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CERTIFICATE OF TENNESSEE CODE COMMISSION 


I, Paige A. Seals, Executive Secretary of the Tennessee Code Commission, 
acting by authority of the Commission and pursuant “ Tennessee Code 
Annotated, Section ae ‘1-110, hereby certify that the Tennessee Code Commission 
has approved the manuscript of the Tennessee Code as contained in this 
Replacement Volume 7B; that the text of gach section of ye statutes of 
Tennessee printed or appearing in this Replacement Volume has been compared 
with the original section appearing in the published copies of the Public 
Acts; and, with the exception of changes permitted by Tennessee Code 
Annotated, Section 1-1-108, and with the exception of changes made necessary 
due to repeal by implication, express repeal and amendments by implic Sob seta 
the Code sections appearing in this Renlacemenk Volume as codification of the 
Public Acts of  1955,, 1997, 1959,. 2961, ,1963, 1965, 1567, PeGo nL S6S, 8 7o, 
29%b, LS%2e 29 5— 4974, ° T8%Sy 1926, 19t7,, O78, 1978, 1980, ee L38Z,. 1983, 
iSG4, 1285; i986, 2987, 1966, 1989, 1950, i991, 1992, 1993, 1994, 1995, 1996, 
i997, 1898, 1849, 2000, 2001, 2002, 2003, 2004, 2005, 2006, 2007, 2008, 2008, 
2010, 2011, 2012, 2013, 2014, 2015, 2018 and 2017 are true and correct copies 
of such sections as codified by Chapter 6 of the Public Acts of 1955; Chapter 
i @f the Fublic Acts of 1957, of the Public Acts of 1959, of the Public Acts 
of 1961, ef the Public Aches of sage of the Public Acts of 1965, of the buble 
Acts of 1967, of the Public Acts of 1969; Chapter 354 of the Public Acte of 
iS7O; Chapter ; the blic Acts of 1971; Chacter 441 of the Public Acts of 
Lore se ig the Acts Soaks 414 of the Public of 
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IN WITNESS WHEREOP, we have hereunto set our hand and seal of the 
ermessee Code Commission, this 1lOth day of duly, 2018. 





STATE OF TENNESSEE 
DEPARTMENT OF STATE 


I, Tre Hargett, Secretary of State of the State of Tennessee, do 
hereby certify that true and correct copies of the following acts, 
Chapter 6 of the Public Acts of the 79th General Assembly; and Chapter 1 
of the Public Acts of the 80th General Assembly, of the 8lst General 
Assembly, of the 82nd General Assembly, of the 83rd General Assembly, of 
the 84th General Assembly, and of the 85th General Assembly; that 
Chapters 1 and 354 of the 86th General Assembly; Chapters 1 and 441 of 
the 87th General Assembly; Chapters 1 and 414 of the 88th General 
Assembly; Chapters 1 and 382 of the 89th General Assembly; Chapters 1 
and 496 of the 90th General Assembly; Chapters 1 and 444 of the 91st 
General Assembly; Chapters 1 and 543 of the 92nd General Assembly; 
Chapters 1 and 483 of the 93rd General Assembly; Chapters 2, 523, and 
786 of the 94th General Assembly; Chapters 4 and 458 of the 95th General 
Assembly; Chapters 5 and 668 of the 96th General Assembly; Chapters 28 
and 528 of the 97th General Assembly; Chapters 1 and 543 of the 98th 
General Assembly; Chapters 1 and 554 of the 99th General Assembly; 
Chapters 1 and 574 of the 100th General Assembly; Chapters 235 and 574 
of the 10ist General Assembly; Chapters 52 and 491 of the 102nd General 
Assembly; Chapters 1 and 437 of the 103rd General Assembly; Chapters 1 
and 507 of the 104th General Assembly; Chapters 1 and 607 of the 105th 
General Assembly; Chapters 2 and 624 of the i06th General Assembly; 
Chapters 41 and 582 of the 107th General Assembly; Chapters 1 and 530 of 
the 108th General Assembly; Chapters 27 and 569 of the 109th General 
Assembly; and that Chapters 30 and 536 of the 110th General Assembly of 
the State of Tennessee, the originals of which are on file in the Office 
of the Secretary of State, were transmitted to the Tennessee Code 
Commission for publication in this Replacement Volume 7B. 


IN WITNESS WHEREOF, I have hereunto affixed my signature and the 
Great Seal of the State of Tennessee, at Nashville, on the 10th day of 
July, 2018. 
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Preface 


This Replacement Volume 7B of the official Tennessee Code supersedes the 
similar scope of its material in former 2012 Volume 7A, and was made 
necessary by new and amendatory legislation. 

This volume was prepared by the editorial staff of the publisher with the 
assistance of Paige A. Seals, Revisor of Statutes and Executive Secretary for 
the Tennessee Code Commission. 

This volume contains Title 40, Chapters 1-34, Criminal Procedure. 

Notes in this volume are to the following sources: 


South Western Reporter, 3d Series 
Supreme Court Reporter 

Federal Reporter, 3d Series 
Federal Supplement 

Federal Rules Decisions 
Bankruptcy Reporter 

Opinions of the Attorney General 
Tennessee Bar Journal 

Tennessee Law Review 

University of Memphis Law Review 
Vanderbilt Law Review 


Suggestions, comments, or questions about the Tennessee Code Annotated 
are always welcome. You may call us toll free at (800) 833-9844, email us at 
customer.support@lexisnexis.com, or write Tennessee Editor, LexisNexis, 701 
EK. Water St., Charlottesville, Virginia 22902. 

Visit our internet home page at www.lexisnexis.com for an online book- 
store, technical support, customer service, and other company information. 
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User’s Guide 


This guide is designed to help you get the most out of your Tennessee Code 
Annotated. Information about key features of the Code and suggestions for its 
more effective use are given under the following headings: 


—Advance Code Service 
—Advance Legislative Service 
—Amendments 

—Analyses 

—Attorney General Opinions 
—Code Status 

—Compiler’s Notes and Code Commission Notes 
—Cross References 

—Court Rules 

—Disciplinary Board Opinions 
—Effective Dates 

—Historical Citation 
—Indexes 

—Law Reviews 

—Notes to Decisions 
—Numbering System 
—Obsolete Statutes 
—Parallel Reference Tables 
—Repealed Statutes 
—Replaced Volumes 

—Section Headings 
—Sentencing Commission Comments 
—Superseded Statutes 
—Tables of Contents 

—Tables Volume 

—Textbooks 
—Unconstitutional Statutes 


If you have a question not addressed by the User’s Guide, or comments about 
your Code service, please call our toll-free number (1-800-446-3410), fax (800) 
643-1280, or write to: Tennessee Code Editor, LexisNexis, 701 E. Water St., 
Charlottesville, Virginia 22902. 


ADVANCE CODE SERVICE 


Three times a year, at roughly quarterly intervals between delivery of Code 
supplement pocket parts, we publish Tennessee Advance Code Service 
pamphlets. The Advance Code Service keeps your Code as up-to-date as 
possible by providing notes to cases, opinions of the Attorney General, and law 
reviews received after the cutoff for inclusion in the preceding Supplement, as 
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well as other pertinent information. Advance Code Service pamphlets are 
cumulative, so that you need retain only the latest pamphlet to have all the 
updated material published since the preceding Supplement. 


ADVANCE LEGISLATIVE SERVICE 


Advance Legislative Service pamphlets contain photoreproductions of 
Tennessee legislation. They are sent to all subscribers, as part of the annual 
supplement service, within weeks of an act’s passage. Pamphlets also contain 
a table of contents, a table of Code sections affected by new laws, informative 
notations in the margins of acts, and an index. All these aids help you assess 
the impact of new legislation between the time it first becomes available and 
publication of the Code supplement. 


AMENDMENTS 


Amendment notes describe exactly what changes the legislature has made in 
the statute and are written so that you can reconstruct the language of the 
statute as it existed prior to amendment. These notes appear only in the 
annual pocket part supplements following each section which has been 
amended within the past two years. Where an amendment note states that 
certain provisions have been rewritten, and the former version is not set out in 
the note, the presumption is that the former version may be found in the bound 
volume. 


ANALYSES 


In addition to the table of contents appearing at the beginning of each bound 
volume, each title and chapter appearing in a bound volume or supplement is 
preceded by an analysis. The analysis details the scope of the title or chapter 
and enables you to see at a glance the content of the title or chapter without 
resorting to a page-by-page examination in the bound volume or supplement. 


ATTORNEY GENERAL OPINIONS 


Citations to Opinions of the Attorney General and Reporter of Tennessee are 
carried in supplement pamphlets, beginning with opinions issued in 1983. 
Although these opinions are advisory only, they are well-researched opinions of 
law and contain useful discussions of Tennessee statutes. Citations to opinions 
which concern the constitutionality of provisions, or which the Code 
Commission wishes to retain for other reasons, will appear in Code 
Commission Notes in replacement volumes. 


CODE STATUS 


Tennessee Code Annotated is the official Code of Tennessee. It was adopted 
in 1955. Code supplements and replacement volumes are also enacted into law 
following their publication, in order to assure the integrity and official 
character of all Code text. The Code is prepared under the auspices of the 
Tennessee Code Commission and with the assistance of its staff. For the 
authority of the Commission and other statutes relating to the Code, see title 
1 of the Code. 
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COMPILER’S NOTES AND CODE COMMISSION NOTES 


If nothing else, compiler’s notes and code commission notes should always be 
read because they point out important information or special circumstances 
concerning a statute. 

Code commission notes are prepared under the direct supervision of the 
Tennessee Code Commission to convey information that is not apparent on the 
face of a Code section. 

Repealed statutes have compiler’s notes citing the legislative history of the 
repealed section, the chapter and section of the public act responsible for the 
repeal, and a reference to new statutory provisions, if any, which replace the 
repealed statute. Transferred, superseded, obsolete and unconstitutional 
statutes have similar notes. 


CROSS REFERENCES 


Cross references refer you to other statutes which may affect a law or place 
it in context. Cross references do not cite all related statutes, however, since 
these can be identified by using the General Index. 


COURT RULES 


A softcover Court Rules Annotated two-volume set is included in your Code 
set. These volumes are supplemented once each year in November and are 
replaced annually. Rules of the Supreme Court, the Board of Judicial Conduct, 
the Court of Appeals, and the Court of Criminal Appeals, rules of appellate, 
civil, criminal and juvenile procedure and rules of evidence, as well as local 
rules of practice and procedure in the courts of certain counties are included, 
along with appropriate annotations and indexes. Rules are printed essentially 
in the form in which they have been promulgated, with only minor editing for 
stylistic consistency. 

Advisory Commission Comments which have been added after the original 
comments have, in brackets following each additional paragraph of comment, 
the date the paragraph was added. 


DISCIPLINARY BOARD OPINIONS 


Notes under this heading appear in Volume 2 of the Court Rules and its 
supplement, and refer you to opinions of the Board of Professional 
Responsibility of the Supreme Court of Tennessee. 


EFFECTIVE DATES 


Effective date notes appear only in the pocket part supplements to the bound 
volumes. These notes show the effective date for enactments and amendments 
made during the past two years. An effective date note will appear under each 
section enacted or amended, except where an entire chapter or part has been 
enacted, in which case the note will appear only under the first and last 
sections of the chapter or part. 

Where repeals and enactments are postponed, bracketed dates in the 
boldfaced catchline and explanatory information in the compiler’s notes enable 
you to ascertain the valid law both before and after the postponed effective 
date. In the case of postponed amendments, the current law will be set out 
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followed by a separate postponed version in italics font, both with bracketed 
dates in the catchlines. 


HISTORICAL CITATION 


The historical citation appears in brackets immediately following the text of 
the statute. The historical citation includes the year, chapter and section of all 
public acts enacting or amending the statute. By finding these public acts in 
the session laws, you can trace the history of a section from its original 
enactment to its present form. 

The historical citation also includes references to the sections of former codes 
in which the statute was previously compiled (as in “Code 1932, § 325” cited in 
the historical citation to § 4-3-1803). Amendments to the statute which have 
been implied by subsequent legislation rather than specifically mandated are 
indicated by “impl. am.” followed by the public act chapter and section number. 
Statutes which have been transferred from former section numbers within this 
Code cite the former section number in the historical citation. For instance, in 
the historical citation for § 4-3-203, “T.C.A. (orig. ed.), § 4-308” indicates that 
§ 4-3-203 was transferred from § 4-308 which appeared in the original edition 
of the 1955 Code. In the historical citation for § 4-3-1009, “T.C.A., § 4-328” 
indicates that § 4-3-1009 was transferred from § 4-328 which appeared in 
either a replacement volume or a pocket part supplement to the original 
edition of the 1955 Code. 

When used in conjunction with the Tables Volume (see Tables below), the 
historical citation can be an invaluable aid in legal research. 

In the Court Rules volume, court rules carry historical citations showing the 
date of any amendment to a rule. The date a set of rules was originally 
promulgated appears beneath the heading to the set. 


INDEXES 


The General Index volumes are updated and replaced annually. In addition, 
at the back of each bound volume in the set, there is a volume index which 
indexes all the material contained in that particular volume. 

Also included with the index volumes are the following items of interest: a 
Title and Chapter Index, which is a short index for use by those familiar with 
terminology used in the T.C.A.; POPULAR NAMES OF ACTS main heading; 
SHORT TITLES main heading; and the Index to Uncodified Public Chapters. 

As accurate and thorough as these indexes are, there is no such thing as an 
index that is affordable, convenient, and perfect. Your best defense against 
index wild goose chases is familiarity with indexing techniques. To that end, a 
list of Suggestions for Fast, Effective Use of the Index has been included on the 
inside front cover of each index volume, and a more detailed treatment is given 
in the Foreword to the Index. 

At the end of every supplement pamphlet (except for volumes 1 and 18, and 
the Index and Court Rules volumes), a table entitled “Code Sections in This 
Pamphlet” lists every Code section within the scope of the volume that has 
been added, amended, repealed, transferred, superseded, rendered obsolete, or 
deemed unconstitutional since the bound volume was published. This is a 
convenient index to the supplement pamphlet, and gives you one place to check 
to see if there have been any changes in statutes that interest you. 
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LAW REVIEWS 


Articles from the Tennessee law school law reviews and other professional 
journals are cited under each statute referred to in the article. 


NOTES TO DECISIONS 


All state and federal cases which construe or apply Tennessee law or the 
Tennessee or U.S. Constitutions have been annotated and are cited under the 
pertinent statutes. Where a decision has been reviewed by a higher court, the 
subsequent judicial history and disposition is noted in the case citation if such 
disposition has any bearing on the annotated material. Where two or more 
decisions state the same rule of law, the case citations are cumulated under one 
case note. 

Case notes are grouped together under headings called “catchlines.” The 
catchlines identify the basic subject matter of the case notes and assist you in 
locating pertinent notes. The catchlines are arranged in logical order. Where 
there are two or more catchlines, an “analysis” listing all the catchlines 
precedes the annotations. 

Where a statute has been amended or repealed and replaced with similar 
subject matter, case notes construing or applying the former statute are 
frequently retained under “Notes to Decisions.” | 

Where a group of case notes applies to more than one statute in the same 
volume, the case notes are usually cited under the most appropriate statute; a 
cross-reference is inserted under the “Notes to Decisions” of the related 
statutes, under the appropriate catchline, referring you to the section carrying 
the pertinent case notes. 


NUMBERING SYSTEM 


A new numbering system has been implemented by the Code Commission 
which facilitates the organization of sections. This system divides existing 
chapters into “parts” so that several related, but distinct, subjects can be 
compiled in one chapter. The new numbering system consists of three-tier 
numbers rather than the former two-tier numbers. Thus, former chapter 29 of 
title 4 (former §§ 4-2901 — 4-2926) was redesignated in 1979 and organized 
into two parts, §§ 4-29-101 — 4-29-120 and 4-29-201 — 4-29-207. The number 
in the first tier represents the title; the second tier represents the chapter; and 
the last tier represents the part and section. 


4 ~ 29 - elo 


Title Chap. Part Section 


For example, § 4-29-110 is the tenth section in the first part of chapter 29 of 
title 4. Section 4-29-2083 is the third section in the second part of chapter 29 of 
title 4. 

Where former two-tier section numbers have been transformed into this 
three-tier system, a parallel reference table is provided showing the disposition 
of the former sections. Furthermore, the former two-tier section number 
appears in the history line of each section transformed to the three-tier system. 
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Code sections are divided into subsections. A subsection may be further 
divided into subdivisions. The first level of a section is a subsection, and all 
subsequent divisions of that subsection are referred to as subdivisions. A 
subsection is designated by a lower case letter in parenthesis. If a section has 
only one subsection, the lower case designation does not appear, even if that 
subsection is subdivided; any subsequent division of that single subsection is 
designated and referred to by the appropriate subdivision designation. The 
designations are as follows: 


First level (subsections): (a), (b), (c), etc. 

Second level (subdivisions): (1), (2), (3), etc. 

Third level (subdivisions): (A), (B), (C), etc. 

Fourth level (subdivisions): (i), (ii), (iii), etc. 

Fifth through eighth levels (subdivisions) repeat the above designations but 
italicize the designations: 

(a), (b), (co), ete. 

(1), (2), (3), ete. 


For example, if § 1-1-101 is divided into two paragraphs designated as (a) 
and (b), those designated paragraphs are referred to as subsections, subsection 
(a) and subsection (b). If either subsection is further divided, those further 
divided levels of the subsection are subdivisions. 

Therefore, if subsection (a) is divided into three additional levels: (a)(1), 
(a)(2), and (a)(3), those levels within subsection (a) are referred to as 
subdivisions: subdivision (a)(1), subdivision (a)(2), and subdivision (a)(3). Any 
subsequent further division of a subdivision is simply another subdivision. If 
subdivision (a)(1) is divided into three additional levels, (a)(1)(A), (a)(1)(B), and 
(a)(1)(C), those levels are also called subdivisions, as are the levels if 
subdivision (C) is further divided into additional levels, which would be 
subdivisions (i), (ii), (iii), etc. Example citation: § 1-1-101(a)(1)(A)@). 


OBSOLETE STATUTES 


Where the Tennessee Code Commission has determined that, in light of 
more recent legislation or court decisions, a statute is no longer valid, the 
statute has been omitted with an indication that it is “Obsolete.” 


PARALLEL REFERENCE TABLES 


Certain titles, chapters and groups of sections which have been repealed in 
their entirety and replaced with similar provisions or which have been 
transferred to new section numbers are accompanied by a parallel reference 
table which refers you from the former section number to the section number 
of the present provisions. These tables generally appear at the front of the 
bound volume or preceding the title or chapter in the supplement. 


REPEALED STATUTES 


Statutes which have been repealed are so indicated in brackets following the 
section number. Compiler’s notes containing the historical citation of the 
former statute, the legislation responsible for the repeal, and present statutory 
provisions concerning the same subject matter (if any) appear after each 
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repealed section or after the first section of a repealed chapter. References to 
repealed statutes are ordinarily dropped upon volume revision. 


REPLACED VOLUMES 


The Code is regularly updated and streamlined by the replacement of 
volumes. Although a current set of the Tennessee Code Annotated contains the 
currently applicable statutes, users are encouraged to retain replaced volumes 
and their supplements for historical reference. 


SECTION HEADINGS 


According to § 1-3-109, section headings or “catchlines” are not to be 
construed as part of the law. The Code Commission has authority, under 
§ 1-1-108(a), to “change the wording of and prepare new section headings and 
symbols.” Working together, the Code Commission and the publisher 
continuously review catchlines to ensure that they give all necessary 
information as briefly and accurately as possible. Generally, T.C.A. catchlines 
give no more information than is necessary to distinguish one section from 
others you might consult. Thus, the catchline for § 1-3-109 reads “Section 
headings and histories,” not “Section headings and histories not part of law”; 
the longer form would be used only if the chapter had another section that 
focused on headings and histories from a different angle. In addition, T.C.A. 
catchlines often use popular terminology in an attempt to shed light on a 
section’s meaning and save you valuable research time, even though the 
popular term appears nowhere in the section and may be less accurate than its 
technical equivalent. 

The Code Commission and the publisher invite your suggestions on ways to 
improve particular catchlines. 


SENTENCING COMMISSION COMMENTS 


These comments, contained under sections of the criminal laws amended by 
chapter 591 of the Public Acts of 1989, were written to the text of the sections 
of chapter 591, as codified herein. These comments have not been revised to 
reflect amendments to these sections after 1989. They have been retained to 
provide guidance on the original intent of those sections which may not be 
affected by later amendments. 


SUPERSEDED STATUTES 


A statute which has been superseded by the enactment of subsequent 
legislation is omitted and indicated as “Superseded” in brackets following the 
section number. A compiler’s note containing information concerning the 
superseding provisions accompanies a superseded statute. 


TABLES OF CONTENTS 


Each bound volume carries a table of contents listing titles, chapters, and 
parts. In addition, a complete table of T.C.A. titles is updated and published 
annually in the supplement pamphlet for Volume 1. This table, which follows 
the Preface and precedes the User’s Guide, helps you find the T.C.A. volume 
you need, and also helps you keep track of titles that have been relocated due 
to volume replacement. 


X1V USER’S GUIDE 


TABLES VOLUME t 


The Tables Volume (Volume 13) of the Tennessee Code Annotated is one of 
the most helpful tools in legal research. 

Included in the Tables Volume are parallel tables referring the user from 
section numbers in former codes to section numbers in the original 1955 
Tennessee Code Annotated. Also in Volume 13 is a table of former and current 
section numbers for Code sections whose numbers have changed since 1955. 
This table provides a reference to Code sections renumbered in the conversion 
from the former two-tier numbering system to the new three-tier system. 

Disposition tables list each chapter and section of all the Tennessee public 
acts passed by the legislature and indicate where each has been compiled in 
the present Tennessee Code Annotated. Public act sections which were 
repealed prior to the publication of the original Tennessee Code Annotated in 
1955 have been omitted in order to reduce the size of the Tables Volume; 
however, sections repealed after 1953 are indicated as repealed with a citation 
to the public act chapter and section responsible for the repeal. Public act 
sections which have not been compiled are indicated with notations such as 
“special,” “temporary,” “repealing,” “effective date,” “separability,” “emergency,” 
“legislative intent,” “unconstitutional,” etc. 

The disposition tables and the historical citations following the statutes 
work in tandem (see Historical Citations, above). In order to determine where 
a particular public act chapter or section has been compiled, refer to the 
disposition tables. For instance, the tables show that Public Act 1965, ch. 181, 
§ 7 has been compiled in § 11-9-107. The historical citation following § 11-9- 
107 indicates that it was enacted by Public Acts 1965, ch. 181, § 7 and that it 
has not been amended. The object is to help you find your way from the public 
acts to the compiled section, or from the section to the public acts. 

Other helpful information is contained in the Table volumes or its current 
supplement, including mortality tables, annuity valuation tables, a table of 
county populations based on the federal decennial census, and a table showing 
the incorporation date, population, and basic charter of ‘Tennessee 
municipalities. 


TEXTBOOKS 


Citations to some of the standard Tennessee treatises have been included 
where they refer to Tennessee statutes. 


UNCONSTITUTIONAL STATUTES 


Statutes determined to be unconstitutional are omitted and indicated as 
“Unconstitutional” in brackets following the section number. A compiler’s note 
giving the court decisional authority accompanies such section. 
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TITLE 40 
CRIMINAL PROCEDURE 


Chapter 

. Jurisdiction and Venue. 

. Limitation of Prosecutions. 

. Methods of Prosecution. 

. Proceedings Before General Sessions Courts. 
Magistrates and Judicial Commissioners. 
. Warrants. 

Arrest. 

. Rewards for Apprehension. 

. Uniform Criminal Extradition Act. 
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12. Grand Jury Proceedings. 
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31. Interstate Compact on Detainers. 

32. Destruction of Records Upon Dismissal or Acquittal. 
33. Forfeitures. 

34. Contract Sentencing. 


OMONABAMNA WN 


CHAPTER 1 
JURISDICTION AND VENUE 


Section 

40-1-101 — 40-1-103. [Reserved.] 

40-1-104. Fraudulent sale of pledged property. 

40-1-105. False affidavit to obtain parole or pardon. 

40-1-106. Officials defined as magistrates. 

40-1-107. Courts vested with original jurisdiction. 

40-1-108. Original jurisdiction of circuit and criminal courts. 

40-1-109. Jurisdiction of general sessions courts. 

40-1-110. Judicial acts of general sessions judges. 

40-1-111. Appointment of judicial commissioners or magistrates — Duties — Terms — Compen- 
sation — Continuing education. 


40-1-101 CRIMINAL PROCEDURE 2 


40-1-101— 40-1-103. [Reserved.] : 


40-1-104. Fraudulent sale of pledged property. 


Where cotton, tobacco, produce or other personal property is sold or pledged 
in violation of § 39-14-116, the courts in the county where the office or place of 
business of the person or persons having made advances on the produce or 
property is situated shall have jurisdiction of the cases arising under § 39-14- 


116, and of the person violating it. 


History. 

Acts 1879, ch. 131, § 2; Shan., § 6587; Code 
1932, § 10971; modified; T.C.A. (orig. ed.), 
§ 40-111. 


Cross-References. 
Circuit court jurisdiction, § 16-10-102. 
Jurisdiction of Mississippi River, §§ 4-1-103, 


Law Reviews. 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 

The Tennessee Court System — Criminal 
Court (Frederic S. Le Clerq), 8 Mem. St. U.L. 
Rev. 319. 


4-1-104. 
Venue, Tenn. R. Crim. P. 18, 21. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 16.52, 16.53, 26.44. 


40-1-105. False affidavit to obtain parole or pardon. 


The venue in case of a violation of § 39-16-703 in making a misstatement of 
fact in an affidavit used or intended to be used in securing a parole or pardon 
for any misdemeanant or felon in this state shall be in the county where the 
affidavit was made, if it was made in any county in Tennessee, and also in the 
county of this state where the officer or board has its place of business. In case 
the affidavit is made before some officer outside the limits of this state, then 
the venue shall be the county in this state where the officer or board with 
whom the affidavit is filed has its regular place of business. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 26.44. 


History. 

Acts. 1919, ch. 73, § 2; Shan. Stpp} 
§ 6700a2; Code 1932, § 11079; modified; T.C.A. 
(orig. ed.), § 40-113. 


40-1-106. Officials defined as magistrates. 


The judges of the supreme, appellate, chancery, circuit, general sessions and 
juvenile courts throughout the state, judicial commissioners and county 
mayors in those officers’ respective counties, and the presiding officer of any 
municipal or city court within the limit of their respective corporations, are 
magistrates within the meaning of this title. 


3 JURISDICTION AND VENUE 


History. 

Code 1858, § 4943; Shan., § 6904; Code 
1932, § 11428; Acts 1978, ch. 48, § 1; 1978, ch. 
933, § 2; impl. am. Acts 1979, ch. 68, § 3; 
T.C.A. (orig. ed.), § 40-114; Acts 1993, ch. 115, 
§ 3; 19938, ch. 241, § 55; 2003, ch. 90, § 2. 


Compiler’s Notes. 

Acts 2003, ch. 90, § 2, directed the code 
commission to change all references from 
“county executive” to “county mayor” and to 
include all such changes in supplements and 
replacement volumes for the Tennessee Code 
Annotated. 


Cross-References. 
Magistrates defined, §§ 40-5-101, 40-5-102. 


40-1-108 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 3.2, 18.81, 18.82. 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, § 19; 17 Tenn. Juris., Jus- 
tices of Peace and General Sessions Courts, 
§$ °21, 22: 


Attorney General Opinions. 

Judicial commissioners acting as magis- 
trates, OAG 97-093 (6/26/97). 

County judicial commissioners are vested 
with the authority to make a probable cause 
determination on a warrantless arrest, OAG 
01-038 (3/19/01). 


40-1-107. Courts vested with original jurisdiction. 


Original jurisdiction of criminal actions is committed to the courts of general 
sessions, city judges of certain towns and cities, the circuit courts, the criminal 
courts and the court for the trial of impeachments. 


History. 

Code 1858, § 4965; Shan., § 6926; Code 
1932, § 11466; impl. am. Acts 1979, ch. 68, § 3; 
T.C.A. (orig. ed.), § 40-115; Acts 1993, ch. 115, 
§ 4. 


Textbooks. 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Courts, § 19; 17 Tenn. Juris., Jurisdiction, 
Sree. 


Attorney General Opinions. 
After a finding of “not guilty by reason of 


insanity” in a trial in general sessions court, 
the court has jurisdiction to order the 60 to 90 
day (now 30 to 60 days) evaluation required by 
T.C.A. § 33-7-303, but only in misdemeanor 
cases where the defendant waives in writing an 
indictment, presentment, grand jury investiga- 
tion, and jury trial and the district attorney 
general does not object, OAG 01-041 (3/19/01). 

The district attorney general is the only per- 
son with authority to prosecute a State of 
Tennessee criminal offense in a municipal 
court. OAG 13-85, 2013 Tenn. AG LEXIS 86 
(11/6/13). 


NOTES TO DECISIONS 


1. Municipal Courts. 

While ordinarily the jurisdiction of municipal 
courts is limited to cases involving violations of 
municipal ordinances, it may be extended by 


the legislature to cases arising under state law. 
Moore v. State, 159 Tenn. 468, 19 S.W.2d 233, 
1928 Tenn. LEXIS 109 (1929). 


40-1-108. Original jurisdiction of circuit and criminal courts. 


The circuit and criminal courts have original jurisdiction of all criminal 
matters not exclusively conferred by law on some other tribunal. 


History. 
Code 1858, § 4967; Shan., § 6928; Code 
1932, § 11467; T.C.A. (orig. ed.), § 40-116. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 16.55, 24.10. 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, § 18; 8 Tenn. Juris., 
Criminal Procedure, § 20; 17 Tenn. Juris., Ju- 
risdiction, § 22. 


Law Reviews. 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 

The Tennessee Court System — Criminal 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 319. 


40-1-109 


CRIMINAL PROCEDURE 4 


NOTES TO DECISIONS : 


Analysis 


1. Soldiers — Civil War. 
2. Jurisdiction. 


1. Soldiers — Civil War. 

Officers and soldiers of the United States 
army in Tennessee during the Civil War were 
not subject to the laws or amenable to the 
tribunals of the hostile country. Coleman v. 
Tennessee, 97 U.S. 509, 24 L. Ed. 1118, 1878 
U.S. LEXIS 1480 (1879). 


2. Jurisdiction. 

Construed together, T.C.A. §§ 39-13-203 and 
40-1-108 limited the chancery court’s exercise 
of subject matter jurisdiction over defendant’s 
declaratory judgment action seeking to enjoin 
his execution on the ground he met the criteria 
for intellectual disability because the grant of 
subject matter jurisdiction to the chancery 
court had to be express, and there was no such 
express grant in the intellectual disability stat- 
ute. Payne v. Carpenter, — S.W.3d —, 2016 


Tenn. App. LEXIS 556 (Tenn. Ct. App. Aug. 2, 
2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 877 (Tenn. Nov. 16, 2016). 

Chancery court properly dismissed, for lack 
of subject-matter jurisdiction, defendant’s com- 
plaint seeking a declaration that he was ineli- 
gible to be sentenced to death because the 
claims were barred by sovereign immunity 
where, in the absence of a claim that the 
intellectual disability statute was unconstitu- 
tional, defendant failed to state a claim against 
the warden and state attorney general in their 
individual capacity, the determination of 
whether defendant had an intellectual disabil- 
ity at the time of the offense was a part of the 
prosecution and sentencing processes, and 
there was no express grant of subject matter 
jurisdiction to the chancery court in intellectual 
disability statute. Sims v. Carpenter, — S.W.3d 
—, 2016 Tenn. App. LEXIS 560 (Tenn. Ct. App. 
Aug. 4, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 874 (Tenn. Nov. 16, 2016). 


40-1-109. Jurisdiction of general sessions courts. 


In addition to the jurisdiction in criminal cases as conferred in §§ 16-15-401 


and 16-15-501, the court of general sessions is vested with jurisdiction to try 
and determine and render final judgment in all misdemeanor cases brought 
before the court by warrant or information where the person charged with the 
misdemeanor enters a plea of guilty in writing or requests a trial upon the 
merits and expressly waives an indictment, presentment, grand jury investi- 
gation and jury trial. The waiver shall be in writing as provided in Rule 5 of the 
Tennessee Rules of Criminal Procedure. In such cases, the trial shall proceed 
before the court without the intervention of a jury, and the court shall enter 
judgment, and, as an incident thereto, may inflict punishment within the 
limits provided by law for the particular offense as the court may determine 


proper under the peculiar circumstances of the case. 


History. 

Code 1858, § 4969; Shan., § 6930; mod. Code 
1932, § 11469; Acts 1959, ch. 109, § 5; 1967, 
ch. 360, § 1; 1969, ch. 214, § 1; impl. am. Acts 
1979, ch. 68, § 3; T.C.A. (orig. ed.), §§ 40-117, 
40-118; Acts 1983, ch. 334, § 1; 1993, ch. 241, 
§ 56. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 7.7, 22.2. 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, § 20; 17 Tenn. Juris., Jus- 
tices of Peace and General Sessions Courts, 
§§ 21, 22, 39; 25 Tenn. Juris., Weapons, § 7. 


Law Reviews. 

Selected Tennessee Legislation of 1983 (N. L. 
Resener, J. A. Whitson, K. J. Miller), 50 Tenn. 
L. Rev. 785 (1983). 


Attorney General Opinions. 

Transfer upon demand for jury trial in crimi- 
nal contempt proceeding, OAG 98-048 
(2/23/98). 

Procedure where failure to appear in munici- 
pal court with general sessions jurisdiction 
charged, OAG 99-096 (4/27/99). 

After a finding of “not guilty by reason of 
insanity” in a trial in general sessions court, 
the court has jurisdiction to order the 60 to 90 
day (now 30 to 60 days) evaluation required by 
T.C.A. § 33-7-303, but only in misdemeanor 
cases where the defendant waives in writing an 
indictment, presentment, grand jury investiga- 
tion, and jury trial and the district attorney 
general does not object, OAG 01-041 (3/19/01). 
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40-1-110 


NOTES TO DECISIONS 


Analysis 


1. Reducing Charge. 
2. Waiver of Constitutional Rights. 
3. Facially Valid Judgments. 


1. Reducing Charge. 

Where a defendant charged with a felony is 
before the general sessions court for a probable 
cause hearing, the court does not have jurisdic- 
tion to reduce the charge to a misdemeanor and 
try the defendant, the court is limited to deter- 
mining whether or not there is probable cause 
to believe the defendant is guilty of the crime 
charged, and, if, so, bind him over to the grand 
jury for appropriate action. Solomon v. State, 
529 S.W.2d 743, 1975 Tenn. Crim. App. LEXIS 
290 (Tenn. Crim. App. 1975). 


2. Waiver of Constitutional Rights. 

In all criminal offenses, the rights to be 
proceeded against only by indictment or pre- 
sentment and to a trial by jury are grounded 
upon provisions of Tenn. Const., art. I, §§ 6 and 


14. These constitutional rights may be relin- 
quished only by a valid written waiver. State v. 
Morgan, 598 S.W.2d 796, 1979 Tenn. Crim. App. 
LEXIS 321 (Tenn. Crim. App. 1979). 

The express waivers of a criminal defen- 
dant’s rights to grand jury review, to indict- 
ment or presentment, and to trial by jury confer 
jurisdiction upon a court to dispose of a defen- 
dant’s misdemeanor case under T.C.A. § 40-1- 
109. State v. Tansil, 72 S.W.3d 665, 2001 Tenn. 
Crim. App. LEXIS 740 (Tenn. Crim. App. 2001). 


3. Facially Valid Judgments. 

The fact that the general sessions court is not 
generally considered a court of record does not 
mean that its facially valid judgments will not 
be afforded finality for all legitimate purposes 
until those judgments are reversed or vacated 
by the proper authority. State v. McClintock, 
732 S.W.2d 268, 1987 Tenn. LEXIS 1063 (Tenn. 
1987), superseded by statute as stated in, State 
v. Alonso, — S.W.2d —, 1991 Tenn. Crim. App. 
LEXIS 784 (Tenn. Crim. App. Sept. 24, 1991). 


DECISIONS UNDER PRIOR LAW 


Analysis 


1. Constitutionality. 

2. Waiver of Right to Jury — Extent. 

3. Waiver of Presentment, Indictment or Im- 
peachment. 


1. Constitutionality. 

Mere fact that all counties did not have 
general sessions courts did not render Acts 
1955, ch. 267 invalid under Tenn. Const., art. I, 
§ 8, as not being the law of the land, or under 
Tenn. Const., art. XI, § 8, providing against 
statutes enacted for the benefit of individuals, 
as such statute was applicable to violations of 
law within the territorial limits of the county by 
citizens of all counties brought before such 
courts and charged with a criminal offense. 
State v. Simmons, 199 Tenn. 479, 287 S.W.2d 
71, 1956 Tenn. LEXIS 346 (1956). 

The provisions of Acts 1955, ch. 267 were not 
violative of the provisions of the constitution 
providing for trial by jury as contained in Tenn. 
Const., art. I, § 6, the provisions that no person 
be put to answer any criminal charge except by 


presentment, indictment or impeachment con- 
tained in Tenn. Const., art. I, § 14, nor of the 
law of the land provisions contained in Tenn. 
Const., art. I, § 8. State v. Simmons, 199 Tenn. 
479, 287 S.W.2d 71, 1956 Tenn. LEXIS 346 
(1956). 


2. Waiver of Right to Jury — Extent. 
There was no constitutional objection under 
Tenn. Const., art. I, §§ 6 and 8 to a person 
waiving his right to a jury trial in a misde- 
meanor case although under Tenn. Const., art. 
VI, § 14 he could not by consent confer juris- 
diction on any court to levy a fine exceeding 
$50.00. State v. Simmons, 199 Tenn. 479, 287 
S.W.2d 71, 1956 Tenn. LEXIS 346 (1956). 


3. Waiver of Presentment, Indictment or 
Impeachment. 

A defendant brought to a trial for a misde- 
meanor under Acts 1955, ch. 267 could consti- 
tutionally waive his right to presentment, in- 
dictment or impeachment under Tenn. Const., 
art. I, § 14. State v. Simmons, 199 Tenn. 479, 
287 S.W.2d 71, 1956 Tenn. LEXIS 346 (1956). 


40-1-110. Judicial acts of general sessions judges. 


The judges of the courts of general sessions and other similar courts created 
by statute throughout the state are authorized to issue any and all process in 
connection with criminal cases disposed of by them and to do all other judicial 
acts necessary to effectuate the judgments rendered by them in such cases. 
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History. upon issuance or nonissuance are prohibited 
Acts 1955, ch. 267, § 2; T.C.A., § 40-119. from issuing a search warrant, an arrest war- 


itti 40-5-106. 
Cross-References. rant or mittimus, § 40-5-106 


Persons whose compensation is contingent 
NOTES TO DECISIONS 


1. Facially Valid Judgments. by the proper authority. State v. McClintock, 

The fact that the general sessions courtisnot 732 S.W.2d 268, 1987 Tenn. LEXIS 1063 (Tenn. 
generally considered a court of record does not 1987), superseded by statute as stated in, State 
mean that its facially valid judgments will not y, Alonso, — S.W.2d —, 1991 Tenn. Crim. App. 


be afforded finality for all legitimate purposes [LEXIS 784 (Tenn. Crim. App. Sept. 24, 1991). 
until those judgments are reversed or vacated 


40-1-111. Appointment of judicial commissioners or magistrates — 
Duties — Terms — Compensation — Continuing education. 


(a)(1)(A) The chief legislative body of any county having a population of less 
than two hundred thousand (200,000) or a population of not less than two 
hundred seventy-six thousand (276,000) nor more than two hundred 
seventy-seven thousand (277,000), according to the 1970 federal census or 
any subsequent federal census may appoint, and the chief legislative body 
of any county having a population of over seven hundred thousand 
(700,000), according to the 1970 federal census or any subsequent federal 
census, may initially appoint one (1) or more judicial commissioners whose 
duty or duties shall include, but not be limited to, the following: 

(i) Issuance of search warrants and felony arrest warrants upon a 
finding of probable cause and pursuant to requests from on-duty law 
enforcement officers and in accordance with the procedures outlined in 
chapters 5 and 6 of this title; 

(ii) Issuance of mittimus following compliance with the procedures 
prescribed by § 40-5-108; 

(iii) The appointing of attorneys for indigent defendants in accor- 
dance with applicable law and guidelines established by the presiding 
general sessions judge of the county; 

(iv) The setting and approving of bonds and the release on recogni- 
zance of defendants in accordance with applicable law and guidelines 
established by the presiding general sessions judge of the county; and 

(v) Issuance of injunctions and other appropriate orders as desig- 
nated by the general sessions judges in cases of alleged domestic 
violence. 

(B)G) This subdivision (a)(1)(B)G) applies to any county having a 
population of less than two hundred thousand (200,000) or a population 
of not less than two hundred seventy-six thousand (276,000) nor more 
than two hundred seventy-seven thousand (277,000), according to the 
1970 federal census or any subsequent federal census. The term or 
terms of the officers shall be established by the chief legislative body of 
the county to which this subdivision (a)(1)(B)G@) applies but shall not 
exceed a four-year term. No member of the county legislative body of any 
county to which this subdivision (a)(1)(B)(i) applies shall be eligible for 
appointment as a judicial commissioner. Notwithstanding the provi- 
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sions of this subdivision (a)(1)(B)(i) to the contrary, the presiding 
general sessions criminal judge of a county to which this subdivision 
(a)(1)(B)G) applies may appoint a temporary or part-time judicial 
commissioner to serve at the pleasure of the presiding judge in case of 
absence, emergency or other need. The legislative body of any county to 
which this subdivision (a)(1)(B)(i) applies, in appointing, evaluating and 
making decisions relative to retention and reappointment, shall take 
into consideration views, comments and suggestions of the judges of the 
courts in which the judicial commissioners are appointed to serve. 

(ii) Any subsequent term of a judicial commissioner initially ap- 
pointed by the chief legislative body of any county having a population 
of over seven hundred thousand (700,000), according to the 1970 federal 
census or any subsequent federal census, shall be by the general 
sessions judges of that county. The term or terms of the officers shall be 
established by the general sessions criminal court judges of the county 
but shall not exceed a four-year term. No member of the county 
legislative body of the county shall be eligible for appointment as a 
judicial commissioner. Notwithstanding the provisions of this subdivi- 
sion (a)(1)(B)(ii) to the contrary, the presiding general sessions criminal 
court judge of the county may appoint a temporary, or part-time, judicial 
commissioner to serve at the pleasure of the presiding judge in case of 
absence, emergency or other need. The general sessions judges of the 
county in appointing, evaluating and making decisions relative to 
retention and reappointment shall take into consideration views, com- 
ments and suggestions of the judges of the courts in which the judicial 
commissioners are appointed to serve. 

(iii) Any subsequent term of a judicial commissioner initially ap- 
pointed by the chief legislative body of any county having a population 
of not less than one hundred eighty-three thousand one hundred 
(183,100) nor more than one hundred eighty-three thousand two hun- 
dred (183,200), according to the 2010 federal census or any subsequent 
federal census, shall be by the general sessions judges of that county. In 
the event that the general sessions judges are unable to agree on the 
appointment of a judicial commissioner, the appointment shall be made 
by the chief legislative body of the county; provided, that any appoint- 
ment made by the chief legislative body of the county shall not be 
construed to divest the general sessions judges of the supervisory 
authority over the judicial commissioner. 

(C) In any county having a population greater than seven hundred 
thousand (700,000), according to the 1970 federal census or any subse- 
quent federal census, to be eligible for appointment and service as a 
judicial commissioner a person must be licensed to practice law in this 
state. 

(D)G) Any county, having a population greater than seven hundred 

thousand (700,000), according to the 1970 federal census or any subse- 

quent federal census, which appoints and makes use of judicial commis- 
sioners shall maintain records sufficient to allow an annual determina- 
tion of whether the use of judicial commissioners is accomplishing the 
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purposes intended. . 

(ii) On an annual basis the county legislative body shall conduct a 
public hearing to examine and evaluate the program of judicial commis- 
sioners and to determine if the program is being conducted in accor- 
dance with law and is contributing to the orderly, effective and fair 
administration of justice. As a part of the public hearing the county 
legislative body shall examine the effectiveness of the system of judicial 
commissioners and hear the opinions of the public concerning the 
system. The county legislative body shall give notice of the public 
hearing at least thirty (30) days prior to the meeting. 

(iii) Following the hearing and not later than April 1 of each year, the 
county legislative body shall cause to be submitted to the judges of the 
general sessions criminal court of the county, the chair of the judiciary 
committee of the senate and the chair of the criminal justice committee 
of the house of representatives a written report setting forth findings 
and the overall evaluation of the use of judicial commissioners. 

(2) The judicial commissioner or commissioners shall be compensated 
from the general fund of the county in an amount to be determined by the 
chief legislative body. Fees established and authorized by § 8-21-401 shall 
be paid to the county general fund upon the services detailed in § 8-21-401 
being performed by a judicial commissioner. 

(b)(1) Notwithstanding any provision of this section to the contrary, a judge 

of a court of general sessions in a county having a population of not less than 

fourteen thousand seven hundred (14,700) nor more than fourteen thousand 
eight hundred (14,800), according to the 1970 federal census or any subse- 
quent federal census, may appoint one (1) or more judicial commissioners 
whose duties shall be the same as those prescribed for judicial commission- 
ers in subsection (a). The judge may appoint a commissioner if the county 

legislative body of the counties noted in subsection (a) does not appoint a 

judicial commissioner before May 1, 1980. The term of the judicial officer 

shall be for one (1) year or until the county legislative body appoints a 

judicial commissioner as provided by subsection (a). 

(2) Ajudicial commissioner who is appointed by a general sessions judge 
as outlined in subdivision (b)(1) shall serve without compensation unless an 
amount of compensation is specifically established by the county legislative 
body. 

(c) Notwithstanding any provision of this section to the contrary, in any 
county having a population of not less than two hundred seventy-six thousand 
(276,000) nor more than two hundred seventy-seven thousand (277,000), 
according to the 1970 federal census or any subsequent federal census, any 
appointment of a judicial commissioner pursuant to subsection (a) shall be 
subject to the approval of a majority of the general sessions judges in the 
county. 

(d)(1) Notwithstanding subsections (a)-(c), the legislative body of any county 

having a population of not less than forty-one thousand four hundred 

(41,400) nor more than forty-one thousand six hundred (41,600), according to 

the 1990 federal census or any subsequent federal census, may, by resolu- 

tion, create the position of one (1) or more judicial commissioners. 
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(2) The duties of a commissioner shall include, but are not limited to, the 
following: 

(A) The issuance of arrest warrants upon a finding of probable cause; 

(B) The setting of bonds and recognizance in accordance with the 
procedures outlined in chapters 5 and 6 of this title; 

(C) The issuance of search warrants where authorized by the general 
sessions judge or a judge of a court of record; and 

(D) The issuance of mittimus following compliance with the procedures 
prescribed by § 40-5-103. 

(3) The term of a judicial commissioner shall be established by the general 
sessions judge of the county, but in no event shall the term exceed four (4) 
years. 

(4) Ajudicial commissioner shall be compensated from the general fund of 
the county in an amount to be determined by the general sessions judge of 
the county and subject to the approval of the county legislative body. Fees 
established and authorized by § 8-21-401 shall be paid to the general fund 
upon the services detailed in § 8-21-401 being performed by a judicial 
commissioner. 

(5) Ajudicial commissioner shall be selected and appointed by the general 
sessions judge in the county, and shall serve at the pleasure of such general 
sessions judge, but not longer than the term specified in subdivision (d)(3). 
(e)(1) Notwithstanding subsections (a)-(d), any county having a population 
of not less than three hundred seven thousand (307,000) nor more than three 
hundred eight thousand (308,000), according to the 2000 federal census or 
any subsequent federal census, may elect to establish judicial commissioners 
to assist the general sessions court in accordance with this subdivision (e)(1). 
The county legislative body may appoint one (1) or more attorneys to serve 
as judicial commissioners. The duties of a judicial commissioner shall 
include, but not be limited to the following: 

(A) Issuance of arrest and search warrants upon a finding of probable 
cause in accordance with the procedures outlined in chapters 5 and 6 of 
this title; 

(B) Issuance of mittimus following compliance with the procedures 
prescribed by § 40-5-108; 

(C) Appointing attorneys for indigent defendants in accordance with 
applicable law and guidelines established by the presiding general ses- 
sions judge of the county; 

(D) Setting and approving bonds and the release on recognizance of 
defendants in accordance with chapter 11 of this title; and 

(E) Setting bond for the circuit court judges and chancellors in cases 
involving violations of orders of protection between the hours of nine 
o’clock p.m. (9:00 p.m.) and seven o’clock a.m. (7:00 a.m.) on weekdays, and 
on weekends, holidays and at any other time when the judge or chancellor 
is unavailable to set bond. 

(2) The term of office for a judicial commissioner shall be established by 
the county legislative body, but such term shall not exceed four (4) years. A 
member of the county legislative body is not eligible for appointment as a 
judicial commissioner. 
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(3) Ajudicial commissioner shall be compensated from the general fund of 

the county in an amount to be determined by the county legislative body. 
Fees established and authorized by § 8-21-401 shall be paid to the county 
general fund upon the services detailed therein being performed by a judicial 
commissioner. 
(f(1) Beginning January 1, 2010, each judicial commissioner who is ap- 
pointed to serve pursuant to this section must complete twelve (12) hours of 
continuing education each calendar year, ten (10) hours of which must be 
completed by attendance at conferences or courses sponsored or approved by 
the Judicial Commissioners Association of Tennessee. The remaining two (2) 
hours may be completed by attendance at classes sponsored by either the 
Judicial Commissioners Association of Tennessee or the Tennessee Court 
Clerks Association, or by local in-service education. At least six (6) hours of 
the total twelve (12) hours must be taught by a person who is licensed to 
practice law in this state. 

(2) Any judicial commissioner who is licensed to practice law in this state 
is authorized to use continuing legal education credits toward completion of 
the ten (10) hours, which otherwise must be completed by attendance at 
conferences or courses sponsored or approved by the Judicial Commissioners 
Association of Tennessee. 

(3) All judicial commissioners must complete, as part of the twelve (12) 
required hours, the following classes: 

(A) At least two (2) hours concerning domestic violence or child abuse; 
(B) At least one (1) hour concerning bail and bonds; and 
(C) At least one (1) hour concerning ethics. 

(4) All counties for which judicial commissioners are appointed to serve 
pursuant to this section shall provide all necessary funding for their 
respective judicial commissioners to complete the continuing education 
required by this subsection (f). 

(5) All records indicating satisfaction of the continuing education require- 
ments for judicial commissioners shall be maintained by each county and 
kept on the file for at least seven (7) years. 

(6) Notwithstanding this subsection (f), in any county in which the 
judicial commissioner is selected by the general sessions judge or judges, the 
county legislative body of such county may elect, by a two-thirds (%) 
majority, to allow each judicial commissioner to receive twelve (12) hours of 
appropriate continuing education each calendar year under the supervision 
of the appointing general sessions judge or judges rather than the Judicial 
Commissioners Association of Tennessee or the Tennessee Court Clerks 
Association. Further, in any county that has previously made this election, 
that county may later rescind that action by a subsequent two-thirds (34) 
majority vote of its county legislative body as to allow the judicial commis- 
sioners to receive the required training through the Judicial Commissioners 
Association of Tennessee or the Tennessee Court Clerks Association. 

(7) Subject to appropriation, funds from the judicial commissioner con- 
tinuing education account, created in § 67-4-602(k), shall be used by the 
Judicial Commissioners Association of Tennessee for the development and 
presentation of continuing education programs, courses and conferences for 
judicial commissioners in this state. 


11 JURISDICTION AND VENUE 40-1-111 


(g) Judicial commissioners duly appointed pursuant to this section in any 
county with a population not less than two hundred seventy-six thousand 
(276,000) nor more than two hundred seventy-seven thousand (277,000), 
according to the 1970 federal census or any subsequent federal census, shall be 
known as “magistrates.” 

(h)(1) In any county having a population of not less than four hundred 

thirty-two thousand two hundred (432,200) nor more than four hundred 

thirty-two thousand three hundred (432,300), according to the 2010 federal 
census or any subsequent federal census, there is created the position of 
domestic abuse magistrate. 

(2) Notwithstanding any other law to the contrary, the domestic abuse 
magistrate created by this subsection (h) shall be appointed by the judge of 
the fourth circuit court of any such county and shall hold office for a term of 
eight (8) years from the date of appointment. The magistrate shall be eligible 
for reappointment to successive eight-year terms and shall be compensated 
from the general fund of the county in an amount to be determined by the 
county legislative body. Upon making a selection, the judge shall reduce the 
appointment to writing and file it with the fourth circuit court clerk of any 
county to which this subsection (h) applies. The domestic abuse magistrate, 
once appointed, shall regularly perform the duties set out in this subsection 
(h) within the approximate time period that the fourth circuit court begins 
and ends its daily docket, and the magistrate shall be styled as magistrate 
judge. 

(3) To qualify for the position of domestic abuse magistrate, the applicant 
must: 

(A) Be at least thirty (30) years of age; 

(B) Be a resident of the county funding the position; 

(C) Be an attorney, licensed to practice law in the courts of this state; 
and 

(D) Have served as a judicial commissioner or magistrate pursuant to 
subsection (a) for at least a full four-year term prior to application. 

(4) No person who is a judicial commissioner under subsection (a) or a 
magistrate under subsection (g) prior to the appointment of the domestic 
abuse magistrate may simultaneously hold that position and the position of 
domestic abuse magistrate under this subsection (h). 

(5) For purposes of: 

(A) Title 36, chapter 3, part 6, the domestic abuse magistrate shall be 
considered a “court” as defined in § 36-3-601(3)(A) and (D), and shall have 
all jurisdiction and authority necessary to serve in that function for the 
employing county; and 

(B) Chapter 5, part 1 of this title, the domestic abuse magistrate shall 
be considered a “magistrate” as defined in § 40-5-102, and shall have all 
of the jurisdiction and authority necessary to serve in that function for the 
employing county, and the domestic abuse magistrate shall complete the 
judicial continuing education requirements of subsection (f) in the same 
manner as a judicial commissioner. 

(6) The domestic abuse magistrate shall have, regardless of whether the 
case involves alleged domestic abuse, the following duties pursuant to this 
chapter, the Tennessee Rules of Civil Procedure, the Tennessee Rules of 
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Criminal Procedure, and applicable statutes: ’ 

(A) Those conferred upon a court by title 36, chapter 3, part 6; 

(B) Issuing or denying temporary or ex-parte orders of protection; 

(C) Setting and approving bond in cases of civil and criminal contempt 
for alleged violations of orders of protection; 

(D) Issuing injunctions and other appropriate orders in cases of alleged 
domestic violence; 

(E) Setting and approving of bonds and release on recognizance of 
defendants in accordance with applicable law; 

(F) Issuing mittimus in compliance with § 40-5-103; 

(G) Issuing criminal arrest warrants, criminal summons, and search 
warrants upon a finding of probable cause; 

(H) Appointing attorneys for indigent defendants and respondents in 
accordance with applicable law; 

(I) Conducting initial appearances in accordance with Rule 5 of the 
Tennessee Rules of Criminal Procedure; 

(J) Setting and approving bond for probation violation warrants; 

(K) Issuing attachments, capias, or conditional bond forfeitures; 

(L) Conducting compliance review dockets to examine and report to the 
appropriate judge any findings and conclusions regarding compliance with 
court orders; 

(M) Conducting initial appearances for any defendant following arrest 
for a crime involving domestic abuse when conducted pursuant to the 
requirements imposed by § 36-3-602(c) [repealed]; and 

(N) Any other judicial duty not prohibited by the constitution, statute, 
or applicable rules, when requested by a judge. 

(7) If the domestic abuse magistrate is carrying out one (1) of the duties of 
the office under this subsection (h), the failure to appear before the 
magistrate constitutes failure to appear and shall subject the defendant or 
respondent to arrest and forfeiture of bond. 

(8) If the appointed domestic abuse magistrate is absent or unavailable 
for any reason, the magistrate has the authority to appoint special, substi- 
tute, or temporary magistrates to carry out the duties of this section. A 
substitute magistrate shall be an attorney, licensed to practice law in the 
courts of this state, a resident of the county of the appointing domestic abuse 
magistrate, and not less than thirty (30) years of age. An order of appoint- 
ment for a special, substitute, or temporary magistrate shall be for a fixed 
period of time and shall be reduced to writing and filed with the fourth 
circuit court clerk. 

(9) The domestic abuse magistrate may also accept appointment by the 
judge of the fourth circuit court to serve as a special master to the fourth 
circuit court for any purpose established by the judge. The appointment may 
be made by the judge at the same time as the appointment to the position of 
domestic abuse magistrate, or at any time during the magistrate’s term. 


History. T.C.A., § 40-120; Acts 1991, ch. 444, § 1; 1998, 
Acts 1978, ch. 983, § 4; 1979, ch. 15, § 1; ch. 241, § 57; 1998, ch. 984, § 1; 2001, ch. 316, 
1980, ch. 781, § 1; 1981, ch. 209, §§ 1, 2; §§ 1, 2; 2004, ch. 685, § 1; 2009, ch. 5038, § 1; 
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2010, ch. 989, §§ 1, 2; 2012, ch. 890, § 1; 2012, 
ch. 1052, §§ 1, 3; 2013, ch. 236, § 33; 2016, ch. 
531, §§ 2, 3; 2017, ch. 222, § 1. 


Code Commission Notes. Former subdivi- 
sions (a)(1)(D), (a)(2)(A), (a)(2)(B), and (a)(3) 
were redesignated by the code commission as 
subdivisions (a)(1)(D)@), (a)(1)(D)(ii), 
(a)(1)(D)(iii), and (a)(2), respectively, in 2011. 


Compiler’s Notes. 

For tables of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 

§ 36-3-602(c ), which is referred to in subsec- 
tion (h) of this section, was repealed by Acts 
2018, ch. 586, § 1. 


Cross-References. 
Judicial commissioners, metropolitan gov- 
ernment, title 40, ch. 5, part 2. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 3.2, 18.81. 


Attorney General Opinions. 

A judicial commissioner appointed by a 
county commission can be removed from office 
by ouster for knowing or willful misconduct in 
office, knowing or willful neglect of duty, public 
intoxication, gambling, or any act constituting 
a violation of a penal statute involving moral 
turpitude, OAG 00-126 (8/7/00). 

A judicial commissioner may perform the 
functions of that office for a city court when that 
court exercises its concurrent general sessions 
jurisdiction over criminal cases, but the city is 
not authorized to provide additional compensa- 
tion to the judicial commissioners for perform- 
ing this function, OAG 00-126 (8/7/00). 

A judge may exercise supervisory authority 
over judicial commissioners who perform func- 
tions for the judge’s court where such supervi- 
sion is reasonably necessary to maintain order 
within that judge’s court and to promote the 
administration of justice, but that authority 
does not include the authority to remove a 
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judicial commissioner from office, OAG 00-126 
(8/7/00). 

A judicial commissioner can be removed from 
office only by an ouster action governed by 
T.C.A. § 8-47-101 et seq., OAG 00-126 (8/7/00). 

The method used to appoint and retain judi- 
cial commissioners in Shelby County is consti- 
tutional, OAG 01-081 (5/17/01). 

Judicial commissioners in Shelby County 
may issue search warrants or arrest warrants 
in cases where the defendant is being charged 
with a Class A or Class B felony, OAG 01-081 
(5/17/01). 

A constable with law enforcement powers is 
not a “neutral and detached” magistrate quali- 
fied to issue criminal arrest and search war- 
rants, therefore, serving as constable, directly 
interferes with an individual’s ability to carry 
out the duties of the office of judicial commis- 
sioner, OAG 02-109 (10/02/02). 

Where a judicial commissioner performs his 
or her official duties on behalf of a city court 
with concurrent general sessions jurisdiction, 
he or she is not required to be a resident of that 
city, absent some private act to the contrary, 
OAG 03-110 (9/8/03). 

Salary raise for Hamilton County judicial 
commissioners, OAG 03-150 (11/17/03). 

A part-time judicial commissioner serving 
the Shelby County General Sessions Criminal 
Court may not practice law in the same court, 
OAG 03-155 (12/01/03). 

Judicial commissioners in Hamilton County 
may set bonds for the appearance of individuals 
who are arrested and charged with state law or 
municipal ordinance violations, OAG 07-102 
(7/10/07). 

No statute prohibits a person whose close 
relative is a law enforcement officer in the same 
county from serving as a judicial commissioner; 
however, a judicial commissioner should recuse 
himself or herself when presented with a re- 
quest for a search warrant by the commission- 
er’s relative or in connection with an investiga- 
tion in which the relative is an investigating 
officer, OAG 07-123 (8/16/07). 


NOTES TO DECISIONS 


Analysis 


1. In General. 

2. Constitutionality. 
3. Duties. 

4, —Jurisdiction. 


1. In General. 

This section creates neither an inferior court 
nor a corporation court, but a magistrate, to 
which office the requirements of Tenn. Const., 
art. VI, § 4 are not applicable. State v. Bush, 
626 S.W.2d 470, 1981 Tenn. Crim. App. LEXIS 
394 (Tenn. Crim. App. 1981). 


2. Constitutionality. 

This section is constitutional. State v. Bush, 
626 S.W.2d 470, 1981 Tenn. Crim. App. LEXIS 
394 (Tenn. Crim. App. 1981). 

It was not necessary to determine the consti- 
tutionality of T.C.A. § 40-1-111 because the 
good faith exception to the exclusionary rule 
applied where the officer objectively and rea- 
sonably believed the judicial commissioner had 
the authority to issue a warrant and the officer 
engaged in no misconduct; in addition, the 
deterrent purpose of the exclusionary rule 
would not be advanced by punishing the officer 
for reasonably relying on the authority of the 
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commissioner to issue a search warrant. United 
States v. Pennington, 115 F. Supp. 2d 910, 2000 
U.S. Dist. LEXIS 14862 (W.D. Tenn. 2000). 
Judicial commissioner appointed by a legis- 
lative body of a county who is not a judge or 
even an attorney may lawfully issue a search 
warrant or act as a neutral magistrate for 
purposes of the fourth amendment. United 
States v. Pennington, 2003 U.S. App. LEXIS 
5832, 2003 FED App. 92P (6th Cir. Tenn. 2003). 


3. Duties. 

A judicial commissioner’s duties under this 
section are characteristic of a magistrate’s and 
not a court’s. State v. Bush, 626 S.W.2d 470, 
1981 Tenn. Crim. App. LEXIS 394 (Tenn. Crim. 
App. 1981). 

Defendant’s constitutional challenge to the 
authority of a county judicial commissioner to 
issue a valid search warrant under T.C.A. § 40- 
1-111(a)(1)(A) was without merit because the 
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record was insufficient to draw any conclusions 
as to the lack of the commissioner’s neutrality. 
Even though an officer testified that the com- 
missioner had never rejected a warrant sought, 
there was no evidence of how many warrants 
the officer had sought and it was just as logical 
to conclude that the officer presented affidavits 
in support of those warrants justifying their 
issuance. United States v. Pennington, 324 F.3d 
438, 2003 FED App. 129A, 2003 U.S. App. 
LEXIS 8373 (6th Cir. Tenn. 2003) 


4, —Jurisdiction. 

Appointing someone to be a judicial commis- 
sioner, in order to issue warrants in a particu- 
lar town, did not restrict the commissioner’s 
activity to that town, absent evidence of con- 
trary intent. State v. Bush, 626 S.W.2d 470, 
1981 Tenn. Crim. App. LEXIS 394 (Tenn. Crim. 
App. 1981). 


CHAPTER 2 
LIMITATION OF PROSECUTIONS 


Section 

40-2-101. 
40-2-102. 
40-2-103. 
40-2-104. 
40-2-105. 
40-2-106. 


Felonies. 
Misdemeanors. 


Commencement of prosecution. 


Suspension on reversal. 


40-2-101. Felonies. 


Period of concealment of crime or absence from state. 


Suspension of statute because of irregularities in prosecution. 


(a) A person may be prosecuted, tried and punished for an offense punish- 
able with death or by imprisonment in the penitentiary during life, at any time 


after the offense is committed. 


(b) Prosecution for a felony offense shall begin within: 
(1) Fifteen (15) years for a Class A felony; 
(2) Eight (8) years for a Class B felony; 
(3) Four (4) years for a Class C or Class D felony; and 
(4) Two (2) years for a Class E felony. 

(c) Notwithstanding subsections (a) and (b), offenses arising under the 
revenue laws of the state shall be commenced within the three (3) years 
following the commission of the offense, except that the period of limitation of 
prosecution shall be six (6) years in the following instances: 

(1) Offenses involving the defrauding or attempting to defraud the state of 

Tennessee or any agency of the state, whether by conspiracy or not, and in 


any manner, 


(2) The offense of willfully attempting in any manner to evade or defeat 


any tax or the payment of a tax; 


(3) The offense of willfully aiding or abetting, or procuring, counseling or 
advising, the preparation or presentation under, or in connection with, any 
matter arising under the revenue laws of the state, or a false or fraudulent 
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return, affidavit, claim or document, whether or not the falsity or fraud is 

with the knowledge or consent of the person authorized or required to 

present the return, affidavit, claim or document; and 

(4) The offense of willfully failing to pay any tax, or make any return at 
the time or times required by law or regulation. 

(d) Notwithstanding the provisions of subdivision (b)(3) to the contrary, 
prosecution for the offense of arson as prohibited by § 39-14-301 shall 
commence within eight (8) years from the date the offense occurs. 

(e) Prosecutions for any offense committed against a child prior to July 1, 
1997, that constitutes a criminal offense under § 39-2-601 [repealed], § 39-2- 
603 [repealed], § 39-2-604 [repealed], § 39-2-606 [repealed], § 39-2-607 [re- 
pealed], § 39-2-608 [repealed], § 39-2-612 [repealed], § 39-4-306 [repealed], 
§ 39-4-307 [repealed], § 39-6-1137 [repealed], or § 39-6-1138 [repealed], or 
under §§ 39-13-502 — 39-13-505, § 39-15-302 or § 39-17-902 shall commence 
no later than the date the child attains the age of majority or within four (4) 
years after the commission of the offense, whichever occurs later; provided, 
that pursuant to subsection (a), an offense punishable by life imprisonment 
may be prosecuted at any time after the offense has been committed. 

(f) For offenses committed prior to November 1, 1989, the limitation of 
prosecution in effect at that time shall govern. 

(g)(1) Prosecutions for any offense committed against a child on or after July 

1, 1997, that constitutes a criminal offense under § 39-17-902 shall com- 

mence no later than the date the child reaches twenty-one (21) years of age; 

provided, that if subsection (a) or (b) provides a longer period of time within 
which prosecution may be brought than this subsection (g), the applicable 
provision of subsection (a) or (b) shall prevail. 

(2) Prosecutions for any offense committed against a child on or after July 
1, 1997, but prior to June 20, 2006, that constitutes a criminal offense under 
8§ 39-13-502 — 39-13-505, § 39-13-522 or § 39-15-302 shall commence no 
later than the date the child reaches twenty-one (21) years of age; provided, 
that if subsection (a) or (b) provides a longer period of time within which 
prosecution may be brought than this subsection (g), the applicable provision 
of subsection (a) or (b) shall prevail. 

(h)(1) A person may be prosecuted, tried and punished for any offense 

committed against a child on or after June 20, 2006, that constitutes a 

criminal offense under § 39-13-504, § 39-13-505, § 39-13-527 or § 39-15- 

302, no later than twenty-five (25) years from the date the child becomes 

eighteen (18) years of age. 

(2) A person may be prosecuted, tried and punished for any offense 
committed against a child on or after June 20, 2006, but prior to July 1, 2014, 
that constitutes a criminal offense under § 39-13-502, § 39-13-503 or 
§ 39-13-522 no later than twenty-five (25) years from the date the child 
becomes eighteen (18) years of age. 

(i(1) A person may be prosecuted, tried and punished for any offense 

committed against a child on or after July 1, 2007, that constitutes a 

criminal offense under § 39-13-532, no later than twenty-five (25) years 

from the date the child becomes eighteen (18) years of age. 

(2) A person may be prosecuted, tried and punished for any offense 
committed against a child on or after July 1, 2007, but prior to July 1, 2014, 
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that constitutes a criminal offense under § 39-13-531, no later than twenty- 

five (25) years from the date the child becomes eighteen (18) years of age. 

(j) A person may be prosecuted, tried and punished for any offense commit- 
ted against a child on or after July 1, 2012, that constitutes a criminal offense 
under § 39-17-902, § 39-17-1003, § 39-17-1004, or § 39-17-1005, no later 
than twenty-five (25) years from the date the child becomes eighteen (18) years 
of age. 

(k)(1) A person may be prosecuted, tried and punished for any offense 

committed against a child on or after July 1, 2013, that constitutes a 

criminal offense under § 39-13-309 or § 39-13-529, no later than fifteen (15) 

years from the date the child becomes eighteen (18) years of age. 

(2) A person may be prosecuted, tried, and punished for any offense 
committed against a child on or after July 1, 2013, that constitutes a 
criminal offense under § 39-13-514 no later than ten (10) years from the 
date the child becomes eighteen (18) years of age. 

(3)(A) A person may be prosecuted, tried, and punished for any offense 

committed against a child on or after July 1, 2013, but prior to July 1, 

2015, that constitutes a criminal offense under § 39-13-515 no later than 

ten (10) years from the date the child becomes eighteen (18) years of age. 

(B) A person may be prosecuted, tried, and punished for any offense 

committed against a child on or after July 1, 2015, that constitutes a 

criminal offense under § 39-13-515 no later than twenty-five (25) years 

from the date the child becomes eighteen (18) years of age. 

(/)(1) Notwithstanding subsections (b), (g), (h) and (i) to the contrary, a 

person may be prosecuted, tried and punished for an act that constitutes the 

offense of aggravated rape, as prohibited by § 39-13-502, rape, as prohibited 
by § 39-13-503, rape of a child as prohibited by § 39-13-522 or aggravated 
rape of a child as prohibited by § 39-13-531 at any time after the commission 
of the offense if: 
(A) The victim notifies law enforcement or the office of the district 
attorney general of the offense within three (3) years of the offense; and 
(B) The offense is committed: 
(i) On or after July 1, 2014; or 
(ii) Prior to July 1, 2014, unless prosecution for the offense is barred 
because the applicable time limitation set out in this section for 
prosecution of the offense expired prior to July 1, 2014. 

(2) Ifsubdivision (/)(1) does not apply to the specified offenses, prosecution 
shall be commenced within the times otherwise provided by this section. 
(m) A person may be prosecuted, tried, and punished for any offense 

committed against a child on or after July 1, 2016, that constitutes the offense 
of aggravated statutory rape under § 39-13-506(c), no later than fifteen (15) 
years from the date the child becomes eighteen (18) years of age. 

(n) Notwithstanding subsection (b), prosecutions for any offense committed 
on or after July 1, 2016, that constitutes the offense of aggravated child abuse, 
or aggravated child neglect or endangerment, under § 39-15-402, shall com- 
mence by the later of: 

(1) Ten (10) years after the child reaches eighteen (18) years of age; or 

(2) The time within which prosecution must be commenced pursuant to 
subsection (b). 


17 LIMITATION OF PROSECUTIONS 


History. 

Code 1932, §§ 11481-11483; Acts 1977, ch. 
62, § 1; T.C.A. (orig. ed.), §§ 40-201 — 40-203; 
Acts 1985, ch. 478, § 21; 1990, ch. 980, § 17; 
1997, ch. 214, §§ 1, 2; 1998, ch. 962, § 1; 2006, 
en, 927, §° 1; 2007; ch.'594; § 5;/2012, ch. 1027, 
§ 1; 2013, ch. 416, § 1; 2014, ch. 836, §§ 1, 2; 
2015, ch. 310, § 1; 2016, ch. 958, § 1; 2016, ch. 
Mos, 9 ‘l. 


Compiler’s Notes. 

Sections under title 39, chs. 2, 4 and 6, 
referred to in this section, were repealed by 
Acts 1989, ch. 591, effective November 1, 1989. 

For the Preamble to the act regarding crimi- 
nal penalties, procedure and sentencing, please 
refer to Acts 2007, ch. 594. 

Pursuant to Article III, Section 18 of the 
Constitution of Tennessee, Acts 2014, ch. 836 
took effect on April 28, 2014. 


Cross-References. 
Penalties for Class A, B, C, D, and E felonies, 
§ 40-35-111. 
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Transfer from juvenile court, sentence of 
death prohibited, § 37-1-134. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), § 16.82. 

Tennessee Jurisprudence, 18 Tenn. Juris., 
Limitations of Actions, § 18. 


Law Reviews. 

Defending Life in Tennessee Death Penalty 
Cases (Roy B. Herron), 51 Tenn. L. Rev. 681 
(1984). 


Attorney General Opinions. 

Statute of limitations of aggravated gam- 
bling promotion, OAG 99-127 (6/29/99). 

A prosecution for the sale of beer to minors 
must commence within 12 months if a Class A 
misdemeanor and within two years if a Class E 
felony, OAG 01-062 (4/20/01). 


NOTES TO DECISIONS 


Analysis 


. Construction. 

. Pleading Limitations. 
Allegations of Indictment. 
Return of Indictment. 
Concealment of Crime. 

. Prosecution Untimely. 

. Waiver of Defense. 
Competence of Counsel. 

. Purpose. 

10. Statute of Limitations. 
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1. Construction. 

The applicable punishment for determining 
the appropriate statute of limitations is the 
maximum punishment available for an offense. 
State v. Ricci, 914 S.W.2d 475, 1996 Tenn. 
LEXIS 63 (Tenn. 1996). 

Application of the pre-1989 statute of limita- 
tions and prosecution of defendants for securi- 
ties law violations committed in 1988 did not 
violate constitutional ex post facto provisions or 
due process since the applicable limitations 
were not changed by the 1990 amendment 
which established limitation periods consistent 
with the Criminal Sentencing Reform Act of 
1989, § 40-35-101 et seq. State v. Ricci, 914 
S.W.2d 475, 1996 Tenn. LEXIS 63 (Tenn. 1996). 


2. Pleading Limitations. 

The failure on the part of trial counsel to 
raise the statute of limitations on behalf of the 
defendant represented a deficiency in perfor- 
mance of a constitutional nature; and because 
prejudice resulted, the defendant’s post-convic- 
tion motion based upon a claim of ineffective 
assistance of counsel was granted. Morgan v. 


State, 847 S.W.2d 538, 1992 Tenn. Crim. App. 
LEXIS 731 (Tenn. Crim. App. 1992). 


3. Allegations of Indictment. 

Where an indictment or presentment shows 
upon its face, or by stipulation, that the appli- 
cable statute of limitations has expired, the 
instrument must allege facts which demon- 
strate that the statute was tolled for a sufficient 
period of time to avoid the bar of the statute of 
limitations. State v. Davidson, 816 S.W.2d 316, 
1991 Tenn. LEXIS 320 (Tenn. 1991), rehearing 
denied, 1991 Tenn. LEXIS 424. 

Where there is a statute of limitations that 
bars prosecution of the offenses charged, there 
should be a sufficiently definite averment of 
time in the indictment to show that the offense 
was committed within the statute of limita- 
tions. State v. Kennedy, 10 S.W.3d 280, 1999 
Tenn. Crim. App. LEXIS 569 (Tenn. Crim. App. 
1999): 

It was no error to let the State amend an 
indictment to allege a new ground for tolling 
the statute of limitations applicable to second- 
degree murder because (1) defendant consented 
to the amendment, and, (2) if defendant did not 
consent, jeopardy had not attached, no new 
crime was charged, and defendant’s substantial 
right was not prejudiced, as the State could 
have obtained a superseding indictment. State 
v. Hollingsworth, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 17 (Tenn. Crim. App. Jan. 11, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 352 (Tenn. May 24, 2017). 


4. Return of Indictment. 
Because an amendment of the date did not 
charge an additional crime, the court looked to 
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the date the indictment was returned in order 
to determine whether the amended date fell 
within the statute of limitations. State v. Ken- 
nedy, 10 S.W.3d 280, 1999 Tenn. Crim. App. 
LEXIS 569 (Tenn. Crim. App. 1999). 


5. Concealment of Crime. 

If coercion against a minor victim of sexual 
abuse could amount to concealment of the 
crime so as to toll the running of the statute of 
limitations, the time frame for the coercion 
constituting the concealment would need to be 
alleged. State v. Davidson, 816 S.W.2d 316, 
1991 Tenn. LEXIS 320 (Tenn. 1991), rehearing 
denied, 1991 Tenn. LEXIS 424. 

If the tolling is triggered by concealment, the 
statute would begin to run when the conceal- 
ment ceased. State v. Davidson, 816 S.W.2d 
316, 1991 Tenn. LEXIS 320 (Tenn. 1991), re- 
hearing denied, 1991 Tenn. LEXIS 424. 


6. Prosecution Untimely. 

Institution of incest charges was not timely. 
State v. Henry, 834 S.W.2d 273, 1992 Tenn. 
LEXIS 361 (Tenn. 1992). 

Defendant’s 1988 indictments on three 
counts of aggravated rape, aggravated sexual 
battery, and use of a minor for obscene purposes 
all occurred more than four years after the 
offenses; as there was no evidence of conceal- 
ment, including threats to the victims on the 
part of defendant, the proof was inadequate to 
support a tolling of the statutes of limitation, 
depriving the trial court of subject-matter ju- 
risdiction. Morgan v. State, 847 S.W.2d 538, 
1992 Tenn. Crim. App. LEXIS 731 (Tenn. Crim. 
App. 1992). 

A conviction for a time-barred crime clearly 
violates the constitutional rights of an accused. 
Morgan v. State, 847 S.W.2d 538, 1992 Tenn. 
Crim. App. LEXIS 731 (Tenn. Crim. App. 1992). 


7. Waiver of Defense. 

Although the statute of limitations is 
waivable, rather than jurisidictional, a waiver 
by the defendant must be knowingly and vol- 
untarily entered. While the protection against 
prosecution provided by a statute of limitations 
may not rise to the level of a fundamental right, 
the right is sufficiently substantial to justify 
application of the same standard used in deter- 
mining whether there has been an effective 
waiver as to fundamental rights. State v. Pear- 
son, 858 S.W.2d 879, 1993 Tenn. LEXIS 240 
(Tenn. 1993). 


8. Competence of Counsel. 

Defense counsel’s failure to object to the jury 
instructions regarding the law of aggravated 
rape did not constitute ineffective assistance of 
counsel; at the time defendant committed the 
offense (August 1978 — May 1979), the offense 
of aggravated rape did not exist, and this in- 
struction was an accurate statement of the law 
as it existed at the time the indictment was 
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returned. Overton v. State, 874 S.W.2d 6, 1994 
Tenn. LEXIS 94 (Tenn. 1994). 


9. Purpose. 

The statute of limitations serves two primary 
purposes: to avoid the use of stale evidence and 
to provide an incentive for swift governmental 
action in criminal cases. State v. Pearson, 858 
S.W.2d 879, 1993 Tenn. LEXIS 240 (Tenn. 
1993). 


10. Statute of Limitations. 

Defendant’s prosecution for sexual battery, in 
violation of T.C.A. §§ 39-13-504, 39-13-505, 
was commenced within the applicable statute 
of limitations under T.C.A. § 40-2-101(g) where 
the state established by a preponderance of the 
evidence, as required under T.C.A. § 39-11- 
201(f), that the victim was a minor at the time 
of the offense and that the prosecution was 
commenced before she turned 21. State v. Do- 
ane, 393 S.W.3d 721, 2011 Tenn. Crim. App. 
LEXIS 503 (Tenn. Crim. App. July 6, 2011), 
overruled in part, State v. Turner, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 337 (Tenn. Crim. 
App. May 5, 2017). 

Defendant’s conviction for attempted aggra- 
vated rape was not barred by the statute of 
limitations, T.C.A. § 40-2-101(b)(1)-(2), be- 
cause the John Doe arrest warrant and DNA 
profile commenced the prosecution against de- 
fendant in a timely fashion and tolled the 
statute of limitations until he was identified 
and apprehended; a John Doe warrant coupled 
with a DNA profile of an unknown suspected 
offender obtained before the expiration of the 
applicable statute of limitations may validly 
commence a criminal prosecution and toll the 
statute of limitations. State v. Burdick, — 
S.W.3d —, 2011 Tenn. Crim. App. LEXIS 886 
(Tenn. Crim. App. Dec. 2, 2011), affd, 395 
S.W.3d 120, 2012 Tenn. LEXIS 903 (Tenn. Dec. 
18, 2012). 

Prosecution for attempted aggravated rape 
was properly and timely commenced with in 
the eight-year statute of limitations for at- 
tempted aggravated rape, T.C.A. § 40-2- 
101(b)(1)-(2), by the filing of the “John Doe” 
arrest warrant because The “John Doe” desig- 
nation in the warrant, coupled with the de- 
tailed DNA profile of the assailant, identified 
defendant with “reasonable certainty” as re- 
quired by the Fourth Amendment, Tenn. Const. 
art. I, § 7, T.C.A. § 40-6-208, and Tenn. R. 
Crim. P. 4(c)(1)(B). State v. Burdick, 395 S.W.3d 
120, 2012 Tenn. LEXIS 903 (Tenn. Dec. 18, 
2012). 

Trial court erred in dismissing defendant’s 
re-indictment for rape of a child and aggra- 
vated sexual battery based on a violation of 
defendant’s due process and speedy trial rights, 
because defendant’s constitutional right to a 
speedy trial was not implicated, the prosecu- 
tion commenced within the applicable statu- 
tory periods, the length of the delay, between 7 
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and 12 years, was not excessive, the bulk of the 
delay was attributable to the victim’s reluc- 
tance to come forward and changing memory, 
factors not within the control of either the State 
or defendant, and defendant’s inability to call 
certain witnesses due to death or failure to 


40-2-102 


locate did not demonstrate actual prejudice. 
State v. Beaty, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 606 (Tenn. Crim. App. Aug. 16, 
2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 937 (Tenn. Dec. 15, 2016). 


40-2-102. Misdemeanors. 


(a) Except as provided in § 62-18-120(g) and subsection (b) of this section, 
all prosecutions for misdemeanors shall be commenced within the twelve (12) 
months after the offense has been committed, except gaming, which shall be 
commenced within six (6) months. 

(b) Prosecutions under § 39-16-301 for criminal impersonation accom- 
plished through the use of a fraudulently obtained driver license shall be 
commenced within one (1) year of the date the driver license expires or within 
three (3) years of the date the nonexpired driver license was last used to falsely 
impersonate the person in whose name the driver license was issued, which- 


ever is longer. 


History. 

Code 1858, § 4983 (deriv. Acts 1831, ch. 82); 
Shan., § 6942; mod. Code 1932, § 11484; 
T.C.A. (orig. ed.), § 40-204; Acts 1985, ch. 146, 
§ 1; 1999, ch. 374, § 1. 


Cross-References. 
Penalties for land surveyor violations, § 62- 
18-120. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), § 16.82. 

Tennessee Jurisprudence, 13 Tenn. Juris., 
Gaming, Gambling and Gambling Contracts, 
§§ 9, 10; 18 Tenn. Juris., Limitations of Ac- 
tions, § 18. 


Attorney General Opinions. 

“Gambling device” construed to include gam- 
bling software, OAG 98-0173 (8/28/98). 

Gaming includes gambling and activities in- 
volving gambling, OAG 99-127 (6/29/99). 

Statute of limitations for gambling promo- 
tion, OAG 99-127 (6/29/99). 

A prosecution for the sale of beer to minors 
must commence within 12 months if a Class A 
misdemeanor and within two years if a Class E 
felony, OAG 01-062 (4/20/01). 

Retired misdemeanor cases. OAG 11-4, 2011 
Tenn. AG LEXIS 4 (1/7/11). 


NOTES TO DECISIONS 


Analysis 


. Indictment. 

—Sufficiency. 

—Defective. 

Misdemeanors Included in Felonies. 
—Bribery of Peace Officer. 
—Gambling Device Possession. 
. Violation of Injunction. 

. Civil Actions by State. 

. Tolling Statute. 

10. Pleading Limitations. 

11. Case Timely Commenced. 

12. Case Not Timely Commenced. 
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1. Indictment. 


2. —Sufficiency. 

An indictment for a misdemeanor will be 
quashed where the prosecution is not com- 
menced within 12 months, or within the time 
prescribed for commencing a prosecution for 


the particular offense, after the commission of 
the offense. State v. House, 2 Shan. 610 (1877). 

Indictment should aver time of offense within 
the statutory limitation, and if it does not 
appear that the offense was committed within 
that time, a motion to quash the indictment 
will be sustained. State v. Shaw, 113 Tenn. 536, 
82 S.W. 480, 1904 Tenn. LEXIS 47 (1904). 

Where the indictment is brought after the 
period of limitations has expired, it must be 
pleaded and proved that certain specific facts 
toll the statute. State v. Comstock, 205 Tenn. 
389, 326 S.W.2d 669, 1959 Tenn. LEXIS 377 
(1959). 

An indictment issued beyond the statutory 
limitation period need not allege commencing 
facts to establish that the prosecution was 
timely initiated within the applicable lmita- 
tions period by another method. State v. Mes- 
samore, 937 S.W.2d 916, 1996 Tenn. LEXIS 728 
(Tenn. 1996). 
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A superseding indictment issued after the 
statute of limitations has elapsed need not 
allege facts showing that the prosecution was 
timely commenced with a prior presentment or 
indictment. State v. Nielsen, 44 S.W.3d 496, 
2001 Tenn. LEXIS 383 (Tenn. 2001). 

Where defendant was arrested on a warrant 
for D.U.I. and more than one year later was 
charged by indictment for driving while under 
the influence of an intoxicant in violation of 
T.C.A. § 55-10-401(a)(1) (now 55-10-401(1)) 
and for driving with an alcohol concentration of 
.10 percent or more in violation of T.C.A. § 55- 
10-401(a)(2) (now 55-10-401(2)), the latter 
charge was not untimely filed because it could 
have been inferred from the warrant charge for 
D.U.I. State v. Tait, 114 S.W.3d 518, 2003 Tenn. 
LEXIS 826 (Tenn. 2003). 


3. —Defective. 

Where prosecution is commenced by indict- 
ment within the 12-month period but the in- 
dictment is quashed, state is not barred from 
getting a second indictment after the 12-month 
period if the second indictment is obtained 
without unreasonable delay and the second 
prosecution is so related to the first as to be a 
continuation of the first proceeding. Hickey v. 
State, 131 Tenn. 112, 174 S.W. 269, 1914 Tenn. 
LEXIS 91 (1915). 


4. Misdemeanors Included in Felonies. 

Where a defendant was indicted for a felony 
that included a misdemeanor, and was acquit- 
ted of the felony and found guilty of the misde- 
meanor, he is entitled to a discharge, if the 
offense was committed more than 12 months 
before the finding of the indictment. Turley v. 
State, 50 Tenn. 11, 1870 Tenn. LEXIS 225 
(1870); Hickey v. State, 131 Tenn. 112, 174 S.W. 
269, 1914 Tenn. LEXIS 91 (1915). 

Trial court did not err in refusing to instruct 
jury on lesser included offenses embraced in the 
offense charged by the indictment where the 
lesser offenses would have been barred by limi- 
tation. Smith v. State, 205 Tenn. 502, 327 
S.W.2d 308, 1959 Tenn. LEXIS 390 (1959). 


5. —Bribery of Peace Officer. 

The offense of conspiring to bribe a peace 
officer is a misdemeanor and is subject to the 
limitation of this section. Rose v. State, 177 
Tenn. 586, 151 S.W.2d 1088, 1940 Tenn. LEXIS 
58 (1941). 


6. —Gambling Device Possession. 

An indictment under § 39-6-615 (repealed; 
see § 39-17-505) for possession of a gambling 
device is within the term “gaming” as provided 
by this section so that the six-month statute of 
limitation is applicable. Vann v. State, 176 
Tenn. 433, 143 S.W.2d 306, 1940 Tenn. LEXIS 
82 (1940). 


7. Violation of Injunction. 
Defendants could not be held in contempt for 
acts in violation of an injunction alleged to have 
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been committed more than one year next pre- 
ceding the citation to “show cause,” for such 
acts are misdemeanors and are barred by the 
statute of limitations of one year. Church of God 
v. Tomlinson Church of God, 193 Tenn. 583, 247 
S.W.2d 63, 1952 Tenn. LEXIS 328 (1952). 


8. Civil Actions by State. 

In view of § 28-1-113, the statute of limita- 
tions embraced in this section is not applicable 
to the state in civil actions. State ex rel. Cates v. 
Standard Oil Co., 120 Tenn. 86, 110 S.W. 565, 
1907 Tenn. LEXIS 41 (1907), affd, Standard Oil 
Co. v. Tennessee, 217 U.S. 413, 30S. Ct. 543, 54 
L. Ed. 817, 1910 U.S. LEXIS 1967 (1910). 

Because T.C.A. § 40-2-102 pertains to crimi- 
nal misdemeanors, it did not apply to a case 
involving violation of a city ordinance, which 
was a civil matter. City of Johnson City v. 
Paduch, 224 S.W.3d 686, 2006 Tenn. App. 
LEXIS 732 (Tenn. Ct. App. Nov. 16, 2006), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
300 (Tenn. Mar. 12, 2007). 


9. Tolling Statute. 

While it is true that the statute of limitations 
may be tolled when an offense is of a continuing 
nature, the specific facts which toll the limita- 
tion period must be pleaded and proved. State 
v. Thorpe, 614 S.W.2d 60, 1980 Tenn. Crim. 
App. LEXIS 350 (Tenn. Crim. App. 1980). 

Where no allegation had been made by the 
state that any affirmative act by the defendant 
had taken place within the limitations period, 
the presentment was properly dismissed. State 
v. Thorpe, 614 S.W.2d 60, 1980 Tenn. Crim. 
App. LEXIS 350 (Tenn. Crim. App. 1980). 

Where defendant was arrested on a warrant 
for D.U.I. and more than one year later was 
charged by indictment for driving while under 
the influence of an intoxicant and for driving 
with an alcohol concentration of .10 percent or 
more, his prosecution was commenced upon the 
execution of the arrest warrant for purposes of 
determining the running of the statute of limi- 
tations. State v. Tait, 114 S.W.3d 518, 2003 
Tenn. LEXIS 826 (Tenn. 2003). 

Trial court properly took judicial notice of its 
own prior proceedings; because defendant’s 
first indictment was timely and pending at the 
time the grand jury returned the second indict- 
ment, the one-year statute of limitations appli- 
cable to misdemeanors under T.C.A. § 40-2- 
102(a) was tolled. The order of expunction 
should not have been entered and was of no 
effect and thus, defendant’s conviction for driv- 
ing under the influence, third offense, was 
proper. State v. Lawson, 291 S.W.3d 864, 2009 
Tenn. LEXIS 514 (Tenn. Aug. 24, 2009). 


10. Pleading Limitations. 

Defense of statute of limitations in a criminal 
trial must be raised prior to trial or it is 
untimely. State v. Hill, 623 S.W.2d 293, 1981 
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Tenn. Crim. App. LEXIS 398 (Tenn. Crim. App. 
1981). 


11. Case Timely Commenced. 

Trial court properly denied defendant’s mo- 
tion to dismiss the indictment, because the 
timely issuance of the arrest warrant com- 
menced the prosecution of defendant’s DUI and 
was will within the one-year statute of limita- 
tions. State v. Hughes, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 32 (Tenn. Crim. App. Jan. 
15, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 511 (Tenn. June 29, 2016). 


12. Case Not Timely Commenced. 

Because no arrest warrant was issued and 
the affidavit of complaint which purported to be 
the charging instrument was void, the State 
failed to commence any prosecution against 
defendant within the applicable statute of limi- 
tations and the trial court properly granted 
defendant’s motion to dismiss. State v. Jones, 
512 S.W.3d 258, 2016 Tenn. Crim. App. LEXIS 
463 (Tenn. Crim. App. June 29, 2016). 

Trial court properly granted defendant’s mo- 
tion to dismiss an indictment charging her with 
the misdemeanor offenses of driving under the 
influence and simple possession of marijuana 
because no document in the record qualified as 
a valid arrest warrant, the State failed to 
establish that defendant’s first appearance in 
general sessions court was within the appli- 
cable statute of limitations, and more than one 
year had elapsed between date of the offenses 
and date defendant’s case was bound over to 
the grand jury. State v. Hayes, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 466 (Tenn. Crim. 
App. June 29, 2016). 

Record supported the trial court’s dismissal 
of the charges against defendant because, de- 
spite the parties’ and the trial court’s apparent 
belief, the affidavit of complaint document, re- 
gardless of the validity of the procedure utilized 
to create it, did not evolve into an arrest war- 
rant and was insufficient to commence the 
prosecution and thus, the case was not com- 
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menced before the expiration of the statute of 
limitations. State v. Gonzalez, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 530 (Tenn. Crim. 
App. July 21, 2016). 

State failed to commence prosecution against 
defendant within the statute of limitations be- 
cause no arrest warrant was issued, and the 
affidavit of complaint that purported to be the 
charging instrument was void and did not serve 
to charge defendant with any offense; accord- 
ingly, defendant’s appearances did not serve to 
commence prosecution against him even 
though he did not raise the issue of the lack of 
any charging instrument because he had not 
been charged with any offenses at that time. 
State v. Jackson, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 566 (Tenn. Crim. App. Aug. 
4, 2016). 

Circuit court properly granted defendant’s 
motion to dismiss the misdemeanor charges of 
driving under the influence and following too 
closely because the prosecution was not com- 
menced within the one-year statute of limita- 
tions, and the affidavit of complaint was invalid 
where it was signed before a notary public 
rather than a qualified judicial officer, and 
there was no evidence in the record to indicate 
that defendant did, in fact, make any court 
appearance prior to the time she waived her 
right to a preliminary hearing, more than one 
year after the commission of the offenses. State 
v. Helbert, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 183 (Tenn. Crim. App. Mar. 10, 2017). 

Jury was properly instructed in defendant’s 
trial because no lesser-included offense instruc- 
tions were required as (1) the statute of limita- 
tions had expired as to the offenses and nothing 
showed defendant waived the statute of limita- 
tions, and (2) the jury’s verdict showed the jury 
rejected any basis for the lesser-included of- 
fenses instead of the charged offenses. State v. 
Gossett, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 232 (Tenn. Crim. App. Mar. 28, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
482 (Tenn. Aug. 18, 2017). 


40-2-103. Period of concealment of crime or absence from state. 


No period during which the party charged conceals the fact of the crime, or 
during which the party charged was not usually and publicly resident within 
the state, is included in the period of limitation. 


History. 
Code 1858, § 4988; Shan., § 6947; mod. Code 
1932, § 11488; T.C.A. (orig. ed.), § 40-205. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 16.17, 16.85. 


Tennessee Jurisprudence, 18 Tenn. Juris., 
Limitations of Actions, §§ 18, 42. 


Law Reviews. 

The Tennessee Court System — Criminal 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 319. 
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NOTES TO DECISIONS - 


40-2-104 
Analysis 
1. Facts Avoiding Bar — Necessity in Indict- 
ment. 
. Concealment. 


cw bo 


. Prosecution Untimely. 


1. Facts Avoiding Bar — Necessity in In- 
dictment. 

Where the offense was not committed within 
the statutory period before suit, the indictment 
must aver the facts necessary to obviate the 
statutory bar, as that the defendant, for a 
certain specified period, was not usually and 
publicly resident within the state. State v. 
House, 2 Shan. 610 (1877). 

Where an indictment or presentment shows 
upon its face, or by stipulation, that the appli- 
cable statute of limitations has expired, the 
instrument must allege facts which demon- 
strate that the statute was tolled for a sufficient 
period of time to avoid the bar of the statute of 
limitations. State v. Davidson, 816 S.W.2d 316, 
1991 Tenn. LEXIS 320 (Tenn. 1991), rehearing 
denied, 1991 Tenn. LEXIS 424. 


2. Concealment. 

Where victims were aware of the offenses for 
which defendant was convicted, but failed to 
tell the authorities, defendant’s request to the 
victims that they not tell anyone about the 
offenses was not concealment, and did not toll 
the statute of limitations in a child abuse case. 
State v. Tidwell, 775 S.W.2d 379, 1989 Tenn. 
Crim. App. LEXIS 211 (Tenn. Crim. App. 1989). 

If coercion against a minor victim of sexual 
abuse could amount to concealment of the 
crime so as to toll the running of the statute of 
limitations, the time frame for the coercion 
constituting the concealment would need to be 
alleged. State v. Davidson, 816 S.W.2d 316, 


1991 Tenn. LEXIS 320 (Tenn. 1991), rehearing 
denied, 1991 Tenn. LEXIS 424. 

If the tolling is triggered by concealment, the 
statute would begin to run when the conceal- 
ment ceased. State v. Davidson, 816 S.W.2d 
316, 1991 Tenn. LEXIS 320 (Tenn. 1991), re- 
hearing denied, 1991 Tenn. LEXIS 424. 

Parental control alone is insufficient to con- 
stitute concealment under T.C.A. § 40-2-103. 
State v. Henry, 834 S.W.2d 273, 1992 Tenn. 
LEXIS 361 (Tenn. 1992). 

Parental control, when coupled with positive 
acts of intimidation, sufficiently constitutes 
concealment so as to toll the statute. State v. 
Henry, 834 S.W.2d 273, 1992 Tenn. LEXIS 361 
(Tenn. 1992). 

In a prosecution for embezzlement, forgery, 
breach of trust and related offenses, where 
defendant went to great lengths to conceal her 
misappropriations, there was sufficient proof of 
concealment which tolled the applicable stat- 
utes of limitations. State v. White, 939 S.W.2d 
1138, 1996 Tenn. Crim. App. LEXIS 375 (Tenn. 
Crim. App. 1996). 


3. Prosecution Untimely. 

Institution of incest charges was not timely. 
State v. Henry, 834 S.W.2d 273, 1992 Tenn. 
LEXIS 361 (Tenn. 1992). 

Defendant’s 1988 indictments on three 
counts of aggravated rape, aggravated sexual 
battery, and use of a minor for obscene purposes 
all occurred more than four years after the 
offenses; therefore, since there was no evidence 
of concealment, including threats to the victims 
on the part of defendant, the proof was inad- 
equate to support a tolling of the statutes of 
limitation, depriving the trial court of subject- 
matter jurisdiction. Morgan v. State, 847 
S.W.2d 538, 1992 Tenn. Crim. App. LEXIS 731 
(Tenn. Crim. App. 1992). 


40-2-104. Commencement of prosecution. 


A prosecution is commenced, within the meaning of this chapter, by finding 
an indictment or presentment, the issuing of a warrant, the issuing of a 
juvenile petition alleging a delinquent act, binding over the offender, by the 
filing of an information as provided for in chapter 3 of this title, or by making 
an appearance in person or through counsel in general sessions or any 
municipal court for the purpose of continuing the matter or any other 
appearance in either court for any purpose involving the offense. A prosecution 
is also commenced, within the meaning of this chapter, by finding an indict- 
ment or presentment or the issuing of a warrant identifying the offender by a 
deoxyribonucleic acid (DNA) profile. 
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History. 

Code 1858, § 4987; Shan., § 6946; mod. Code 
1932, § 11485; Acts 1975, ch. 258, § 4; 1977, 
ch. 179, §§ 1, 2; T.C.A. (orig. ed.), § 40-206; 
Acts 2007, ch. 4, § 1; 2013, ch. 205, § 1. 


Compiler’s Note. 

Acts 2013, ch. 205, § 2 provided that the act, 
which added the last sentence of this section, 
shall apply to commencement of prosecution for 
any offense, regardless of when committed, 
except those offenses for which prosecution is 
barred on July 1, 2013, because the applicable 
time limitation set out in § 40-2-101 has ex- 
pired. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 16.56, 16.84. 


40-2-104 


Tennessee Jurisprudence, 18 Tenn. Juris., 
Limitations of Actions, § 18. 


Law Reviews. 

The Right to a Preliminary Hearing and 
Effective Assistance of Counsel at a Prelimi- 
nary Hearing in Tennessee, 43 Tenn. L. Rev. 
635 (1976). 


Attorney General Opinions. 

Retired misdemeanor cases. OAG 11-4, 2011 
Tenn. AG LEXIS 4 (1/7/11). 

Multiple crimes in single warrant. OAG 15- 
20, 2015 Tenn. AG LEXIS 20 (3/13/15). 


NOTES TO DECISIONS 


Analysis 


. Running of Statute. 

. Timeliness. 

. Case Timely Commenced. 

. Case Not Properly Commenced. 


— Rode 


. Running of Statute. 

The statute of limitations applies to the pe- 
riod elapsing between the commission of the 
offense and the date that the prosecution is 
begun. State ex rel. Lewis v. State, 1 Tenn. 
Crim. App. 535, 447 S.W.2d 42, 1969 Tenn. 
Crim. App. LEXIS 289 (Tenn. Crim. App. 1969). 

Tennessee courts have permitted the state to 
amend the indictment to allege facts which 
would toll the statute of limitations in cases in 
which the prosecution began after the limita- 
tions period had expired; however, amending 
the indictment to bring the offense within the 
statute of limitations does not deem the defen- 
dant to be prejudiced simply because the 
amendment affects the calculation of the limi- 
tations period, nor is the amendment viewed as 
charging a new offense, i.e., one that is not 
time-barred. State v. Kennedy, 10 S.W.3d 280, 
1999 Tenn. Crim. App. LEXIS 569 (Tenn. Crim. 
App. 1999). 

A superseding indictment issued after the 
statute of limitations has elapsed need not 
allege facts showing that the prosecution was 
timely commenced with a prior presentment or 
indictment. State v. Nielsen, 44 S.W.3d 496, 
2001 Tenn. LEXIS 383 (Tenn. 2001). 

Where defendant was arrested on a warrant 
for D.U.I. and more than one year later was 
charged by indictment for driving while under 
the influence of an intoxicant and for driving 
with an alcohol concentration of .10 percent or 
more, his prosecution was commenced upon the 
execution of the arrest warrant for purposes of 
determining the running of the statute of limi- 
tations. State v. Tait, 114 S.W.3d 518, 2003 
Tenn. LEXIS 826 (Tenn. 2003). 


Trial court properly took judicial notice of its 
own prior proceedings; because defendant’s 
first indictment was timely and pending at the 
time the grand jury returned the second indict- 
ment, the one-year statute of limitations appli- 
cable to misdemeanors under T.C.A. § 40-2- 
102(a) was tolled. The order of expunction 
should not have been entered and was of no 
effect and thus, defendant’s conviction for driv- 
ing under the influence, third offense, was 
proper. State v. Lawson, 291 S.W.3d 864, 2009 
Tenn. LEXIS 514 (Tenn. Aug. 24, 2009). 

Plain language of T.C.A. § 40-2-104 provides 
five specific ways by which a prosecution may 
be commenced, and an affidavit of complaint is 
not listed among the alternatives; an affidavit 
of complaint is merely a statement alleging 
that a person has committed an offense pursu- 
ant to Tenn. R. Crim. P. 3 and is not, standing 
alone, sufficient to provide formal notice of the 
offense charged. Because an arrest warrant 
may or may not issue upon the affidavit of 
complaint, the affidavit of complaint will not 
necessarily provide a defendant with notice 
that he is being charged with an offense, and an 
affidavit of complaint, with nothing more to 
provide a defendant with notice, is not a charg- 
ing instrument. State v. McCloud, 310 S.W.3d 
851, 2009 Tenn. Crim. App. LEXIS 437 (Tenn. 
Crim. App. June 12, 2009). 

Citation issued by an officer in lieu of a 
custodial arrest is not a formal accusation. Just 
as a warrantless custodial arrest does not, 
alone, commence a prosecution, a citation is- 
sued in lieu of an arrest is not the result of an 
independent probable cause determination 
and, therefore, does not mark the beginning of 
the prosecution. State v. McCloud, 310 S.W.3d 
851, 2009 Tenn. Crim. App. LEXIS 437 (Tenn. 
Crim. App. June 12, 2009). 

Defendant’s conviction for attempted aggra- 
vated rape was not barred by the statute of 
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limitations, T.C.A. § 40-2-101(b)(1)-(2), be- 
cause the John Doe arrest warrant and DNA 
profile commenced the prosecution against de- 
fendant in a timely fashion and tolled the 
statute of limitations until he was identified 
and apprehended; a John Doe warrant coupled 
with a DNA profile of an unknown suspected 
offender obtained before the expiration of the 
applicable statute of limitations may validly 
commence a criminal prosecution and toll the 
statute of limitations. State v. Burdick, — 
S.W.3d —, 2011 Tenn. Crim. App. LEXIS 886 
(Tenn. Crim. App. Dec. 2, 2011), affd, 395 
S.W.3d 120, 2012 Tenn. LEXIS 903 (Tenn. Dec. 
18, 2012). 

Record supported the trial court’s dismissal 
of the charges against defendant because, de- 
spite the parties’ and the trial court’s apparent 
belief, the affidavit of complaint document, re- 
gardless of the validity of the procedure utilized 
to create it, did not evolve into an arrest war- 
rant and was insufficient to commence the 
prosecution and thus, the case was not com- 
menced before the expiration of the statute of 
limitations. State v. Gonzalez, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 530 (Tenn. Crim. 
App. July 21, 2016). 

Jury was properly instructed in defendant’s 
trial because no lesser-included offense instruc- 
tions were required as (1) the statute of limita- 
tions had expired as to the offenses and nothing 
showed defendant waived the statute of limita- 
tions, and (2) the jury’s verdict showed the jury 
rejected any basis for the lesser-included of- 
fenses instead of the charged offenses. State v. 
Gossett, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 232 (Tenn. Crim. App. Mar. 28, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
482 (Tenn. Aug. 18, 2017). 


2. Timeliness. 

Prosecution for attempted aggravated rape 
was properly and timely commenced with in 
the eight-year statute of limitations for at- 
tempted aggravated rape, T.C.A. § 40-2- 
101(b)(1)-(2), by the filing of the “John Doe” 
arrest warrant because The “John Doe” desig- 
nation in the warrant, coupled with the de- 
tailed DNA profile of the assailant, identified 
defendant with “reasonable certainty” as re- 
quired by the Fourth Amendment, Tenn. Const. 
art. I, § 7, T.C.A. § 40-6-208, and Tenn. R. 
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Crim. P. 4(c)(1)(B). State v. Burdick, 395 S.W.3d 
120, 2012 Tenn. LEXIS 903 (Tenn. Dec. 18, 
2012). 

State failed to commence prosecution against 
defendant within the statute of limitations be- 
cause no arrest warrant was issued, and the 
affidavit of complaint that purported to be the 
charging instrument was void and did not serve 
to charge defendant with any offense; accord- 
ingly, defendant’s appearances did not serve to 
commence prosecution against him even 
though he did not raise the issue of the lack of 
any charging instrument because he had not 
been charged with any offenses at that time. 
State v. Jackson, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 566 (Tenn. Crim. App. Aug. 
4, 2016). 

Circuit court properly granted defendant’s 
motion to dismiss an indictment charging him 
with driving under the influence because the 
prosecution was not commenced within the 
one-year statute of limitations, the affidavit of 
complaint was signed before a notary public 
rather than a qualified judicial officer, and 
there was no evidence in the record to indicate 
that defendant did, in fact, make any court 
appearance prior to the time he waived his 
right to a preliminary hearing, more than one 
year after the commission of the offenses. State 
v. Grieco, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 182 (Tenn. Crim. App. Mar. 10, 2017). 


3. Case Timely Commenced. 

Trial court properly denied defendant’s mo- 
tion to dismiss the indictment, because the 
timely issuance of the arrest warrant com- 
menced the prosecution of defendant’s DUI and 
was will within the one-year statute of limita- 
tions State v. Hughes, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 32 (Tenn. Crim. App. Jan. 
15, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 511 (Tenn. June 29, 2016). 


4, Case Not Properly Commenced. 

Record supported the trial court’s dismissal 
of the charges against defendant because the 
affidavit of complaint document, regardless of 
the validity of the procedure utilized to create 
it, did not evolve into an arrest warrant and 
was insufficient to commence the prosecution. 
State v. Shell, 512 S.W.3d 267, 2016 Tenn. 
Crim. App. LEXIS 474 (Tenn. Crim. App. June 
29, 2016). 


40-2-105. Suspension of statute because of irregularities in prosecu- 


tion. 


When the judgment is arrested, or the indictment or presentment quashed 
for any defect in the indictment or presentment, or for the reason that it was 
not found by a grand jury regularly organized, or because it charged no offense, 
or for any other cause, or when the prosecution is dismissed because of a 
variance between the allegations of the indictment or presentment and the 
evidence, and a new indictment or presentment is ordered to be preferred, the 
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40-2-106 


time elapsing between the preferring of the first charge, indictment or 
presentment and the next subsequent term of court must be deducted from the 
time limited for the prosecution of the offense last charged. 


History. 
Code 1932, § 11486; T.C.A. (orig. ed.), § 40- 
207. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 1.2, 12.36, 16.1, 16.85. 


Law Reviews. 

Criminal Law and Procedure — 1960 Tennes- 
see Survey (Robert E. Kendrick), 13 Vand. L. 
Rev. 1059 (1960). 


NOTES TO DECISIONS 


1. Application and Scope. 

This section was inapplicable where first 
indictment had not been quashed before an- 
other indictment was brought and second in- 
dictment was not ordered by court but appar- 


40-2-106. Suspension on reversal. 


ently was brought on the initiative of the 
district attorney general. State v. Comstock, 
205 Tenn. 389, 326 S.W.2d 669, 1959 Tenn. 
LEXIS 377 (1959). 


When an indictment or presentment is quashed, or the proceedings on the 
indictment or presentment are set aside, or reversed on writ of error, the time 
during the pendency of the indictment or presentment so quashed, set aside or 
reversed shall not be reckoned within the time limited by this chapter, so as to 


bar any new indictment or presentment for the same offense. 


History. 
Code 1932, § 11487; T.C.A. (orig. ed.), § 40- 
208. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 16.85. 


Tennessee Jurisprudence, 18 Tenn. Juris., 
Limitations of Actions, § 18. 


NOTES TO DECISIONS 


1. Application and Scope. 

Where first indictment for misdemeanor was 
brought within the period of one year from the 
commission of the offense and second indict- 
ment was brought on initiative of district attor- 
ney general, this section would have been ap- 
plicable and the time during which the first 
indictment was pending would have tolled the 


statute if the specific facts necessary for the 
tolling of the statute had been pleaded and 
proved, but where this was not done the second 
indictment was barred when brought after a 
lapse of more than 12 months. State v. Com- 
stock, 205 Tenn. 389, 326 S.W.2d 669, 1959 
Tenn. LEXIS 377 (1959). 


CHAPTER 3 
METHODS OF PROSECUTION 


Part 1. General Provisions 


Section 

40-3-101. 
40-3-102. 
40-3-103. 
40-3-104. 
40-3-105. 


Methods enumerated. 
Indictment or presentment. 
Information. 

Actions in name of state. 


Prosecution for same offense in both state and municipal court prohibited. 


40-3-101 
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Part 2. Fraud and Economic Crimes Prosecution Act 


Section 

40-3-201. 
40-3-202. 
40-3-203. 


Short title. 
Legislative intent. 


check. 
Fees in criminal prosecutions. 
Payment of fees. 
Collection of fees — Clerk’s fee. 


40-3-204. 
40-3-205. 
40-3-206. 
40-3-207. 
40-3-208. 
40-3-209. 


Immunity of officials and employees. 


thorized use of funds. 
40-3-210. 


Bad check restitution program — Application — Fees and charges — Failure to pay bad 


Deposit of fees — Records — Reports — Audits. 
Prosecuting attorney’s office — Compensation not decreased — Authorized and unau- 


Existing laws not repealed — Fees additional. 


PART 1 
GENERAL PROVISIONS 


40-3-101. Methods enumerated. 


No person shall be put to answer any criminal charge, but by presentment, 
indictment or impeachment; provided, that, in accordance with this chapter, 
an accused represented by an attorney may waive the right to be tried upon 
presentment or indictment and consent to prosecution by information. 


History. ; 

Code 1858, § 4989; Shan., § 6948; mod. Code 
1932, § 11489; Acts 1975, ch. 258, § 1; T.C.A. 
(orig. ed.), § 40-301. 


Cross-References. 
Indictment or presentment, title 40, ch. 13. 


Indictments, presentments and information, 
Tenn. R. Crim. P. 7. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 22.50, 22.52. 


NOTES TO DECISIONS 


Analysis 


. Form of Presentment. 

. Private Act — Constitutionality. 
. Validity of Judgment. 

. Trial in Absentia. 


ma PON Re 


. Form of Presentment. 

There are no specifications or requirements 
in the constitution or code as to the form or 
manner or method in which a presentment 
must be made. Stoots v. State, 205 Tenn. 59, 
325 S.W.2d 532, 1959 Tenn. LEXIS 341 (1959). 


2. Private Act — Constitutionality. 

An act which conferred power upon a particu- 
lar city court to determine its jurisdiction by 
making its own classification of misdemeanors, 
and to arraign without presentment or indict- 
ment and try without a jury, was contrary to 
the law of the land. Spurgeon v. Worley, 169 
Tenn. 697, 90 S.W.2d 948, 1935 Tenn. LEXIS 98 
(1936). 


3. Validity of Judgment. 
Where there was no charging document in 


the municipal court records, the city judge had 
no jurisdiction to entertain the defendant’s 
guilty plea and the resulting judgment was 
void. Myers v. State, 577 S.W.2d 679, 1978 
Tenn. Crim. App. LEXIS 279 (Tenn. Crim. App. 
1978). 


4. Trial in Absentia. 

Inmate filed a claim against the state alleg- 
ing that the trial judge deprived him of his 
statutory rights because the indictments 
against him were void and because he was 
tried, convicted, and sentenced in absentia; he 
based his claim on T.C.A. §§ 40-3-101, 40-14- 
101, 40-14-102, 40-17-105, and 40-18-118, and 
Tenn. R. Crim. P. 43, but none of those statutes 
and rules expressly conferred a private right of 
action against the state to him; thus, the Ten- 
nessee claims commission for the eastern grand 
district did not err when it held that it lacked 
subject matter jurisdiction over the inmate’s 
claim pursuant to T.C.A. § 9-8-307(a)(1)(N) 
and that the inmate failed to state a claim upon 
which relief can be granted. Therefore, pursu- 
ant to Tenn. Const. art. I, § 17, the commission 
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did not err when it granted the state’s motion to 
dismiss, Tenn. R. Civ. P. 12.02(1). Williams v. 
State, 139 S.W.3d 308, 2004 Tenn. App. LEXIS 


43 (Tenn. Ct. App. 2004), appeal denied, — 
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S.W.3d —, 2004 Tenn. LEXIS 530 (Tenn. June 
1, 2004), appeal denied, Williams v. Parker, — 
S.W.3d —, 2006 Tenn. LEXIS 9 (Tenn. 2006). 


40-3-102. Indictment or presentment. 


All violations of the criminal laws may be prosecuted by indictment or 
presentment of a grand jury, and a presentment may be made upon the 
information of any one (1) of the grand jury. 


History. 

Code 1858, § 4990 (deriv. Acts 1841-1842, ch. 
141, § 4); Shan., § 6949; Code 1932, § 11490; 
T.C.A. (orig. ed.), § 40-302. 


Law Reviews. 

The Tennessee Court System — Criminal 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 319. 


NOTES TO DECISIONS 


Analysis 


. Purpose. 

. Source of Jury’s Information. 
Endorsement. 

Form of Making Presentments. 


. Purpose. 

This section was intended to make offenses 
which were indictable also presentable and vice 
versa, and to make the knowledge and informa- 
tion of one grand juror sufficient for a present- 
ment, but it was not intended to create new 
misdemeanors. State v. Maze, 25 Tenn. 17, 1845 
Tenn. LEXIS 1 (1845). 


2. Source of Jury’s Information. 

Presentment need not show that it was found 
upon information or knowledge of the grand 
jury, or any one of them. State v. Lewis, 87 
Tenn. 119, 9 S.W. 427, 1888 Tenn. LEXIS 42 
(1888). 

Presentment did not show that it was found 
upon the testimony of witnesses, because of the 
endorsed designation of witnesses to be sum- 
moned by the state. State v. Lewis, 87 Tenn. 
119, 9 S.W. 427, 1888 Tenn. LEXIS 42 (1888); 
Sadler v. State, 124 Tenn. 50, 186 S.W. 430, 
1910 Tenn. LEXIS 40 (1911). 

The question as to the basis on which the 
grand jury has made the presentment can be 
raised only by plea in abatement, not by motion 
to quash. State v. Lewis, 87 Tenn. 119, 9 S.W. 
427, 1888 Tenn. LEXIS 42 (1888); Bowman v. 
State, 160 Tenn. 305, 23 S.W.2d 658, 1929 Tenn. 
LEXIS 106 (1930). 

A presentment may be returned, either upon 
the personal information or knowledge of the 
grand jurors, or one of them, or upon the 
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testimony of witnesses heard by them. Sadler v. 
State, 124 Tenn. 50, 1386 S.W. 430, 1910 Tenn. 
LEXIS 40 (1911). 


3. Endorsement. 

Although an indictment must be endorsed “a 
true bill” since it is signed only by the foreman 
of the grand jury, a presentment, which is 
signed by all of the grand jurors, need not be 
endorsed “a true bill,” the section being signifi- 
cantly silent as to such endorsements being 
required. Martin v. State, 127 Tenn. 324, 155 
S.W. 129, 1912 Tenn. LEXIS 30 (1918). 

The requirements for the authentication of 
indictments by endorsement and minute entry 
are not, by statute, made applicable to present- 
ments, which are required to be authenticated 
by the signatures of all the grand jurors, and 
hence need not be evidenced by such endorse- 
ment and minute entry required as to indict- 
ments. Martin v. State, 127 Tenn. 324, 155 S.W. 
129, 1912 Tenn. LEXIS 30 (1913). 

There is no requirement that a presentment 
be signed by all of the grand jurors. Stoots v. 
State, 205 Tenn. 59, 325 S.W.2d 532, 1959 Tenn. 
LEXIS 341 (1959). 

Presentment was not invalid because a mem- 
ber of the grand jury who was selected as 
secretary endorsed the names of other grand 
jury members with their authorization and in 
their presence. Stoots v. State, 205 Tenn. 59, 
325 S.W.2d 532, 1959 Tenn. LEXIS 341 (1959). 


4. Form of Making Presentments. 

There are no specifications or requirements 
in the constitution or code as to the form, 
manner or method in which a presentment 
must be made. Stoots v. State, 205 Tenn. 59, 
325 S.W.2d 532, 1959 Tenn. LEXIS 341 (1959). 


(a) All violations of the criminal laws may, with the consent of the accused 
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and the accused’s attorney and of the court, be prosecuted upon the filing of an 
information. 
(b) “Information” means a written statement by a district attorney general 
charging a person with the commission of a criminal offense. 
(c)(1) It is the mandatory duty of the court, before consenting to a prosecu- 
tion by information, to advise the accused in the presence of the accused’s 
attorney of the accused’s constitutional right to be tried only upon present- 
ment or indictment of the grand jury of the accused’s peers. 

(2) Upon the accused’s agreeing in writing in the presence of the accused’s 
attorney to waive such right, the court may proceed in all respects as in cases 
prosecuted by indictment or presentment. 

(3) The written waiver required in subdivision (c)(2) shall be attached to 
and become a part of the information. 


History. Law Reviews. 

Acts 1975, ch. 258, §§ 2, 3; T.C.A., 8§ 40-306, The Tennessee Court System — Criminal 
40-307. Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Textbooks. Rev. 10, 


Tennessee Criminal Practice and Procedure 
(Raybin), §§ 9.2, 22.50, 24.11, 22.52. 


40-3-104. Actions in name of state. 


All criminal actions are prosecuted in the name of the state of Tennessee 
against the party charged with the offense. 


History. Attorney General Opinions. 

Code 1858, § 4991; Shan., § 6950; Code Standing of bonding company to commence 
1932, § 11491; T.C.A. (orig. ed.), § 40-303. failure to appear action. OAG 12-83, 2012 Tenn. 
T AG LEXIS 82 (8/23/12). 

extbooks. 


Tennessee Criminal Practice and Procedure 
(Raybin), § 12.4. 


40-3-105. Prosecution for same offense in both state and municipal 
court prohibited. 


(a) Whenever the commission of any act or the omission to act under certain 
circumstances constitutes both a violation of state law and a violation of 
municipal law, notwithstanding the fact that different penalties are provided, 
no person shall be prosecuted in both a state court and a municipal court for 
the same offense. 

(b) Adismissal on the merits, acquittal or conviction of the offense in one (1) 
court, pleaded and shown, shall be a bar to prosecution for the offense in the 
other court. 


History. Textbooks. 
Acts 1971, ch. 183, § 1; 1972, ch. 659, § 1; Tennessee Criminal Practice and Procedure 
T.C.A., § 40-305. (Raybin), § 16.109. 
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PART 2 
FRAUD AND ECONOMIC CRIMES PROSECUTION ACT 


40-3-201. Short title. 


This part shall be known and may be cited as the “Fraud and Economic 
Crimes Prosecution Act.” 


History. Attorney General Opinions. 

Acts 1984, ch. 998, § 1. A district attorney general is not authorized 
to contract with a private company to run a 
pretrial restitution/diversion program for 
worthless checks, OAG 07-031 (3/22/07). 


Cross-References. 

Worthless checks provisions, not repealing or 
amending Fraud and Economic Crimes Pros- 
ecution Act, § 39-14-121. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 28.97. 


40-3-202. Legislative intent. 


The intent of this part is to provide district attorneys general of this state the 
resources necessary to deal effectively with fraud, economic, and other crimes, 
and to provide a means for obtaining restitution in bad check cases prior to the 
institution of formal criminal charges. Subject to the limitations of § 40-3- 
209(b), the use of any moneys collected under this part shall be directly related 
to fulfilling the prosecutorial duties of the district attorney general of the 
district and shall include, but not be limited to, the following: 

(1) The enhancement of those resources as may already be available in 
each district for the prosecution of bad check cases, fraud and other economic 
crimes and to increase assistance to the victims ot those crimes by aiding in 
the collection of restitution; 

(2) The hiring of expert witnesses including, but not limited to, computer 
specialists, as the need arises; 

(3) The expenses of specialized training for staff members to enhance 
their knowledge of methods of combating fraud and economic crimes and 
general criminal law enforcement when funds for training are not available; 
provided, that payment for training shall be limited to in-state programs 
unless the district attorney general determines that training is essential and 
not reasonably available within this state; 

(4) Matching federal grants directly related to prosecutorial duties of the 
district attorney general; 

(5) Salaries and salary supplements, which may only be paid through the 
district attorneys general conference for support staff (subject to the limita- 
tion of § 40-3-209(b) on the use of any funds to supplement the salary of any 
assistant district attorneys); provided, however, that not later than January 
1, 2004, the district attorneys general conference shall perform, or cause to 
be performed, a classification/compensation study of support staff reason- 
ably required for the effective operation of district attorneys general offices; 

(6) The purchase of equipment and supplies necessary to carry out the 
purposes of this part; and 
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(7) The expenses of travel in the performance of official duties of the office 
that are directly related to prosecution of fraud and economic crimes and 
general criminal law enforcement when funds for travel are not available, 
subject to the limitations of the state of Tennessee comprehensive travel 
regulations. No moneys collected under this part shall be used to pay travel 
expenses in excess of the rates authorized under state travel regulations. 


History. 
Acts 1984, ch. 998, § 2; 2003, ch. 291, § 1. 


40-3-203. Bad check restitution program — Application — Fees and 
charges — Failure to pay bad check. 


(a) Before commencing a criminal prosecution in a bad check case, any 
victim, including any municipal, county or state officer that has received a bad 
check, may apply to the clerk who serves the court of general criminal 
jurisdiction in the county where the alleged offense occurred for participation 
in the bad check restitution program. Upon completion of an application form 
and the payment of a ten-dollar fee by the victim, the clerk shall forward the 
form to the district attorney general, who shall then send a letter to the last 
known address of the alleged violator stating that unless the amount of the 
check plus the application fee and a handling charge of ten dollars ($10.00) is 
paid to the holder of the check within fifteen (15) days, a criminal prosecution 
may be commenced. 

(b) The application form shall contain the name and address of the victim, 
the name and the address of the alleged violator, and shall have attached 
thereto a photocopy of the bad check. Except in those cases enumerated in 
§ 39-14-121(e), the application shall also contain a sworn statement that the 
alleged violator has failed to pay the check within ten (10) days of receiving 
notice of the drawee’s refusal to pay. 

(c) The application fee shall be forwarded by the clerk to the county trustee 
as provided in § 40-3-207, with the clerk retaining five dollars ($5.00) as a fee 
for handling. 

(d) In the event the alleged violator does not pay the check and is ultimately 
convicted of a criminal charge with respect to the check, any order directing the 
defendant to pay to the holder the amount due on the check shall also direct 
the defendant to reimburse the application fee paid under this section as well 
as to pay to the holder a handling fee of ten dollars ($10.00). 


History. 
Acts 1984, ch. 998, § 3; 1985, ch. 175, §§ 1, 2; 
1992, ch. 962, § 4. 


40-3-204. Fees in criminal prosecutions. 


(a) In criminal prosecutions, judges shall order that fees, in accordance with 
the schedule listed in subdivisions (b)(1)-(3), be paid by the person or 
corporations against whom the costs are taxed, and the clerk of the court shall 
collect those fees when the costs are paid. The state of Tennessee, and any 
county or political subdivision, shall be exempt from such costs. 

(b)(1) Worthless Check Prosecutions. The amount of the fee shall be 
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determined as follows: 

(A) If the face amount of the check or sight order is under ten dollars 
($10.00), the fee shall be five dollars ($5.00); 

(B) If the face amount of the check or sight order is ten dollars ($10.00) 
or more but less than one hundred dollars ($100), the fee shall be ten 
dollars ($10.00); 

(C) Ifthe face amount of the check or sight order is one hundred dollars 
($100) or more but less than three hundred dollars ($300), the fee shall be 
thirty dollars ($30.00); 

(D) If the face amount of the check or sight order is three hundred 
dollars ($300) or more but less than five hundred dollars ($500), the fee 
shall be fifty dollars ($50.00); and 

(E) If the face amount of the check or sight order is five hundred dollars 
($500) or more, the fee shall be seventy-five dollars ($75.00). 

(2) Forgery Prosecutions. The face amount of the check or money 
order shall be the determining factor in arriving at the proper fee, and the 
same schedule that is established for worthless check prosecutions shall be 
applicable to forgery cases. 

(3) Other Prosecutions. In all offenses specified in title 39, chapter 14, 
parts 1 and 6, the fee shall be seventy-five dollars ($75.00), regardless of the 
amount alleged to have been stolen or taken. 


History. Forgery, § 39-14-114. 
Acts 1984, ch. 998, § 4; 1994, ch. 902, § 1. Theft, title 39, ch. 14, part 1. 


Be aR ahetenths: Worthless checks, § 39-14-121. 


Computer offenses, title 39, ch. 14, part 6. 


40-3-205. Payment of fees. 


The fees set out in § 40-3-204 shall be paid under the following 
circumstances: 
(1) In all cases where costs are paid by the defendant as a condition for 
dismissal of charges pursuant to a plea negotiation; 
(2) In all cases where the defendant agrees to pay the costs in exchange 
for a dismissal of charges; and 
(3) In all cases where the defendant is convicted before a judge or jury. 


History. 
Acts 1984, ch. 998, § 5. 


40-3-206. Collection of fees — Clerk’s fee. 


Any fees collected pursuant to this part shall be collected by the clerk of the 
court in the same manner in which other costs are collected. The clerk shall be 
entitled to a reasonable handling fee not to exceed five percent (5%) of the 
amount collected; provided, that in counties having a population of more than 
seven hundred thousand (700,000), according to the 1990 federal census or any 
subsequent federal census, the fee shall not exceed ten percent (10%) of the 
amount collected. 


40-3-207 CRIMINAL PROCEDURE 32 


History. Tennessee counties, see Volume 13 and its 
Acts 1984, ch. 998, § 6; 1995, ch. 456, § 9. supplement. 


Compiler’s Notes. 
For tables of U.S. decennial populations of 


40-3-207. Deposit of fees — Records — Reports — Audits. 


(a) The clerk in each county shall deposit all fees collected in accordance 
with this part in an account with the county trustee in the county of the district 
attorney general’s residence, and expenditures from this fund shall be made by 
the district attorney general only for the purposes provided in § 40-3-202. 

(b) The district attorney general shall keep strict records as to the use of the 
funds, and shall annually submit to the comptroller of the treasury, for audit 
and comment, a detailed report of expenditures. 

(c) In addition, the account maintained in the trustee’s office shall be subject 
to audit by the comptroller of the treasury as a part of the comptroller of the 
treasury’s regular post audit of county governmental agencies. 


History. 
Acts 1984, ch. 998, § 7; 2003, ch. 291, § 2. 


40-3-208. Immunity of officials and employees. 


The district attorney general and assistant district attorneys general, 
district attorney general’s investigators, district attorney general’s secretaries 
and any other employee of the district attorney general shall not be civilly or 
criminally liable for acts performed pursuant to this part or in furtherance of 
the purposes of this part except as those acts relate to expenditure of and 
accounting for moneys collected under this part. 


History. Tennessee Governmental Tort Liability Act, 
Acts 1984, ch. 998, § 9; 2003, ch. 291, § 3. § 29-20-101 et seq. 


Cross-References. 
Sovereign immunity, § 20-13-102. 


40-3-209. Prosecuting attorney’s office — Compensation not decreased 
— Authorized and unauthorized use of funds. 


(a) Nothing in this part shall be construed to decrease the total salaries, 
expense funds and allowances that the prosecuting attorney’s office is receiv- 
ing on July 1, 1984. 

(b) The district attorney general shall not use any of the funds collected 
pursuant to this part to supplement the district attorney general’s salary, or to 
supplement the salary of any assistant district attorney general or other 
employee of a district attorney general, except as provided in § 40-3-202(5); 
provided, that should the state of Tennessee not have funds available to pay 
the salary and benefits of any district attorney general, assistant district 
attorney general or other employee of a district attorney general’s office 
authorized by law to receive pay and benefits from the state of Tennessee, then 
in that event each district attorney general shall have the authority to transfer 
an amount from funds collected pursuant to this part sufficient to meet the 
district attorney general’s office payroll to the state general fund, earmarked 
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for payment of the salaries and benefits of the employees of the transferring 
district attorney general, so long as such funds exist. In no case shall any 
salaries and benefits so paid be greater than those otherwise authorized by 
state law. Funds collected pursuant to this part shall be expended only in 
furtherance of the purposes of this part. 


History. 
Acts 1984, ch. 998, §§ 8, 10; 1992, ch. 785, 
§ 1; 2003, ch. 291, § 4. 


40-3-210. Existing laws not repealed — Fees additional. 


This part does not repeal any existing statute and the fees described in this 
part shall be in addition to those already provided by law. 


History. 
Acts 1984, ch. 998, § 11. 


CHAPTER 4 
PROCEEDINGS BEFORE GENERAL SESSIONS COURTS 


Section 

40-4-101. Preliminary proceedings. 

40-4-102. Investigation by grand jury. 

40-4-103. Plea of guilty. 

40-4-104. [Reserved.] 

40-4-105. Notice of trial to victim of personal violence. 
40-4-106. Payment of fine and costs. 

40-4-107. Security for fine and costs. 

40-4-108. Execution for fine and costs. 

40-4-109. [Reserved.] 

40-4-110. Appeal of proceedings. 

40-4-111. Bail pending appeal. 

40-4-112. Appeal from sentence imposed. 

40-4-113 — 40-4-115. [Reserved.] 

40-4-116. Liability for neglect of duty. 

40-4-117. Bail — Forfeiture. 

40-4-118 — 40-4-120. [Reserved.] 

40-4-121. Jurisdiction of general sessions courts in certain counties. 
40-4-122. Municipal courts divested of jurisdiction. 
40-4-123. Distribution of fines, forfeitures and penalties. 
40-4-124. Effect on private acts and city charters. 


40-4-101. Preliminary proceedings. 


Judges of the courts of general sessions are authorized and empowered to: 

(1) Make the preliminary examination and bind over the reputed father in 
bastardy cases; 

(2) Summon a jury of inquest in cases of death by accident, as provided in 
§ 38-5-103; 

(3) Issue a warrant for a prisoner escaped from jail; 

(4) Examine persons arrested for a crime; 

(5) Bind a defendant over to court if probable cause be found; and 

(6) Take bail in bailable offenses brought before the judges. 


40-4-102 


History. 

Code 1858, § 4970 (deriv. Acts 1715, ch. 16, 
Sq 174 ch. 14, 8 LO: tied, ch. Oo, 8 9, kone, 
ch. 100, § 1; 1825, ch. 36, § 4; 1831, ch. 4, § 1); 
Shan., § 6931; Code 1932, § 11470; T.C.A. 
(orig. ed.), § 40-401; Acts 1993, ch. 241, § 58. 


Cross-References. 
Arrest for intoxication, §§ 33-10-202 and 33- 
10-203. 
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Initial appearance and preliminary examina- 
tion, Tenn. R. Crim. P. 5, 5.1. 

Jurisdiction of general sessions courts, 
§§ 16-15-401, 16-15-501, 40-1-109. 


Law Reviews. 

The Right to a Preliminary Hearing and 
Effective Assistance of Counsel at a Prelimi- 
nary Hearing in Tennessee, 43 Tenn. L. Rev. 
635 (1976). 


40-4-102. Investigation by grand jury. 


(a) The grand jury shall make an investigation as to the offense charged in 
a warrant to have been committed, to the end that it may return an indictment 
or presentment, as prescribed and required by law for the charged offense. 

(b) If an indictment or presentment is found against the defendant, the 
defendant shall then be proceeded with as now required by law in those cases. 

(c) If no indictment or presentment is found, the defendant shall be 


discharged. 


(d) The grand jury shall, immediately upon the receipt of the papers in the 
case, proceed to an investigation, and those cases shall have preference in the 
order presented over all other cases to be investigated by the grand jury. 


History. 
Acts 1899, ch. 16, § 2; Shan., § 7034a2; Code 
1932, § 11576; T.C.A. (orig. ed.), § 40-403. 


40-4-103. Plea of guilty. 


Cross-References. 
Grand jury, Tenn. R. Crim. P. 6. 


If the defendant pleads guilty to the charges in the warrant, the proceedings 
in the case shall then be the same in all respects as now prescribed by law. 


History. 
Acts 1899, ch. 16, § 3; Shan., § 7034a3; Code 
1932, § 11577; T.C.A. (orig. ed.), § 40-405. 


NOTES TO DECISIONS 


1. In General. 

Before accepting a plea of guilty, the court 
must address the defendant personally in open 
court and inform him of, and determine that he 
understands, among other things, the follow- 
ing: (1) The nature of the charge and the 
penalty; (2) That a different or additional pun- 
ishment may result by reason of prior convic- 
tions or other factors; (3) That he has a right to 
be represented by an attorney and that an 
attorney will be appointed if necessary; and (4) 
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That he has the right to plead not guilty. The 
court must furthermore determine that the 
plea is voluntary and that there is a factual 
basis for the plea; a verbatim record of the 
proceedings must be made. State v. Mackey, 
553 S.W.2d 337, 1977 Tenn. LEXIS 579 (Tenn. 
1977), superseded by statute as stated in, State 
v. Chastain, 871 S.W.2d 661, 1994 Tenn. LEXIS 
26 (Tenn. 1994), superseded by statute as 
stated in, State v. Wilson, 31 S.W.3d 189, 2000 
Tenn. LEXIS 519 (Tenn. 2000). 


40-4-105. Notice of trial to victim of personal violence. 


If the charge is of violence to the person of another, the person on whom the 
violence has been committed shall be notified of the time and place of trial, so 
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that such person may attend and be heard as a witness. Should the person 
conceal such person’s location so as to avoid the service of notice, or fail to 
attend after due notice, the trial may be proceeded with as in other cases. 


History. Cross-References. 
Code 1858, §§ 4995, 4996 (deriv. Acts 1849- Domestic abuse, title 36, ch. 3, part 6. 


1850, ch. 247, § 1; 1851-1852, ch. 15, § 2); Offenses against the person, title 39, ch. 13. 
Shan., §§ 6954, 6955; Code 1932, §§ 11495, 
11496; T.C.A. (orig. ed.), § 40-409. 


NOTES TO DECISIONS 


1. Averment in Plea of Former Convic-_ the time and place of trial, or that he was 

tion. present at the same. Fulkner v. State, 50 Tenn. 

The defendant’s plea of former conviction 33, 1870 Tenn. LEXIS 231 (1870); Mikels v. 

must aver that the party against whose person State, 50 Tenn. 321, 1871 Tenn. LEXIS 104 
the alleged violence was done was notified of (1871). 


40-4-106. Payment of fine and costs. 


On conviction, the offender shall immediately pay the fine and costs, or give 
security to pay them, or be imprisoned until they are paid. The fine and costs, 
if paid before execution, shall be paid to the clerk; if paid after execution, to the 
officer having the execution. 


History. Law Reviews. 
Code 1858, §§ 4997, 5002 (deriv. Acts 1847- The Tennessee Court System — General Ses- 


1848, ch. 55, §§ 2, 7); Shan., §§ 6956, 6961; sions Court (Frederic S. Le Clercq), 8 Mem. St. 
Code 1932, §§ 11497, 11501; T.C.A. (orig. ed.), ULL. Rev. 375. 
§ 40-410. 


Cross-References. 
Costs of malicious or frivolous prosecutions, 
§ 40-25-126. 


NOTES TO DECISIONS 


1. Judge’s Failure to Collect as Default. defaulter in such a sense as to render him 

A judge, who ignorantly or carelessly fails to ineligible to office. Zirkle v. Stegall, 163 Tenn. 
collect money required to be paid by an offender 323, 43 S.W.2d 192, 1931 Tenn. LEXIS 120 
under this section, does not thereby become a_ (1931). 


40-4-107. Security for fine and costs. 


One (1) or more persons may become security for the fine and costs by oral 
undertaking before the judge of the court of general sessions, or by written 
direction to the judge, and an entry of judgment based thereon. 


History. Code 1932, §§ 11498, 11502; impl. am. Acts 
Code 1858, §§ 4998, 5003 (deriv. Acts 1847- 1979, ch. 68, § 3; T.C.A. (orig. ed.), § 40-411; 
1848, ch. 55, §§ 3, 6); Shan., §§ 6957, 6962; Acts 1998, ch. 241, § 59. 


40-4-108. Execution for fine and costs. 


If the offender gives security for fines and costs, the judge shall immediately 
issue execution against the offender and the offender’s surety for the fine and 
costs, returnable as other executions. 
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. 


History. Cross-References. 
Code 1858, § 4999 (deriv. Acts 1847-1848, ch. Collection of fees through circuit or criminal 
55, § 4); Shan., § 6958; Code 1932, § 11499; court, § 40-25-126 et seq. 
impl. am. Acts 1979, ch. 68, § 3; T.C.A. (orig. 
ed.), § 40-412. 


40-4-109. [Reserved.] 


40-4-110. Appeal of proceedings. 


The proceedings under this chapter may be superseded and removed, by 
certiorari, to the circuit court of the county, upon good cause shown by petition 
of any person aggrieved, verified by affidavit, upon the order of any district or 
criminal judge to whom the petition is presented. 


History. 55, § 22); Shan., § 6971; Code 1982, § 11510; 
Code 1858, § 5012 (deriv. Acts 1847-1848, ch. __ T.C.A. (orig. ed.), § 40-414. 


40-4-111. Bail pending appeal. 


The defendant obtaining writs of certiorari and supersedeas may be dis- 
charged from custody upon giving bond and security for the defendant’s 
appearance before the district or criminal court as in other misdemeanor cases. 


History. Textbooks. 

Code 1858, § 5013 (deriv. Acts 1847-1848, ch. Tennessee Jurisprudence, 4 Tenn. Juris., Bail 
55, § 23); Shan., § 6972; Code 1932, § 11511; and Recognizance, §§ 4, 5. 
T.C.A. (orig. ed.), § 40-415. 


40-4-112. Appeal from sentence imposed. 


Notwithstanding any other provision of the law to the contrary, any person 
convicted of a criminal offense in a court of general sessions has the right to 
appeal the sentence imposed, without regard to whether the person was 
convicted upon a plea of guilty or upon a plea of not guilty. 


History. Textbooks. 
Acts 1979, ch. 322, § 1; T.C.A., § 40-417. Tennessee Criminal Practice and Procedure 


Rilo heater ae (Raybin), §§ 7.6, 7.9, 7.13, 16.109. 


This section is referred to in the Advisory 
Commission Comments under Rule 5 of the 
Tennessee Rules of Criminal Procedure. 


40-4-113 — 40-4-115 [Reserved.] 


40-4-116. Liability for neglect of duty. 


Any failure to comply with the requirements of this chapter by the officers 
named is a misdemeanor in office, and those officers are liable to judgments on 
their bonds, by motion, as in other cases of official bonds. 


History. 159, § 2); Shan., § 6969; Code 1932, § 11509; 
Code 1858, § 5010 (deriv. Acts 1851-1852, ch. _‘T.C.A. (orig. ed.), § 40-422. 
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Compiler’s Notes. 
The misdemeanor offense provided in this 
section may be affected by the Criminal Sen- 


tencing Reform Act of 1989. See §§ 39-11-114, 
40-35-110, 40-35-111. 


40-4-117. Bail — Forfeiture. 


(a) In all misdemeanor cases where bond is made for appearance before the 
court of general sessions, the judge is authorized and empowered to prescribe 
the amount of bail, either cash or otherwise, within the same discretionary 
powers as are granted to judges of the circuit and criminal courts by 
§ 40-11-204. 

(b) Upon default in appearance of the defendant, the judge before whom the 
default occurs is authorized to grant relief, lessen or remit liability upon the 
recognizance in such cases as provided for other courts in §§ 40-11-203 and 
40-11-204; and, in the case of cash bonds, the judge may hear proof and order 
a fine and costs paid out of the cash bond. 

(c) The unused surplus of cash bonds and other funds in excess of costs paid 
for exoneration of sureties shall be disbursed by the clerk as provided by law 
for forfeitures. 


History. was deemed obsolete by the Code Commission 
Acts 1959, ch. 109, § 10; T.C.A., § 40-424; in 2006. 
Acts 1998, ch. 382, § 2. 
Textbooks. 


Code Commission Notes. Former subsec- 
tion (d), concerning a judge’s authorization to 
follow the procedure in misdemeanor cases, 


Tennessee Criminal Practice and Procedure 
(Raybin), § 4.45. 


40-4-118 — 40-4-120. [Reserved. | 


40-4-121. Jurisdiction of general sessions courts in certain counties. 


(a) In all counties of this state having a population of not less than three 
hundred seventy thousand (370,000) nor more than four hundred thousand 
(400,000), according to the federal census of 2000 or any subsequent federal 
census, legal process in all cases wherein a violation of the laws of the state of 
Tennessee is charged shall be returnable to the general sessions courts of the 
various counties coming within §§ 40-4-121 — 40-4-124. 

(b) The judges of those courts shall have sole and exclusive jurisdiction, 
pursuant to the Small Offense Law [repealed], to hear and make final 
determination of all cases. 

(c) Appeals to the rulings of the general sessions courts may be filed as is 
presently provided by law. 

(d) Any preliminary hearing in the general sessions courts shall be con- 
ducted in accordance with existing state law. 


History. 

Acts 1970, ch. 464, § 1; 1972, ch. 611, § 1; 
1980, ch. 581, § 1; T.C.A., § 40-427; Acts 2002, 
enol5, § 1. 


Compiler’s Notes. 
The Small Offense Law (Acts 19438, ch. 40, 
§ 1; mod. C. Supp. 1950, § 11494.1 (Williams, 


§ 11575); T.C.A. (orig. ed.), § 40-408), referred 
to in this section, was repealed by Acts 1979, ch. 
339, § 1. For new law, see Tenn. R. Crim. P. 5. 

For tables of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


40-4-122 
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NOTES TO DECISIONS 4 


Analysis 


. Constitutionality. 

. Construction. 

. Legislative Intent. 

State Criminal Jurisdiction. 


. Constitutionality. 

T.C.A. § 40-4-121 is not in contravention of 
the home rule amendment in Tenn. Const., art. 
XI, § 9. Knoxville ex rel. Roach v. Dossett, 672 
S.W.2d 193, 1984 Tenn. LEXIS 804 (Tenn. 
1984). 


2. Construction. 

The provisions of T.C.A. §§ 40-4-121 — 40-4- 
124 are not private or local in nature, but 
constitute a general act. Knoxville ex rel. Roach 


v. Dossett, 672 S.W.2d 193, 1984 Tenn. LEXIS 
804 (Tenn. 1984). 


3. Legislative Intent. 

T.C.A. §§ 16-17-101 — 16-17-1005 are not 
intended to repeal T.C.A. §§ 40-4-121 — 40-4- 
124. Knoxville ex rel. Roach v. Dossett, 672 
S.W.2d 193, 1984 Tenn. LEXIS 804 (Tenn. 
1984). 


4, State Criminal Jurisdiction. 

T.C.A. §§ 16-17-101 and 16-17-103 (now re- 
pealed) do not confer state criminal jurisdiction 
upon corporation courts in those municipalities 
within counties whose jurisdiction was re- 
moved by T.C.A. §§ 40-4-121 — 40-4-124. 
Knoxville ex rel. Roach v. Dossett, 672 S.W.2d 
193, 1984 Tenn. LEXIS 804 (Tenn. 1984). 


40-4-122. Municipal courts divested of jurisdiction. 


(a) It is expressly provided that the municipal courts which are located in 
counties of this state coming within §§ 40-4-121 — 40-4-124 shall not have any 
jurisdiction of cases wherein a violation of the laws of the state of Tennessee is 
charged and alleged, it being the legislative intent of §§ 40-4-121 — 40-4-124 
to vest jurisdiction of those cases in the various general sessions courts of the 
counties coming within §§ 40-4-121 — 40-4-124. The offenses enumerated in 
subsection (b) are declared to be state offenses, and any person charged for 
violation of those offenses shall be tried only in state courts, as provided in 
§ 40-4-121, in which jurisdiction shall be exclusive. Any ordinance presently 
enacted to regulate any of the enumerated offenses, or to be later enacted, is 
declared to be void, repealed and of no effect. 

(b) The enumerated offenses are as follows: 

(1) Driving while intoxicated or drugged, as forbidden by § 55-10-401; 
(2) Failing to stop after a traffic accident, as forbidden by title 55, chapter 

10, part 1; 

(3) Driving while license suspended or revoked, as forbidden by § 55-50- 

504; and 

(4) Drag racing, as defined and forbidden by § 55-10-501. 


History. 
Acts 1970, ch. 464, § 2; T.C.A., § 40-428. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 18.81. 


NOTES TO DECISIONS 
Analysis 5. Preliminary Hearing. 
. Constitutionality. 1. Constitutionality. 


. Construction. 
. Legislative Intent. 
. State Criminal Jurisdiction. 


T.C.A. § 40-4-122 is not in contravention of 
the home rule amendment in Tenn. Const., art. 
XI, § 9. Knoxville ex rel. Roach v. Dossett, 672 
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S.W.2d 198, 1984 Tenn. LEXIS 804 (Tenn. 
1984). 


2. Construction. 

The provisions of T.C.A. §§ 40-4-121 — 40-4- 
124 are not private or local in nature, but 
constitute a general act. Knoxville ex rel. Roach 
v. Dossett, 672 S.W.2d 193, 1984 Tenn. LEXIS 
804 (Tenn. 1984). 


3. Legislative Intent. 

T.C.A. § 16-17-101 et seq. are not intended to 
repeal T.C.A. § 40-4-121 et seq. Knoxville ex 
rel. Roach v. Dossett, 672 S.W.2d 1938, 1984 
Tenn. LEXIS 804 (Tenn. 1984). 


4. State Criminal Jurisdiction. 

T.C.A. §§ 16-17-101 and 16-17-103 (now re- 
pealed) do not confer state criminal jurisdiction 
upon corporation courts in those municipalities 
within counties whose jurisdiction was re- 
moved by T.C.A. §8§ 40-4-121 — 40-4-124. 
Knoxville ex rel. Roach v. Dossett, 672 S.W.2d 
193, 1984 Tenn. LEXIS 804 (Tenn. 1984). 

Municipal courts of the City of Knoxville do 
not have jurisdiction over state criminal of- 


40-4-123 


fenses committed within the municipal bound- 
aries. Knoxville ex rel. Roach v. Dossett, 672 
S.W.2d 1938, 1984 Tenn. LEXIS 804 (Tenn. 
1984). 

If the general assembly could validly confer 
state criminal jurisdiction upon the municipal 
courts of Knoxville as it did years ago in the 
early charter provisions, it could also remove 
that jurisdiction without violating the Home 
Rule Amendment or any other provisions of the 
state constitution; it has plenary power in con- 
ferring jurisdiction of criminal offenses against 
the state, and may add this to corporation 
courts or withdraw it, in its discretion, under 
Tenn. Const., art. VI, § 1. Knoxville ex rel. 
Roach v. Dossett, 672 S.W.2d 193, 1984 Tenn. 
LEXIS 804 (Tenn. 1984). 


5. Preliminary Hearing. 

Fact that preliminary hearing was before 
municipal court which bound defendant over to 
grand jury did not affect validity of indictment 
properly found by grand jury. Farr v. State, 506 
S.W.2d 811, 1974 Tenn. Crim. App. LEXIS 297 
(Tenn. Crim. App. 1974). 


40-4-123. Distribution of fines, forfeitures and penalties. 


In all counties coming within the provisions of §§ 40-4-121 — 40-4-124, the 
clerk of the general sessions court, on or before the tenth day of each month, 
shall pay over to the proper official of any municipality located within the 
county, fifty percent (50%) of all fines, forfeitures or penalties arising out of 
those cases disposed of in the general sessions courts during the preceding 
month where the arrests and prosecution of those cases were made by police 
officers of any municipality located within any county affected by the provi- 
sions of §§ 40-4-121 — 40-4-124. The remainder and all other fines shall be 
paid and accounted for as provided by law. 


History. 
Acts 1970, ch. 464, § 4; T.C.A., § 40-429. 
NOTES TO DECISIONS 
Analysis v. Dossett, 672 S.W.2d 193, 1984 Tenn. LEXIS 
rae ‘ 804 (Tenn. 1984). 
. Constitutionality. 


. Construction. 
. Legislative Intent. 
State Criminal Jurisdiction. 


3. Legislative Intent. 

T.C.A. § 16-17-101 et seq. are not intended to 
repeal T.C.A. § 40-4-121 et seq. Knoxville ex 
rel. Roach v. Dossett, 672 S.W.2d 193, 1984 
Tenn. LEXIS 804 (Tenn. 1984). 


. Constitutionality. 
T.C.A. § 40-4-123 is not in contravention of 
the home rule amendment in Tenn. Const., art. 


XI, § 9. Knoxville ex rel. Roach v. Dossett, 672 te Cemnal Jariedichon: 


T.C.A. §§ 16-17-101 and 16-17-103 (now re- 


S.W.2d 193, 1984 Tenn. LEXIS 804 (Tenn. 
1984). 


2. Construction. 

The provisions of T.C.A. §§ 40-4-121 — 40-4- 
124 are not private or local in nature, but 
constitute a general act. Knoxville ex rel. Roach 


pealed) do not confer state criminal jurisdiction 
upon corporation courts in those municipalities 
within counties whose jurisdiction was re- 
moved by T.C.A. §§ 40-4-121 — 40-4-124. 
Knoxville ex rel. Roach v. Dossett, 672 S.W.2d 
193, 1984 Tenn. LEXIS 804 (Tenn. 1984). 
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40-4-124. Effect on private acts and city charters. 


Sections 40-4-121 — 40-4-124 shall govern the structure and operation of the 
general sessions courts in counties falling within the provisions of those 
sections, notwithstanding any private act or city charter to the contrary, and 
the operation of any private act or city charter in conflict with these sections is 


repealed and suspended. 


History. 
Acts 1970, ch. 464, § 6; T.C.A., § 40-430. 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

. Construction. 

Legislative Intent. 

State Criminal Jurisdiction. 


pe PONE 


. Constitutionality. 

T.C.A. § 40-4-124 is not in contravention of 
the home rule amendment in Tenn. Const., art. 
XI, § 9. Knoxville ex rel. Roach v. Dossett, 672 
S.W.2d 193, 1984 Tenn. LEXIS 804 (Tenn. 
1984). 


2. Construction. 

The provisions of T.C.A. §§ 40-4-121 — 40-4- 
124 are not private or local in nature, but 
constitute a general act. Knoxville ex rel. Roach 


v. Dossett, 672 S.W.2d 193, 1984 Tenn. LEXIS 
804 (Tenn. 1984). 


3. Legislative Intent. 

T.C.A.§ 16-17-101 et seq. are not intended to 
repeal T.C.A. § 40-4-121 et seq. Knoxville ex 
rel. Roach v. Dossett, 672 S.W.2d 193, 1984 
Tenn. LEXIS 804 (Tenn. 1984). 


4, State Criminal Jurisdiction. 

T.C.A. §§ 16-17-101 and 16-17-103 (now re- 
pealed) do not confer state criminal jurisdiction 
upon corporation courts in those municipalities 
within counties whose jurisdiction was re- 
moved by T.C.A. §§ 40-4-121 — 40-4-124. 
Knoxville ex rel. Roach v. Dossett, 672 S.W.2d 
193, 1984 Tenn. LEXIS 804 (Tenn. 1984). 


CHAPTER 5 
MAGISTRATES AND JUDICIAL COMMISSIONERS 


Part 1. Examination Before Magistrates 


Section 

40-5-101. 
40-5-102. 
40-5-103. 
40-5-104. 
40-5-105. 
40-5-106. 


“Magistrate” defined. 
Officials who are magistrates. 


Subpoena of witnesses. 
Disposition by magistrate. 


Examination required before commitment. 


Officials prohibited from issuing warrants. 


Part 2. Judicial Commissioners 


40-5-201. 
40-5-202. 
40-5-203. 
40-5-204. 


Creation of position — Duties. 


Compensation and fees. 
Appointment. 


Term of office — Eligibility for appointment. 


PART 1 
EXAMINATION BEFORE MAGISTRATES 


40-5-101. “Magistrate” defined. 


A magistrate is an officer having power to issue a warrant for the arrest of 


a person charged with a public offense. 
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History. 
Code 1858, § 5015; Shan., § 6974; Code 
1932, § 11513; T.C.A. (orig. ed.), § 40-602. 


Cross-References. 

Officials designated as magistrates, § 40-1- 
106. 

Power to issue warrants of arrest, § 40-6- 
202. 


40-5-102 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 1.6. 


Law Reviews. 

The Tennessee Court System — Criminal 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 319. 


NOTES TO DECISIONS 


1. Issuance of Search Warrants. 

Because a retired judge was neither a mag- 
istrate as defined in T.C.A. § 40-5-101, nor did 
the judge have authority as a special general 
sessions judge under T.C.A. § 16-15-209, the 
judge did not have legal authority to issue a 


search warrant; therefore, the warrant was 
void ab initio and the evidence had to be sup- 
pressed. United States v. Scott, 260 F.3d 512, 
2001 FED App. 235P, 2001 U.S. App. LEXIS 
16516 (6th Cir. Tenn. 2001). 


40-5-102. Officials who are magistrates. 


The following are magistrates within the meaning of this part: 
(1) The judges of the supreme court; 
(2) The judges of the circuit and criminal courts; 


(3) Judicial commissioners; 


(4) Judges of the courts of general sessions; 
(5) City judges in cities and towns; and 


(6) Judges of juvenile courts. 


History. 

Code 1858, § 5016; Shan., § 6975; Code 
1932, § 11514; Acts 1978, ch. 933, § 3; impl. 
am. Acts 1979, ch. 68, § 3; T.C.A. (orig. ed.), 
§ 40-603; Acts 1993, ch. 115, § 5; 1993, ch. 241, 
§ 65. 


Cross-References. 
Officials designated as magistrates, § 40-1- 
106. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 1.6, 3.2. 


Attorney General Opinions. 

Judicial commissioners acting as magis- 
trates, OAG 97-093 (6/26/97). 

County judicial commissioners are vested 
with the authority to make a probable cause 
determination on a warrantless arrest, OAG 
01-038 (3/19/01). 


NOTES TO DECISIONS 


Analysis 


1. Judicial Commissioners. 
2. Warrant Issued by Any Criminal Court. 


1. Judicial Commissioners. 

The express designation by this section of a 
judicial commissioner as a magistrate indicates 
legislative intent that such commissioners be 
deemed “magistrates” rather than “courts.” 
State v. Bush, 626 S.W.2d 470, 1981 Tenn. 
Crim. App. LEXIS 394 (Tenn. Crim. App. 1981). 

Even if the judicial commissioner enabling 
statute were unconstitutional, the good faith 
exception to the exclusionary rule applied 
where the officer objectively and reasonably 


believed the judicial commissioner had the au- 
thority to issue a warrant and the officer en- 
gaged in no misconduct; in addition, the deter- 
rent purpose of the exclusionary rule would not 
be advanced by punishing the officer for reason- 
ably relying on the authority of the commis- 
sioner to issue a search warrant. United States 
v. Pennington, 115 F. Supp. 2d 910, 2000 U.S. 
Dist. LEXIS 14862 (W.D. Tenn. 2000). 


2. Warrant Issued by Any Criminal Court. 
A warrant may be issued by any court upon 
which criminal jurisdiction is conferred by law. 
McCaslin v. McCord, 116 Tenn. 690, 94 S.W. 79, 
1906 Tenn. LEXIS 21 (1906). 
Search of defendant’s residence pursuant to a 


40-5-103 


search warrant violated defendant’s Fourth 
Amendment rights because the authorizing 
judge had no authority to issue a warrant for 
the county in which defendant’s residence was 
located, pursuant to state law; remand was 
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necessary to determine the applicability of the 
exclusionary rule. United States v. Master, 614 
F.3d 236, 2010 FED App. 276P, 2010 U.S. App. 
LEXIS 18133 (6th Cir. Aug. 31, 2010). 


40-5-103. Examination required before commitment. 


No person can be committed to prison for any criminal matter until 
examination thereof is first had before some magistrate. 


History. 

Code 1858, § 5017 (deriv. Acts 1715, ch. 16, 
§ 1); Shan., § 6976; Code 19382, § 11515; 
T.C.A. (orig. ed.), § 40-604. 


Cross-References. 
Preliminary examination, title 40, ch. 10. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 19.63. 


Tennessee Jurisprudence, 4 Tenn. Juris., Bail 
and Recognizance, §§ 3, 6; 8 Tenn. Juris., 
Criminal Procedure, § 19. 


Law Reviews. 

The Right to a Preliminary Hearing and 
Effective Assistance of Counsel at a Prelimi- 
nary Hearing in Tennessee, 43 Tenn. L. Rev. 
635 (1976). 


NOTES TO DECISIONS 


Analysis 


. In General. 

. Strict Observance. 

. Construction with Other Acts. 

. Temporary Holding. 

—Questioning. 

—Admissibility of Confession. 
—Magistrate Not Immediately Available. 
. Offense in Magistrate’s Presence. 

. Bond. 


. In General. 

While this is not a “preliminary hearing” in 
the sense contemplated by title 40, ch. 10, it is 
a statutorily mandated preliminary type ex- 
amination before a committing magistrate. 
State v. Mitchell, 593 S.W.2d 280, 1980 Tenn. 
LEXIS 395 (Tenn. 1980), cert. denied, Mitchell 
v. Tennessee, 449 U.S. 845, 1015S. Ct. 128, 66 L. 
Ed. 2d 53, 1980 U.S. LEXIS 2905 (1980). 


2. Strict Observance. 

The courts of Tennessee exact scrupulous 
observance of this prohibition by its law offi- 
cers. State ex rel. Morris v. National Surety Co., 
162 Tenn. 547, 39 S.W.2d 581, 1930 Tenn. 
LEXIS 122 (1931); Polk v. State, 170 Tenn. 270, 
94 $.W.2d 394, 19386 Tenn. LEXIS 12 (1936); 
Anderson v. United States, 318 U.S. 350, 63 S. 
Ct. 599, 87 L. Ed. 829, 1943 U.S. LEXIS 915 
(1943). 


3. Construction with Other Acts. 

Former statute providing that a husband 
pleading not guilty before a juvenile court judge 
on a charge of nonsupport was to be bound over 
under bond for the action of the grand jury was 
constitutional when read in the light of this 


section. Moye v. State, 139 Tenn. 680, 202 S.W. 
919, 1917 Tenn. LEXIS 137 (1917). 


4, Temporary Holding. 

A temporary holding or arrest for examina- 
tion purposes is not a committal to prison 
within the spirit of this section. Wynn v. State, 
181 Tenn. 325, 181 S.W.2d 332, 1944 Tenn. 
LEXIS 395 (1944). 

Failure of officers to take defendant accused 
of larceny immediately before a magistrate, 
delaying approximately one day, where no con- 
fession or mistreatment was involved, was not 
unconstitutional and would not justify reversal 
of conviction since no provision expressly re- 
quires officers to so act. East v. State, 197 Tenn. 
644, 277 S.W.2d 361, 1955 Tenn. LEXIS 330 
(1955). 

A suspect may be temporarily held by police 
officers before he is taken before a magistrate. 
Hardin v. State, 1962 Tenn. 399, 210 Tenn. 116, 
355 S.W.2d 105, 1962 Tenn. LEXIS 399 (1962), 
rehearing denied, 210 Tenn. 116, 356 S.W.2d 
595, 1962 Tenn. LEXIS 416 (1962); Van Zandt v. 
State, 218 Tenn. 187, 402 S.W.2d 130, 1966 
Tenn. LEXIS 637 (1966). 

Holding a prisoner two days prior to taking 
him before a committing magistrate or prior to 
arraignment did not violate this section or 
constitutional due process. State ex rel. Reed v. 
Heer, 218 Tenn. 338, 403 S.W.2d 310, 1966 
Tenn. LEXIS 640 (1966). 

The holding of a person in custody by state 
officers for 48 hours or more without prelimi- 
nary examination by a magistrate did not vio- 
late either this section or constitutional due 
process. Ramsey v. Haun, 296 F. Supp. 307, 
1969 U.S. Dist. LEXIS 10433 (E.D. Tenn. 1969). 
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This statute does not prevent a temporary 
holding without a mittimus. State v. Mitchell, 
593 S.W.2d 280, 1980 Tenn. LEXIS 395 (Tenn. 
1980), cert. denied, Mitchell v. Tennessee, 449 
U.S. 845, 101 S. Ct. 128, 66 L. Ed. 2d 53, 1980 
U.S. LEXIS 2905 (1980). 

T.C.A. § 40-5-103 does not create an expec- 
tation of release for someone who has been 
arrested and therefore cannot create a pro- 
tected liberty interest in being released on bail. 
Fields v. Henry County, 701 F.3d 180, 2012 U.S. 
App. LEXIS 25159, 2012 FED App. 403P (6th 
Cir. 2012). 


5. —Questioning. 

It was a violation of this section for state 
officers to hold defendants for six days of ques- 
tioning, during which defendants saw neither 
friends, relatives, nor counsel, in hostile atmo- 
sphere of a small, company dominated mining 
town. Anderson v. United States, 318 U.S. 350, 
63 S. Ct. 599, 87 L. Ed. 829, 1943 U.S. LEXIS 
915 (1943). 

This section does not prohibit the holding of 
an accused for questioning before taking him 
before a committing magistrate or before ar- 
raignment. State ex rel. Reed v. Heer, 218 Tenn. 
338, 403 S.W.2d 310, 1966 Tenn. LEXIS 640 
(1966); State ex rel. Leighton v. Henderson, 1 
Tenn. Crim. App. 598, 448 S.W.2d 82, 1969 
Tenn. Crim. App. LEXIS 348 (Tenn. Crim. App. 
1969). 


6. —Admissibility of Confession. 

The bare detention for investigation of a 
defendant for 72 hours before taking him into 
the magistrate’s court was not sufficient to 
render his confession inadmissible. Wynn v. 
State, 181 Tenn. 325, 181 S.W.2d 332, 1944 
Tenn. LEXIS 395 (1944). 

Detention of defendant for three days before 
he confessed telephone thefts to telephone com- 
pany employee did not render such confession 
inadmissible where defendant had been ad- 
vised of his right to counsel and there was no 
evidence of mistreatment. Van Zandt v. State, 


40-5-104. Subpoena of witnesses. 


40-5-104 


218 Tenn. 187, 402 S.W.2d 130, 1966 Tenn. 
LEXIS 637 (1966). 

“Unreasonable delay” is one factor to be 
taken into account in evaluating the voluntari- 
ness of a confession; and if the totality of the 
surrounding circumstances indicates that a 
confession was voluntarily given, it shall not be 
excluded from evidence solely because of delay 
in carrying the confessor before a magistrate. 
State v. Readus, 764 S.W.2d 770, 1988 Tenn. 
Crim. App. LEXIS 694 (Tenn. Crim. App. 1988). 


7. —Magistrate Not Immediately Avail- 
able. 

If because of the hour of night when an arrest 
is made, or other cause, a magistrate is not 
available, an officer may lawfully place his 
prisoner in jail until he can be carried before a 
magistrate for examination. State ex rel. Mor- 
ris v. National Surety Co., 162 Tenn. 547, 39 
S.W.2d 581, 1930 Tenn. LEXIS 122 (1931). 


8. Offense in Magistrate’s Presence. 

A magistrate may order the arrest of anyone 
for an offense committed in his presence, but he 
has no power to commit him to prison without 
an examination or hearing. Touhey v. King, 77 
Tenn. 422, 1882 Tenn. LEXIS 78 (1882). 


9. Bond. 

The arresting officer has no power to take a 
bail bond before trial or examination and com- 
mitment and if he takes such bond, it is a 
nullity, and the sureties thereon are not bound. 
State v. McCoy, 60 Tenn. 111, 1873 Tenn. LEXIS 
422 (1873). 

If the hearing be continued for good cause, 
the offender may give bail in a bailable case, 
but if the case is not bailable or if he fails or 
refuses to give bail he may be committed to 
prison. Touhey v. King, 77 Tenn. 422, 1882 
Tenn. LEXIS 78 (1882). 

Neither sheriff nor his purported agent had 
authority to take bail before commitment of 
prisoner and taking of bail under these circum- 
stances was irregular and void. Columbia 
Bonding Co. v. State, 225 Tenn. 719, 476 S.W.2d 
633, 1972 Tenn. LEXIS 306 (1972). 


The magistrate before whom an information is made may issue subpoenas to 
any part of the state for witnesses on behalf of either the defendant or the 


state. 


History. 

Code 1858, § 5380 (deriv. Acts 1822, ch. 40, 
§ 1); Shan., § 7358; Code 1932, § 11963; 
T.C.A. (orig. ed.), § 40-605. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 23.10. 


40-5-105 
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NOTES TO DECISIONS ¥ 


1. Insurance Commissioner Calling Wit- 
nesses. 
The power to summon witnesses under this 


section extends to witnesses in any part of the 
state. Rhinehart v. State, 121 Tenn. 420, 117 
S.W. 508, 1908 Tenn. LEXIS 28 (1908). 


40-5-105. Disposition by magistrate. 


The magistrate is required to reduce the examination of the accused to 
writing, if the accused submits to an examination, and also all the evidence 
adduced on both sides, and is authorized to discharge, bail, or commit the 
accused and to take all necessary recognizances to enforce the appearance of 


the defendant, the prosecutor or witnesses at the proper court. 


History. 

Code 1858, § 5018 (deriv. Acts 1715, ch. 16, 
§ 1); Shan., § 6977; Code 1932, § 11516; 
T.C.A. (orig. ed.), § 40-606. 


Cross-References. 
Admission to bail, title 40, ch. 11, part 1. 


Textbooks. 
Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, § 20. 


Law Reviews. 

The Right to a Preliminary Hearing and 
Effective Assistance of Counsel at a Prelimi- 
nary Hearing in Tennessee, 43 Tenn. L. Rev. 
635 (1976). 


NOTES TO DECISIONS 


Analysis 
1. Waiver of Examination. 
2. Burden at Hearing. 
3. Confession Before Magistrate — Admissibil- 
ity. 
4. Record as Evidence in Defendant’s Favor. 
5. Testimony of Witnesses — Use for Impeach- 


ment. 
6. Mandamus to Compel Examination. 


1. Waiver of Examination. 

A party charged with murder has the right to 
waive an examination before a committing 
court, and it is not, by law, made the duty of the 
magistrate in such case to examine the wit- 
nesses and reduce their testimony to writing, 
because this is waived by the waiver of the 
examination. State v. Miller, 69 Tenn. 596, 1878 
Tenn. LEXIS 143 (1878). 


2. Burden at Hearing. 

At the examination in a case, prior to indict- 
ment, the burden to show right of custody of 
accused is on the state, aided by no presump- 
tion. Shaw v. State, 164 Tenn. 192, 47 S.W.2d 
92, 1932 Tenn. LEXIS 2 (1932). 


3. Confession Before Magistrate — Admis- 
sibility. 

If a prisoner is cautioned by the examining 
magistrate and warned that the evidence may 
be used against him, a confession made and 
reduced to writing by the magistrate may be 
read in evidence against the prisoner upon his 


trial, subject to being impeached, however, as is 
other evidence. Alfred v. State, 32 Tenn. 581, 
1853 Tenn. LEXIS 86 (1853). 


4. Record as Evidence in Defendant’s Fa- 
vor. 

The examination of a prisoner by the magis- 
trate before whom he is brought for commit- 
ment, being a privilege extended to the prisoner 
so that he is thus “allowed to speak for himself,” 
the record of such examination cannot after- 
wards be used by him at the trial as evidence in 
his defense. Nelson v. State, 32 Tenn. 237, 1852 
Tenn. LEXIS 58 (1852); Alfred v. State, 32 
Tenn. 581, 1853 Tenn. LEXIS 86 (1853). 


5. Testimony of Witnesses — Use for Im- 
peachment. 

The record of the evidence of witnesses before 
an examining magistrate can only be used upon 
the trial for the purpose of discrediting wit- 
nesses, and then only when the witness is 
questioned as to what he stated before the 
magistrate. Nelson v. State, 32 Tenn. 237, 1852 
Tenn. LEXIS 58 (1852). 


6. Mandamus to Compel Examination. 
Mandamus is not the proper remedy for re- 
fusal of the magistrate to examine the wit- 
nesses and reduce their testimony to writing, 
even if by law he was required to do so. State v. 
Miller, 69 Tenn. 596, 1878 Tenn. LEXIS 143 
(1878); North British & Mercantile Co. v. Craig, 
106 Tenn. 621, 62 S.W. 155, 1900 Tenn. LEXIS 
197 (1901); State ex rel. Lyle v. Willett, 117 


45 MAGISTRATES AND JUDICIAL COMMISSIONERS 40-5-202 


Tenn. 334, 97 S.W. 299, 1906 Tenn. LEXIS 51 =Tenn. 571, 102 S.W. 349, 1907 Tenn. LEXIS 65, 
(1906); State ex rel. Spratlin v. Thompson, 118 20 L.R.A. (n.s.) 1 (1907). 


40-5-106. Officials prohibited from issuing warrants. 


No search warrant, arrest warrant or mittimus shall be issued by any state, 
city or county officer whose compensation is contingent in any manner upon 
the issuance or nonissuance of a search warrant, arrest warrant or mittimus. 


History. Textbooks. 
Acts 1978, ch. 933, § 5; T.C.A., § 40-607. Tennessee Criminal Practice and Procedure 


Cross-References. Rayer), Be) 0, Ror, 


Issuance of warrants, title 40, ch. 6. 


PART 2 
JUDICIAL COMMISSIONERS 


40-5-201. Creation of position — Duties. 


(a) The legislative body of any county having a metropolitan form of 
government may, by ordinance, create the position of one (1) or more judicial 
commissioners. 

(b) The duties of the commissioner or commissioners include, but are not 
limited to, the following: 

(1) The issuance of arrest warrants upon a finding of probable cause; 

(2) The setting of bonds and recognizances in accordance with the 
procedures outlined in this chapter and chapter 6 of this title; and 

(3) The issuance of mittimus following compliance with the procedures 

prescribed by § 40-5-103. 

(c) The legislative body of any county having a population of not less than 
twenty-one thousand five hundred (21,500) nor more than twenty-one thou- 
sand seven hundred (21,700), according to the 1980 federal census or any 
subsequent federal census, may, by resolution, create the position of one (1) or 
more judicial commissioners pursuant to this part. 


History. Cross-References. 
Acts 1983, ch. 86, § 1; 1986, ch. 901, § 1. Judicial commissioners, general provisions, 
§ 40-1-111. 


Compiler’s Notes. 

For tables of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


40-5-202. Term of office — Eligibility for appointment. 


The term or terms of the judicial commissioner or commissioners shall be 
established by the majority of general sessions judges of the county and in no 
event shall the term or terms exceed four (4) years. No employee, officer or 
official of the metropolitan government shall be eligible for appointment or 
serve as a judicial commissioner. 


History. 
Acts 1983, ch. 86, § 1. 
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40-5-203. Compensation and fees. 


The judicial commissioner or commissioners shall be compensated from the 
general fund of the county in an amount to be determined by the majority of 
general sessions judges of the county and subject to the approval of the 
legislative body. Fees established and authorized by § 8-21-401 shall be paid to 
the general fund upon the services detailed in § 8-21-401 being performed by 
a judicial commissioner. 


History. 
Acts 1983, ch. 86, § 1. 


40-5-204. Appointment. 


The judicial commissioner or commissioners shall be appointed by a majority 
of the general sessions judges in the county and serve at the pleasure of the 
majority of the general sessions judges. 


History. 
Acts 1983, ch. 86, § 1. 


CHAPTER 6 
WARRANTS 


Part 1. Search Warrants 


Section 

40-6-101. “Search warrant” defined. 
40-6-102. Grounds for issuance. 
40-6-103. Probable cause and affidavit. 
40-6-104. Examination of complainant. 
40-6-105. Issuance of warrant. 

40-6-106. Form of warrant. 

40-6-107. Return date. 

40-6-108. Exclusionary Rule Reform Act. 
40-6-109. [Expired.] 

40-6-110. Searches of cellular telephones and cellular telephone data. 


Part 2. Arrest Warrants 


40-6-201. “Warrant of arrest” defined. 

40-6-202. Power of magistrates. 

40-6-203. Examination of affiant. 

40-6-204. Contents of examination. 

40-6-205. Issuance of warrant. 

40-6-206. Time of issuance and return — Misdemeanor cases. 

40-6-207. Form of warrant. 

40-6-208. Contents of warrant. 

40-6-209. Officer to whom directed. 

40-6-210. Person by whom executed. [Amendments made by Acts 1996, ch. 753, § 2 contingent on 
county approval. See the Compiler’s Notes.] 

40-6-211. Accuseds outside county — Persons to whom warrant issued — Accused brought before 
magistrate. 

40-6-212. Execution outside county. 

40-6-213. Execution anywhere in state. 

40-6-214. Authority of clerks and deputies of general sessions courts. 

40-6-215. Summons instead of arrest warrant. 

40-6-216. Copies of warrants. 

40-6-217. Issuance of arrest warrant in lieu of criminal summons. 
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40-6-101 


Part 3. Wiretapping and Electronic Surveillance 


Section 

40-6-301. 
40-6-302. 
40-6-303. 
40-6-304. 


Short title. 
Legislative purpose. 
Definitions. 


Order for electronic surveillance — Application — Required findings — Expiration of 


order — Recordings — Evidence — Motions to suppress. 


40-6-305. 
40-6-306. 
40-6-307. 
40-6-308. 
40-6-309. 
40-6-310. 
40-6-311. 


Use of contents in evidence. 
Reports. 
Application of law. 


Pen register or trap and trace order. 


Construction of ambiguous provisions. 


Interception of communications for evidence of certain crimes. 
Disclosure of communications to law enforcement officers. 


PART 1 
SEARCH WARRANTS 


40-6-101. “Search warrant” defined. 


A search warrant is an order in writing in the name of the state, signed by 
a magistrate, directed to the sheriff, any constable, or any peace officer of the 
county, commanding the sheriff, constable or peace officer to search for 
personal property, and bring it before the magistrate. 


History. 
Code 1932, § 11897; T.C.A. (orig. ed.), § 40- 
501. 


Cross-References. 

Definition of magistrate, §§ 40-1-106, 40-5- 
101. 

Persons whose compensation is contingent 
upon issuance or nonissuance are prohibited 
from issuing a search warrant, an arrest war- 
rant or mittimus, § 40-5-106. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 18.80, 18.89, 18.108. 

Tennessee Jurisprudence, 16 Tenn. Juris., 
Intoxicating Liquors, § 28; 22 Tenn. Juris., 
Searches and Seizures, §§ 2, 3. 


Law Reviews. 
Search and Seizure — Tennessee Concepts, 
22 Tenn. L. Rev. 527. 


NOTES TO DECISIONS 


Analysis 


. Issuance to Peace Officer. 
. Security Guards. 
. Magistrate. 


m ONDE 


. Issuance to Peace Officer. 

Section 40-6-105 authorizes the magistrate 
to issue the warrant to any “peace officer” 
without the restriction “of the county” con- 
tained in this section. Vickers v. State, 176 
Tenn. 415, 142 S.W.2d 188, 1939 Tenn. LEXIS 
132 (1940). 

The class of persons to whom a warrant must 
be physically issued is not restricted. State v. 
Pigford, 572 S.W.2d 921, 1978 Tenn. LEXIS 664 
(Tenn. 1978). 


2. Security Guards. 

A state’s regulation of security guards 
through licensing does not convert their every 
action into that of the state. State v. Hutson, 


649 S.W.2d 6, 1982 Tenn. Crim. App. LEXIS 
485 (Tenn. Crim. App. 1982). 


3. Magistrate. 

Under T.C.A. § 40-5-102, magistrates are 
defined to include judicial commissioners. 
United States v. Pennington, 115 F. Supp. 2d 
910, 2000 U.S. Dist. LEXIS 14862 (W.D. Tenn. 
2000). 

Magistrate did not have authority to issue 
search warrants for defendants’ homes because 
the magistrate issued the warrants for prop- 
erty located outside his judicial district; be- 
cause the magistrate, who was a circuit court 
judge, did not have the authority to issue the 
search warrants for defendants’ homes located 
outside of his district, the search warrants were 
void ab initio, and the searches of defendants’ 
homes were unconstitutional. State v. Frazier, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 861 
(Tenn. Crim. App. Sept. 25, 2017). 
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40-6-102. Grounds for issuance. 
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A search warrant may be issued on any one (1) of the following grounds: 
(1) Where the property was stolen or embezzled; 
(2) Where the property was used as the means of committing a felony; 
(3) Where the property is in the possession of any person with the intent 
to use it as a means of committing a public offense, or in the possession of 
another to whom the person may have delivered it, for the purpose of 
concealing it, or preventing its discovery; and 
(4) Any other ground provided by law. 


History. 
Code 1858, § 5318; Shan.,§ 7296; mod. Code 
1932, § 11898; T.C.A. (orig. ed.), § 40-502. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 18.80. 


Law Reviews. 
Search and Seizure Problems (E. C. Arnold), 
16 Tenn. L. Rev. 291. 


NOTES TO DECISIONS 


Analysis 


1. Sufficiency of Affidavit. 
2. Neutral Magistrate to Issue Warrant. 


1. Sufficiency of Affidavit. 

An affidavit made by a police officer and 
based on information of a “a reliable citizen,” 
wherein the only fact, according to the affidavit, 
which informant disclosed was that he saw “a 
quantity of intoxicating liquor” on defendant’s 
premises was held insufficient, under subdivi- 
sion (3), to justify issuance of a warrant. King v. 
State, 174 S.W.2d 463, 19438 Tenn. LEXIS 52 
(Tenn. 1943). 

Where affidavit was based upon information 
given by a reliable informer stating that mari- 
juana was being stored in defendant’s resi- 
dence, it was sufficient to justify a search war- 
rant. Woods v. State, 552 S.W.2d 782, 1977 
Tenn. Crim. App. LEXIS 246 (Tenn. Crim. App. 
1977), superseded by statute as stated in, State 
v. Little, 560 S.W.2d 403, 1978 Tenn. LEXIS 568 
(Tenn. 1978). 


2. Neutral Magistrate to Issue Warrant. 

Search warrant met standard that it be is- 
sued by a neutral and detached magistrate. 
United States v. Finch, 998 F.2d 349, 1993 U.S. 
App. LEXIS 16174 (6th Cir. Tenn. 1993). 

Even if the judicial commissioner enabling 
statute were unconstitutional, when an officer 
acting with objective good faith, has obtained a 
search warrant from a detached and neutral 
magistrate and has acted within its scope, the 
results of the search are normally not sup- 
pressed even if the affidavit is later found to be 
insufficient to establish probable cause, unless 
the magistrate abandoned the detached and 
neutral role of that office, or the officers were 
dishonest or reckless in preparing their affida- 
vit or could not have harbored an objectively 
reasonable belief in the existence of probable 
cause. United States v. Pennington, 115 F. 
Supp. 2d 910, 2000 U.S. Dist. LEXIS 14862 
(W.D. Tenn. 2000). 


40-6-103. Probable cause and affidavit. 


A search warrant can only be issued on probable cause, supported by 
affidavit, naming or describing the person, and particularly describing the 


property, and the place to be searched. 


History. 
Code 1858, § 5319; Shan., § 7297; Code 
1932, § 11899; T.C.A. (orig. ed.), § 40-503. 


Textbooks. 

Tennessee Jurisprudence, 16 Tenn. Juris., 
Intoxicating Liquors, §§ 22, 27, 28; 22 Tenn. 
Juris., Searches and Seizures, § 5. 


Law Reviews. 

Search and Seizure — Sufficiency of Descrip- 
tion in Warrant for Search of Automobile, 34 
Tenn. L. Rev. 525. 
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40-6-103 


NOTES TO DECISIONS 


Analysis 


. In General. 

. Probable Cause. 

—False Statement. 

Affidavit — Sufficiency. 
—Information and Belief. 
—Date. 

—John Doe Alias Warrants. 

. —Collateral Attack. 

. Description of Place. 

10. —Vehicles on or Near Premises. 
11. Description of Property. 

12. —Liquor. 

13. Incorporation of Affidavit in Warrant. 
14. —Review. 


WOON AR MAA wh ps 


1. In General. 

For a search warrant to issue, evidence of the 
fact committed, or probable cause for believing 
its existence, must be presented to a magis- 
trate, reduced to writing, and subscribed by the 
person who conveys the information, and the 
magistrate, in the exercise of his judicial dis- 
cretion, must determine that such evidence is 
sufficient. Hampton v. State, 148 Tenn. 155, 252 
S.W. 1007, 1923 Tenn. LEXIS 3 (1923). 

An affidavit is an indispensable prerequisite 
to the issuance of a search warrant. State v. 
Johnson, 854 S.W.2d 897, 1993 Tenn. Crim. 
App. LEXIS 16 (Tenn. Crim. App. 1993), appeal 
denied, — S.W.2d —, 1993 Tenn. LEXIS 119 
(Tenn. Mar. 22, 1993). 

Reference in the affidavit to a confidential 
informant as an agent, alone, was insufficient 
to establish that the informant was a law 
enforcement officer whose information was con- 
sidered reliable; the information in the affidavit 
otherwise failed to establish probable cause for 
issuance of the search warrant; the corrobora- 
tion involved only one element of non-suspect 
behavior and offered little support to the cred- 
ibility of the informant or the reliability of the 
informant’s information regarding the occur- 
rence of drug transactions at defendant’s resi- 
dence. State v. Smotherman, 201 S.W.3d 657, 
2006 Tenn. LEXIS 691 (Tenn. 2006). 


2. Probable Cause. 

Probable cause is a reasonable ground of 
suspicion, supported by circumstances suffi- 
ciently strong in themselves to warrant a cau- 
tious man in the belief that the accused is 
guilty of the offense charged. Lea v. State, 181 
Tenn. 378, 181 S.W.2d 351, 1944 Tenn. LEXIS 
383 (1944). 

Information on affidavit about defendant 
selling drugs two months earlier was too stale, 
standing alone, to establish probable cause; 
however, it may be considered in conjunction 
with current information contained in the affi- 
davit. State v. Starks, 658 S.W.2d 544, 1983 


Tenn. Crim. App. LEXIS 410 (Tenn. Crim. App. 
1983). 

Probable cause to support the issuance of a 
search warrant must appear in an affidavit, 
and judicial review of the existence of probable 
cause will not include looking to other evidence 
provided to or known by the issuing magistrate 
or possessed by the affiant. State v. Moon, 841 
S.W.2d 336, 1992 Tenn. Crim. App. LEXIS 630 
(Tenn. Crim. App. 1992). 


3. —False Statement. 

Although one statement of probable cause in 
affidavit was false and it could be stated that 
the affiant was reckless in making it, where 
there were other statements of probable cause 
in affidavit which were valid, motion to sup- 
press was properly overruled. State v. Tidmore, 
604 S.W.2d 879, 1980 Tenn. Crim. App. LEXIS 
292 (Tenn. Crim. App. 1980). 

False statement recklessly made rendered 
search warrant affidavit insufficient. State v. 
Longstreet, 619 S.W.2d 97, 1981 Tenn. LEXIS 
454 (Tenn. 1981), overruled in part, State v. 
Leveye, 796 S.W.2d 948, 1990 Tenn. LEXIS 325 
(Tenn. 1990). 

Although the statement in the affidavit that 
defendant fled to his residence was incorrect, 
no evidence showed that the statement was 
intended to deceive the judicial magistrate or 
that the statement was a basis for probable 
cause; the probable cause to support the war- 
rant was based upon the deputies’ observing 
contraband in plain view, not whether defen- 
dant was seen running to his home after the 
shooting, and thus the warrant was valid and 
the evidence properly seized. State v. Johnson, 
—§.W.3d —, 2016 Tenn. Crim. App. LEXIS 338 
(Tenn. Crim. App. May 4, 2016). 


4, Affidavit — Sufficiency. 

Affidavit of policeman for warrant was suffi- 
cient where he swore that he had seen empty 
whiskey bottles and smelled whiskey when he 
was in the house to be searched, that whiskey 
had been found at the same house on a prior 
occasion, that the house was a known bootleg- 
ging joint, and that he had seen one of the 
occupants of the house with whiskey earlier in 
the day. Armstrong v. State, 150 Tenn. 416, 265 
S.W. 672, 1924 Tenn. LEXIS 16 (1924). 

If the affidavit for a search warrant is regular 
on its face showing that there was material 
evidence before the magistrate supporting his 
action, then such action is not subject to review 
except for fraud or collusion. Solomon v. State, 
203 Tenn. 583, 315 S.W.2d 99, 1958 Tenn. 
LEXIS 335 (1958), superseded by statute as 
stated in, State v. Little, 560 S.W.2d 403, 1978 
Tenn. LEXIS 568 (Tenn. 1978); Woods v. State, 
552 S.W.2d 782, 1977 Tenn. Crim. App. LEXIS 
246 (Tenn. Crim. App. 1977), superseded by 
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statute as stated in, State v. Little, 560 S.W.2d 
403, 1978 Tenn. LEXIS 568 (Tenn. 1978). 

The nearer the time of gaining of the infor- 
mation to the time of application for the search 
warrant, the more effective it is to justify the 
conclusion of probable cause. Franklin v. State, 
1 Tenn. Crim. App. 248, 437 S.W.2d 260, 1968 
Tenn. Crim. App. LEXIS 121 (Tenn. Crim. App. 
1968). 

For probable cause to be established and the 
supporting affidavit to be sufficient it is not 
necessary to link up particular facts with par- 
ticular sources of information, or with any 
source of information, as long as it is stated 
that the facts are from a reliable source or from 
personal knowledge of the affiant. Anderson v. 
State, 512 S.W.2d 665, 1974 Tenn. Crim. App. 
LEXIS 293 (Tenn. Crim. App. 1974), super- 
seded by statute as stated in, State v. Little, 
560 S.W.2d 403, 1978 Tenn. LEXIS 568 (Tenn. 
1978). 

The affidavit in a search warrant may not be 
impeached since the magistrate determined the 
verity of facts before he issued the warrant, and 
such judicial act is not subject to review unless 
there were no material facts upon which the 
magistrate based his discretion. Ellis v. State, 
544 S.W.2d 908, 1976 Tenn. Crim. App. LEXIS 
338 (Tenn. Crim. App. 1976). 

Where the affidavit to the search warrant 
recounts the personal observations of a reliable 
informant stating that he had been in defen- 
dants’ residence within three days and had 
seen the defendants selling and storing mari- 
huana, the affidavit is sufficient. Armstrong v. 
State, 548 S.W.2d 334, 1976 Tenn. Crim. App. 
LEXIS 330 (Tenn. Crim. App. 1976). 

Use of information from confidential infor- 
mant on search warrant affidavit was permis- 
sible where credibility and reliability of infor- 
mant were established by prior history of 
information leading to several arrests and con- 
victions, and information had never been false. 
State v. Starks, 658 S.W.2d 544, 1983 Tenn. 
Crim. App. LEXIS 410 (Tenn. Crim. App. 1983). 

Before a search warrant may be issued based 
upon an informant’s information, an affiant 
must make sufficient disclosure of the events, 
activities, or allegations which have been cor- 
roborated in order that a magistrate may make 
a neutral and detached determination that an 
informant is credible or that his information is 
reliable. State v. Moon, 841 S.W.2d 336, 1992 
Tenn. Crim. App. LEXIS 630 (Tenn. Crim. App. 
1992). 

Affidavit failed to reflect that informant was 
credible or that his information was reliable; 
therefore, search warrant was not issued upon 
probable cause and any evidence obtained as a 
result of the search pursuant to the warrant 
should have been suppressed. State v. Moon, 
841 S.W.2d 336, 1992 Tenn. Crim. App. LEXIS 
630 (Tenn. Crim. App. 1992). 
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The Tennessee supreme court has adopted 
the two-pronged test of Aguilar v. Texas, 378 
U.S. 108, 84S. Ct. 1509, 12 L. Ed. 2d 723, 1964 
U.S. LEXIS 994 (1964) and Spinelli v. United 
States, 393 U.S. 410, 89 S. Ct. 584, 21 L. Ed. 2d 
637, 1969 U.S. LEXIS 2701 (1969), to deter- 
mine the adequacy of the affidavit upon which a 
search warrant is based. State v. Johnson, 854 
S.W.2d 897, 1993 Tenn. Crim. App. LEXIS 16 
(Tenn. Crim. App. 1993), appeal denied, — 
S.W.2d —, 1993 Tenn. LEXIS 119 (Tenn. Mar. 
22, 1993). 

It is incumbent upon whoever seeks a search 
warrant to include in the affidavit whether the 
informational source, named or confidential, 
qualifies as a citizen or professional informant 
in order to allow the issuing magistrate to 
apply the proper constitutional common-law 
standard, and where the affidavit did not more 
adequately set out informant’s professional sta- 
tus, it was insufficient. State v. Smith, 867 
S.W.2d 343, 1993 Tenn. Crim. App. LEXIS 254 
(Tenn. Crim. App. 1993). 

In determining the sufficiency of the descrip- 
tion of the items to be seized, the description 
given in the warrant is not the only one to be 
considered: by the express reference to and 
incorporation of the affidavit, the warrant may 
be validated by the description of the items to 
be seized contained in the affidavit. State v. 
Meeks, 867 S.W.2d 361, 1993 Tenn. Crim. App. 
LEXIS 503 (Tenn. Crim. App. 1993), cert. de- 
nied, Meeks v. Tennessee, 510 U.S. 1168, 114 S. 
Ct. 1200, 127 L. Ed. 2d 548, 1994 U.S. LEXIS 
1998 (1994). 

Exigent circumstances existed which justi- 
fied the issuance of a “no knock” warrant be- 
cause defendant had drugs inside his house, 
the residence was equipped with a surveillance 
system, and any evidence could be destroyed 
quickly due to defendant’s ability to monitor 
the activity outside the residence. State v. 
Perry, 178 S.W.3d 739, 2005 Tenn. Crim. App. 
LEXIS 270 (Tenn. Crim. App. 2005), appeal 
denied, — S.W.3d —, 2005 Tenn. LEXIS 717 
(Tenn. Aug. 22, 2005). 

Suppression motion was properly denied un- 
der Tenn. Const. art. I, § 7 where: (1) the 
search warrant affidavit under T.C.A. § 40-6- 
103 and Tenn. R. Crim. P. 41(c) met the Agui- 
lar-Spinelli/Jacumin test by stating that a 
confidential informant (CI) had given informa- 
tion on narcotics trafficking resulting in several 
seizures of cocaine and marijuana and several 
felony narcotics arrests for cocaine and mari- 
juana; (2) a specific number of seizures and 
arrests was not required; and (3) a specific 
number requirement for establishing the CI’s 
credibility would have constituted a hyper- 
technical application of the Aguilar-Spinelli 
test. State v. Sales, 393 S.W.3d 236, 2012 Tenn. 
Crim. App. LEXIS 845 (Tenn. Crim. App. Oct. 
1792032) 
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Trial court erred by granting defendant’s 
motion to suppress the blood test results be- 
cause a clerical error in the search warrant 
affidavit did not invalidate the warrant, as the 
one instance of an inconsistent name in the 
affidavit when there were five other correct 
references to defendant by name did not void 
the warrant. State v. Szabo, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 759 (Tenn. Crim. App. 
Oct. 6, 2016), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 141 (Tenn. Feb. 21, 2017). 

Trial court did not err in denying defendant’s 
motion to suppress the evidence obtained from 
the search of his house, because the officer 
intended to obtain a valid search warrant, 
reasonably believed that the warrant, based on 
probable cause and issued by a neutral and 
detached magistrate, was valid, and immedi- 
ately stopped the search and obtained a second 
warrant supported by a properly signed affida- 
vit, as required by statute and the criminal 
rules, once he learned of the problem. State v. 
Davidson, 509 S.W.3d 156, 2016 Tenn. LEXIS 
913 (Tenn. Dec. 19, 2016), cert. denied, David- 
son v. Tennessee, 199 L. Ed. 2d 66, 138 S. Ct. 
105, 2017 U.S. LEXIS 5551 (U.S. Oct. 2, 2017). 


5. —Information and Belief. 

It is not necessary that affiant should have 
personal knowledge of the existence of grounds 
calling for a search warrant, but such warrant 
may be based on an affidavit made on informa- 
tion if it discloses the nature and source of the 
information so that the magistrate himself can 
determine whether probable cause exists. El- 
liott v. State, 148 Tenn. 414, 256 S.W. 431, 1923 
Tenn. LEXIS 29 (1923); Jackson v. State, 153 
Tenn. 431, 284 S.W. 356, 1925 Tenn. LEXIS 40 
(1926); Smith v. State, 169 Tenn. 633, 90 S.W.2d 
523, 1935 Tenn. LEXIS 90 (1936). 

A search warrant based on a sheriffs affida- 
vit, made on information and belief, that prob- 
able cause exists to justify the writ, without 
setting out the character of the information, is 
void, under Tenn. Const., art. 1, § 7. Cravens v. 
State, 148 Tenn. 517, 256 S.W. 431, 1923 Tenn. 
LEXIS 41 (1923). 

Affidavit for search warrant based on knowl- 
edge was insufficient where it failed to set forth 
facts. Jackson v. State, 153 Tenn. 431, 284 S.W. 
356, 1925 Tenn. LEXIS 40 (1926). 

Affidavit made on information and belief 
need not set out name of affiant’s informant, 
though it must state the nature of the informa- 
tion given to affiant. Jackson v. State, 153 Tenn. 
431, 284 S.W. 356, 1925 Tenn. LEXIS 40 (1926). 

Affidavit, although containing some conclu- 
sions of the informer, which made direct obser- 
vations of large numbers of people entering and 
leaving house together with the personal 
knowledge of the informer of defendant’s repu- 
tation as a professional gambler, was sufficient. 
Owens v. State, 217 Tenn. 544, 399 S.W.2d 507, 
1965 Tenn. LEXIS 652 (1965). 
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Where affidavit was based upon information 
given by a reliable informer stating that mari- 
juana was being stored in defendant’s resi- 
dence, it was sufficient to justify a search war- 
rant. Woods v. State, 552 S.W.2d 782, 1977 
Tenn. Crim. App. LEXIS 246 (Tenn. Crim. App. 
1977), superseded by statute as stated in, State 
v. Little, 560 S.W.2d 403, 1978 Tenn. LEXIS 568 
(Tenn. 1978). 

Where a police officer made out an affidavit 
on the basis of information supplied by a reli- 
able informant who claimed to have purchased 
drugs from defendant, the fact that other offi- 
cers were working on the case as undercover 
agents and had also purchased drugs from 
defendant was not evidence of fraud or collu- 
sion among the officers to obtain the search 
warrant. Moore v. State, 568 S.W.2d 632, 1978 
Tenn. Crim. App. LEXIS 309 (Tenn. Crim. App. 
1978). 

The police officer affiant established the reli- 
ability of information by reference to three 
prior, successful investigations. State v. John- 
son, 854 S.W.2d 897, 1993 Tenn. Crim. App. 
LEXIS 16 (Tenn. Crim. App. 1993), appeal 
denied, — S.W.2d —, 1993 Tenn. LEXIS 119 
(Tenn. Mar. 22, 1993). 


6. —Date. 

A search warrant issued on affidavit bearing 
later date than the warrant is void, rendering 
inadmissible evidence obtained as result of the 
search made. Harvey v. State, 166 Tenn. 227, 60 
S.W.2d 420, 1933 Tenn. LEXIS 86 (1933). 

A search warrant for unlawful possession of 
intoxicating liquor, issued upon an affidavit 
which did not set out date of defendant’s un- 
lawful possession, was fatally defective, and 
the admission of evidence obtained thereunder 
was reversible error. Welchance v. State, 173 
Tenn. 26, 114 S.W.2d 781, 1937 Tenn. LEXIS 8 
(1938). 

Where police captain testified that he re- 
ceived information on September 20 as to vio- 
lation of injunction against liquor sales and on 
same day signed affidavit before municipal 
judge who attested the execution of the affida- 
vit by his jurat but failed to insert the date of it 
in the blank spaces and where the form that 
contained the affidavit also contained the 
search warrant which was dated September 20 
and the return thereof was also dated Septem- 
ber 20, the evidence conclusively established 
that the entire transaction took place on Sep- 
tember 20 and the failure to fill in the date on 
the affidavit did not invalidate the warrant. 
State ex rel. Blackburn v. Fox, 200 Tenn. 227, 
292 S.W.2d 21, 1956 Tenn. LEXIS 399 (1956). 

It is from the contents of the affidavit that the 
magistrate determines the existence of prob- 
able cause and not the date on which the affiant 
made his oath. State ex rel. Blackburn v. Fox, 
200 Tenn. 227, 292 S.W.2d 21, 1956 Tenn. 
LEXIS 399 (1956). 
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The interval of 17 days between the giving of 
information to the officer in his investigation 
and the issuance of the warrant did not pre- 
clude a finding of probable cause by the general 
sessions judge. Franklin v. State, 1 Tenn. Crim. 
App. 248, 437 S.W.2d 260, 1968 Tenn. Crim. 
App. LEXIS 121 (Tenn. Crim. App. 1968). 

Absence of a specific date in the warrant as to 
when the crimes occurred did not make the 
warrant invalid, as the affidavit accompanying 
the search warrant contained information that 
alleged illegal activity that was of a continuing 
nature, such that a specific date as to when the 
illegal activity was observed was not necessary. 
State v. McCary, 119 S.W.3d 226, 2003 Tenn. 
Crim. App. LEXIS 17 (Tenn. Crim. App. 2003), 
review or rehearing denied, — S.W.3d —, 2003 
Tenn. LEXIS 674 (Tenn. July 7, 2003). 


7. —John Doe Alias Warrants. 

An alias warrant was sufficient although the 
affiant knew the defendant’s name, where the 
warrant authorized the search of only the 
premises and not the person of the defendant. 
Seals v. State, 157 Tenn. 538, 11 S.W.2d 879, 
1928 Tenn. LEXIS 218 (1928). 


8. —Collateral Attack. 

Whether or not probable cause exists is a 
matter of judicial discretion, and when a war- 
rant is issued, on an affidavit regular on its 
face, it may not be attacked collaterally by 
objection to the admission of evidence obtained 
thereby. Gallimore v. State, 173 Tenn. 178, 116 
S.W.2d 1001, 1938 Tenn. LEXIS 5 (1938), su- 
perseded by statute as stated in, State v. Little, 
560 S.W.2d 403, 1978 Tenn. LEXIS 568 (Tenn. 
1978). 

In order to attack the veracity of a facially 
sufficient affidavit, the defendant must initially 
show by affidavit of persons having personal 
knowledge of the facts, or other evidence, that 
the search warrant was procured by the officers 
either through perjury or collusion. Woods v. 
State, 552 S.W.2d 782, 1977 Tenn. Crim. App. 
LEXIS 246 (Tenn. Crim. App. 1977), super- 
seded by statute as stated in, State v. Little, 
560 S.W.2d 403, 1978 Tenn. LEXIS 568 (Tenn. 
L978): 

Where a hearing was held in the trial court 
on defendant’s motion to suppress evidence 
obtained pursuant to a search warrant issued 
on the basis of allegedly false statements, and 
where the state made no objection at such time, 
but contended on appeal that defendant’s mo- 
tion should have been dismissed without a 
hearing for the reason that a facially sufficient 
affidavit cannot be attacked, absent a prelimi- 
nary showing by affidavit that the search war- 
rant was fraudulently obtained, the court held 
that once it had come to its attention through 
the record of the hearing that the entire sub- 
stance of the probable cause elements of the 
affidavit were false and that the false state- 
ments were knowingly made it was required to 
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affirm the judgment granting defendant’s mo- 
tion. State v. Little, 560 S.W.2d 403, 1978 Tenn. 
LEXIS 568 (Tenn. 1978). 


9. Description of Place. 

The information presented to the magistrate 
in the affidavit for the issuance of a search 
warrant is not a part of the warrant, but 
evidence upon which the magistrate must de- 
termine whether or not the warrant should be 
issued. Hampton v. State, 148 Tenn. 155, 252 
S.W. 1007, 1923 Tenn. LEXIS 3 (1923). 

Search warrant issued by a city judge, giving 
the name and street number of defendant, but 
omitting in its body the name of the city, county, 
or state, was sufficient, where such omissions 
were covered by the heading. Armstrong v. 
State, 150 Tenn. 416, 265 S.W. 672, 1924 Tenn. 
LEXIS 16 (1924). 

Definite reference to a street number in a 
given city and state meets the requirement for 
particular description of the place to be 
searched, but where there are two streets in the 
same city with identical names and numbers, 
or a number of occupants in possession of 
different rooms or different apartments at the 
particular street number, reference to the 
street number is not a sufficient description. 
State v. Bass, 153 Tenn. 162, 281 S.W. 936, 1925 
Tenn. LEXIS 15 (1926). 

The requirement of particular description of 
the place to be searched is met by a description 
which particularly points to a definitely ascer- 
tainable place so as to exclude all others, and 
enable the officer to locate the place to be 
searched with reasonable certainty without 
leaving it to his discretion. State v. Bass, 153 
Tenn. 162, 281 S.W. 936, 1925 Tenn. LEXIS 15 
(1926); Hatchett v. State, 208 Tenn. 399, 346 
S.W.2d 258, 1961 Tenn. LEXIS 298 (1961). 

A warrant authorizing search of a “frame 
building” located at the premises known as 
2706 Cowart Street authorized search of a 
coalhouse located within three feet of the main 
building, and which was also marked with the 
number “2706,” the outhouse being appurte- 
nant to and a part of the premises described. 
Seals v. State, 157 Tenn. 538, 11 S.W.2d 879, 
1928 Tenn. LEXIS 218 (1928). 

A search warrant properly describing the 
premises to be searched was not defective as to 
the search of such premises merely for failure 
to name the owner of the premises, though it 
would be defective as to search of his person. 
Seals v. State, 157 Tenn. 538, 11 S.W.2d 879, 
1928 Tenn. LEXIS 218 (1928). 

Warrant describing premises to be searched 
as 2706 “Coward” Street instead of 2706 “Cow- 
art” Street was sufficient where there was no 
street in the city named “Coward” and the 
affidavit attached to the warrant gave the cor- 
rect name of the street, the two names being 
idem sonans. Seals v. State, 157 Tenn. 538, 11 
S.W.2d 879, 1928 Tenn. LEXIS 218 (1928). 
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The place to be searched should “be desig- 
nated with sufficient accuracy to prevent the 
officer from searching the premises of one per- 
son under a warrant directed against those of 
another.” Lea v. State, 181 Tenn. 378, 181 
S.W.2d 351, 1944 Tenn. LEXIS 383 (1944). 

The search warrant must be clear of ambigu- 
ity as to the place to be searched. Dolen v. State, 
187 Tenn. 663, 216 S.W.2d 351, 1948 Tenn. 
LEXIS 481 (1948). 

If warrant does not describe the premises in a 
sufficient manner it cannot be corrected by 
description appearing in affidavit though both 
warrant and affidavit are on one printed instru- 
ment. Minton v. State, 186 Tenn. 541, 212 
S.W.2d 373, 1948 Tenn. LEXIS 577 (1948). 

Search warrant adjudging that offenses of 
unlawful possession of gambling devices and 
gambling were being committed by “John Doe, 
alias” on premises described as “1476 Market 
Street” which was the upstairs over the Paris 
Cafe validly authorized search of rooms occu- 
pied by defendant at that address though there 
were other rooms at the same address occupied 
by another person. Renner v. State, 187 Tenn. 
647, 216 S.W.2d 345, 1948 Tenn. LEXIS 479 
(1948). 

Search warrant was defective which failed to 
set forth any facts from which a reasonable 
conclusion might have been drawn that the 
evidence was in the place to be searched. State 
v. Longstreet, 619 S.W.2d 97, 1981 Tenn. LEXIS 
454 (Tenn. 1981), overruled in part, State v. 
Leveye, 796 S.W.2d 948, 1990 Tenn. LEXIS 325 
(Tenn. 1990). 

A search warrant directed against a multi- 
unit dwelling is invalid unless it describes the 
subunit intended to be searched with sufficient 
definiteness to exclude the search of an unin- 
tended subunit. State v. Stinnett, 629 S.W.2d 1, 
1982 Tenn. LEXIS 386 (Tenn. 1982). 

In cases where the police are understandably 
misled into believing that a house was a single 
dwelling unit, the courts have recognized an 
exception to the rule that evidence must be 
suppressed if the search warrant did not spe- 
cifically signify the subunit to be searched. 
State v. Stinnett, 629 S.W.2d 1, 1982 Tenn. 
LEXIS 386 (Tenn. 1982). 

In determining the validity of a search war- 
rant when an attack is made upon the descrip- 
tion of the place to be searched, the court must 
determine whether or not it will enable an 
officer to locate the place to be searched with 
reasonable certainty. State v. Nunley, 675 
S.W.2d 197, 1984 Tenn. Crim. App. LEXIS 2365 
(Tenn. Crim. App. 1984). 

Where directions stated in a warrant were 
essentially accurate, defendant was named 
therein and the affidavit stated that defendant 
resided in, occupied, or possessed property to be 
searched, the possibility of any ambiguity in 
the location of defendant’s residence which 
might have arisen in the execution of the war- 
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rant was negated by officer’s actual knowledge 
that the property was located, in fact, as de- 
scribed in the warrant. State v. Bostic, 898 
S.W.2d 242, 1994 Tenn. Crim. App. LEXIS 627 
(Tenn. Crim. App. 1994), appeal denied, — 
S.W.2d —, 1995 Tenn. LEXIS 93 (Tenn. Mar. 6, 
1995); State v. Conatser, 958 S.W.2d 357, 1997 
Tenn. Crim. App. LEXIS 313 (Tenn. Crim. App. 
1997). 

The search warrant provided an adequate 
description of the residence where the warrant 
stated the address of the premises and de- 
scribed the color of the bricks, the color of the 
trim, the color of the mailbox and the presence 
of swimming pool behind a wooden fence in the 
back yard. State v. Vanderford, 980 S.W.2d 390, 
1997 Tenn. Crim. App. LEXIS 1249 (Tenn. 
Crim. App. 1997). 

Search warrant that identified the church’s 
address in the warrant, along with defendant’s 
office at the church as the area to be searched, 
met the particularity requirement, as while 
several buildings were located at the street 
address contained in the search warrant, all of 
the buildings comprised the church and did not 
qualify as premises “occupied by strangers.” 
State v. McCary, 119 S.W.3d 226, 2003 Tenn. 
Crim. App. LEXIS 17 (Tenn. Crim. App. 2003), 
review or rehearing denied, — S.W.3d —, 2003 
Tenn. LEXIS 674 (Tenn. July 7, 2003). 


10. —Vehicles on or Near Premises. 

A warrant directing the search of a certain 
described parcel of real estate did not authorize 
the search of an automobile parked in front of 
that real estate, but outside its boundaries, on 
an adjoining road. Dolen v. State, 187 Tenn. 
663, 216 S.W.2d 351, 1948 Tenn. LEXIS 481 
(1948). 

Although the affidavit did not state that 
whiskey was being possessed in vehicles on the 
premises described, nevertheless the command 
of the warrant that the premises described be 
searched did, as a matter of law, authorize a 
search of vehicles on those premises. Dolen v. 
State, 187 Tenn. 663, 216 S.W.2d 351, 1948 
Tenn. LEXIS 481 (1948). 

The general sessions judge did not exceed his 
authority in expressly inserting in the warrant 
a direction to search the vehicles on the prem- 
ises, notwithstanding the fact that vehicles 
were not mentioned in the affidavit. Dolen v. 
State, 187 Tenn. 663, 216 S.W.2d 351, 1948 
Tenn. LEXIS 481 (1948). 

Search warrant authorizing search of prem- 
ises of named individuals at specified address, 
including outbuildings and automobiles on the 
premises, did not include automobile of another 
person found on the premises, as such third 
person was a stranger to the process. State v. 
Sircy, 215 Tenn. 1, 383 S.W.2d 37, 1964 Tenn. 
LEXIS 534 (1964). 


11. Description of Property. 
A warrant must tell the officer what to search 
for, as well as where to search. Hampton v. 
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State, 148 Tenn. 155, 252 S.W. 1007, 1923 Tenn. 
LEXIS 3 (1923). 

Where an affidavit charged defendant with 
“handling, making, or selling whiskey,” and the 
warrant directed officers to search defendant’s 
premises for “said articles,” the warrant was 
insufficient. Hampton v. State, 148 Tenn. 155, 
252 S.W. 1007, 1923 Tenn. LEXIS 3 (1923). 

Where intoxicating liquor is the object of 
search, a general description “intoxicating li- 
quor” is a sufficient description of the thing for 
which search is to be made. Hampton v. State, 
148 Tenn. 155, 252 S.W. 1007, 1923 Tenn. 
LEXIS 3 (1923); Armstrong v. State, 150 Tenn. 
416, 265 S.W. 672, 1924 Tenn. LEXIS 16 (1924). 

A search warrant commanding search for 
“liquors” contains a sufficient description, for 
the word “liquor” is commonly used as meaning 
intoxicating liquor. Armstrong v. State, 150 
Tenn. 416, 265 S.W. 672, 1924 Tenn. LEXIS 16 
(1924). 

If the purpose of search is to seize not speci- 
fied property, but any property of a. specified 
character, which by reason of its character, and 
of the place where and the circumstances under 
which it may be found, if found at all would be 
illicit, a description as to such character, place 
and circumstances, would be unnecessary. Lea 
v. State, 181 Tenn. 378, 181 S.W.2d 351, 1944 
Tenn. LEXIS 383 (1944); Hackerman v. State, 
189 Tenn. 130, 223 S.W.2d 194, 1949 Tenn. 
LEXIS 408 (1949). 

Where the purpose of the search is to find 
specific property, it should be so particularly 
described as to preclude the possibility of seiz- 
ing any other. Lea v. State, 181 Tenn. 378, 181 
S.W.2d 351, 1944 Tenn. LEXIS 383 (1944); 
Hackerman v. State, 189 Tenn. 130, 223 S.W.2d 
194, 1949 Tenn. LEXIS 408 (1949). 

Where gaming tickets were obtained under 
search warrants issued on May 13, such search 
warrants were not converted into unconstitu- 
tional general warrants by reason of the fact 
that warrants were served on May 14 and 
tickets seized were dated May 14 as evidence 
showed that a comprehensive plan or scheme of 
a continuous nature was involved making it 
unnecessary for the exact property specified in 
the warrant to be seized. Solomon v. State, 203 
Tenn. 5838, 315 S.W.2d 99, 1958 Tenn. LEXIS 
335 (1958), superseded by statute as stated in, 
State v. Little, 560 S.W.2d 403, 1978 Tenn. 
LEXIS 568 (Tenn. 1978). 

Property to be seized must not only be de- 
scribed as “stolen” but referred to with specific- 
ity, e.g., “stereo tapes or players;” similarly, a 
search warrant must describe those items as 
contraband when they are illegal by virtue of 
the nature of the use. State v. Johnson, 854 
S.W.2d 897, 1993 Tenn. Crim. App. LEXIS 16 
(Tenn. Crim. App. 1993), appeal denied, — 
S.W.2d —, 1993 Tenn. LEXIS 119 (Tenn. Mar. 
22, 1993). 
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Use of the term “drugs,” instead of more 
specific description such as “marijuana,” was 
an insufficient basis for the issuance of a search 
warrant. State v. Johnson, 854 S.W.2d 897, 
1993 Tenn. Crim. App. LEXIS 16 (Tenn. Crim. 
App. 1993), appeal denied, — S.W.2d —, 1993 
Tenn. LEXIS 119 (Tenn. Mar. 22, 1993). 

Search warrant for defendant’s home was not 
unconstitutionally broad where the items intro- 
duced into evidence at trial were described with 
sufficient particularity in the warrant as it 
provided a long list of items including and 
relating to the use and sale of controlled sub- 
stances State v. Lockhart, — S.W.3d —, 2015 
Tenn. Crim. App. LEXIS 726 (Tenn. Crim. App. 
Sept. 8, 2015), cert. denied, Lockhart v. Tennes- 
see, 1386 S. Ct. 2471, 195 L. Ed. 2d 809, 2016 
U.S. LEXIS 3909 (U.S. 2016). 


12. —Liquor. 

The description in an affidavit as a “quantity 
of intoxicating liquors in possession in violation 
of law,” afforded the magistrate probable cause, 
or reasonable grounds, for believing that the 
intoxicating liquor referred to was not beer or 
wine, legally possessed, but whiskey, rum, 
brandy or gin illegal to possess. Lea v. State, 
181 Tenn. 378, 181 S.W.2d 351, 1944 Tenn. 
LEXIS 383 (1944). 


13. Incorporation of Affidavit in Warrant. 

The information presented to the magistrate 
in the affidavit is not a part of the warrant; it is 
the evidence upon which he must determine 
whether or not the warrant should be issued. 
Hampton v. State, 148 Tenn. 155, 252 S.W. 
1007, 1923 Tenn. LEXIS 3 (1923). 

Where definite reference to information in 
the affidavit is made in the warrant, the person 
executing the warrant may look to that part of 
the affidavit to strengthen the inadequacies of 
the warrant itself, although the warrant does 
not expressly incorporate the affidavit. Hacker- 
man v. State, 189 Tenn. 130, 223 S.W.2d 194, 
1949 Tenn. LEXIS 408 (1949). 

An exact copy of the original affidavit was not 
required to be served on defendant, since, be- 
cause there was no reference to the affidavit in 
the warrant, it was not part of the warrant, and 
there was no reason to hold it to the require- 
ments of Tenn. R. Crim. P. 41(c). State v. Lowe, 
949 S.W.2d 300, 1996 Tenn. Crim. App. LEXIS 
575 (Tenn. Crim. App. 1996). 


14. —Review. 

Even though no statute exists to require the 
affidavits to be attached to the search warrant, 
if a previous affidavit is not referred to or 
incorporated in a search warrant or in its 
underlying affidavit, the previous affidavit is 
subject to being disregarded in the review pro- 
cess. State v. Smith, 836 S.W.2d 137, 1992 
Tenn. Crim. App. LEXIS 304 (Tenn. Crim. App. 
1992). 
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40-6-104. Examination of complainant. 


The magistrate, before issuing the warrant, shall examine on oath the 
complainant and any witness the complainant may produce, and take their 
affidavits in writing, and cause them to be subscribed by the persons making 
the affidavits. The affidavits must set forth facts tending to establish the 
grounds of the application, or probable cause for believing the grounds exist. 


History. 
Code 1932, § 11900; T.C.A. (orig. ed.), § 40- 
504. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 18.84. 


Tennessee Jurisprudence, 16 Tenn. Juris., 
Intoxicating Liquors, § 27. 
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. Name of Informant. 

It is a matter of judicial discretion whether or 
not an affidavit on information and belief shall 
state the name of affiant’s informant, and such 
affidavit is sufficient if it shows that there was 
material evidence before the magistrate. Galli- 
more v. State, 173 Tenn. 178, 116 S.W.2d 1001, 
1938 Tenn. LEXIS 5 (1938), superseded by 
statute as stated in, State v. Little, 560 S.W.2d 
403, 1978 Tenn. LEXIS 568 (Tenn. 1978). 


2. Sufficient Disclosure. 

Before a search warrant may be issued based 
upon an informant’s information, an affiant 
must make sufficient disclosure of the events, 
activities, or allegations which have been cor- 
roborated in order that a magistrate may make 
a neutral and detached determination that an 
informant is credible or that his information is 
reliable. State v. Moon, 841 S.W.2d 336, 1992 
Tenn. Crim. App. LEXIS 630 (Tenn. Crim. App. 
1992). 

Reference in the affidavit to a confidential 
informant as an agent, alone, was insufficient 
to establish that the informant was a law 
enforcement officer whose information was con- 
sidered reliable; the information in the affidavit 
otherwise failed to establish probable cause for 
issuance of the search warrant; the corrobora- 
tion involved only one element of non-suspect 
behavior and offered little support to the cred- 
ibility of the informant or the reliability of the 
informant’s information regarding the occur- 
rence of drug transactions at defendant’s resi- 
dence. State v. Smotherman, 201 S.W.3d 657, 
2006 Tenn. LEXIS 691 (Tenn. 2006). 


3. Affidavit Required. 

Where affidavit of complainant was dated the 
day after the warrant was dated, the warrant 
was void because the magistrate lacked author- 
ity to issue it without the affidavit. State ex rel. 
Blackburn v. Fox, 200 Tenn. 227, 292 S.W.2d 21, 
1956 Tenn. LEXIS 399 (1956). 

Although it is preferable that every affidavit 
contain a completed jurat, an incomplete or 
defective jurat does not invalidate a warrant 
issued upon probable cause if it is proven by 
extrinsic evidence that the supporting affidavit 
was properly sworn by the affiant. State v. 
Keith, 978 S.W.2d 861, 1998 Tenn. LEXIS 521 
(Tenn. 1998), rehearing denied, State v. Collins, 
—§.W.2d —, 1998 Tenn. LEXIS 701 (Tenn. Nov. 
23, 1998). 

Trial court did not err in denying defendant’s 
motion to suppress the evidence obtained from 
the search of his house, because the officer 
intended to obtain a valid search warrant, 
reasonably believed that the warrant, based on 
probable cause and issued by a neutral and 
detached magistrate, was valid, and immedi- 
ately stopped the search and obtained a second 
warrant supported by a properly signed affida- 
vit, as required by statute and the criminal 
rules, once he learned of the problem. State v. 
Davidson, 509 S.W.3d 156, 2016 Tenn. LEXIS 
913 (Tenn. Dec. 19, 2016), cert. denied, David- 
son v. Tennessee, 199 L. Ed. 2d 66, 138 S. Ct. 
105, 2017 U.S. LEXIS 5551 (U.S. Oct. 2, 2017). 


4, Source of Information. 

For probable cause to be established and the 
supporting affidavit to be sufficient it is not 
necessary to link up particular facts with par- 
ticular sources of information, or with any 
source of information, as long as it is stated 
that the facts are from a reliable source or from 
the personal knowledge of the affiant. Anderson 
v. State, 512 S.W.2d 665, 1974 Tenn. Crim. App. 
LEXIS 293 (Tenn. Crim. App. 1974), super- 
seded by statute as stated in, State v. Little, 
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560 S.W.2d 403, 1978 Tenn. LEXIS 568 (Tenn. 
1978). 

It is incumbent upon whoever seeks a search 
warrant to include in the affidavit whether the 
informational source, named or confidential, 
qualifies as a citizen or professional informant 
in order to allow the issuing magistrate to 
apply the proper constitutional common-law 
standard, and where the affidavit did not more 
adequately set out informant’s professional sta- 
tus, it was insufficient. State v. Smith, 867 
S.W.2d 343, 1993 Tenn. Crim. App. LEXIS 254 
(Tenn. Crim. App. 1993). 


5. Probable Cause. 

Central to all the requirements of Tenn. R. 
Crim. P. 41(c) and this section is the notion that 
probable cause must be supported by evidence 
submitted to the issuing magistrate and that 
evidence must be sufficient to support an inde- 
pendent and neutral judgment that probable 
cause exists. State v. Berry, 592 S.W.2d 553, 
1980 Tenn. LEXIS 393 (Tenn. 1980), cert. de- 
nied, Tennessee v. Berry, 449 U.S. 887, 101 S. 
Ct. 241, 66 L. Ed. 2d 112, 1980 U.S. LEXIS 
3403 (1980). 

Probable cause to support the issuance of a 
search warrant must appear in an affidavit, 
and judicial review of the existence of probable 
cause will not include looking to other evidence 
provided to or known by the issuing magistrate 
or possessed by the affiant. State v. Moon, 841 
S.W.2d 336, 1992 Tenn. Crim. App. LEXIS 630 
(Tenn. Crim. App. 1992). 

Affidavit failed to reflect that informant was 
credible or that his information was reliable; 
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therefore, search warrant was not issued upon 
probable cause and any evidence obtained as a 
result of the search pursuant to the warrant 
should have been suppressed. State v. Moon, 
841 S.W.2d 336, 1992 Tenn. Crim. App. LEXIS 
630 (Tenn. Crim. App. 1992). 

Generally, probable cause is a reasonable 
ground for suspicion, supported by circum- 
stances indicative of an illegal act. State v. 
Johnson, 854 S.W.2d 897, 1993 Tenn. Crim. 
App. LEXIS 16 (Tenn. Crim. App. 1993), appeal 
denied, — S.W.2d —, 1993 Tenn. LEXIS 119 
(Tenn. Mar. 22, 1993). 

Although the statement in the affidavit that 
defendant fled to his residence was incorrect, 
no evidence showed that the statement was 
intended to deceive the judicial magistrate or 
that the statement was a basis for probable 
cause; the probable cause to support the war- 
rant was based upon the deputies’ observing 
contraband in plain view, not whether defen- 
dant was seen running to his home after the 
shooting, and thus the warrant was valid and 
the evidence properly seized. State v. Johnson, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 338 
(Tenn. Crim. App. May 4, 2016). 


6. Review. 

Even though no statute exists to require the 
affidavits to be attached to the search warrant, 
if a previous affidavit is not referred to or 
incorporated in a search warrant or in its 
underlying affidavit, the previous affidavit is 
subject to being disregarded in the review pro- 
cess. State v. Smith, 836 S.W.2d 137, 1992 
Tenn. Crim. App. LEXIS 304 (Tenn. Crim. App. 
1992). 


The magistrate, if satisfied of the existence of the grounds of the application, 
or that there is probable ground to believe their existence, shall issue a search 
warrant signed by the magistrate, directed to the sheriff, any constable or any 
peace officer, commanding the sheriff, constable or peace officer immediately to 
search the person or place named for the property specified, and to bring it 


before the magistrate. 


History. 
Code 1858, § 5322; Shan., § 7300; mod. Code 
1932, § 11901; T.C.A. (orig. ed.), § 40-505. 


Cross-References. 

Persons whose compensation is contingent 
upon issuance or nonissuance are prohibited 
from issuing a search warrant, an arrest war- 
rant or mittimus, § 40-5-106. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), § 18.84. 

Tennessee Jurisprudence, 16 Tenn. Juris., 


Intoxicating Liquors, §§ 27, 28; 17 Tenn. Juris., 
Justices of Peace and General Sessions Courts, 
§ 21; 22 Tenn. Juris., Searches and Seizures, 
§ 6. 


Attorney General Opinions. 

Magistrate may identify deficiencies in a 
warrant application or affidavit and inform a 
requesting officer what is needed to cure such 
deficiencies without abandoning his or her ju- 
dicial role as a neutral and detached magis- 
trate. OAG 14-10, 2014 Tenn. AG LEXIS 11 
(1/16/14). 
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NOTES TO DECISIONS 


Analysis 


. In General. 

. “Peace Officer” Defined. 

. Authority to Issue Warrant. 
Issuance on Sunday. 
Improper Return. 

. Collateral Attack. 

. Review of Issuance. 
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. In General. 

The search warrant must conform to Tenn. 
Const., art. I, § 7, and the statutory provisions 
directing procedure under the constitution. 
Hampton v. State, 148 Tenn. 155, 252 S.W. 
1007, 1923 Tenn. LEXIS 3 (1923). 


2. “Peace Officer” Defined. 

The term “peace officer” as used in this sec- 
tion is a very comprehensive term embracing 
public officials of practically every class and 
position including judges of all degrees, police- 
men, mayors, aldermen, etc., whether county, 
municipal or state representatives. Vickers v. 
State, 176 Tenn. 415, 142 S.W.2d 188, 1939 
Tenn. LEXIS 132 (1940). 

Members of the state highway patrol are 
“peace officers” within the meaning of this 
section. Vickers v. State, 176 Tenn. 415, 142 
S.W.2d 188, 1939 Tenn. LEXIS 132 (1940); 
Mullins v. State, 202 Tenn. 354, 304 S.W.2d 
333, 1957 Tenn. LEXIS 398 (1957). 

The class of persons to whom a warrant must 
be physically issued is not restricted. State v. 
Pigford, 572 S.W.2d 921, 1978 Tenn. LEXIS 664 
(Tenn. 1978). 


3. Authority to Issue Warrant. 

Where person signing search warrant as 
“acting judge” of the general sessions court was 
not properly appointed under the law appli- 
cable to such court, such acting judge had no 
jurisdiction to issue the search warrant. Stead- 
man v. State, 217 Tenn. 598, 399 S.W.2d 756, 
1966 Tenn. LEXIS 614 (1966). 

Where a federal law enforcement officer, ac- 
companied by a county deputy sheriff, executed 
an affidavit for a search warrant; the warrant 
was addressed to the sheriff, any constable or 
any peace officer of the county; the federal 
officer later accompanied the deputy sheriff and 
two other deputy sheriffs when they executed 
the warrant; and the first deputy sheriff ex- 
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ecuted the return on the warrant, the search 
warrant was valid under this section. State v. 
Pigford, 572 S.W.2d 921, 1978 Tenn. LEXIS 664 
(Tenn. 1978). 

Magistrate did not have authority to issue 
search warrants for defendants’ homes because 
the magistrate issued the warrants for prop- 
erty located outside his judicial district; be- 
cause the magistrate, who was a circuit court 
judge, did not have the authority to issue the 
search warrants for defendants’ homes located 
outside of his district, the search warrants were 
void ab initio, and the searches of defendants’ 
homes were unconstitutional. State v. Frazier, 
—§.W.3d —, 2017 Tenn. Crim. App. LEXIS 861 
(Tenn. Crim. App. Sept. 25, 2017). 


4, Issuance on Sunday. 

A search warrant is criminal process, issu- 
able on Sunday. Seals v. State, 157 Tenn. 538, 
11 S.W.2d 879, 1928 Tenn. LEXIS 218 (1928). 


5. Improper Return. 

An improper return of the search warrant 
cannot negate the validity of an otherwise legal 
search. State v. Robinson, 622 S.W.2d 62, 1981 
Tenn. Crim. App. LEXIS 371 (Tenn. Crim. App. 
1980), dismissed, LeMay v. Tennessee, 454 U.S. 
1096, 102 S. Ct. 667, 70 L. Ed. 2d 636, 1981 
U.S. LEXIS 2831 (1981). 


6. Collateral Attack. 

In a prosecution for the illegal possession of 
intoxicating liquors, the objection that the affi- 
davit in the city court was not authenticated by 
that court as being the one upon which the 
search warrant issued is not reviewable in the 
supreme court, where it was admitted as genu- 
ine in the criminal court, and objection was not 
raised in motion for a new trial. Armstrong v. 
State, 150 Tenn. 416, 265 S.W. 672, 1924 Tenn. 
LEXIS 16 (1924). 


7. Review of Issuance. 

The issuing magistrate determines the verity 
of the facts in the supporting affidavit before he 
issues the warrant and in so doing he performs 
a judicial act which is not subject to review 
unless his exercise of judicial discretion is 
based on no material facts. Anderson v. State, 
512 S.W.2d 665, 1974 Tenn. Crim. App. LEXIS 
293 (Tenn. Crim. App. 1974), superseded by 
statute as stated in, State v. Little, 560 S.W.2d 
403, 1978 Tenn. LEXIS 568 (Tenn. 1978). 


The warrant may be substantially in the following form: 


State of Tennessee, 
County of 


To the sheriff or any constable of the county: 
Proof by affidavit having been made before me by A. B., that (stating the 
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particular grounds of the application; or, if the affidavits are not positive, 
“that there is probable cause for believing that,” stating the particular 
grounds of the application): You are therefore hereby commanded to make 
immediate search on the person of C. D. (or “in the house of E. F.,” or “in 
the house situated,” describing it, or any other place to be searched, with 
reasonable particularity, as the case may be), for the following property 
(describing it with reasonable particularity); and if you find the same, or 
any part thereof, to bring it forthwith before me at (stating the place). 


This day of 


History. 
Code 1858, § 5323; Shan., § 7301; Code 
1932, § 11902; T.C.A. (orig. ed.), § 40-506. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 18.8, 18.89. 


, 20 . L. M., Magistrate 


Tennessee Jurisprudence, 16 Tenn. Juris., 
Intoxicating Liquors, § 27; 22 Tenn. Juris., 
Searches and Seizures, § 5. 


NOTES TO DECISIONS 


Analysis 


. Conformity with Constitution and Statutes. 
. Description of Place. 

—Owner of Place. 

—Warrant and Affidavit — Variance. 
—Reference to Affidavit. 

. Description of Person. 

. Description of Property. 

. —Intoxicating Liquor. 


- ONRHMARWNHE 


. Conformity with Constitution and Stat- 
utes. 

A search warrant must conform to the consti- 

tutional requirements of Tenn. Const., art. I, 

§ 7, and also the statutory requirements. 

Hampton v. State, 148 Tenn. 155, 252 S.W. 

1007, 1923 Tenn. LEXIS 3 (1928). 


2. Description of Place. 

Search warrant issued by a city judge, giving 
the name and street number of defendant, but 
omitting in its body the name of the city, county, 
or state, was sufficient, where such omissions 
were covered by the heading. Armstrong v. 
State, 150 Tenn. 416, 265 S.W. 672, 1924 Tenn. 
LEXIS 16 (1924). 

Definite reference to a street number in a 
given city and state meets the requirement for 
particular description of the place to be 
searched, but where there are two streets in the 
same city with identical names and numbers, 
or a number of occupants in possession of 
different rooms or different apartments at the 
particular street number, reference to the 
street number is not a sufficient description. 
State v. Bass, 153 Tenn. 162, 281 S.W. 936, 1925 
Tenn. LEXIS 15 (1926). 

The requirement of particular description of 
the place to be searched is met by a description 
which particularly points to a definitely ascer- 
tainable place so as to exclude all others, and 


enable the officer to locate the place to be 
searched with reasonable certainty without 
leaving it to his discretion. State v. Bass, 153 
Tenn. 162, 281 S.W. 936, 1925 Tenn. LEXIS 15 
(1926); Hatchett v. State, 208 Tenn. 399, 346 
S.W.2d 258, 1961 Tenn. LEXIS 298 (1961). 

A warrant authorizing search of a “frame 
building” located at the premises known as 
2706 Cowart Street authorized search of a 
coalhouse located within three feet of the main 
building, and which was also marked with the 
number “2706,” the outhouse being appurte- 
nant to and a part of the premises described. 
Seals v. State, 157 Tenn. 538, 11 S.W.2d 879, 
1928 Tenn. LEXIS 218 (1928). 

The place to be searched should “be desig- 
nated with sufficient accuracy to prevent the 
officer from searching the premises of one per- 
son under a warrant directed against those of 
another.” Lea v. State, 181 Tenn. 378, 181 
S.W.2d 351, 1944 Tenn. LEXIS 383 (1944). 

The search warrant must be clear of ambigu- 
ity as to the place to be searched. Dolen v. State, 
187 Tenn. 663, 216 S.W.2d 351, 1948 Tenn. 
LEXIS 481 (1948). 

Search warrant was defective which failed to 
set forth any facts from which a reasonable 
conclusion might have been drawn that the 
evidence was in the place to be searched. State 
v. Longstreet, 619 S.W.2d 97, 1981 Tenn. LEXIS 
454 (Tenn. 1981), overruled in part, State v. 
Leveye, 796 S.W.2d 948, 1990 Tenn. LEXIS 325 
(Tenn. 1990). 

In determining the validity of a search war- 
rant when an attack is made upon the descrip- 
tion of the place to be searched, the court must 
determine whether or not it will enable an 
officer to locate the place to be searched with 
reasonable certainty. State v. Nunley, 675 
S.W.2d 197, 1984 Tenn. Crim. App. LEXIS 2365 
(Tenn. Crim. App. 1984). 
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The search warrant provided an adequate 
description of the residence where the warrant 
stated the address of the premises and de- 
scribed the color of the bricks, the color of the 
trim, the color of the mailbox and the presence 
of a swimming pool behind a wooden fence in 
the back yard. State v. Vanderford, 980 S.W.2d 
390, 1997 Tenn. Crim. App. LEXIS 1249 (Tenn. 
Crim. App. 1997). 


3. —Owner of Place. 

A search warrant properly describing the 
premises to be searched was not defective as to 
the search of such premises merely for failure 
to name the owner of the premises, though it 
would be defective as to search of his person. 
Seals v. State, 157 Tenn. 538, 11 S.W.2d 879, 
1928 Tenn. LEXIS 218 (1928). 

Search warrant adjudging that offenses of 
unlawful possession of gambling devices and 
gambling were being committed by “John Doe, 
alias” on premises described as “14762 Market 
Street” which was the upstairs over the Paris 
Cafe validly authorized search of rooms occu- 
pied by defendant at that address though there 
were other rooms at the same address occupied 
by another person. Renner v. State, 187 Tenn. 
647, 216 S.W.2d 345, 1948 Tenn. LEXIS 479 
(1948). 


4, —Warrant and Affidavit — Variance. 
Warrant describing premises to be searched 
as 2706 “Coward” Street instead of 2706 “Cow- 
art” Street was sufficient where there was no 
street in the city named “Coward” and the 
affidavit attached to the warrant gave the cor- 
rect name of the street, the two names being 
idem sonans. Seals v. State, 157 Tenn. 538, 11 
S.W.2d 879, 1928 Tenn. LEXIS 218 (1928). 


5. —Reference to Affidavit. 

The information presented to the magistrate 
in the affidavit for the issuance of a search 
warrant is not a part of the warrant, but 
evidence upon which the magistrate must de- 
termine whether or not the warrant should be 
issued. Hampton v. State, 148 Tenn. 155, 252 
S.W. 1007, 1923 Tenn. LEXIS 3 (1923); Arm- 
strong v. State, 150 Tenn. 416, 265 S.W. 672, 
1924 Tenn. LEXIS 16 (1924); Jackson v. State, 
153 Tenn. 431, 284 S.W. 356, 1925 Tenn. LEXIS 
40 (1926). 

If warrant does not describe the premises in a 
sufficient manner it cannot be corrected by 
description appearing in affidavit though both 
warrant and affidavit are on one printed instru- 
ment. Minton v. State, 186 Tenn. 541, 212 
S.W.2d 373, 1948 Tenn. LEXIS 577 (1948). 


6. Description of Person. 

Warrant describing the offender as “John 
Doe, alias,” though the officer procuring the 
warrant knew the name of the offender, would 
be insufficient to warrant a search of the offend- 
er’s person, in view of this section, but is 
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sufficient basis for a search of the premises 
occupied by him. Seals v. State, 157 Tenn. 538, 
11 S.W.2d 879, 1928 Tenn. LEXIS 218 (1928). 

Where warrant commanded the search of the 
specified truck under the control of the defen- 
dant but did not command the search of the 
defendant, no authority existed under the war- 
rant for the search of the defendant. Parker v. 
State, 177 Tenn. 380, 150 S.W.2d 725, 1941 
Tenn. LEXIS 14 (1941). 


7. Description of Property. 

A warrant must tell the officer what to search 
for, as well as where to search. Hampton v. 
State, 148 Tenn. 155, 252 S.W. 1007, 1923 Tenn. 
LEXIS 3 (1923). 

If the purpose of search is to seize not speci- 
fied property, but any property of a specified 
character, which by reason of its character, and 
of the place where and the circumstances under 
which it may be found, if found at all would be 
illicit, a description as to such character, place 
and circumstances, would be unnecessary. Lea 
v. State, 181 Tenn. 378, 181 S.W.2d 351, 1944 
Tenn. LEXIS 383 (1944); Hackerman v. State, 
189 Tenn. 130, 223 S.W.2d 194, 1949 Tenn. 
LEXIS 408 (1949). 

Where the purpose of the search is to find 
specific property, it should be so particularly 
described as to preclude the possibility of seiz- 
ing any other. Lea v. State, 181 Tenn. 378, 181 
S.W.2d 351, 1944 Tenn. LEXIS 383 (1944); 
Hackerman v. State, 189 Tenn. 130, 223 S.W.2d 
194, 1949 Tenn. LEXIS 408 (1949). 

Where gaming tickets were obtained under 
search warrants issued on May 13, such search 
warrants were not converted into unconstitu- 
tional general warrants by reason of the fact 
that warrants were served on May 14 and 
tickets seized were dated May 14 as evidence 
showed that a comprehensive plan or scheme of 
a continuous nature was involved making it 
unnecessary for the exact property specified in 
the warrant to be seized. Solomon v. State, 203 
Tenn. 583, 315 S.W.2d 99, 1958 Tenn. LEXIS 
335 (1958), superseded by statute as stated in, 
State v. Little, 560 S.W.2d 403, 1978 Tenn. 
LEXIS 568 (Tenn. 1978). 

Property to be seized must not only be de- 
scribed as “stolen” but referred to with specific- 
ity, e.g., “stereo tapes or players;” similarly, a 
search warrant must describe those items as 
contraband when they are illegal by virtue of 
the nature of the use. State v. Johnson, 854 
S.W.2d 897, 1993 Tenn. Crim. App. LEXIS 16 
(Tenn. Crim. App. 1993), appeal denied, — 
S.W.2d —, 1993 Tenn. LEXIS 119 (Tenn. Mar. 
22, 1993). 

Use of the term “drugs,” instead of more 
specific description such as “marijuana,” was 
an insufficient basis for the issuance of a search 
warrant. State v. Johnson, 854 S.W.2d 897, 
1993 Tenn. Crim. App. LEXIS 16 (Tenn. Crim. 
App. 1993), appeal denied, — S.W.2d —, 1993 
Tenn. LEXIS 119 (Tenn. Mar. 22, 1993). 
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8. —Intoxicating Liquor. 

Where an affidavit charged defendant with 
“handling, making, or selling whiskey,” and the 
warrant directed officers to search defendant’s 
premises for “said articles,” the warrant was 
insufficient. Hampton v. State, 148 Tenn. 155, 
252 S.W. 1007, 1923 Tenn. LEXIS 3 (1923). 

Where intoxicating liquor is the object of 
search, a general description “intoxicating li- 
quor” is a sufficient description of the thing for 
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which search is to be made. Hampton v. State, 
148 Tenn. 155, 252 S.W. 1007, 1923 Tenn. 
LEXIS 3 (1923); Armstrong v. State, 150 Tenn. 
416, 265 S.W. 672, 1924 Tenn. LEXIS 16 (1924). 

A search warrant commanding search for 
“liquors” contains a sufficient description, for 
the word “liquor” is commonly used as meaning 
intoxicating liquor. Armstrong v. State, 150 
Tenn. 416, 265 S.W. 672, 1924 Tenn. LEXIS 16 
(1924). 


(a) A search warrant shall be executed and returned to the magistrate by 
whom it was issued within five (5) days after its date, after which time, unless 


executed, it is void. 


(b) All search warrants in this state may be executed either in the daytime 


or in the nighttime. 


History. 

Code 1858, § 5326; Shan., § 7304; mod. Code 
1932, § 11907; Acts 1969, ch. 252, § 1; T.C.A. 
(orig. ed.), § 40-507. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 18.122. 


Tennessee Jurisprudence, 16 Tenn. Juris., 
Intoxicating Liquors, § 28; 22 Tenn. Juris., 
Searches and Seizures, §§ 6, 7. 


NOTES TO DECISIONS 


Analysis 


. Rebuttable Presumption. 

Return on Day Executed. 

Second Search on Same Warrant. 

. Civil Action for Malicious Prosecution. 
Failure to Return. 

Improper Return. 

. Improper Execution. 

. Choice of Law. 

Timely Execution. 
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. Rebuttable Presumption. 

There is a rebuttable presumption that a 
warrant served within the five-day period as 
provided in T.C.A. § 40-6-107 retains the prob- 
able cause validity attributed to it by the issu- 
ing magistrate, subject to a proper evidentiary 
showing to the contrary. The burden of proof is 
on the challenger to show not just that probable 
cause no longer exists, but that something 
objective occurred in the interval to reasonably 
put the police on notice of that fact. State v. 
Evans, 815 S.W.2d 503, 1991 Tenn. LEXIS 289 
(Tenn. 1991). 


2. Return on Day Executed. 

Where search warrants directed that the 
officer make the return within 10 days but 
warrants were executed and returned on the 
day issued, the direction was mere surplusage 
and no injury arose to the defendant therefrom. 


Zimmerman v. State, 173 Tenn. 673, 122 S.W.2d 
436, 1938 Tenn. LEXIS 53 (1938). 


3. Second Search on Same Warrant. 
Second search of defendant’s premises for 
whiskey on the basis of search warrant used on 
first search was illegal and constituted unrea- 
sonable search and seizure even though second 
search was made within five days after date of 
warrant. McDonald v. State, 195 Tenn. 282, 259 
S.W.2d 524, 1953 Tenn. LEXIS 335 (1953). 


4, Civil Action for Malicious Prosecution. 

In action for malicious prosecution because of 
a search warrant, plaintiff sufficiently showed a 
termination of the litigation by his allegation 
and proof that no property had been found by 
the officer when his premises were searched 
and that the warrant had been returned to the 
court issuing the same with the official state- 
ment to such effect. Townsell v. Louisville & 
N.R.R., 4 Tenn. Civ. App. (Higgins) 211 (1912). 


5. Failure to Return. 

Where warrant is duly executed within five 
days, the failure of the officer to make the 
return within five days does not affect its valid- 
ity, the return being a mere ministerial duty. 
Bowman v. State, 211 Tenn. 38, 362 S.W.2d 255, 
1962 Tenn. LEXIS 338 (1962). 

Failure to return an executed search warrant 
to the issuing magistrate did not render the 
warrant invalid since the return of an officer 
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upon a search warrant is a ministerial function 
and does not affect the validity of the warrant 
and its execution by the officer. State v. Hill- 
iard, 906 S.W.2d 466, 1995 Tenn. Crim. App. 
LEXIS 246 (Tenn. Crim. App. 1995). 


6. Improper Return. 

An improper return of the search warrant 
cannot negate the validity of an otherwise legal 
search. State v. Robinson, 622 S.W.2d 62, 1981 
Tenn. Crim. App. LEXIS 371 (Tenn. Crim. App. 
1980), dismissed, LeMay v. Tennessee, 454 U.S. 
1096, 102 S. Ct. 667, 70 L. Ed. 2d 636, 1981 
U.S. LEXIS 2831 (1981). 


7. Improper Execution. 

Execution of a warrant beyond the five-day 
period fixed by T.C.A. § 40-6-107 renders the 
warrant impermissibly void and in violation of 
the U.S. Const., amend. 4 prohibition against 
unreasonable searches and seizures. State v. 
Evans, 815 S.W.2d 503, 1991 Tenn. LEXIS 289 
(Tenn. 1991). 


8. Choice of Law. 
Whether state or federal law should be ap- 
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plied to determine the validity of a warrant 
issued by a federal magistrate that was ex- 
ecuted one day too late under T.C.A. § 40-6-107 
and Tenn. R. Crim. P. 41(d), but within the 
10-day limit set by federal law, did not turn, as 
a matter of law, on the forum in which the 
evidence was proffered; instead, the matter was 
one which turned, as a factual matter, on the 
relationship between the federal and state offi- 
cers involved in the case and on whether those 
officers were acting under color of state law. 
State v. Hudson, 849 S.W.2d 309, 1993 Tenn. 
LEXIS 51 (Tenn. 1993). 


9. Timely Execution. 

Search warrant was executed when the agent 
transferred the cell phones to the Tennessee 
Bureau of Investigation technical services unit, 
within the five-day time period. State v. Patel, 
—§$.W.3d —, 2017 Tenn. Crim. App. LEXIS 767 
(Tenn. Crim. App. Aug. 25, 2017), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 12 (Tenn. 
Jan. 17, 2018). 


40-6-108. Exclusionary Rule Reform Act. 


(a) Notwithstanding any law to the contrary, any evidence that is seized as 
a result of executing a search warrant issued pursuant to this part or pursuant 
to Tennessee Rules of Criminal Procedure Rule 41 that is otherwise admissible 
in a criminal proceeding and not in violation of the constitution of the United 
States or Tennessee shall not be suppressed as a result of any violation of this 
part or any violation of Tennessee Rules of Criminal Procedure Rule 41 if the 
court determines that such violation was a result of a good faith mistake or 
technical violation made by a law enforcement officer, court official, or the 
issuing magistrate as defined in subsection (c). 

(b) This section does not limit or prohibit the enforcement of any appropri- 
ate civil remedy in actions pursuant to other provisions of law against any 
individual or government entity found to have conducted an unreasonable 
search or seizure; provided, however, that unless otherwise provided by federal 
law or the constitution of Tennessee, if any evidence is seized as a result of a 
good faith mistake or technical violation, as defined in subsection (c), the 
individual or government entity shall not be civilly liable. 

(c) As used in this section, unless the context otherwise requires, “good faith 
mistake or technical violation” means: 

(1) An unintentional clerical error or clerical omission made by a law 
enforcement officer, court official or issuing magistrate in the form, prepa- 
ration, issuance, filing and handling of copies, or return and inventory of a 
search warrant; 

(2) When the officer to whom the warrant is delivered for execution is not 
present during the execution but an officer with law enforcement authority 
over the premises does otherwise execute the search warrant; 

(3) A reasonable reliance on a statute that is subsequently ruled uncon- 
stitutional; or controlling court precedent that is overruled after the issu- 
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ance of a search warrant, unless the court overruling the precedent orders 
the new precedent to be applied retroactively. 


History. 
Acts 2011, ch. 252, § 1. 


Attorney General Opinions. 
Constitutionality of “Exclusionary Rule Re- 


form Act”. OAG 11-32, 2011 Tenn. AG LEXIS 34 
(4/11/11). 


NOTES TO DECISIONS 


Analysis 


1. Applicability. 
2. Good Faith Mistakes Or Technical Viola- 
tions. 


1. Applicability. 

Trial court did not err in granting defendant’s 
motion to suppress because the Exclusionary 
Rule Reform Act could not be applied to defen- 
dant’s case; the Act did not contain any indica- 
tion by the Legislature that it could be applied 
retroactively, and the retroactive application of 
the Act violated defendant’s constitutional pro- 
tection against ex post facto laws because it 
altered defendant’s situation to his disadvan- 
tage. State v. Hayes, — S.W.3d —, 2013 Tenn. 
Crim. App. LEXIS 576 (Tenn. Crim. App. July 
1, 2013), overruled, State v. Pruitt, 510 S.W.3d 
398, 2016 Tenn. LEXIS 980 (Tenn. Dec. 30, 
2016). 

Trial court did not err by granting defen- 
dant’s motion to suppress evidence on the 
ground that a police officer’s failure to deliver a 
copy of a search warrant to defendant was not a 
“clerical error” under the Exclusionary Rule 
Reform Act where the legislature carefully 
worded the definition of “good faith mistake or 
technical violation” to include only those errors 
and omissions that were “clerical” and the legal 
definition of “clerical error” referred to a mis- 
take in writing such as an unintentional typo- 
graphical error or an omission in the writing. 
Nothing indicated that the legislature intended 
for the ERRA to permit the admission of evi- 
dence that was obtained when the State com- 
pletely failed to deliver a copy of the search 
warrant to a defendant in violation of Tenn. R. 
Crim. P. 41. State v. Daniel, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 220 (Tenn. Crim. App. 
Mar. 29, 2016). 

Trial court did not err by refusing to suppress 
evidence seized from the search of defendant’s 


40-6-109. [Expired.] 


History. 
Acts 2014, ch. 769, § 1; expired pursuant to 
Acts 2014, ch. 769, § 2, effective July 1, 2015. 


Compiler’s Notes. 
Former section § 40-6-109, concerning appli- 


home on the ground that the search warrant 
did not comply with Tenn. R. Crim. P. 41 where 
the court determined that T.C.A. § 40-6-108 
was constitutional and therefore the evidence 
admitted was not in error. State v. Lowe, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 497 
(Tenn. Crim. App. July 12, 2016). 

Tennessee Exclusionary Rule Reform Act, 
T.C.A. § 40-6-108, was not an ex post facto 
statute as applied in defendant’s case. As a 
result, defendant’s motion to suppress the evi- 
dence against defendant was not well-taken 
because the error in the date written on the 
search warrant was a good faith or technical 
mistake and the trial court properly ruled that, 
pursuant to the Act, the evidence was not to be 
suppressed. State v. Pruitt, 510 S.W.3d 398, 
2016 Tenn. LEXIS 980 (Tenn. Dec. 30, 2016). 

Because the holding that the execution of 
search warrants was unconstitutional was 
based on a violation of the United States and 
Tennessee Constitutions, the statute did not 
apply. State v. Frazier, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 861 (Tenn. Crim. App. Sept. 
25, 2017). 


2. Good Faith Mistakes Or Technical Vio- 
lations. 

Defendant’s motion to suppress the evidence 
of defendant’s blood alcohol concentration level 
obtained pursuant to a search warrant was 
properly granted because, based upon the 
court’s discrediting the testimony from the 
magistrate and the officer, the inconsistent tes- 
timony of each witness, and the absence of a 
definitive explanation for the time of issuance 
discrepancies during the suppression hearing, 
the record did not preponderate against the 
trial court’s determination that the discrepan- 
cies were not mere technical violations or good 
faith mistakes. State v. Collier, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 1036 (Tenn. 
Crim. App. Dec. 15, 2017). 


cation for and issuance of warrant by electronic 
means, expired pursuant to Acts 2014, ch. 769, 
§ 2, which provided that this section shall 
cease to be effective on July 1, 2015. 
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40-6-110. Searches of cellular telephones and cellular telephone data. 


(a) As used in this section: 

(1) “Cellular telephone” means a wireless telephone authorized by the 
federal communications commission to operate in the frequency bandwidth 
reserved for cellular radio telephones; 

(2) “Cellular telephone data” means any data that is stored in a cellular 
telephone including telephone numbers, addresses, pictures, documents, 
texts, videos, music and any other information that is stored in a cellular 
telephone; and 

(3) “Law enforcement officer” means any person authorized to effectuate 
an arrest who is employed by the state, or a county, municipality or 
metropolitan form of government. 

(b) No law enforcement officer shall search, examine, extract or duplicate 
any cellular telephone data, even if incident to a lawful arrest, unless: 

(1) The officer has obtained a search warrant issued pursuant to this part 
or Rule 41 of the Tennessee Rules of Criminal Procedure; 

(2) The owner of the cellular telephone or the person in possession of the 
cellular telephone at the time it is seized gives the officer informed consent 
for the officer to search the cellular telephone; or 

(3) Exigent circumstances exist at the time of the seizure requiring the 
officer to search the cellular telephone. 

(c) No cellular telephone data that is obtained in violation of this section 
may be used in any court of law or administrative board as evidence, nor may 
other evidence that is derived from the illegally obtained data be used as 
evidence in any such proceeding. 

(d) This section shall not apply to any cellular telephone that, at the time of 
its seizure or discovery, has been abandoned by the owner or person respon- 
sible for its abandonment. 


History. 40-6-109 was previously enacted by Acts 2014, 
Acts 2014, ch. 785, § 1. ch. 769, § 1; therefore, the enactment by Acts 


EecowCommissions Notes? ssicts,2014,(ch. Rie ine oe of i sais tte ae 
785, § 1 purported to enact § 40-6-109. Section . i 


PART 2 
ARREST WARRANTS 


40-6-201. “Warrant of arrest” defined. 


A warrant of arrest is an order, in writing, stating the substance of the 
complaint, directed to a proper officer, signed by a magistrate, and command- 
ing the arrest of the defendant. 


History. Law Reviews. 
Code 1858, § 5023; Shan., § 6982; Code The Tennessee Court System — Criminal 
1932, § 11521; T.C.A. (orig. ed.), § 40-706. Court (Frederic S. Le Clercq), 8 Mem. St. L. 
Rev. 319. 
Compiler’s Notes. 


This part may be affected by Tenn R.Crim.P. Attorney General Opinions. 
4. Issuance of citations and arrest warrants by 


40-6-202 


general sessions court clerks, OAG 00-044 
(3/13/00). 
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Multiple crimes in singlé warrant. OAG 15- 
20, 2015 Tenn. AG LEXIS 20 (3/13/15). 


NOTES TO DECISIONS 


Analysis 


1. Valid Arrest Warrant. 
2. No Arrest Warrant Issued. 


1. Valid Arrest Warrant. 

Trial court properly granted defendant’s mo- 
tion to dismiss an indictment charging her with 
the misdemeanor offenses of driving under the 
influence and simple possession of marijuana 
because no document in the record qualified as 
a valid arrest warrant, the State failed to 
establish that defendant’s first appearance in 
general sessions court was within the appli- 
cable statute of limitations, and more than one 
year had elapsed between date of the offenses 
and date defendant’s case was bound over to 
the grand jury. State v. Hayes, — S.W.3d —, 


40-6-202. Power of magistrates. 


2016 Tenn. Crim. App. LEXIS 466 (Tenn. Crim. 
App. June 29, 2016). 


2. No Arrest Warrant Issued. 

Trial court properly granted defendant’s mo- 
tion to dismiss because an arrest warrant was 
never issued, and the form affidavit of com- 
plaint did not substitute for a valid arrest 
warrant since it did not contain an order that 
defendant be arrested and brought before the 
nearest appropriate magistrate in the county of 
arrest; the affidavit of complaint was initially 
signed by a notary public rather than a quali- 
fied judicial officer and contained no order com- 
manding the arrest of defendant. State v. Jack- 
son, — S.W.3d —, 2016 Tenn. Crim. App. LEXIS 
566 (Tenn. Crim. App. Aug. 4, 2016). 


For the apprehension of persons charged with public offenses, magistrates 
are authorized within their jurisdiction, to issue warrants of arrest, under the 
rules and regulations prescribed in this part. 


History. 
Code 1858, § 5019; Shan., § 6978; Code 
1932, § 11517; T.C.A. (orig. ed.), § 40-701. 


Cross-References. 

Condemned inmate, warrant for, § 40-23- 
118. 

Magistrate defined, § 40-5-101. 

Extradition, governor’s warrant of arrest, 
§ 40-9-116. 

Officials designated as magistrates, § 40-1- 
106. 

Person withholding books and property ap- 
pertaining to public office, warrant of commit- 
ment, § 8-49-105. 

Persons whose compensation is contingent 
upon issuance or nonissuance are prohibited 


from issuing a search warrant, an arrest war- 
rant or mittimus, § 40-5-106. 


Textbooks. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 3-12-5. 

Tennessee Jurisprudence, 25 Tenn. Juris., 
Warrants, § 3. 


Law Reviews. 
The Tennessee Law of Arrest (Rollin M. Per- 
kins), 2 Vand. L. Rev. 509. 


Attorney General Opinions. 

Authority of magistrate to prohibit the mak- 
ing and signing of an affidavit of complaint, 
OAG 99-188 (9/22/99). 


NOTES TO DECISIONS 


Analysis 


1. Constitutionality. 
2. Issuance in County Where Found. 


1. Constitutionality. 

The issuance of a state’s warrant by a non- 
salaried justice of the peace (now judge of the 
court of general sessions) does not satisfy the 
requirements of a neutral and detached magis- 
trate and is violative of U.S. Const., amend. 14 


and Tenn. Const., art. I, § 8. In re Dender, 571 
S.W.2d 491, 1978 Tenn. LEXIS 647 (Tenn. 
1978). 


2. Issuance in County Where Found. 

Warrants of arrest may be issued not only in 
the county in which the offense was committed, 
but also in any county in which the person 
sought to be arrested is found. McCaslin v. 
McCord, 116 Tenn. 690, 94 S.W. 79, 1906 Tenn. 
LEXIS 21 (1906). 
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40-6-203. Examination of affiant. 


(a) Upon information made to any magistrate of the commission of a public 
offense, the magistrate shall examine, on oath, the affiant or affiants, reduce 
the examination to writing, and cause the examination to be signed by the 
person making it. 

(b)(1) The examination of the affiant or affiants by the magistrate or 

lawfully authorized court clerk does not have to take place in a face-to-face 

meeting of the parties but may be conducted through the use of electronic 
audio-visual equipment which allows the affiant and the examining official 
to both view and hear each other simultaneously. 

(2) Prior to the examination, an affiant shall prepare an affidavit of 
complaint in conformance with Rule 3 of the Tennessee Rules of Criminal 
Procedure and shall electronically transmit a facsimile copy of that affidavit 
to the examining official. After the receipt of a legible facsimile copy of the 
affidavit of complaint, the examining official shall proceed with the exami- 
nation upon taking the oath of the affiant. Upon the determination by the 
examining official that the transmitted facsimile copy is a true copy of the 
affidavit of complaint of an affiant, the copy shall have the same legal effect 


as the original affidavit of complaint executed by an affiant. 


History. 

Code 1858, § 5020; Shan., § 6979; Code 
1932, § 11518; T.C.A. (orig. ed.), § 40-702; Acts 
1999, ch. 51, § 1; 2003, ch. 366, § 1. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 1.8. 


Law Reviews. 
Effective Minor Courts: Key to Court Mod- 


ernization (James G. France), 40 Tenn. L. Rev. 
29 (1972). 


Attorney General Opinions. 

An arrest warrant issued following the steps 
outlined in a detailed proposal would constitute 
a valid charging instrument, OAG 00-124 
(8/7/00). 

Multiple crimes in single warrant. OAG 15- 
20, 2015 Tenn. AG LEXIS 20 (3/13/15). 


NOTES TO DECISIONS 


Analysis 


. Purpose. 

. Unsigned Affidavit. 

. Affidavit Insufficient. 

. Valid Arrest Warrant. 

. Affidavit of Complaint. 


=e Or WN eS 


. Purpose. 

Sections 40-6-203 — 40-6-205 are calculated 
to reduce the probability of malicious prosecu- 
tion cases. Cohen v. Cook, 62 Tenn. App. 292, 
462 S.W.2d 502, 1969 Tenn. App. LEXIS 278 
(Tenn. Ct. App. 1969), affd, 224 Tenn. 729, 462 
S.W.2d 499, 1970 Tenn. LEXIS 374 (1970). 


2. Unsigned Affidavit. 

Where the affidavit supporting a warrant 
was not signed before issuance of the warrant, 
the warrant at issue was never valid, as there 
was no sworn statement to support issuance of 
the warrant. State v. Wilson, 6 S.W.3d 504, 
1998 Tenn. Crim. App. LEXIS 1176 (Tenn. 
Crim. App. 1998). 


3. Affidavit Insufficient. 

Because the affidavit of complaint contem- 
plated further action, it was not a valid arrest 
warrant, it was insufficient to commence pros- 
ecution. State v. Shell, 512 S.W.3d 267, 2016 
Tenn. Crim. App. LEXIS 474 (Tenn. Crim. App. 
June 29, 2016). 

Circuit court properly granted defendant’s 
motion to dismiss an indictment charging him 
with driving under the influence because the 
prosecution was not commenced within the 
one-year statute of limitations, the affidavit of 
complaint was signed before a notary public 
rather than a qualified judicial officer, and 
there was no evidence in the record to indicate 
that defendant did, in fact, make any court 
appearance prior to the time he waived his 
right to a preliminary hearing, more than one 
year after the commission of the offenses. State 
v. Grieco, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 182 (Tenn. Crim. App. Mar. 10, 2017). 

Circuit court properly granted defendant’s 
motion to dismiss the misdemeanor charges of 


40-6-204 


driving under the influence and following too 
closely because the prosecution was not com- 
menced within the one-year statute of limita- 
tions, and the affidavit of complaint was invalid 
where it was signed before a notary public 
rather than a qualified judicial officer, and 
there was no evidence in the record to indicate 
that defendant did, in fact, make any court 
appearance prior to the time she waived her 
right to a preliminary hearing, more than one 
year after the commission of the offenses. State 
v. Helbert, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 183 (Tenn. Crim. App. Mar. 10, 2017). 


4. Valid Arrest Warrant. 

Trial court properly granted defendant’s mo- 
tion to dismiss an indictment charging her with 
the misdemeanor offenses of driving under the 
influence and simple possession of marijuana 
because no document in the record qualified as 
a valid arrest warrant, the State failed to 
establish that defendant’s first appearance in 
general sessions court was within the appli- 
cable statute of limitations, and more than one 
year had elapsed between date of the offenses 
and date defendant’s case was bound over to 


40-6-204. Contents of examination. 
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the grand jury. State v. Hayes, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 466 (Tenn. Crim. 
App. June 29, 2016). 


5. Affidavit of Complaint. 

Trial court properly granted defendant’s mo- 
tion to dismiss because an arrest warrant was 
never issued, and the form affidavit of com- 
plaint did not substitute for a valid arrest 
warrant since it did not contain an order that 
defendant be arrested and brought before the 
nearest appropriate magistrate in the county of 
arrest; the affidavit of complaint was initially 
signed by a notary public rather than a quali- 
fied judicial officer and contained no order com- 
manding the arrest of defendant. State v. Jack- 
son, — S.W.3d —, 2016 Tenn. Crim. App. LEXIS 
566 (Tenn. Crim. App. Aug. 4, 2016). 

Affidavit of complaint was void because the 
officer’s signing of the affidavit of complaint 
before a notary public rather than a qualified 
judicial officer did not meet the requirements of 
the statute. State v. Jackson, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 566 (Tenn. Crim. App. 
Aug. 4, 2016). 


The written examination shall set forth the facts stated by the affiant or 
affiants that establish that there is probable cause to believe an offense has 
been committed and that the defendant committed it. 


History. 

Code 1858, § 5021; Shan., § 6980; Code 
1932, § 11519; T.C.A. (orig. ed.), § 40-703; Acts 
2003, ch. 366, § 2. 


Attorney General Opinions. 
Multiple crimes in single warrant. OAG 15- 
20, 2015 Tenn. AG LEXIS 20 (3/13/15). 


NOTES TO DECISIONS 


Analysis 


1. Purpose. 
2. Affidavit of Complaint. 


1. Purpose. 

Sections 40-6-203 — 40-6-205 are intended to 
reduce the probability of malicious prosecution. 
Cohen v. Cook, 62 Tenn. App. 292, 462 S.W.2d 
502, 1969 Tenn. App. LEXIS 278 (Tenn. Ct. 
App. 1969), affd, 224 Tenn. 729, 462 S.W.2d 
499, 1970 Tenn. LEXIS 374 (1970). 


2. Affidavit of Complaint. 
Trial court properly granted defendant’s mo- 


40-6-205. Issuance of warrant. 


tion to dismiss because an arrest warrant was 
never issued, and the form affidavit of com- 
plaint did not substitute for a valid arrest 
warrant since it did not contain an order that 
defendant be arrested and brought before the 
nearest appropriate magistrate in the county of 
arrest; the affidavit of complaint was initially 
signed by a notary public rather than a quali- 
fied judicial officer and contained no order com- 
manding the arrest of defendant. State v. Jack- 
son, — S.W.3d —, 2016 Tenn. Crim. App. LEXIS 
566 (Tenn. Crim. App. Aug. 4, 2016). 


(a) If the magistrate is satisfied from the written examination that there is 
probable cause to believe the offense complained of has been committed and 
that there is probable cause to believe the defendant has committed it, then the 
magistrate shall issue an arrest warrant. The finding of probable cause shall 
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be based on evidence, which may be hearsay in whole or in part; provided, 
however, that there is a substantial basis for believing the source of the 
hearsay to be credible and for believing that there is a factual basis for the 
information furnished. 

(b) In determining whether to issue an arrest warrant pursuant to subsec- 
tion (a), or a criminal summons pursuant to § 40-6-215, the following shall 
apply: 

(1) If a single or multiple affiants are seeking a warrant of arrest for a 
felony or misdemeanor offense, and at least one (1) or more of the affiants is 
a law enforcement officer, as defined by § 39-11-106, the magistrate shall 
issue an arrest warrant unless the law enforcement officer requests a 
summons be issued instead; 

(2) If a single or multiple affiants are seeking a warrant of arrest for a 
misdemeanor offense, as defined in § 39-11-110, and none of the affiants is 
a law enforcement officer, as defined by § 39-11-106, there is a presumption 
that the magistrate shall issue a criminal summons. The presumption is 
overcome if: 

(A) The affiant or affiants request a warrant, submit sufficient informa- 
tion demonstrating the need for a warrant, and the magistrate agrees that 
an arrest warrant should be issued instead of a summons; or 

(B) The magistrate finds an arrest warrant is necessary to prevent 
immediate danger to a victim of domestic abuse, sexual assault or stalking 
as defined in § 36-3-601; 

(3) If a single or multiple affiants are seeking a warrant of arrest for a 
felony offense as defined in § 39-11-110, and none of the affiants is a law 
enforcement officer, as defined by § 39-11-106, there is a presumption that 
the magistrate shall not issue either a criminal summons as provided in 
§ 40-6-215, or an arrest warrant. This presumption is overcome if the 
magistrate finds an arrest warrant is necessary to prevent immediate 
danger to a victim of domestic abuse, sexual assault or stalking as defined in 
§ 36-3-601. 

(c) Notwithstanding this section, if the affiant to an affidavit of complaint for 
an arrest warrant is the parent or legal guardian of a child who is the victim 
of alleged criminal conduct, no arrest warrant shall issue to the affiant without 
the written approval of the district attorney general in the district in which the 
conduct occurred if: 

(1) The person the affiant seeks to have arrested was an employee of a 
local education agency (LEA) at the time of the alleged offense; and 

(2) The affiant alleges that the LEA employee engaged in conduct that 
harmed the child of the affiant parent or legal guardian and, at the time of 
the conduct, the LEA employee had supervisory or disciplinary power over 
the child. 


History. Compiler’s Notes. 

Code 1858, § 5022; Shan., § 6981; Code Acts 2014, ch. 531, § 3, provided that the act, 
1932, § 11520; T.C.A. (orig. ed.), § 40-704; Acts which amended subsections (a) and (b), shall 
2003, ch. 366, § 3; 2004, ch. 889, § 1; 2005, ch. apply to all warrants of arrest and criminal 
482, § 3; 2009, ch. 390, § 1; 2014, ch. 531, § 1. summons issued before or after July 1, 2014. 


40-6-206 


Cross-References. 

Persons whose compensation is contingent 
upon issuance or nonissuance prohibited from 
issuing warrant or mittimus, § 40-5-106. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 1.8. 


Law Reviews. 

Pressing Charges: Arrest Warrants Severely 
Restricted Under New Law (David Raybin), 40 
No. 3 Tenn. B.J. 30 (2004). 

The Tennessee Court System — Criminal 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 319. 
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Attorney General Opinions. 

Magistrate may identify deficiencies in a 
warrant application or affidavit and inform a 
requesting officer what is needed to cure such 
deficiencies without abandoning his or her ju- 
dicial role as a neutral and detached magis- 
trate. OAG 14-10, 2014 Tenn. AG LEXIS 11 
(1/16/14). 

Effect of Acts 2014, ch. 531 on arrests by 
private citizens, security officers; warrant re- 
quirements where affiant not a law enforce- 
ment officer. OAG 14-93, 2014 Tenn. AG LEXIS 
96 (10/24/14). 

Multiple crimes in single warrant. OAG 15- 
20, 2015 Tenn. AG LEXIS 20 (3/13/15). 


NOTES TO DECISIONS 


Analysis 


1. Purpose. 

. Costs on Issuance Without Reasonable 
Cause. 

. City Ordinance Violation — Necessity. 

. Reasonable Grounds. 

Unsigned Affidavit. 

Affidavit of Complaint. 


i) 


mR DOW ow 


. Purpose. 

Sections 40-6-203 — 40-6-205 are intended to 
reduce the probability of malicious prosecution. 
Cohen v. Cook, 62 Tenn. App. 292, 462 S.W.2d 
502, 1969 Tenn. App. LEXIS 278 (Tenn. Ct. 
App. 1969), affd, 224 Tenn. 729, 462 S.W.2d 
499, 1970 Tenn. LEXIS 374 (1970). 


2. Costs on Issuance Without Reasonable 
Cause. 

A warrant of arrest issued upon the affidavit 
of one who did not know the facts of his own 
knowledge, but had been told by a third party 
that the offense had been committed, was is- 
sued without sufficient legal grounds. State v. 
Good, 77 Tenn. 240, 1882 Tenn. LEXIS 45 
(1882). 


3. City Ordinance Violation — Necessity. 
Prosecution for violation of city ordinance is a 
civil proceeding, hence warrant does not have 
to be issued on oath of a person even though 
offense is prohibited by both city ordinance and 


state law. Nashville v. Baker, 167 Tenn. 661, 73 
S.W.2d 169, 1933 Tenn. LEXIS 75 (1934). 


4, Reasonable Grounds. 

A reasonable ground is one that would justify 
a reasonable man to believe that a particular 
person was guilty of a felony. State v. Haynes, 
720 S.W.2d 76, 1986 Tenn. Crim. App. LEXIS 
2699 (Tenn. Crim. App. 1986). 


5. Unsigned Affidavit. 

Where the affidavit supporting a warrant 
was not signed before issuance of the warrant, 
the warrant at issue was never valid, as there 
was no sworn statement to support issuance of 
the warrant. State v. Wilson, 6 S.W.3d 504, 
1998 Tenn. Crim. App. LEXIS 1176 (Tenn. 
Crim. App. 1998). 


6. Affidavit of Complaint. 

Trial court properly granted defendant’s mo- 
tion to dismiss because an arrest warrant was 
never issued, and the form affidavit of com- 
plaint did not substitute for a valid arrest 
warrant since it did not contain an order that 
defendant be arrested and brought before the 
nearest appropriate magistrate in the county of 
arrest; the affidavit of complaint was initially 
signed by a notary public rather than a quali- 
fied judicial officer and contained no order com- 
manding the arrest of defendant. State v. Jack- 
son, — S.W.3d —, 2016 Tenn. Crim. App. LEXIS 
566 (Tenn. Crim. App. Aug. 4, 2016). 


40-6-206. Time of issuance and return — Misdemeanor cases. 


Any process, warrant, precept or summons authorized to be issued by any of 
the judges or clerks of the court, in any criminal prosecution on behalf of the 
state, may be issued at any time and made returnable to any day of the term. 
In a misdemeanor case, if a process, warrant, precept or summons has not been 
served, returned or quashed within five (5) years from the date of its issuance, 
the process, warrant, precept or summons shall be automatically terminated 


and removed from the records. 
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History. 

Code 1858, § 5031 (deriv. Acts 1794, ch. 1, 
§ 10); Shan., § 6991; Code 1932, § 11530; 
impl. am. Acts 1979, ch. 68, § 3; T.C.A. (orig. 
ed.), § 40-705; Acts 1993, ch. 387, § 1. 


Attorney General Opinions. 
T.C.A. § 40-6-206 has no application to pro- 


40-6-208 


bation violation warrants, OAG 02-126 
(11/25/02). 

Applicability of T.C.A. § 40-6-206 to felony 
cases, OAG 06-001 (1/3/06). 

T.C.A. § 40-6-206 does not apply to probation 


violation warrants, OAG 06-001 (1/3/06). 


NOTES TO DECISIONS 


Analysis 


1. Search Warrant. 
2. Issuance on Sunday. 


1. Search Warrant. 

A search warrant is a warrant issued in a 
“criminal prosecution on behalf of the state” as 
the phrase is used in this section. Seals v. State, 
157 Tenn. 538, 11 S.W.2d 879, 1928 Tenn. 
LEXIS 218 (1928). 


40-6-207. Form of warrant. 


2. Issuance on Sunday. 

The broad language of this section authoriz- 
ing issuance of process in criminal cases “at any 
time” authorizes the issuance of such process 
on Sunday, and the performance on Sunday of 
any judicial act necessary as a prerequisite to 
the issuance of such process. Seals v. State, 157 
Tenn. 538, 11 S.W.2d 879, 1928 Tenn. LEXIS 
218 (1928). 


The warrant of arrest may be substantially as follows: 


State of Tennessee, 
County of ; 
To any lawful officer of the state: 


Information on oath having been made to me that the offense of 
(designating or describing it) has been committed, and accusing C. D. 
thereof: You are, therefore, commanded, in the name of the state, forthwith 
to arrest C. D., and bring C. D. before me, or some other magistrate of the 
county, to answer the charge. E. F., Magistrate for __—- County. 


History. 
Code 1858, § 5025; Shan., § 6984; Code 
1932, § 11523; T.C.A. (orig. ed.), § 40-707. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 1.10. 


Attorney General Opinions. 
Multiple crimes in single warrant. OAG 15- 
20, 2015 Tenn. AG LEXIS 20 (3/13/15). 


NOTES TO DECISIONS 


1. False Imprisonment — Void Warrant. 
A warrant for arrest which is not fair and 


regular on its face, but void, affords the officer 
attempting to serve it no protection as against 


40-6-208. Contents of warrant. 


an action for false imprisonment. Reichman v. 
Harris, 252 F. 371, 1918 U.S. App. LEXIS 2071 
(6th Cir. Tenn. 1918). 


(a) The warrant should specify the name of the defendant, but if it is 
unknown to the magistrate, the defendant may be designated in the warrant 


by any name. 


(b) It should also state the offense either by name, or so that it can be clearly 


inferred. 


40-6-209 
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(c) It should also show, in some part, the county in which issued, the name 


and initials of the magistrate in office. 


(d) The warrant shall include a copy of the affidavit of complaint. 


History. 

Code 1858, §§ 5026, 5027; Shan., §§ 6985, 
6986; Code 1932, §§ 11524, 11525; T.C.A. (orig. 
ed.), §§ 40-708, 40-709; Acts 2003, ch. 366, § 4. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 1.10. 


Law Reviews. 

The Tennessee Court System — Criminal 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 319. 


Attorney General Opinions. 
Multiple crimes in single warrant. OAG 15- 
20, 2015 Tenn. AG LEXIS 20 (3/13/15). 


NOTES TO DECISIONS 


1. Sufficiency of Warrant. 

All questions as to the sufficiency of the 
warrant are foreclosed by the finding of an 
indictment. Jones v. Tenn., 206 Tenn. 245, 332 
S.W.2d 662, 1960 Tenn. LEXIS 512 (1960). 

Where warrant, when read in its entirety, 
clearly inferred that defendant was charged 
with fourth successive offense of driving a mo- 
tor vehicle on a public highway while under the 
influence of an intoxicant, warrant was not 
fatally defective. Murff v. State, 221 Tenn. 111, 
425 S.W.2d 286, 1967 Tenn. LEXIS 359 (1967). 

Where defendant was arrested on a warrant 
for D.U.I., his indictment issued more than one 
year later, which charged him with driving 
while under the influence of an intoxicant and 
for driving with an alcohol concentration of .10 
percent or more, was not untimely as to the 
second charge because the warrant need not 
have specified the facts of the charge and prop- 
erly apprised defendant of the potential 
charges against which he would have to defend. 
State v. Tait, 114 S.W.3d 518, 2003 Tenn. LEXIS 
826 (Tenn. 2003). 


40-6-209. Officer to whom directed. 


Prosecution for attempted aggravated rape 
was properly and timely commenced with in 
the eight-year statute of limitations for at- 
tempted aggravated rape, T.C.A. § 40-2- 
101(b)(1)-(2), by the filing of the “John Doe” 
arrest warrant because The “John Doe” desig- 
nation in the warrant, coupled with the de- 
tailed DNA profile of the assailant, identified 
defendant with “reasonable certainty” as re- 
quired by the Fourth Amendment, Tenn. Const. 
art. I, § 7, T.C.A. § 40-6-208, and Tenn. R. 
Crim. P. 4(c)(1)(B). State v. Burdick, 395 S.W.3d 
120, 2012 Tenn. LEXIS 903 (Tenn. Dec. 18, 
2012). 

Criminal prosecution is commenced if, within 
the statute of limitations for a particular of- 
fense, a warrant is issued identifying the defen- 
dant by gender and his or her unique DNA 
profile; a DNA profile exclusively identifies an 
accused with nearly irrefutable precision and, 
as a general rule, satisfies the particularity 
requirements of the Fourth Amendment to the 
United States Constitution and Tenn. Const. 
art. I, § 7. State v. Burdick, 395 S.W.3d 120, 
2012 Tenn. LEXIS 903 (Tenn. Dec. 18, 2012). 


The warrant should be directed to any lawful officer of the state, but if 
executed by any officer having authority, it is valid without regard to its 


direction. 


History. 
Code 1858, § 5024; Shan., § 6983; Code 
1932, § 11522; T.C.A. (orig. ed.), § 40-710. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 1.21. 


40-6-210. Person by whom executed. [Amendments made by Acts 1996, 
ch. 753, § 2 contingent on county approval. See the Com- 


piler’s Notes.] 


A warrant may be executed by any sheriff, or officer acting as sheriff, or the 
sheriffs deputy, or marshal, or police officer of any city or town, acting within 
the sheriffs county, or by any person otherwise authorized by law. The 
reference to “sheriff” or “deputy sheriff” in this section also includes constables 
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in counties of this state having a population of: 


not less than 
3,700 
6,000 
8,400 
8,535 
9,200 
10,770 
11,512 
11,700 
12,000 
14,500 
15,300 
15,750 
17,000 
18,000 
18,300 
19,000 
21,000 
21,600 
23,200 
23,355 
23,391 
23,500 
24,000 
25,600 
27,900 
28,555 
29,250 
31,260 
33,700 
35,480 
41,900 
57,550 
59,500 
60,600 
64,000 
100,000 
118,700 


nor more than 
4,700 
7,800 
8,500 
8,540 
9,570 
10,780 
11,550 
11,900 
13,000 
14,600 
15,500 
16,000 
17,350 
18,200 
18,900 
19,100 
21,500 
22,300 
23,350 
23,391 
23,450 
23,750 
24,255 
27,500 
28,000 
28,600 
31,250 
33,000 
34,000 
41,800 
50,000 
59,400 
60,050 
62,000 
65,000 
118,400 
200,000 


according to the 1960 federal census or any subsequent federal census, and 


Fentress and Hamblen counties. 


History. 

Code 1858, § 5028; Shan., § 6987; Code 
1932, § 11526; Acts 1969, ch. 160, § 3; 1969, 
ch. 319, §§ 3, 4; 1970, ch. 456, § 1; 1970, ch. 
496, § 1; 1970, ch. 588, §§ 1, 2; 1971, ch. 53, 
$$ 1-3; 1971, ch.'231, § 1; 1972, ch.;584; § 1; 


1978; ch. 369," $4 151974, ent 631" §$ TF; '2; 
Private Acts 1976, ch. 242, § 1; Private Acts 
1976, ch. 293, § 1; Acts 1977, ch. 239, § 3; 
1982, ch. 881, § 1; T.C.A. (orig. ed.), § 40-711; 
Acts 1991, ch. 9, § 4; 1992, ch. 973, § 3; Private 
Acts 1994, ch. 191 § 2; Acts 1996, ch. 753, § 2. 


40-6-211 


Compiler’s Notes. 

For tables of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 

Acts 1996, ch. 753, § 6 abolished the office of 
constable, effective in any county having a 
population of not less than thirty-one thousand 
one hundred (31,100) nor more than thirty-one 
thousand four hundred (31,400) according to 
the 1990 federal census or any subsequent 
federal census, upon adoption of a resolution by 
July 15, 1996, by a two-thirds (%) vote of the 
county legislative body of such county. 

Acts 1996, ch. 753, § 7 provided that the 
provisions of the act apply to and shall become 
effective in any county having a population of 
not less than thirty-one thousand one hundred 
(31,100) nor more than thirty-one thousand 
four hundred (31,400), according to the 1990 
federal census or any subsequent federal cen- 
sus upon adoption of a resolution by July 15, 
1996, by a two-thirds (%3) vote of the county 
legislative body of such county. Acts 1996, ch. 
753, § 2, which amended this section, provided 
that, in accordance with Acts 1996, ch. 753, § 7, 
upon adoption of a resolution by the county 
legislative body of any county to which this act 
applies, § 40-6-210, is amended by deleting the 
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figure “24,300” under the heading “nor more 
than” and by substituting instead the figure 
“24,255”; by deleting the figure “28,500” under 
the heading “not less than” and by substituting 
instead the figure “28,555”; by deleting the 
figure “33,000” under the heading “nor more 
than” and by substituting instead the figure 
“31,250”; and by adding a new population cat- 
egory by inserting the figure “31,260” under the 
heading “not less than” and the figure “33,000” 
under the heading “nor more than.” The section 
as set out above reflects the amendment by ch. 
753. 


Cross-References. 

Counties in which office of constable has been 
abolished, § 8-10-101. 

Refusal to perform duty, § 39-16-402. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 1.21, 18.153. 


Attorney General Opinions. 
Municipal police officers’ authority to execute 
state arrest warrants, OAG 98-0153 (8/17/98). 
Extent of municipal police authority beyond 
municipal limits. OAG 10-48, 2010 Tenn. AG 
LEXIS 48 (4/12/10). 


40-6-211. Accuseds outside county — Persons to whom warrant issued 
— Accused brought before magistrate. 


When the person accused has fled, or resides out of the county where the 
offense was committed, the warrant may issue to any lawful officer of any 
county in the state, and the accused may be brought before the magistrate 
issuing the warrant, or any other magistrate. 


History. 

Code 1858, § 5029 (deriv. Acts 1822, ch. 40, 
§ 2); Shan., § 6988; Code 19382, § 11527; 
T.C.A. (orig. ed.), § 40-712. 


Cross-References. 
Persons whose compensation is contingent 
upon issuance or nonissuance are prohibited 


from issuing a search warrant, an arrest war- 
rant or mittimus, § 40-5-106. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 3.3, 1.21, 1.23. 

Tennessee Jurisprudence, 25 Tenn. Juris., 
Warrants, § 3. 


NOTES TO DECISIONS 


1. Execution in “Any County.” 
A warrant may be executed by any lawful 
officer of the state into whose hands such war- 


rant may come, in any county of the state. 
McCaslin v. McCord, 116 Tenn. 690, 94 S.W. 79, 
1906 Tenn. LEXIS 21 (1906). 


40-6-212. Execution outside county. 


When the sheriff, deputy sheriff, coroner or any other officer of any county in 
this state has possession of a warrant or capias for the arrest of any person 
charged with the commission of a crime, it is lawful for the sheriff, deputy 
sheriff, coroner or any other officer to execute that process, and arrest the 
person so charged in any county in this state. “Sheriff” also includes “con- 
stable” in those counties enumerated in § 40-6-210. 
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History. 
Acts 1871, ch. 50, § 1; Shan., § 6989; Code 
1932, § 11528; Acts 1969, ch. 160, § 3; 1969, 


40-6-215 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 3.3, 1.23, 18.164. 


ch. 319, §§ 3, 4; T.C.A. (orig. ed.), § 40-713. 


40-6-213. Execution anywhere in state. 


The magistrate issuing the warrant may empower any law enforcement 
officer to execute the warrant anywhere in the state. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 1.21, 18.164. 


History. 

Code 1858, § 5030; Shan., § 6990; Code 
1932, § 11529; T.C.A. (orig. ed.), § 40-714; Acts 
1993, ch. 241, § 66. 


40-6-214. Authority of clerks and deputies of general sessions courts. 


Clerks of courts of general sessions and their duly sworn deputies have 
jurisdiction and authority, concurrent with that of the judges of the general 
sessions court, to issue warrants for the arrest of persons. 


History. 
Acts 1955, ch. 150, § 1; T.C.A., § 40-715; 
Acts 1993, ch. 241, § 67. 


upon issuance or nonissuance are prohibited 
from issuing a search warrant, an arrest war- 
rant or mittimus, § 40-5-106. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 1.6. 


Cross-References. 

Authority of court clerks to issue arrest war- 
rants, Tenn. R. Crim. P. 4. 

Persons whose compensation is contingent 


40-6-215. Summons instead of arrest warrant. 


(a) As an alternative to an arrest warrant as provided in § 40-6-205, the 
magistrate or clerk may issue a criminal summons instead of an arrest 
warrant. In determining whether to issue a criminal summons or an arrest 
warrant as provided in § 40-6-205, this subsection (a) shall apply: 

(1) If a single or multiple affiants are seeking a warrant of arrest for a 
felony or misdemeanor offense, and at least one (1) or more of the affiants is 

a law enforcement officer, as defined by § 39-11-106, the magistrate shall 

issue an arrest warrant unless the law enforcement officer requests a 

summons be issued instead; 

(2) If a single or multiple affiants are seeking a warrant of arrest for a 
misdemeanor offense, as defined in § 39-11-110, and none of the affiants is 

a law enforcement officer, as defined by § 39-11-106, there is a presumption 

that the magistrate shall issue a criminal summons. The presumption is 

overcome if: 

(A) The affiant or affiants request a warrant, submit sufficient informa- 
tion demonstrating the need for a warrant, and the magistrate agrees that 
an arrest warrant should be issued instead of a summons; or 

(B) The magistrate finds an arrest warrant is necessary to prevent 
immediate danger to a victim of domestic abuse, sexual assault or stalking 
as defined in § 36-3-601; 

(3) If a single or multiple affiants are seeking a warrant of arrest for a 
felony offense as defined in § 39-11-110, and none of the affiants is a law 
enforcement officer, as defined by § 39-11-106, there is a presumption that 
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the magistrate shall not issue either a criminal summons as provided in this 

section, or an arrest warrant. This presumption is overcome if the magis- 

trate finds an arrest warrant is necessary to prevent immediate danger to a 

victim of domestic abuse, sexual assault or stalking as defined in § 36-3-601. 

(b) The criminal summons shall be in substantially the same form as an 
arrest warrant except that it shall summon the defendant to appear before the 
magistrate or court at a stated time and place. It shall give notice to the person 
summoned that: 

(1) The defendant is being charged with a state criminal offense; 

(2) The summons is being issued in lieu of an arrest warrant; 

(3) The failure to appear in court on the date and time specified is a 
separate criminal offense regardless of the disposition of the charge for 
which the person is originally summoned; 

(4) Failure to appear for booking and processing is a separate criminal 
offense; 

(5) An arrest warrant will issue for failure to appear for court or failure to 
appear for booking and processing; 

(6) The failure to appear for court or failure to appear for booking and 
processing shall be punished as provided in § 39-16-609; and 

(7) The defendant is encouraged to consult with an attorney about the 
summons. 

(c) The summons shall be executed in triplicate and shall include a copy of 
the affidavit of complaint. When the summons is served, the original is to be 
returned to the court specified in the summons, one (1) copy, including a copy 
of the affidavit of complaint, given to the person summoned, and one (1) copy 
to be sent to the sheriff or other law enforcement agency in the county 
responsible for booking procedures. 

(d) By accepting the summons, the defendant agrees to appear at the 
sheriffs department, or other law enforcement agency in the county respon- 
sible for booking procedures, to be booked and processed as directed by the 
sheriffs department or other responsible law enforcement agency. If the 
defendant fails to appear for booking and processing as directed, the court 
shall issue a bench warrant for that person’s arrest. Failure to appear for 
booking and processing is a separate criminal offense and shall be punished as 
provided in § 39-16-609. 

(e) The sheriff or other law enforcement agency in the county responsible for 
serving the summons shall provide the defendant with notice of a court time 
and date the defendant is to appear. The notice shall be given either at the time 
the summons is served or at the time the defendant is booked and processed, 
if booking and processing is ordered to occur prior to the first court date. The 
court date so assigned shall be not less than ten (10) calendar days nor more 
than forty-five (45) days from service of the summons or booking and 
processing, if booking and processing is ordered to occur prior to the first court 
date. The notice shall be explicit as to where and when the court is to convene 
and shall advise the defendant that the defendant is encouraged to consult 
with an attorney about the summons. The court clerk, sheriff, or other law 
enforcement agency shall provide notice to the affiant, or affiants in the case of 
multiple-affiants, of the date and time when the defendant is required to 
appear before the court. 
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(f) If the person summoned fails to appear in court on the date and time 
specified, the court shall issue a bench warrant for the person’s arrest. Failure 
to appear for court is a separate criminal offense and shall be punished as 
provided in § 39-16-609. 

(g) The summons shall have printed on it in conspicuous block letters the 

following: 
NOTICE: YOU ARE CHARGED WITH A STATE CRIMINAL OFFENSE. 
THIS SUMMONS HAS BEEN ISSUED IN LIEU OF AN ARREST WARRANT. 
YOUR FAILURE TO APPEAR IN COURT ON THE DAY AND TIME AS- 
SIGNED BY THIS SUMMONS OR THE FAILURE TO APPEAR FOR BOOK- 
ING AND PROCESSING WILL RESULT IN YOUR ARREST FOR A SEPA- 
RATE CRIMINAL OFFENSE PUNISHABLE AS PROVIDED IN T.C.A.§ 39- 
16-609 REGARDLESS OF THE DISPOSITION OF THE CHARGE FOR 
WHICH YOU WERE ORIGINALLY SUMMONED. YOU ARE ENCOURAGED 
TO CONSULT WITH AN ATTORNEY ABOUT THIS SUMMONS. THE 
SIGNING AND ACCEPTANCE OF THIS SUMMONS IS NOT AN ADMIS- 
SION OF GUILT OF THE CRIMINAL OFFENSE. 

(h) Each person receiving a summons under this section shall sign the 
summons indicating knowledge of the notice in subsection (g). The signing of 
the summons is not an admission of guilt of the criminal offense charged. The 
signature of each person creates the presumption of knowledge of the notice 
and a presumption to violate this section if the person should not appear in 
court as directed or for booking and processing. If the person to receive the 
summons refuses to sign and accept the summons, the person shall be taken 
immediately before a magistrate. The magistrate shall order the terms and 
conditions of the defendant’s release to include the posting of bail as provided 
by chapter 11 of this title. 

(i) At the initial or any subsequent appearance of a defendant before the 
court, the judge may order the posting of bail as provided by chapter 11 of this 
title, as a condition of the continued or further release of the defendant 
pending the disposition of the summons. 

(j) The criminal summons shall be directed and served as provided by 
§§ 40-6-209 and 40-6-210 and shall be returned as provided by subsection (c). 

(k) This section shall govern all aspects of the issuance of criminal sum- 
mons, notwithstanding any provision of Rule 4 of the Tennessee Rules of 
Criminal Procedure to the contrary. 

(1) If any subsection, paragraph, sentence, clause or phrase of this section is 
for any reason held or declared to be invalid, void, unlawful or unconstitu- 
tional, that decision shall not affect the validity of the remaining portions of 
this section. 

(m) Notwithstanding this section, if the affiant to an affidavit of complaint 
for a criminal summons is the parent or legal guardian of a child who is the 
victim of alleged criminal conduct, no criminal summons shall issue to the 
affiant without the written approval of the district attorney general in the 
district in which the conduct occurred if: 

(1) The person the affiant seeks to have issued a criminal summons was 
an employee of an local education agency (LEA) at the time of the alleged 
offense; and 
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(2) The affiant alleges that the LEA employee engaged in conduct that 
harmed the child of the affiant parent or legal guardian and, at the time of 
the conduct, the LEA employee had supervisory or disciplinary power over 


the child. 


History. 

Acts 1977, ch. 225, § 1; T.C.A., § 40-716; 
Acts 2003, ch. 366, § 5; 2004, ch. 889, § 2; 
2005, ch. 482, § 4; 2009, ch. 390, § 2; 2014, ch. 
531, $2. 


Compiler’s Notes. 

Acts 2014, ch. 531, § 3, provided that the act, 
which amended subsection (a), shall apply to all 
warrants of arrest and criminal summons is- 
sued before or after July 1, 2014. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 1.12. 


Attorney General Opinions. 

Issuance of citations and arrest warrants by 
general sessions court clerks, OAG 00-044 
(3/13/00). 

If an individual is arrested by a private 
citizen for a public offense such as shoplifting, 
and if that individual is delivered to a law 
enforcement officer who takes the individual 
before a magistrate and becomes the affiant, 
the magistrate may issue a warrant of arrest 


40-6-216. Copies of warrants. 


instead of a criminal summons, OAG 03-153 
(12/01/03). 

Amendments to this section effective Janu- 
ary 1, 2004, have no bearing on a citizen’s 
statutory authority to make a warrantless ar- 
rest or on the existing authority of a law en- 
forcement officer to sign an affidavit for an 
arrest warrant concerning an offense that oc- 
curred outside of the officer’s presence, OAG 
04-036 (3/12/04). 

T.C.A § 40-6-215 does not apply to the issu- 
ance of probation violation warrants; the issu- 
ance of such warrants is governed by T.C.A. 
§ 40-35-311(a), OAG 04-054 (3/26/04). 

T.C.A. § 40-6-215 limits the authority of a 
clerk to issue warrants under Tenn. R. Crim P. 
Rule 4, OAG 04-085 (5/04/04). 

Security guards issuing criminal summons or 
citations, OAG 07-002 (1/4/07). 

Effect of Acts 2014, ch. 531 on arrests by 
private citizens, security officers; warrant re- 
quirements where affiant not a law enforce- 
ment officer. OAG 14-93, 2014 Tenn. AG LEXIS 
96 (10/24/14). 


(a) Acriminal defendant or such defendant’s attorney shall have the right to 
request and receive at a reasonable time a copy of any warrant or summons 
issued pursuant to this part that is served upon the defendant. 

(b) Any agency, department or employee or agent of an agency or depart- 
ment who knowingly refuses to provide a copy of the warrant of arrest or 
summons to a defendant or the defendant’s attorney within a reasonable time 
upon being requested to do so may be in contempt of the court issuing the 
warrant or summons. In addition to the punishment for contempt, the agency 
or department shall be required to pay all attorney fees and court costs 
reasonably incurred by the defendant or the defendant’s attorney in obtaining 
a copy of the warrant or summons. 


Cross-References. 
Contempt of court, title 29, ch. 9. 


History. 
Acts 1996, ch. 870, § 1; 1999, ch. 90, § 1; 
2003, ch. 366, §§ 6, 7. 


40-6-217. Issuance of arrest warrant in lieu of criminal summons. 


Notwithstanding any other provision of this part or § 40-5-102, to the 
contrary, a judge who is licensed to practice law in this state and elected for an 
eight-year term of office may, upon a finding of probable cause, issue an arrest 
warrant in lieu of a criminal summons under any circumstances and regard- 
less of whether any of the exceptions set out in §§ 40-6-205 and 40-6-215 are 
applicable. 
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History. private citizens, security officers; warrant re- 
Acts 2004, ch. 889, § 3. quirements where affiant not a law enforce- 
ment officer. OAG 14-93, 2014 Tenn. AG LEXIS 


Attorney General Opinions. 96 (10/24/14). 


Effect of Acts 2014, ch. 531 on arrests by 


PART 3 
WIRETAPPING AND ELECTRONIC SURVEILLANCE 


40-6-301. Short title. 


This part and §§ 39-13-601 — 39-13-603 shall be known and may be cited as 
the “Wiretapping and Electronic Surveillance Act of 1994.” 


History. Cross-References. 
Acts 1994, ch. 964, § 2. Prohibited acts, § 39-13-601. 


40-6-302. Legislative purpose. 


(a) In order to protect the privacy of wire, oral, and electronic communica- 
tions, to protect the integrity of court and administrative proceedings, to 
define, on a uniform basis, the circumstances under which a district attorney 
general may apply to a court of competent jurisdiction for the interception and 
use of wire, oral, and electronic communications, to define the circumstances 
under which a judge in a court of competent jurisdiction may authorize the 
interception and use of wire, oral and electronic communications, and to 
prohibit any unauthorized interception or use of those communications, it is 
necessary for the general assembly to define the circumstances and conditions 
under which the interception of wire, oral and electronic communications may 
be lawful. In defining these circumstances, the general assembly seeks to 
strike a balance between an individual’s right to privacy and society’s legiti- 
mate concern in being protected from criminal activity. 

(b) In carrying out illegal activities, criminals often make extensive use of 
wire, oral and electronic communications. The lawful interception of these 
communications is an indispensable aid to investigative and law enforcement 
officials in obtaining evidence of illegal activities. Likewise, it is necessary for 
the general assembly to safeguard the privacy of innocent persons. Through 
this part and §§ 39-13-601 — 39-13-603, the general assembly seeks to 
prohibit the unauthorized interception of wire, oral and electronic communi- 
cations and to prohibit the use of illegally obtained wire, oral and electronic 
communications as evidence in courts and administrative proceedings. The 
interception of wire, oral or electronic communications, therefore, when no 
party to the communications has consented to the interception, should be 
allowed only under compelling circumstances when authorized and supervised 
by a court of competent jurisdiction and upon a finding of probable cause. Court 
authorization and supervision ensures that the interception is made only in 
narrowly defined circumstances and that the information obtained will not be 
misused. The privacy rights of Tennessee citizens are further protected by 
limiting the interception of wire, oral, and electronic communications to 
certain major types of felonies under this code. 


40-6-303 


History. 
Acts 1994, ch. 964, § 1. 
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NOTES TO DECISIONS 


Analysis 


1. Construction. 
2. Expectation of Privacy. 


1. Construction. 

Court in a wiretapping damages suit erred by 
awarding less than $10,000 in statutory dam- 
ages where the statute mandated that if the 
court found liability it did not have discretion to 
refuse an award of damages. Robinson v. Fulli- 
ton, 140 S.W.3d 312, 2003 Tenn. App. LEXIS 
122 (Tenn. Ct. App. Feb. 14, 2003), review or 
rehearing denied, — S.W.3d —, 2003 Tenn. 
LEXIS 790 (Tenn. Sept. 2, 2003). 


40-6-303. Definitions. 


2. Expectation of Privacy. 

Secretly videotaped conversations between a 
suspect and parents made while alone in a 
police interrogation room were inadmissible 
since the suspect had a reasonable expectation 
of privacy; however, the trial court’s denial of a 
motion to suppress the videotapes was harm- 
less error at the guilt phase of trial, but not at 
the sentencing phase of trial. State v. Munn, 56 
S.W.3d 486, 2001 Tenn. LEXIS 630 (Tenn. 
2001). 


As used in this part and §§ 39-13-601 — 39-13-603, unless the context 


otherwise requires: 


(1) “Actual damages” means damages given as compensation; damages 


given as an equivalent for the injury done; damages in satisfaction of, or in 
recompense for, loss or injury sustained; those damages awarded to a person 
as compensation, indemnity, or restitution for harm sustained by the person; 

(2) “Aggrieved person” means a person who was a party to an intercepted 
wire, oral or electronic communication, or a person against whom the 
interception was directed; 

(3) “Attorney general and reporter” means the attorney general and 
reporter of Tennessee; 

(4) “Contents,” when used with respect to any wire, oral or electronic 
communication, includes any information concerning the substance, purport 
or meaning of that communication; 

(5) “Court of record” means any circuit or criminal court in the state of 
Tennessee; 

(6) “District attorney general” means the district attorney general of any 
judicial district where jurisdiction exists to prosecute an offense that is 
grounds for an intercept order under § 40-6-305, or the judicial district 
where the interception of communications is to occur; 

(7) “Electronic communication” means any transfer of signs, signals, 
writing, images, sounds, data or intelligence of any nature transmitted in 
whole or in part by the aid of wire, radio, electromagnetic, photooptical or 
photoelectronic facilities, but does not include: 

(A) Any wire or oral communication; 
(B) Any communication made through a tone-only paging device; or 
(C) Any communication from a “tracking device” as defined in 18 U.S.C. 

§ 3117; 

(8) “Electronic communications service” means any service which pro- 
vides to users of the service the ability to send or receive wire or electronic 
communications; 
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(9) “Electronic, mechanical, or other device” means any device or appara- 
tus which can be used to intercept a wire, oral, or electronic communication 
other than: | 

(A) Any telephone or telegraph instrument, equipment or facility or any 
component thereof: 

(i) Furnished to the subscriber or user by a provider of wire or 
electronic service in the ordinary course of business and being used by 
the subscriber or user in the ordinary course of its business or furnished 
by the subscriber or user for connection to the facilities of the service 
and used in the ordinary course of its business; 

(ii) Being used by a provider of wire or electronic communication 
service in the ordinary course of its business; or 

(iii) Being used by an investigative or law enforcement officer in the 
ordinary course of that officer’s duties; 

(B) A hearing aid or similar device being used to correct sub-normal 
hearing to not better than normal; 

(10) “Electronic storage” means: 

(A) Any temporary, intermediate storage of a wire or electronic commu- 
nication incidental to the electronic transmission of the communication; 
and 

(B) Any storage of communication by an electronic communication 
service for purposes of backup protection of that communication; 

(11) “Intercept” means the aural or other acquisition of the contents of any 
wire, electronic, or oral communication through the use of any electronic, 
mechanical, or other device; 

(12) “Investigative or law enforcement officer” means: 

(A) In all counties having a population in excess of two hundred fifty 
thousand (250,000), according to the 1990 federal census or any subse- 
quent federal census: 

(i) Any officer of the state or a political subdivision of the state, who: 

(a) Is empowered by law to conduct investigations of or to make 
arrests for offenses enumerated in § 40-6-305; and 

(b) Has successfully completed a training course on the intercep- 
tion and use of wire, oral and electronic communications approved by 
the Tennessee peace officer standards and training commission or the 

Tennessee bureau of investigation; or 

(ii) Any attorney authorized by law to prosecute those offenses; and 
(B) In all other counties: 

(i) An agent of the Tennessee bureau of investigation, who: 

(a) Is empowered by law to conduct investigations of or to make 
arrests for offenses enumerated in § 40-6-305; and 

(b) Has successfully completed a training course on the intercep- 
tion and use of wire, oral and electronic communications approved by 
the bureau; or 

(ii) Any attorney authorized by law to prosecute those offenses; 

(13) “Judge of competent jurisdiction” means a judge presiding over any 
court of record as defined in this part and §§ 39-13-601 — 39-13-603 in the 
state of Tennessee; 
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(14) “Oral communication” means any oral communication uttered by a 
person exhibiting an expectation that the communication is not subject to 
interception under circumstances justifying that expectation, but “oral 
communication” does not include any electronic communication; 

(15) “Pen register” means a device which records or decodes electronic or 
other impulses which identify the numbers dialed or otherwise transmitted 
on the telephone line to which the device is attached, but “pen register” does 
not include any device used by a provider or customer of a wire or electronic 
communication service for billing, or recording as an incident to billing, for 
communication services provided by the provider or any device used by a 
provider or customer of a wire communication service for cost accounting or 
other like purposes in the ordinary course of its business; 

(16) “Provider of wire or electronic communications service” means an 
entity which holds itself out to the public as engaged in the business of 
transmitting messages through the use of wire communication or electronic 
communication, as both terms are defined in this section; 

(17) “Readily accessible to the general public” means, with respect to a 
radio communication, that the communication is not: 

(A) Scrambled or encrypted; 

(B) Transmitted using modulation techniques whose essential param- 
eters have been withheld from the public with the intention of preserving 
the privacy of the communications; 

(C) Carried on a subcarrier or other signal subsidiary to a radio 
transmission; or 

(D) Transmitted over a communication system provided by a common 
carrier, unless the communication is a tone-only paging system 
communication; 

(18) “Recorded device” means the tangible medium upon which sounds 
and/or images are recorded or otherwise stored, which includes any original 
phonograph record, disk, tape, audio or video cassette, wire, film, or other 
medium now known or later developed on which sounds and/or images are or 
can be recorded or otherwise stored, or any copy or reproduction which 
duplicates, in whole or in part, the original; and 

(19) “Wire communication” means any aural transfer made in whole or in 
part through the use of facilities for the transmission of communications by 
the aid of wire, cable, or other like connection between the point of origin and 
the point of reception, including the use of such connection in a switching 
station, furnished or operated by any person engaged as a provider of wire or 
electronic communications service in providing or operating those facilities 
for the transmission of communications. 


History. For tables of U.S. decennial populations of 
Acts 1994, ch. 964, § 3; 1996, ch. 903, § 1; Tennessee counties, see Volume 13 and its 
2006, ch. OE ea Ie 2009, ch. 440, §§ Lids supplement. 


Compiler’s Notes. 
18 U.S.C. § 3117, referred to in this section, 
concerns mobile tracking devices. 
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NOTES TO DECISIONS 


1. “Intercept.” 

Unless an e-mail is actually acquired in its 
split second transmission over a computer net- 
work, it cannot be “intercepted” as that term is 
reasonably understood. Cardinal Health 414, 
Inc. v. Adams, 582 F. Supp. 2d 967, 2008 U.S. 
Dist. LEXIS 84713 (M.D. Tenn. Oct. 10, 2008). 

Company’s allegations that defendants inter- 
cepted emails in violation of the Tennessee 


Wiretap Act (TWA), T.C.A. § 39-13-601 et seq., 
and the Federal Wiretap Act (FWA), 18 U.S.C. 
§ 2510 et seq., were dismissed because the 
company had not pled sufficient factual allega- 
tions that the emails at issue were obtained 
contemporaneously with their transmission. 
Expert Janitorial, LLC v. Williams, — F. Supp. 
2d —, 2010 U.S. Dist. LEXIS 23080 (E.D. Tenn. 
Mar. 12, 2010). 


40-6-304. Order for electronic surveillance — Application — Required 
findings — Expiration of order — Recordings — Evidence 
— Motions to suppress. 


(a) Each application for an order authorizing the interception of a wire, oral 
or electronic communication shall be made in writing upon oath or affirmation 
to a judge of competent jurisdiction in the district where the interception of a 
wire, oral or electronic communication is to occur, or in any district where 
jurisdiction exists to prosecute the underlying offense to support an intercept 
order under § 40-6-305. The application shall state the investigative or law 
enforcement officer’s authority to make the application and shall include the 
following information: 

(1) Identity of the investigative or law enforcement officer making the 
application, and the district attorney general authorizing the application; 

(2) A full and complete statement of the facts and circumstances relied 
upon by the applicant to justify the applicant’s belief that an order should be 
issued, including: 

(A) Details as to the particular offense that has been, is being, or is 
about to be committed; 

(B) A particular description of the nature and location of the facilities 
from which or the place where the communication is to be intercepted; 

(C) A particular description of the type of communications sought to be 
intercepted; and 

(D) The identity of all persons, if known, committing the offense and 
whose communications are to be or may be intercepted; 

(3) A full and complete statement as to whether or not other investigative 
procedures have been tried and failed or why they reasonably appear to be 
unlikely to succeed if tried or to be too dangerous; 

(4) Astatement of the period of time for which the interception is required 
to be maintained. If the nature of the investigation is such that the 
authorization for interception should not automatically terminate when the 
described type of communication has been first obtained, a particular 
description of facts establishing probable cause to believe that additional 
communications of the same type will occur thereafter; 

(5) A full and complete statement of the facts concerning all previous 
applications known to the individuals authorizing and making the applica- 
tion, made to any judge for authorization to intercept wire, oral or electronic 
communications involving any of the same persons, facilities, or places 
specified in the application, and the action taken by the judge on each 
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application; and 

(6) Where the application is for the extension of an order, a statement 
setting forth the results thus far obtained from the interception, or a 
reasonable explanation of the failure to obtain results. 

(b) The judge may require the applicant to furnish additional testimony or 
documentary evidence in support of the application. 

(c) Upon an application the judge may enter an ex parte order, as requested 
or as modified, authorizing interception of wire, oral or electronic communica- 
tions within the district in which the judge is sitting, and outside that district 
but within this state in the case of a mobile interception device, if the judge 
determines on the basis of the facts submitted by the applicant that: 

(1) There is probable cause for belief that an individual is committing, has 
committed, or is about to commit a particular offense enumerated in 
§ 40-6-305; 

(2) There is probable cause for belief that particular communications 
concerning that offense will be obtained through the interception; 

(3) Normal investigative procedures have been tried and have failed or 
reasonably appear to be unlikely to succeed if tried or to be too dangerous; 
and 

(4) There is probable cause for belief that the facilities from which, or the 
place where, the wire, oral or electronic communications are to be inter- 
cepted are being used, or about to be used, in connection with the commis- 
sion of the offense, or are leased to, listed in the name of, or commonly used 
by the person. 

(d)(1) Each order authorizing the interception of any wire, oral or electronic 

communication under this part or §§ 39-13-601 — 39-13-603 shall specify: 

(A) The identity of all persons, if known, whose communications are to 
be or may be intercepted; 

(B) The nature and location of the communications facilities as to 
which, or the place where, authority to intercept is granted; 

(C) A particular description of the type of communication sought to be 
intercepted, and a statement of the particular offense to which it relates; 

(D) The identity of the agency authorized to intercept the communica- 
tions, and the identity of the person authorizing the application; and 

(EK) The period of time during which the interception is authorized, 
including a statement as to whether or not the interception shall auto- 
matically terminate when the described communication has been first 
obtained. 

(2) An order authorizing the interception of a wire, oral or electronic 
communication under this part or §§ 39-13-601 — 39-13-6083 shall, upon the 
request of the applicant, direct that a provider of wire or electronic 
communication service, landlord, custodian, or other person shall furnish 
the applicant with all information, facilities, and technical assistance 
necessary to accomplish the interception unobtrusively and with a minimum 
of interference with the services that the service provider, landlord, custo- 
dian, or person is according the person whose communications are to be 
intercepted. Any provider of wire or electronic communication service, 
landlord, custodian, or other person furnishing facilities or technical assis- 
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tance shall be compensated by the applicant for reasonable expenses 

incurred in providing the facilities or assistance. 

(e) No order entered under this section may authorize or approve the 
interception of any wire, oral or electronic communication for any period longer 
than is necessary to achieve the objective of the authorization, nor in any event 
longer than thirty (30) days. The thirty-day period begins on the earlier of the 
day on which the investigative or law enforcement officer first begins to 
conduct an interception under the order or ten (10) days after the order is 
entered. Extensions of an order may be granted, but only upon application for 
an extension made in accordance with subsection (a) and the court making the 
findings required by subsection (c). The period of extension shall be no longer 
than the authorizing judge deems necessary to achieve the purposes for which 
it was granted and in no event for longer than thirty (30) days. Every order and 
extension of an order shall contain a provision that the authorization to 
intercept shall be executed as soon as practicable, shall be conducted in a way 
as to minimize the interception of communications not otherwise subject to 
interception under this part or §§ 39-13-601 — 39-13-6038, and must terminate 
upon attainment of the authorized objective, or in any event in thirty (30) days. 
In the event the intercepted communication is in a code or foreign language, 
and an expert in that code or foreign language is not reasonably available 
during the interception period, minimization may be accomplished as soon as 
practicable after interception. An interception under this part or §§ 39-13-601 
— 39-13-603 may be conducted in whole or in part by state personnel, or by an 
individual operating under a contract with the state, acting under the 
supervision of an investigative or law enforcement officer authorized to 
conduct the interception. 

(f)(1) The contents of any wire, oral or electronic communication intercepted 

by any means authorized by this part or §§ 39-13-601 — 39-13-6038 shall, if 

possible, be recorded on tape or wire or other comparable device. The 
recording of the contents of any wire, oral or electronic communication under 
this subsection (f) shall be done in a way as will protect the recording from 
editing or other alterations. Immediately upon the expiration of the period of 
the order, or extensions of the order, the recordings shall be made available 
to the judge issuing the order and sealed under the judge’s direction. All 
recordings of wire, oral or electronic communications shall be treated as 
confidential and shall not be open for inspection by members of the public. 
Custody of the recordings shall be wherever the judge orders. The recordings 
shall not be destroyed except upon an order of the issuing judge and in any 
event shall be kept for ten (10) years; provided, that upon the agreement of 
the person whose communications were intercepted, or that person’s coun- 
sel, and the appropriate district attorney general, the issuing judge may 
order the destruction of all recordings at any time. Duplicate recordings may 
be made for use or disclosure, pursuant to § 40-6-306(a) and (b) for 
investigations, upon an order of the issuing judge. All duplicate recordings or 
written transcripts shall be treated as confidential and shall not be open for 
inspection by members of the public. Upon an order of the issuing judge, the 
contents of any wire, oral or electronic communication may be unsealed and 
used while giving testimony, pursuant to § 40-6-306(c). The presence of the 
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seal provided for by this subsection (f), or a satisfactory explanation for the 
absence of the seal, shall be a prerequisite for the use or disclosure of the 
contents of any wire, oral or electronic communication or evidence derived 
therefrom under § 40-6-306(c). All wire, oral or electronic communications 
that are not disclosed while giving testimony retain their confidential 
character and shall not be open for inspection by members of the public. 

Immediately following duplication or use while giving testimony, the record- 

ings shall be returned to the judge issuing the order and resealed under the 

judge’s direction. 

(2) Applications made and orders granted under this section shall be 
treated as confidential and shall not be open for inspection by members of 
the public. Applications and orders shall be sealed by the judge and custody 
shall be wherever the judge directs. The applications and orders shall be 
disclosed only upon a showing of good cause before a judge of competent 
jurisdiction and shall not be destroyed except on order of the issuing or 
denying judge and in any event shall be kept for ten (10) years. Upon the 
agreement of the person named in the order or application, or that person’s 
counsel, and the appropriate district attorney general, the issuing judge may 
order the destruction of such applications and orders at any time. 

(3) Any violation of this subsection (f) may be punished as contempt of the 
issuing or denying judge. 

(4) Within a reasonable time, but not later than ninety (90) days after the 
termination of an order of approval under subsections (c) and (d), or an order 
authorizing an extension under subsection (e), or the denial of an order 
under subsection (c), the issuing or denying judge shall cause an inventory 
to be served on the persons named in the order or application and any other 
parties to intercepted communications as determined by the judge exercising 
judicial discretion in the interest of justice. The inventory shall include 
notice of: 

(A) The fact of entry of the order or the application; 

(B) The date of the entry and the period of authorized interception, or 
the denial of the application; and 

(C) The fact that during the period wire, oral or electronic communica- 
tions were or were not intercepted. 

(5) The judge, upon the filing of a motion, may, in the judge’s discretion, 
make available to the person or the person’s counsel for inspection any portions 
of the intercepted communications, applications and orders as the judge 
determines to be in the interest of justice. On an ex parte showing of good cause 
to a judge of competent jurisdiction, the serving of the inventory required by 
this subsection (f) may be postponed for ninety (90) days. At the end of this 
period, the judge may allow additional ninety-day extensions, but only on 
further showing of good cause. 

(g) The contents of any intercepted wire, oral or electronic communication or 
evidence derived therefrom shall not be received in evidence or otherwise 
disclosed in any trial, hearing, or other proceeding in a state court unless each 
party, not less than ten (10) days before the trial, hearing, or proceeding, has 
been furnished with a copy of the court order, and accompanying application, 
under which the interception was authorized. This ten-day period may be 
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waived by the judge if the judge finds that it was not possible to furnish the 
party with the information ten (10) days before the trial, hearing, or proceed- 
ing and that the party will not be prejudiced by the delay in receiving the 
information. 
(h)(1) Any aggrieved person in any trial, hearing, or proceeding in or before 
any court, department, officer, agency, regulatory body, or other authority of 
the state of Tennessee or a political subdivision of the state may move to 
suppress the contents of any intercepted wire, oral or electronic communi- 
cation, or evidence derived therefrom, on the grounds that: 
(A) The communication was unlawfully intercepted; 
(B) The order of authorization under which it was intercepted is 
insufficient on its face; or 
(C) The interception was not made in conformity with the order of 
authorization. The motion shall be made before the trial, hearing or 
proceeding, unless there was no opportunity to make the motion or the 
person was not aware of the grounds of the motion. If the motion is 
granted, the contents of the intercepted wire, oral or electronic communi- 
cation, or evidence derived therefrom, shall be treated as having been 
obtained in violation of this part or §§ 39-13-601 — 39-13-603. The judge, 
upon the filing of a motion by the aggrieved person, may, in the judge’s 
discretion, make available portions of the intercepted communication, or 
evidence derived therefrom, as the judge determines to be in the interest 
of justice. 

(2) In addition to any other right to appeal, the state has the right to 
appeal from an order granting a motion to suppress made under subdivision 
(h)(1), or the denial of an application for an order of approval, if the district 
attorney general certifies to the judge or other official granting the motion or 
denying the application that the appeal is not taken for purposes of delay. 
The appeal shall be taken within thirty (30) days after the date the order was 
entered and shall be diligently prosecuted. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


History. 
Acts 1994, ch. 964, § 5; 2005, ch. 87, § 1. 


NOTES TO DECISIONS 


Analysis Tennessee, 562 U.S. 919, 181 S. Ct. 290, 178 L. 
i j ; Ed. 2d 190, 2010 U.S. LEXIS 7450 (U.S. 2010). 
1. Relationship With Federal Law. 

2. Requirements. 2. Requirements. 
3. “Commonly Used.” Electronic wiretap application contained a 
4. Substantial Basis. sufficient statement as to whether or not other 
5. Standing. investigative procedures have been tried and 
6. Review. failed or why they reasonably appear to be 
unlikely to succeed if tried or to be too danger- 
1. Relationship With Federal Law. ous; it set out, in detail, both general informa- 


Courts interpret T.C.A. § 40-6-304(a)(3) in 
light of Title III of the Omnibus Crime Control 
and Safe Streets Act of 1968, 18 U.S.C. 
§ 2518(1)(c) precedents. State v. Moore, 309 
S.W.3d 512, 2009 Tenn. Crim. App. LEXIS 645 
(Tenn. Crim. App. Aug. 10, 2009), appeal de- 
nied, — S.W.3d —, 2010 Tenn. LEXIS 191 
(Tenn. Feb. 22, 2010), cert. denied, Moore v. 


tion about the difficulties involved in investi- 
gating a large drug trafficking organization and 
particular facts of the case which would indi- 
cate that wiretaps were not being routinely 
employed as the initial step in criminal inves- 
tigation. State v. Moore, 309 S.W.3d 512, 2009 
Tenn. Crim. App. LEXIS 645 (Tenn. Crim. App. 
Aug. 10, 2009), appeal denied, — S.W.3d —, 
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2010 Tenn. LEXIS 191 (Tenn. Feb. 22, 2010), 
cert. denied, Moore v. Tennessee, 562 U.S. 919, 
1371'S. Ct 290,178 L. Ed? 2d "190, 2010 U.S: 
LEXIS 7450 (U.S. 2010). 

Wiretapping and Electronic Surveillance Act, 
T.C.A. § 40-6-301 et seq., does not contain a per 
se requirement that an issuing judge be ad- 
vised of call waiting or call forwarding features 
for minimization purposes; absent such a re- 
quirement, a party challenging police minimi- 
zation procedures must address the specific 
procedures and calls at issue and demonstrate 
that monitoring was not conducted in a way as 
to minimize the interception of communica- 
tions not otherwise subject to interception. 
State v. Moore, 309 S.W.3d 512, 2009 Tenn. 
Crim. App. LEXIS 645 (Tenn. Crim. App. Aug. 
10, 2009), appeal denied, — S.W.3d —, 2010 
Tenn. LEXIS 191 (Tenn. Feb. 22, 2010), cert. 
denied, Moore v. Tennessee, 562 U.S. 919, 131 
S. Ct. 290, 178 L. Ed. 2d 190, 2010 U.S. LEXIS 
7450 (U.S. 2010). 

Wiretap applications satisfied the requisite 
necessity requirement, as an officer explained 
the shortcomings of traditional investigative 
techniques if applied to the investigation of a 
major drug-trafficking organization, including 
specific facts and specific examples. State v. 
King, 437 S.W.3d 856, 2013 Tenn. Crim. App. 
LEXIS 821 (Tenn. Crim. App. Sept. 24, 2013), 
appeal denied, — S.W.3d —, 2014 Tenn. LEXIS 
151 (Tenn. Feb. 12, 2014). 


3. “Commonly Used.” 

Wiretap application set forth a substantial 
basis from which the issuing court could find 
probable cause to believe that an individual 
was the person making telephone calls, based 
on information about the individual’s drug- 
dealing activities, and pen register statistics; 
accordingly, the application established prob- 
able cause to believe that the individual com- 
monly used the intercepted telephone. State v. 
King, 487 S.W.3d 856, 2013 Tenn. Crim. App. 
LEXIS 821 (Tenn. Crim. App. Sept. 24, 2013), 
appeal denied, — S.W.3d —, 2014 Tenn. LEXIS 
151 (Tenn. Feb. 12, 2014). 


4, Substantial Basis. 

There was a substantial basis for the issuing 
court to find probable cause that defendant was 
involved in a conspiracy to possess 700 pounds 
or more of marijuana and that communications 
about the offense would be obtained by the 
interception of his cell phone records where the 
wiretap application contained information that 
six reliable confidential informants linked de- 
fendant to the conspiracy, 1,800 pounds of 
marijuana intended for a co-conspirator was 
seized, defendant was stopped by customs at an 
Arizona checkpoint near the Mexican border, 
and defendant had temporary housing near the 
Mexican border that was believed to be a stash 
house. State v. Lockhart, — S.W.3d —, 2015 
Tenn. Crim. App. LEXIS 726 (Tenn. Crim. App. 
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Sept. 8, 2015), cert. denied, Lockhart v. Tennes- 
see, 186 S. Ct. 2471, 195 L. Ed. 2d 809, 2016 
U.S. LEXIS 3909 (U.S. 2016). 

Information in the wiretap application pro- 
vided a substantial basis for the issuing court to 
issue the order for an alleged co-conspirator’s 
cell phone where during the intercepted call the 
unknown male tried to conceal that he and 
defendant were talking about another cell 
phone left for defendant by another co-con- 
spirator and was speaking cryptically so as not 
to reveal his name and the officer stated that he 
believed that the target cell phone was a bat- 
phone being used by a co-conspirator. State v. 
Lockhart, — S.W.3d —, 2015 Tenn. Crim. App. 
LEXIS 726 (Tenn. Crim. App. Sept. 8, 2015), 
cert. denied, Lockhart v. Tennessee, 136 S. Ct. 
2471, 195 L. Ed. 2d 809, 2016 U.S. LEXIS 3909 
(U.S. 2016). 

Wiretap application established probable 
cause to believe that a co-conspirator was using 
the target phone where the co-conspirator told 
another person to call him back, the person 
made a call three minutes later to the target 
phone, and nothing showed that the co-con- 
spirator received a call on his wiretapped phone 
from the other person’s phone. Based on the 
particularly secretive nature of the drug opera- 
tion and the conspirators’ established use of 
bat-phones to communicate about the opera- 
tion, the application demonstrated probable 
cause to believe that the co-conspirator was 
using the target phone to commit the drug 
conspiracy. State v. Lockhart, — S.W.3d —, 
2015 Tenn. Crim. App. LEXIS 726 (Tenn. Crim. 
App. Sept. 8, 2015), cert. denied, Lockhart v. 
Tennessee, 136 S. Ct. 2471, 195 L. Ed. 2d 809, 
2016 U.S. LEXIS 3909 (U.S. 2016). 

Wiretap application set forth a substantial 
basis for the issuing court to conclude that 
defendant commonly used the target phone 
where he telephoned a co-conspirator from the 
target number and nothing in their conversa- 
tion indicated that the co-conspirator had been 
trying to contact anyone other than defendant 
or that it was normally used by anyone other 
than defendant. The application also set forth a 
substantial basis to conclude that that commu- 
nications related to the drug offense would be 
obtained through the wiretap. State v. Lock- 
hart, — S.W.3d —, 2015 Tenn. Crim. App. 
LEXIS 726 (Tenn. Crim. App. Sept. 8, 2015), 
cert. denied, Lockhart v. Tennessee, 136 S. Ct. 
2471, 195 L. Ed. 2d 809, 2016 U.S. LEXIS 3909 
(U.S. 2016). 


5. Standing. 

This section did not give defendant standing 
to challenge the GPS tracking of a co-conspira- 
tor’s phone where the order at issue was ob- 
tained pursuant to an application for a search 
warrant under Tenn. R. Crim. P. 41. State v. 
Lockhart, — S.W.3d —, 2015 Tenn. Crim. App. 
LEXIS 726 (Tenn. Crim. App. Sept. 8, 2015), 
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cert. denied, Lockhart v. Tennessee, 136 S. Ct. 
2471, 195 L. Ed. 2d 809, 2016 U.S. LEXIS 3909 
(U.S. 2016). 


6. Review. 

After reviewing the briefs from the direct 
appeal, the evidence did not preponderate 
against the post-conviction court’s finding that 
counsel fully briefed defendant’s argument re- 
lated to the probable cause requirement in the 
wiretapping statute, and that she addressed 
the subsections of that statute in her brief that 
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she felt most strongly aided her argument that 
the wiretaps were unlawful; and, while the 
appellate court’s decision limited defendant’s 
argument, defendant did not show that counsel 
was ineffective in that regard as she made a 
strategic decision to focus her argument in the 
reply brief, which the appellate court would not 
second guess. King v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 571 (Tenn. Crim. App. 
June 28, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 671 (Tenn. Oct. 4, 2017). 


40-6-305. Interception of communications for evidence of certain 
crimes. 


A district attorney general may apply to a judge of competent jurisdiction for, 
and the judge may grant, in conformity with § 40-6-304, an order authorizing 
the interception of wire, oral, or electronic communications by investigative or 
law enforcement officers having responsibility for the investigation of the 
offense as to which the application is made when interception may provide 
evidence of: 

(1) The commission of criminal homicide, as defined in § 39-13-201; 

(2) Criminal conspiracy, as defined in § 39-12-1038, to commit criminal 
homicide; 

(3) The commission of a violation of § 39-17-417(G); 

(4) The commission of, or conspiracy to commit, a criminal gang offense by 

a criminal gang member, as defined in § 40-35-121; or 

(5) The commission of trafficking a person for a commercial sex act, as 

defined in § 39-13-309. 


History. 
Acts 1994, ch. 964, § 6; 1996, ch. 680, § 1; 
20UL, ch. 493, $.1:.2015, ch..435, $1. 


40-6-306. Disclosure of communications to law enforcement officers. 


(a) Any investigative or law enforcement officer who, by any means autho- 
rized by this part or §§ 39-13-601 — 39-13-603, has obtained knowledge of the 
contents of any wire, oral or electronic communication, or evidence derived 
therefrom, may disclose such contents to another investigative or law enforce- 
ment officer to the extent that disclosure is appropriate to the proper 
performance of the official duties of the officer making or receiving the 
disclosure. 

(b) Any investigative or law enforcement officer who, by any means autho- 
rized by this part or §§ 39-13-601 — 39-13-603, has obtained knowledge of the 
contents of any wire, oral or electronic communication or evidence derived 
therefrom may use the contents to the extent the use is appropriate to the 
proper performance of the officer’s official duties. 

(c) Any person who has received, by any means authorized by this part or 
§§ 39-13-601 — 39-13-603, any information concerning a wire, oral or elec- 
tronic communication, or evidence derived therefrom, intercepted in accor- 
dance with this part or §§ 39-13-601 — 39-13-603 may disclose the contents of 
that communication or derivative evidence while giving testimony under oath 
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or affirmation in any proceeding held under the authority of the state of 
Tennessee, or a political subdivision of the state, or of the United States, or a 
political subdivision of the United States. 

(d) Nothing in this part or §§ 39-13-601 — 39-13-603 shall be construed as 
permitting the interception of a wire, oral or electronic communication that is 
made privileged by law unless the judge issuing the order for the interception 
finds probable cause to believe that all parties to the privileged communication 
are criminally responsible for the commission of a homicide offense, conspiracy 
to commit a homicide offense or commission of a violation of § 39-17-417(). 

(e) When an investigative or law enforcement officer, while engaged in 
intercepting wire, oral or electronic communications in the manner authorized 
in this part, intercepts wire, oral or electronic communications relating to 
offenses other than those specified in the order of authorization, the contents 
thereof and evidence derived therefrom, may be disclosed or used as provided 
in subsections (a) and (b). The contents and any evidence derived therefrom 
may be used under subsection (c) when authorized by a judge of competent 
jurisdiction where the judge finds on subsequent application that the contents 
were otherwise intercepted in accordance with this part or §§ 39-13-601 — 
39-13-603. The application shall be made as soon as practicable after the 
interception. 


History. 
Acts 1994, ch. 964, § 7; 1996, ch. 680, § 2. 


40-6-307. Use of contents in evidence. 


Whenever a wire, oral or electronic communication has been intercepted, no 
part of the contents of the communication and no evidence derived therefrom 
may be received in evidence in a trial, hearing, or other proceeding in or before 
any court, grand jury, department, officer, agency, regulatory body, legislative 
committee, or other authority of the state of Tennessee, or a political subdivi- 
sion of the state if the disclosure of that information would be in violation of 
this part or §§ 39-13-601 — 39-13-6083. 


History. 
Acts 1994, ch. 964, § 8. 


40-6-308. Reports. 


(a) Within thirty (30) days after the expiration of an order or each extension 
of an order entered under § 40-6-304(c) and (e), or the denial of an order 
approving an interception, the issuing or denying judge shall report to the 
attorney general and reporter: 

(1) The fact that an order or extension was applied for; 

(2) The kind of order or extension applied for; 

(3) The fact that the order or extension was granted as applied for, was 
modified, or was denied; 

(4) The period of interceptions authorized by the order and the number 
and duration of any extensions of the order; 

(5) The offense specified in the order or application, or the extension of an 
order; 


89 WARRANTS 40-6-308 


(6) The identity of the applying investigative or law enforcement officer or 
agency making the application and the person authorizing the application; 
and 

(7) The nature of the facilities from which, or the place where, communi- 
cations were to be intercepted. 

(b) In January of each year the attorney general and reporter shall report to 
the administrative office of the United States courts, the speaker of the senate 
and the speaker of the house of representatives: 

(1) The information required by subdivisions (a)(1)-(7) with respect to 
each application for an order or extension made during the preceding 
calendar year; 

(2) A general description of the interceptions made under the order or 
extension, including: 

(A) The approximate nature and frequency of incriminating communi- 
cations intercepted; 

(B) The approximate nature and frequency of other communications 
intercepted; 

(C) The approximate number of persons whose communications were 
intercepted; and 

(D) The approximate nature, amount, and cost of the manpower and 
other resources used in the interceptions; 

(3) The number of arrests resulting from interceptions made under the 
order or extension, and the offenses for which arrests were made; 

(4) The number of trials resulting from the interceptions; 

(5) The number of motions to suppress made with respect to the intercep- 
tions, and the number granted or denied; 

(6) The number of convictions resulting from the interceptions and the 
offenses for which the convictions were obtained and the general assessment 
of the importance of the interceptions; and 

(7) The information required by subdivisions (b)(2)-(6) with respect to 
orders or extensions obtained in a preceding calendar year. 

(c) Whenever an order authorizing interception is entered pursuant to 
§ 40-6-304(c), the order shall require that reports be made to the judge who 
issued the order showing what progress has been made toward achievement of 
the authorized objective and the need for continued interception. Reports shall 
be made at ten-day intervals, with the first report required on the tenth day 
after the interception begins or is extended. However, in cases where orders for 
multiple telephones have been issued by a single judge and pertain to the same 
investigation, the issuing judge may direct that all progress reports be 
consolidated into a single report and filed at such times as directed by the 
judge. 


History. 
Acts 1994, ch. 964, § 9; 2014, ch. 984, § 2. 


NOTES TO DECISIONS 


1. Motion to Suppress. their part in a multi-defendant drug conspiracy 
In a case in which two defendants appealed in Tennessee, they unsuccessfully argued that 
their convictions on various federal offenses for the government violated the express terms of 
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the state wiretap orders when they failed to language in the order required an oral presen- 
present oral reports to the issuing state judge _ tation of the report. United States v. Smith, — 
at the time that the written reports were sub- F.8d —, 395 Fed. Appx. 223, 2010 FED App. 
mitted. They offered no factual or legal support 579N, 2010 U.S. App. LEXIS 18532 (6th Cir. 
for their argument that the appear and report Aug. 31, 2010). 


40-6-309. Application of law. 


Notwithstanding any other provision of law to the contrary, this part and 
§§ 39-13-601 — 39-13-603 shall govern the interception and use of wire, oral 
and electronic communications in this state. 


History. 
Acts 1994, ch. 964, § 12. 


40-6-310. Construction of ambiguous provisions. 


Any ambiguity in this part or §§ 39-13-601 — 39-13-603 shall be resolved in 
favor of the aggrieved party and against the state. 


History. 
Acts 1994, ch. 964, § 13. * 


40-6-311. Pen register or trap and trace order. 


Any circuit or criminal court judge may issue a pen register or trap and trace 
order pursuant to the provisions and requirements of 18 U.S.C. § 3123 et seq. 


History. concerns issuance of an order for a pen register 
Acts 1996, ch. 9038, § 2. or a trap and trace device. 


Compiler’s Notes. 
18 U.S.C. § 3123, referred to in this section, 


CHAPTER 7 
ARREST 


Part 1. General Provisions 


Section 

40-7-101. Persons by whom arrests made. 

40-7-102. Offense in presence of magistrate. 

40-7-103. Grounds for arrest by officer without warrant. 

40-7-104. Time of arrest by officer. 

40-7-105. Assistance to officer acting on warrant. 

40-7-106. Notice of authority and grounds for arrest — Telephone call. 

40-7-107. Authority of officer to break in. 

40-7-108. Resistance to officer. 

40-7-109. Arrest by private person — Grounds. 

40-7-110. Arrest by private person — Time. 

40-7-111. Arrest by private person — Notice of grounds. 

40-7-112. Arrest by private person — Notice of intention to make arrest — Use of force to enter 
dwelling house. 

40-7-113. Disposition of person arrested by private person. 

40-7-114. Pursuit after escape. 
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Section 


40-7-115. 
40-7-116. 
40-7-117. 


40-7-118. 
40-7-119. 
40-7-120. 
40-7-121. 
40-7-122. 
40-7-123. 
40-7-124. 


40-7-201. 
40-7-202. 
40-7-203. 
40-7-204. 
40-7-205. 


ARREST 40-7-101 


Breaking in to retake escaped prisoner. 

Theft — Detention of suspect by merchant or peace officer. 

Theft of property valued at more than $500 in retail or wholesale establishments — 
Arrest by peace officer without warrant. 

Use of citations in lieu of continued custody of an arrested person. 

Strip searches restricted. 

Release citations for misdemeanants. 

Body cavity searches — Warrant requirement — Waiver — Liability. 

Fee for booking and processing of persons subject to arrest or summons. 

Development of standardized written procedure of verifying citizenship status. 

Immunity from prosecution for possession of drug paraphernalia when officers alerted 
of presence of hypodermic needle or other sharp objects prior to search. 


Part 2. Uniform Law on Fresh Pursuit 


Short title. 

Part definitions. 

Power of officers from other states to arrest. 
Examination by magistrate. 

Certification of law to other states. 


PART 1 
GENERAL PROVISIONS 


40-7-101. Persons by whom arrests made. 


An arrest may be made either by: 
(1) An officer under a warrant; 


(2) An officer without a warrant; or 


(3) A private person. 


History. 
Code 1858, § 5032; Shan., § 6992; Code 
1932, § 11531; T.C.A. (orig. ed.), § 40-801. 


Cross-References. 

Authority of a police officer to arrest without 
a warrant, § 40-7-103. 

Child, taking into custody, § 37-1-1138. 

Coroner’s inquest, arrest after, §§ 38-5-115, 
38-5-116. 

Exemptions from arrest, national guards- 
men, § 58-1-226. 

Parole violator, arrest of, § 40-28-121. 

Refusal of official to perform duties, § 39-16- 
402. 

Society for prevention of cruelty to animals, 
authority of agents to make arrests, § 39-14- 
210. 

Warrant, arrest on, title 40, ch. 6, part 2. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 1.8, 18.153, 18.161. 


Law Reviews. 

At the Intersection of Sovereignty and Con- 
tract: Traffic Cameras and the Privatization of 
Law Enforcement Power (William D. Mercer), 
43 U. Mem. L. Rev. 379 (2012). 

The Right to a Preliminary Hearing and 
Effective Assistance of Counsel at a Prelimi- 
nary Hearing in Tennessee, 43 Tenn. L. Rev. 
635 (1976). 


Attorney General Opinions. 

A law enforcement officer working off-duty 
retains full arrest powers, OAG 02-002 (1/2/02). 

Security officers have the same power of 
arrest as that afforded to private citizens, OAG 
03-018 (2/19/03). 

Licensed security officers may make an ar- 
rest as private citizens as authorized under 
Tennessee law, OAG 03-148 (11/17/03); OAG 
03-149 (11/17/03). 

A search incident to an improper arrest may 
subject a private person, and possibly his or her 
employer, to liability, OAG 03-148 (11/17/03). 
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NOTES TO DECISIONS 4 


Analysis 


1. Police Officer — Arrest Without Warrant. 
2. Duties in Making Arrest. 


1. Police Officer — Arrest Without War- 
rant. 

A police officer cannot make an arrest, with 

out a warrant, except for a felony, or for a 

violation of a city ordinance committed in his 

presence. Pesterfield v. Vickers, 43 Tenn. 205, 

1866 Tenn. LEXIS 38 (1866); Hurd v. State, 119 


Tenn. 583, 108 S.W. 1064, 1907 Tenn. LEXIS 24 
(1907), questioned, State v. Ash, 12 S.W.3d 800, 
1999 Tenn. Crim. App. LEXIS 764 (Tenn. Crim. 
App. 1999). 


2. Duties in Making Arrest. 

An officer must act prudently, reasonably and 
use ordinary care in making arrests including 
the ascertainment that the right person is 
being arrested. State ex rel. Anderson v. Evatt, 
63 Tenn. App. 322, 471 S.W.2d 949, 1971 Tenn. 
App. LEXIS 223 (Tenn. Ct. App. 1971). 


40-7-102. Offense in presence of magistrate. 


When a public offense is committed in the presence of a magistrate, the 
magistrate may, by verbal or written order, command any person to arrest the 
offender, and then proceed as if the offender had been brought before the 


magistrate on a warrant of arrest. 


History. 
Code 1858, § 5036; Shan., § 6996; Code 
1932, § 11535; T.C.A. (orig. ed.), § 40-802. 


Cross-References. 
Officials designated as magistrates, § 40-1- 
106. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 1.8, 18.153. 


Tennessee Jurisprudence, 17 Tenn. Juris., 
Justices of Peace and General Sessions Courts, 
S125. 


Law Reviews. 
The Tennessee Court System — Municipal 
Courts, 8 Mem. St. U.L. Rev. 431. 


40-7-103. Grounds for arrest by officer without warrant. 


(a) An officer may, without a warrant, arrest a person: 
(1) For a public offense committed or a breach of the peace threatened in 


the officer’s presence; 


(2) When the person has committed a felony, though not in the officer’s 


presence, 


(3) When a felony has in fact been committed, and the officer has 
reasonable cause for believing the person arrested has committed the felony; 
(4) On a charge made, upon reasonable cause, of the commission of a 


felony by the person arrested; 


(5) Who is attempting to commit suicide; 
(6) At the scene of a traffic accident who is the driver of a vehicle involved 


in the accident when, based on personal investigation, the officer has 
probable cause to believe that the person has committed an offense under 
title 55, chapters 8 and 10. This subdivision (a)(6) shall not apply to traffic 
accidents in which no personal injury occurs or property damage is less than 
one thousand dollars ($1,000), unless the officer has probable cause to 
believe that the driver of the vehicle has committed an offense under 
§ 55-10-401; 

(7) Pursuant to § 36-3-619; 

(8) Who is the driver of a vehicle involved in a traffic accident either at the 
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scene of the accident or up to four (4) hours after the driver has been 
transported to a health care facility, if emergency medical treatment for the 
driver is required and the officer has probable cause to believe that the 


driver has violated § 55-10-401; 


(9) When an officer has probable cause to believe a person has committed 
the offense of stalking, as prohibited by § 39-17-315; 

(10) Who is the driver of a motor vehicle involved in a traffic accident, who 
leaves the scene of the accident, who is apprehended within four (4) hours of 
the accident, and the officer has probable cause to believe the driver has 


violated § 55-10-401; or 
(11) Pursuant to § 55-10-119. 


(b) If a law enforcement officer has probable cause to believe that a person 
has violated one (1) or more of the conditions of release imposed pursuant to 
§ 40-11-150, and verifies that the alleged violator received notice of the 
conditions, the officer shall, without a warrant, arrest the alleged violator 
regardless of whether the violation was committed in or outside the presence 


of the officer. 


(c) Unless a law enforcement officer has probable cause to believe that an 
offense has been committed, no officer, except members of the Tennessee 
highway patrol acting pursuant to § 4-7-104, shall have the authority to stop 
a motor vehicle for the sole purpose of examining or checking the license of the 


driver of the vehicle. 


History. 

Code 1858, § 5037; Shan., § 6997; Code 
1932, § 11536; Acts 1957, ch. 82, § 1; 1981, ch. 
401,§ 1; T.C.A. (orig. ed.), § 40-803; Acts 1986, 
ch. 754, § 1; 1990, ch. 980, § 18; 1993, ch. 484, 
§ 1; 1994, ch. 1002, § 1; 1995, ch. 507, § 7; 
1999, ch. 138, § 4; 2005, ch. 296, § 1; 2005, ch. 
482, § 2; 2012, ch. 737, § 2. 


Compiler’s Notes. 

Acts 2012, ch. 737, § 5 provided that the act, 
which added subdivision (a)(11), shall be known 
and may be cited as the “Ricky Otts Act.” 

Acts 2012, ch. 737, § 6 provided that the act, 
which added subdivision (a)(11), shall apply to 
prohibited conduct occurring on or after July 1, 
2012. 


Cross-References. 

Arrest for felony committed in another state, 
§ 40-9-104. 

Citation in lieu of arrest, Tenn. R. Crim. P. 
3.5, § 40-7-118. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 1.8, 18.154, 18.155, 18.156, 


18.157, 18.182. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 3-12-6. 

Tennessee Jurisprudence, 10 Tenn. Juris., 
Arrest, §§ 4, 5; 13 Tenn. Juris., False Impris- 
onment, § 4. 


Law Reviews. 
Criminal Procedure — State v. Williams: Pre- 


textual Vehicle Stops and the Fourth Amend- 
ment, 23 Mem. St. U.L. Rev. 421 (1998). 

Selected Tennessee Legislation of 1986, 54 
Tenn. L. Rev. 457 (1987). 

The Troubling Influence of Equality in Con- 
stitutional Criminal Procedure: From Brown to 
Miranda, Furman and Beyond, 54 Vand. L. Rev. 
359 (2001). 

Torts — Hurd v. Woolfork: The Public Duty 
Doctrine in Tennessee, 28 U. Mem. L. Rev. 1279 
(1998). 


Attorney General Opinions. 

Authority of law enforcement officers to make 
misdemeanor arrests, OAG 00-048 (3/16/00). 

A law enforcement officer, having observed 
the commission of a felony, may choose not to 
arrest or charge the offending party, except 
when the officer has probable cause to believe 
that a suspect has violated an order of protec- 
tion, OAG 01-119 (7/27/01). 

Constitutionality of proposed amendment 
that would permit an officer to make arrest “for 
a misdemeanor, if the officer has probable cause 
and the person accused does not offer satisfac- 
tory evidence of identification,” OAG 03-052 
(4/24/03). 

Police officer who receives specific informa- 
tion about unlawful conduct from another offi- 
cer can make a warrantless arrest and issue a 
citation to a misdemeanant even though the 
misdemeanor was not committed in the pres- 
ence of the arresting officer, OAG 08-181 
(12/1/08). 
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NOTES TO DECISIONS : 


Analysis 


. In General. 

. Officer’s Presence. 

—Offense Committed. 

— —Criminal Trespass. 

— —Public Intoxication. 

— —Sale of Intoxicants. 

. ——Speeding. 

— —Transportation of Intoxicants. 

—  —Suspected Violation. 

10. —Threatened Breach of Peace. 

11. — —“Breach of Peace” Construed. 

12. Misdemeanor Not in Officer’s Presence. 

13. Reasonable Cause. 

14. —Construed. 

15. —Reasonable Cause and Improper Cause 
Both Present. 

16. Exigent Circumstances. 

17. Charge Made. 

18. Search Incident to Arrest. 

19. —Admissibility of Evidence. 

20. Effect of Conviction. 

21. Validity of Warrant. 

22. Liability of Officers. 

23. Force in Effecting Arrest. 

24. Force to Resist Unlawful Arrest. 

25. Duty to Make Arrest. 

26. Probable Cause. 
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1. In General. 

This section is an embodiment of the common 
law. Galvin v. State, 46 Tenn. 283, 1869 Tenn. 
LEXIS 56 (1869); Tenpenny v. State, 151 Tenn. 
669, 270 S.W. 989, 1924 Tenn. LEXIS 94 (1925), 
overruled in part, State v. Parker, 525 S.W.2d 
128, 1975 Tenn. LEXIS 651 (Tenn. 1975). 

The test for a lawful warrantless arrest is 
whether the facts and circumstances present 
are sufficient to enable the court to see that 
some offense has been committed that would 
have justified a legal arrest. State v. Duer, 616 
S.W.2d 614, 1981 Tenn. Crim. App. LEXIS 336 
(Tenn. Crim. App. 1981). 

The limitation on warrantless arrests for 
misdemeanors in T.C.A § 40-7-103 is not con- 
stitutionally required. State v. Bryant, 678 
S.W.2d 480, 1984 Tenn. Crim. App. LEXIS 2528 
(Tenn. Crim. App. 1984). 


2. Officer’s Presence. 

Where defendant was guilty of committing a 
misdemeanor of the nature of a public offense 
and a threatened breach of the peace in the 
presence of an officer at the time validly issued 
search warrants were served on him, no war- 
rant was necessary for his arrest. Solomon v. 
State, 203 Tenn. 583, 315 S.W.2d 99, 1958 Tenn. 
LEXIS 335 (1958), superseded by statute as 
stated in, State v. Little, 560 S.W.2d 403, 1978 
Tenn. LEXIS 568 (Tenn. 1978). 

The use of the “police team” approach, which 
provides that an act taking place within the 


view of one officer is in legal effect within the 
presence and view of other cooperating officers, 
is a viable doctrine in Tennessee. State v. Ash, 
12 S.W.3d 800, 1999 Tenn. Crim. App. LEXIS 
764 (Tenn. Crim. App. 1999). 


3. —Offense Committed. 

Public drunkenness and driving while drunk 
are public offenses for which an officer may 
arrest without a warrant if committed in his 
presence, but such officer does not have the 
right to shoot the offender or to endanger his 
life by shooting into the automobile to stop it 
and effect the arrest. State ex rel. Harbin v. 
Dunn, 39 Tenn. App. 190, 282 S.W.2d 203, 1943 
Tenn. App. LEXIS 157 (Tenn. Ct. App. 1948). 

Officer had probable cause to arrest defen- 
dant for the felony offense of possessing with 
intent to deliver or sell heroin where at the 
moment that the officer put defendant in hand- 
cuffs, he knew the driver had stated that defen- 
dant put heroin in her pants, defendant was 
acting nervously, defendant’s actions were in- 
consistent with his statement that he did not 
have identification, and defendant had a large 
amount of cash in his pocket. United States v. 
Jackson, — F. Supp. 2d —, 2014 U.S. Dist. 
LEXIS 165010 (E.D. Tenn. Nov. 24, 2014), affd, 
— F.3d — , 663 Fed. Appx. 426, 2016 FED App. 
569N, 2016 U.S. App. LEXIS 18545 (6th Cir. 
Tenn. 2016). 


4. ——Criminal Trespass. 

The “police team” approach may be applied 
where arresting officers witness defendant’s 
presence on the property, but learn of the fact 
that the defendant had been previously warned 
to stay off the property from a list generated by 
the police for officers patrolling the area. State 
v. Ash, 12 S.W.3d 800, 1999 Tenn. Crim. App. 
LEXIS 764 (Tenn. Crim. App. 1999). 

Despite list indicating that defendant was 
served with a letter barring him from entering 
property, evidence did not show that defendant 
knew that he did not have the owner’s effective 
consent to be on the property and, therefore, 
did not show that criminal trespass was being 
committed in the presence of police officers. 
State v. Ash, 12 S.W.3d 800, 1999 Tenn. Crim. 
App. LEXIS 764 (Tenn. Crim. App. 1999). 


5. — —Public Intoxication. 

One who so conducts himself in public as to 
justify the impression that he is drunk, 
whether he does so purposely or otherwise, 
subjects himself to lawful arrest without war- 
rant, even though he is in fact sober. Goodwin v. 
State, 148 Tenn. 682, 257 S.W. 79, 1923 Tenn. 
LEXIS 55 (1924). 

Defendant, a duly elected constable, did not 
have reasonable cause to believe plaintiff was 
publicly intoxicated where he observed plaintiff 
staggering, smelled of alcohol and knew plain- 
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tiff had been arrested before for public intoxi- 
cation, when eight witnesses testified plaintiff 
was not intoxicated. Ford v. Wells, 347 F. Supp. 
1026, 1972 U.S. Dist. LEXIS 13699 (E.D. Tenn. 
1972). 


6. — —Sale of Intoxicants. 

Where officer was sold pint of unstamped 
whiskey it was proper for officer to arrest 
woman making sale and also her husband who 
was asleep in house at time. Atkins v. Harris, 
202 Tenn. 489, 304 S.W.2d 650, 1957 Tenn. 
LEXIS 414 (1957). 


7. ——Speeding. 

Officer, determining speed of vehicle by ra- 
dar, could arrest motorist for speeding. Hard- 
away v. State, 202 Tenn. 94, 302 S.W.2d 351, 
1957 Tenn. LEXIS 366 (1957). 

T.C.A. § 40-7-103 does not deprive a pursu- 
ing officer, who has grounds upon which to 
arrest a fleeing offender, of the assistance of a 
fellow officer when that assistance is requested 
in a reliable manner. The rule creates no right 
to escape. State v. Bryant, 678 S.W.2d 480, 1984 
Tenn. Crim. App. LEXIS 2528 (Tenn. Crim. 
App. 1984). 


8. — —Transportation of Intoxicants. 

A sheriff and his deputy had the right, with- 
out a warrant, to halt one violating the law by 
transporting 60 gallons of whiskey over the 
public roads of the state, in the presence of the 
officers. Love v. Bass, 145 Tenn. 522, 238 S.W. 
94, 1921 Tenn. LEXIS 92 (1922). 

A person who was engaged in transporting 
liquor did not commit the offense in the pres- 
ence of an officer, so as to authorize the officer to 
arrest him without warrant, where the liquor 
was concealed from the officer’s sight prior to 
the arrest and the officer did not know that the 
law was being violated. Hughes v. State, 145 
Tenn. 544, 238 S.W. 588, 1921 Tenn. LEXIS 94, 
20 A.L.R. 639 (1922). 

Where arresting officers received information 
of proposed shipment of whiskey and placed 
themselves in position to witness loading of 
truck and transporting of whiskey to point near 
state line, search of truck pursuant to arrest 
was not illegal although made without war- 
rant. Evans v. Pearson, 1938 Tenn. 528, 246 
S.W.2d 964, 1952 Tenn. LEXIS 321 (1952). 

Possibility that defendant, a known liquor 
law violator, might be carrying tax-unpaid 
whiskey, since there was a bulge in the loose 
jacket worn by the defendant, was not suffi- 
cient, and arrest of defendant without a war- 
rant was invalid. United States v. Sipes, 132 F. 
Supp. 537, 1955 U.S. Dist. LEXIS 3059 (D. 
Tenn. 1955). 

Officer who observed defendant speeding 
recklessly was justified in arresting defendant 
for felony of transporting more than one gallon 
of liquor, where liquor was plainly visible when 
automobile was stopped. Batchelor v. State, 213 


40-7-103 


Tenn. 649, 378 S.W.2d 751, 1964 Tenn. LEXIS 
433 (1964). 


9. — —Suspected Violation. 

Where an officer sees the accused enter a 
house of questionable reputation, with a pack- 
age partially concealed by a raincoat, and, on 
the approach of the officer, the accused jumps 
into an automobile and flees, and, on being 
overtaken, whiskey in broken jars is discovered 
in his possession, the officer is justified in 
arresting the accused, under this section, and 
the evidence thus obtained is admissible 
against the accused. Farmer v. State, 148 Tenn. 
216, 254 S.W. 552, 1923 Tenn. LEXIS 9 (1923). 

Where officers observed liquor bottle partly 
hidden under defendant’s belt and searched 
him, discovering whiskey and vodka, and there- 
upon arrested him, search and arrest were part 
of the same transaction and search was proper 
as arrest was valid for a breach of the peace 
committed in the presence of the officers. War- 
den v. State, 214 Tenn. 314, 379 S.W.2d 788, 
1964 Tenn. LEXIS 479 (1964). 


10. —Threatened Breach of Peace. 

If a private policeman, on _ reasonable 
grounds, believed that a person was about to 
commit a breach of peace by making an attack 
on a home which the policeman was hired to 
guard, he had the lawful right to arrest the 
person. Terry v. Burford, 131 Tenn. 451, 175 
S.W. 538, 1914 Tenn. LEXIS 121, L.R.A. (n.s.) 
1915F714 (1915). 

The right of the sheriff to arrest, without 
warrant, for the threatened unlawful sale of 
intoxicating liquors, and to close the place of 
business, is not unlawful as an arbitrary inva- 
sion of property rights, which are not more 
sacred than the person which may be seized to 
prevent a breach of the peace. State ex rel. 
Thompson v. Reichman, 135 Tenn. 653, 188 
S.W. 225, 1916 Tenn. LEXIS 46 (1916), rehear- 
ing denied, 135 Tenn. 685, 188 S.W. 597, 1916 
Tenn. LEXIS 47 (1916). 

There is a very clear distinction between the 
act of an officer entering a man’s home to 
discover evidence as a means of penalizing him, 
or the act of an officer apprehending a citizen on 
the highway for the purpose of discovering 
evidence to penalize him, and the act of arrest- 
ing one who is threatening a breach of the 
peace, or is at the time engaged in a violation of 
the law. Farmer v. State, 148 Tenn. 216, 254 
S.W. 552, 1923 Tenn. LEXIS 9 (1923). 


11. — —“Breach of Peace” Construed. 
“Breach of the peace” is a generic term in- 
cluding all violations of public peace or order, 
and includes unlawful sale, actual or threat- 
ened, of intoxicating liquors. State ex rel. 
Thompson v. Reichman, 135 Tenn. 653, 188 
S.W. 225, 1916 Tenn. LEXIS 46 (1916), rehear- 
ing denied, 135 Tenn. 685, 188 S.W. 597, 1916 
Tenn. LEXIS 47 (1916); Gray v. State, 207 Tenn. 
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39, 336 S.W.2d 22, 1960 Tenn. LEXIS 405 
(1960); Warden v. State, 214 Tenn. 314, 379 
S.W.2d 788, 1964 Tenn. LEXIS 479 (1964). 

It is a breach of the peace for one having 
liquors to prepare for the sale thereof, because 
that is a threat to violate the law against sales 
thereof. State ex rel. Thompson v. Reichman, 
135 Tenn. 653, 188 S.W. 225, 1916 Tenn. LEXIS 
46 (1916), rehearing denied, 135 Tenn. 685, 188 
S.W. 597, 1916 Tenn. LEXIS 47 (1916). 

Loud talking in the kitchen of one’s home, 
heard by officers in passing, not a word of which 
they understood, was no commission or threat- 
ened commission of a breach of peace in their 
presence or hearing, there being no showing 
that the inmates were intoxicated or disorderly. 
Lucarini v. State, 159 Tenn. 373, 19 S.W.2d 239, 
1928 Tenn. LEXIS 93 (1929). 


12. Misdemeanor Not in Officer’s Pres- 
ence. 

A city ordinance authorizing police officers to 
arrest persons for misdemeanors not commit- 
ted in their presence was void as inconsistent 
with the general law of the land. Pesterfield v. 
Vickers, 43 Tenn. 205, 1866 Tenn. LEXIS 38 
(1866). 

Officer has no authority to arrest one for the 
misdemeanor of unlawfully carrying a pistol or 
for other misdemeanors, not committed in his 
presence, but the commission of which is com- 
municated to him by others, unless he has a 
warrant of arrest. Pesterfield v. Vickers, 43 
Tenn. 205, 1866 Tenn. LEXIS 38 (1866); Hurd v. 
State, 119 Tenn. 583, 108 S.W. 1064, 1907 Tenn. 
LEXIS 24 (1907), questioned, State v. Ash, 12 
S.W.3d 800, 1999 Tenn. Crim. App. LEXIS 764 
(Tenn. Crim. App. 1999). 

An officer cannot arrest a person for a misde- 
meanor not committed in his presence without 
a proper warrant for such arrest. Shelton v. 
State, 3 Tenn. Crim. App. 310, 460 S.W.2d 869, 
1970 Tenn. Crim. App. LEXIS 458 (Tenn. Crim. 
App. 1970); State v. Duer, 616 S.W.2d 614, 1981 
Tenn. Crim. App. LEXIS 336 (Tenn. Crim. App. 
1981). 


13. Reasonable Cause. 

An arrest by an officer without warrant is not 
justified by the fact that the officer had infor- 
mation leading him to believe that an offense 
was being committed. Hughes v. State, 145 
Tenn. 544, 238 S.W. 588, 1921 Tenn. LEXIS 94, 
20 A.L.R. 639 (1922). 

Finding an unattended automobile parked in 
a dark alley, when it might have been left in the 
street under the protection of street lights, and 
discovery of several tin cans of one gallon 
capacity and a disarranged condition of the 
rear seat cushion upon throwing a flash light on 
the car were sufficient to create a reasonable 
belief that the automobile was being used for 
an unlawful purpose, most probably the trans- 
portation of whiskey. Smith v. State, 155 Tenn. 
40, 290 S.W. 4, 1926 Tenn. LEXIS 17 (1927). 
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An officer may lawfully” proceed to arrest 
without a warrant any person when the officer 
has, with reasonable cause, been led to believe 
that the person has committed, is committing, 
or is about to commit, a felony. Dittberner v. 
State, 155 Tenn. 102, 291 S.W. 839, 1926 Tenn. 
LEXIS 24 (1927); Davis v. State, 2 Tenn. Crim. 
App. 297, 453 S.W.2d 438, 1970 Tenn. Crim. 
App. LEXIS 480 (1970). 

Where a policeman saw defendant take a 
fruit jar from an automobile and conceal it 
beneath his coat while carrying it into a build- 
ing in the vicinity of which there had been 
numerous complaints with respect to the trans- 
portation of whiskey, he had probable cause for 
believing that a felony was being committed. 
Suggs v. State, 156 Tenn. 303, 300 S.W. 4, 1927 
Tenn. LEXIS 118 (1927). 

Where officers, while standing on the side- 
walk, detected a very strong odor of mash and 
corn whiskey which seemed to come from a 
certain building, there was ground for reason- 
able belief that a felony was being committed. 
Massa v. State, 159 Tenn. 428, 19 S.W.2d 248, 
1928 Tenn. LEXIS 101 (1929). 

Where defendant was chased and arrested 
without a warrant by police officers on suspi- 
cion that defendant was bringing whiskey into 
town, it was error for trial court to deny cros- 
sexamination of officer by defendant’s counsel 
as to where officer had secured information 
that defendant intended to bring whiskey into 
town. Smith v. State, 169 Tenn. 633, 90 S.W.2d 
523, 1935 Tenn. LEXIS 90 (1936). 

Where informant informed sheriff that defen- 
dants had gone after liquor and the sheriff 
immediately went in pursuit of defendants, and 
where sheriff testified that the informant was a 
rival bootlegger of defendants and further that 
he had known informant for a long time and 
that informant had always told him the truth, 
the sheriff had “reasonable cause” to believe 
that defendants were committing a felony and 
was justified in making an arrest for felonious 
transportation of intoxicating liquors without a 
warrant. Vaughn v. State, 178 Tenn. 384, 158 
S.W.2d 715, 1941 Tenn. LEXIS 69 (1942). 

An arrest by officers without a warrant was 
valid where the person arrested was in the 
company of a known car thief, and was driving 
a car which was thought to be stolen and where 
on arrest he denied knowing the car thief and 
denied that he was associated with the stolen 
car. Brubaker v. United States, 183 F.2d 894, 
1950 U.S. App. LEXIS 3024 (6th Cir. Tenn. 
1950). 

Arrest of truck driver without a warrant was 
justified where officers had information that 
defendant was going to drive a truck to Illinois 
to pick up cargo of whiskey, that truck by 
observation of officers had a false bottom, that 
truck approached Tennessee by a circuitous 
route, and that it proceeded up a slight incline 
in low gear on entrance into Tennessee. Barnett 
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v. State, 191 Tenn. 420, 234 S.W.2d 833, 1950 
Tenn. LEXIS 453 (1950). 

Where highway patrolmen proceeded to 
house to investigate complaint and upon ar- 
rival within proximity of house observed man 
with sack in his hand and such individual 
dropped the sack and ran with a jug and officers 
observed a number of people coming and going 
and one person in front of house was observed 
taking a drink from a bottle or jug, action of 
officers who searched house and found illegal 
whiskey, homebrew and wine and made arrests 
was justified. Gray v. State, 207 Tenn. 39, 336 
S.W.2d 22, 1960 Tenn. LEXIS 405 (1960). 

Information that automobile “had whiskey in 
it” did not authorize warrantless arrest of 
driver for felony of transporting more than one 
gallon of liquor. Batchelor v. State, 213 Tenn. 
649, 378 S.W.2d 751, 1964 Tenn. LEXIS 433 
(1964). 

Where arresting officer had information re- 
garding possible thefts from telephone booths 
in the area, that one of the persons arrested 
was suspected, and had license number of such 
person’s automobile, arrest without warrant 
was lawful. Fox v. State, 214 Tenn. 694, 383 
S.W.2d 25, 1964 Tenn. LEXIS 523 (1964), cert. 
denied, Thomerson v. Tennessee, 380 U.S. 933, 
Soon, Ct. 938,13 Ly Ed. '2dy820, 1965°.U.8: 
LEXIS 1692 (1965). 

Arrest of defendants and search of their per- 
sons and automobile was proper where police 
officers received description corresponding to 
defendants of persons who allegedly robbed 
telephone booth a short distance away and 
were observed by officers near another tele- 
phone booth under suspicious circumstances. 
Graham v. State, 218 Tenn. 453, 404 S.W.2d 
475, 1966 Tenn. LEXIS 643 (1966). 

Arrest and search was legal where officers 
observed dice game in process through windows 
of premises after being on scene because of 
complaints of disorderly conduct and the facts 
were such as to indicate that one of the partici- 
pants was engaged in the felony of professional 
gambling. Alley v. State, 218 Tenn. 497, 404 
S.W.2d 493, 1966 Tenn. LEXIS 583 (1966). 

An officer may arrest without a warrant 
where a person has committed a felony and 
there is reasonable cause for believing the per- 
son arrested to have committed it. State ex rel. 
Carlson v. State, 219 Tenn. 80, 407 S.W.2d 165, 
1966 Tenn. LEXIS 625 (1966); State ex rel. 
Smith v. Henderson, 1 Tenn. Crim. App. 593, 
447 S.W.2d 880, 1969 Tenn. Crim. App. LEXIS 
342 (1969). 

Where police officers stopped vehicle on sus- 
picion of having an illegal city inspection 
sticker, and then recognized driver as having 
been involved before in illicit liquor and then 
smelling moonshine whiskey, such facts repre- 
sented reasonable grounds to suspect that car 
was being used to transport illegal whiskey and 
to search the car trunk and to arrest driver for 
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violation of state and federal liquor laws. 
United States v. Thompson, 409 F.2d 113, 1969 
U.S. App. LEXIS 12969 (6th Cir. Tenn. 1969). 

Where reliable informant gave police officers 
information to effect that old model green au- 
tomobile of specified make would pass specified 
intersection between 7:00 and 8:00 a.m., driven 
by man with physical defect carrying un- 
stamped liquor, and officers saw man whom 
they knew had such a physical defect pass 
intersection at 8:45 a.m. driving green automo- 
bile with white top of the specified make, prob- 
able cause existed for arrest of defendant for 
felony even though description of automobile 
was general and automobile arrived 45 minutes 
later than specified. State v. Tolden, 224 Tenn. 
119, 451 S.W.2d 432, 1969 Tenn. LEXIS 476 
(1969). 

Where shortly after robbery was committed 
defendants entered service station to buy gaso- 
line and officers who heard description of rob- 
bers and automobile on radio observed that the 
passengers and the automobile fitted such de- 
scription and further observed paper sack in- 
side automobile filled with money, officers were 
warranted in making arrest without warrant 
on probable cause and in searching automobile. 
Raynor v. State, 1 Tenn. Crim. App. 556, 447 
S.W.2d 391, 1969 Tenn. Crim. App. LEXIS 340 
(Tenn. Crim. App. 1969). 

Where informant upon whom officer had pre- 
viously relied told officer that specifically de- 
scribed van would be traveling in a certain 
direction and that the three occupants would be 
transporting heroin for sale officer had prob- 
able cause to search such vehicle without a 
warrant. Peters v. State, 521 S.W.2d 233, 1974 
Tenn. Crim. App. LEXIS 252 (Tenn. Crim. App. 
1974). 

Police officers who knew that a felony had 
been committed and that defendant fitted the 
detailed description of the person who commit- 
ted that felony had reasonable cause to arrest 
defendant, and things found on his person at 
that time were not products of an illegal search. 
State v. Jefferson, 529 S.W.2d 674, 1975 Tenn. 
LEXIS 582 (Tenn. 1975), rehearing denied, , 
529 S.W.2d 674, 1975 Tenn. LEXIS 583 (Tenn. 
1975), overruled in part, State v. Mitchell, 593 
S.W.2d 280, 1980 Tenn. LEXIS 395 (Tenn. 
1980). 

Where initial apprehension of defendant was 
with his own consent and for his own protec- 
tion, and where subsequent information gath- 
ered by police led them to believe defendant 
was the prime suspect, police had reasonable 
cause to place defendant in “arrest status” and 
statement rendered by defendant thereafter 
was product of legal arrest. Scharff v. State, 551 
S.W.2d 671, 1977 Tenn. LEXIS 525 (Tenn. 
1977). 

Officers who had positive information that a 
felony had been committed and a description of 
the suspect and his vehicle had reasonable 
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cause to arrest the occupants and search a 
vehicle matching those descriptions. Schultz v. 
State, 584 S.W.2d 223, 1979 Tenn. Crim. App. 
LEXIS 257 (Tenn. Crim. App. 1979). 

In action for false arrest and imprisonment, a 
charge that the only question for the jury’s 
determination was whether the officer had rea- 
sonable cause to believe that a felony may have 
been committed or probably had been commit- 
ted and that plaintiff “may” have committed 
such felony was improper since “may” connotes 
a possibility as opposed to a probability that 
plaintiff committed the felony. Woods v. Harrell, 
596 S.W.2d 92, 1979 Tenn. App. LEXIS 393 
(Tenn. Ct. App. 1979). 

Where photographs of defendant’s car were 
shown to some of the witnesses of a murder who 
identified them as pictures of the car they saw 
leaving the scene of the crime and the defen- 
dant’s own physical appearance agreed with 
the description of the murderer given by the 
witnesses, under these facts the officers, acting 
as reasonably prudent persons, had reasonable 
cause for believing defendant committed the 
crime of murder and to arrest him. State v. 
Donald, 614 S.W.2d 66, 1980 Tenn. Crim. App. 
LEXIS 351 (Tenn. Crim. App. 1980). 

Police had probable cause to arrest when, 
acting on information that defendants had 
killed the deceased and left his body in a truck, 
they found the body, immediately went to de- 
fendants’ trailer, discovered that they were not 
there, and went to a motel where they arrested 
the defendants. State v. Wright, 618 S.W.2d 
310, 1981 Tenn. Crim. App. LEXIS 346 (Tenn. 
Crim. App. 1981). 

Where the officers were present in a helicop- 
ter at 1,800 feet above the terrain, within the 
navigable air space of the United States, a 
place they had a perfect legal right to be and 
from their vantage point they observed unhar- 
vested marijuana in the field, and as they 
approached, they saw defendants tending their 
crop, having observed a felony being committed 
in their presence, the officers clearly were jus- 
tified in descending to the ground to arrest the 
defendants. State v. Layne, 623 S.W.2d 629, 
1981 Tenn. Crim. App. LEXIS 381 (Tenn. Crim. 
App. 1981), overruled, State v. Holt, 691 S.W.2d 
520, 1984 Tenn. LEXIS 865 (Tenn. 1984). 

Facts and circumstances were sufficient to 
show probable cause. Wadley v. State, 634 
S.W.2d 658, 1982 Tenn. Crim. App. LEXIS 435 
(Tenn. Crim. App. 1982); State v. Melson, 638 
S.W.2d 342, 1982 Tenn. LEXIS 431 (Tenn. 
1982), cert. denied, Melson v. Tennessee, 459 
U.S. 1137, 103 S. Ct. 770, 74 L. Ed. 2d 983 
(1983); State v. Evetts, 670 S.W.2d 640, 1984 
Tenn. Crim. App. LEXIS 2333 (Tenn. Crim. 
App. 1984); State v. Kyger, 787 S.W.2d 13, 1989 
Tenn. Crim. App. LEXIS 690 (Tenn. Crim. App. 
1989), rehearing denied, — S.W.2d —, 1989 
Tenn. Crim. App. LEXIS 757 (Tenn. Crim. App. 
Oct. 24, 1989). 
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Merely stopping a vehicle on reasonable sus- 
picion to investigate a crime does not necessar- 
ily constitute an arrest. State v. Blankenship, 
757 S.W.2d 354, 1988 Tenn. Crim. App. LEXIS 
304 (Tenn. Crim. App. 1988). 

Although officer testified he was motivated to 
pull behind the vehicle because of a prior radio 
report of a misdemeanor, if his actions were 
reasonable on other grounds, even if the rea- 
sons were not articulated by the officer, the 
stop, and arrest resulting therefrom, would be 
legal. State v. Smith, 787 S.W.2d 34, 1989 Tenn. 
Crim. App. LEXIS 883 (Tenn. Crim. App. 1989), 
appeal denied, 1990 Tenn. LEXIS 143 (Tenn. 
Apr. 2, 1990). 

Police officers had the required reasonable 
suspicion, supported by specific and articulable 
facts, that the defendant was in possession of 
an illegal substance; therefore, the stop and 
arrest of the defendant was warranted. State v. 
Little, 854 S.W.2d 643, 1992 Tenn. Crim. App. 
LEXIS 404 (Tenn. Crim. App. 1992). 

It was unreasonable for an officer, not a 
member of the highway patrol, to make an 
investigative stop of a vehicle belonging to the 
officer’s brother, even though he did not recog- 
nize the driver. State v. Norword, 938 S.W.2d 
23, 1996 Tenn. Crim. App. LEXIS 511 (Tenn. 
Crim. App. 1996). 

Police did not have probable cause for defen- 
dant’s warrantless arrest where officers had 
been told by defendant’s wife that she sus- 
pected him of forgery and that there had been 
“inappropriate conduct” between the defendant 
and his daughter but the wife did not give the 
officers any details concerning either charge. 
State v. Johnson, 980 S.W.2d 414, 1998 Tenn. 
Crim. App. LEXIS 872 (Tenn. Crim. App. 1998). 


14. —Construed. 

It is impossible to define “reasonable cause” 
in terms to fit all cases arising and each case 
must stand on its own facts. State v. Tolden, 224 
Tenn. 119, 451 S.W.2d 432, 1969 Tenn. LEXIS 
476 (1969). 

Although information received from anony- 
mous informants is not alone sufficient to con- 
stitute probable cause for an arrest, it may be 
considered along with other facts and circum- 
stances known to the officer and may be added 
to the mix which will later be viewed for a 
determination of the existence of probable 
cause. Greer v. State, 1 Tenn. Crim. App. 407, 
443 S.W.2d 681, 1969 Tenn. Crim. App. LEXIS 
331 (Tenn. Crim. App. 1969). 

In determining probable cause for making an 
arrest, all information in the officer’s presence, 
fair inferences therefrom, and observations in- 
cluding past experience are generally perti- 
nent. Greer v. State, 1 Tenn. Crim. App. 407, 
443 S.W.2d 681, 1969 Tenn. Crim. App. LEXIS 
331 (Tenn. Crim. App. 1969). 

Reasonable cause or probable cause is such 
as would justify a reasonable man in believing 
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that the person arrested was guilty of a felony. 
Campbell v. State, 1 Tenn. Crim. App. 586, 447 
S.W.2d 877, 1969 Tenn. Crim. App. LEXIS 341 
(Tenn. Crim. App. 1969); Davis v. State, 2 Tenn. 
Crim. App. 297, 453 S.W.2d 488, 1970 Tenn. 
Crim. App. LEXIS 480 (1970). 

The test to determine probable cause to make 
an arrest should be equally as stringent as the 
test to determine whether probable cause exists 
to issue a search warrant. State v. Tays, 836 
S.W.2d 596, 1992 Tenn. Crim. App. LEXIS 342 
(Tenn. Crim. App. 1992). 

Probable cause exists if the facts and circum- 
stances within the officer’s knowledge at the 
time of the arrest, and of which the officer had 
reasonably trustworthy information, were suf- 
ficient to warrant a prudent man in believing 
that the petitioner had committed or was com- 
mitting an offense. State v. Henning, 975 
S.W.2d 290, 1998 Tenn. LEXIS 370 (Tenn. 
1998). 


15. —Reasonable Cause and Improper 
Cause Both Present. 

When an officer makes an arrest which is 
supported by probable cause, then neither his 
subjective reliance on an offense for which 
probable cause does not exist nor his statement 
of the wrong offense to the person arrested will 
transform the arrest into an illegal arrest. 
State v. Duer, 616 S.W.2d 614, 1981 Tenn. Crim. 
App. LEXIS 336 (Tenn. Crim. App. 1981). 


16. Exigent Circumstances. 

Tennessee law authorizes the warrantless 
arrest of a suspect when a felony has in fact 
been committed and the officer has reasonable 
cause for believing the person arrested to have 
committed it; there is no recognized require- 
ment that the probable cause necessary for a 
valid warrantless arrest be accompanied by 
“exigent circumstances.” Howard v. State, 599 
S.W.2d 280, 1980 Tenn. Crim. App. LEXIS 318 
(Tenn. Crim. App. 1980). 


17. Charge Made. 

By the common law, a peace officer may make 
an arrest on a charge of felony, upon a reason- 
able cause of suspicion, without a warrant, 
although it should afterwards turn out that no 
felony had, in fact, been committed, and this 
principle of the common law is distinctly incor- 
porated in this section. Lewis v. State, 40 Tenn. 
127, 1859 Tenn. LEXIS 38 (1859). 

An officer may justify an arrest made by him 
for a felony not committed in his presence, by 
showing that a charge had been made of the 
commission of a felony, and that he had reason- 
able cause to believe that such felony had been 
committed, and that the person arrested had 
committed it. McCaslin v. McCord, 116 Tenn. 
690, 94 S.W. 79, 1906 Tenn. LEXIS 21 (1906). 

An officer is not required to wait for assur- 
ance of evidence which would convict, but 
whenever circumstances fairly point to a felony 


40-7-103 


it is his duty to act and act promptly. Vaughn v. 
State, 178 Tenn. 384, 158 S.W.2d 715, 1941 
Tenn. LEXIS 69 (1942). 

The information must be such as would jus- 
tify a reasonable man in believing that the 
particular person arrested was guilty of a 
felony. Thompson v. State, 185 Tenn. 73, 203 
S.W.2d 361, 1947 Tenn. LEXIS 301 (1947). 

Trial court was justified in not requiring 
officer to reveal name of informer, where the 
officer outside the presence of the jury testified 
that prior information revealed by informer 
had been accurate, and that the information 
leading to the particular arrest without a war- 
rant was correct as to amount of liquor, route, 
and description of automobile. Simmons v. 
State, 198 Tenn. 587, 281 S.W.2d 487, 1955 
Tenn. LEXIS 410 (1955), overruled in part, 
Kersey v. State, 525 S.W.2d 139, 1975 Tenn. 
LEXIS 654 (Tenn. 1975), overruled in part, 
Waters v. Coker, — S.W.3d —, 2006 Tenn. App. 
LEXIS 443 (Tenn. Ct. App. June 29, 2006). 

There was probable cause for the arrest of 
one who was pointed out to the officer by one 
who charged that he had passed a counterfeit 
federal reserve note to him a few minutes 
before. United States v. Masini, 358 F.2d 100, 
1966 U.S. App. LEXIS 6764 (6th Cir. Tenn. 
1966). 

Information received by the officer that the 
defendants were suspicious persons, and that 
there was a possibility that they might have 
committed a felony, and there had been no 
information received that a felony had been 
committed, was not sufficient to sustain the 
legality of an arrest without a warrant. Harris 
v. State, 219 Tenn. 459, 410 S.W.2d 876, 1967 
Tenn. LEXIS 365 (1967). 

Information from petitioner’s victim and his 
codefendant that a felony had been committed 
and that petitioner committed it was sufficient 
to allow officers to arrest on probable cause 
without an arrest warrant. Gentry v. Neil, 310 
F. Supp. 791, 1970 U.S. Dist. LEXIS 12186 
(E.D. Tenn. 1970). 

Where prisoner under investigation for rob- 
beries told officers that defendants were in- 
volved in such robberies and other robberies, 
arrests of defendants without warrants were 
lawful. Garner v. State, 4 Tenn. Crim. App. 189, 
469 S.W.2d 542, 1971 Tenn. Crim. App. LEXIS 
494 (Tenn. Crim. App. 1971). 

Officers who were stopped by a man who told 
them he had been robbed and threatened and 
pointed out the men who did it had adequate 
reason for arresting the men, and evidence 
obtained from a search of their truck was 
admissible against them. Cole v. State, 4 Tenn. 
Crim. App. 645, 475 S.W.2d 196, 1971 Tenn. 
Crim. App. LEXIS 436 (Tenn. Crim. App. 1971). 

The Aguilar-Spinelli (Aguilar v. Texas, 12 L. 
Ed. 2d 723, 84S. Ct. 1509, 378 U.S. 108, 1964 
U.S. LEXIS 994 (1974); Spinelli v. United 
States, 21 L. Ed. 2d 637, 89 S. Ct. 584, 393 U.S. 
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410, 1969 U.S. LEXIS 2701 (1969)) two- 
pronged test requires that an officer seeking a 
search warrant based upon information pro- 
vided by an informant swear out an affidavit 
stating to the magistrate that the informant is 
not only credible but has a basis of knowledge of 
the underlying circumstances. The test to de- 
termine probable cause to make an arrest 
should be equally as stringent as the test to 
determine whether probable cause exists to 
issue a search warrant. State v. Tays, 836 
S.W.2d 596, 1992 Tenn. Crim. App. LEXIS 342 
(Tenn. Crim. App. 1992). 

If the arresting officers rely in part on infor- 
mation from an informant in the criminal mi- 
lieu, they must be able to demonstrate that the 
informant: (1) Has a basis of knowledge; and (2) 
Is credible. On the other hand, if the informa- 
tion contributing to the existence of probable 
cause has been gathered from an ordinary 
citizen, no showing of the informant’s basis of 
knowledge and veracity is required. State v. 
Lewis, 36 S.W.3d 88, 2000 Tenn. Crim. App. 
LEXIS 253 (Tenn. Crim. App. 2000). 


18. Search Incident to Arrest. 

State officer cannot search vehicles on prob- 
able cause for belief that they bear contraband 
liquor. Tenpenny v. State, 151 Tenn. 669, 270 
S.W. 989, 1924 Tenn. LEXIS 94 (1925), over- 
ruled in part, State v. Parker, 525 S.W.2d 128, 
1975 Tenn. LEXIS 651 (Tenn. 1975). 

Arrest of defendant and search of defendant’s 
car for whiskey without a warrant was illegal 
though officers had information that he was 
transporting whiskey where they had no 
knowledge as to amount of whiskey being 
transported. Epps v. State, 185 Tenn. 226, 205 
S.W.2d 4, 1947 Tenn. LEXIS 324 (1947). 

Where defendants were arrested by officers 
during flight after commission of grand larceny 
and one of defendants attempted to dispose of 
claim check for automobile in parking lot, 
search of the automobile without search war- 
rant was not an unreasonable search. Liakas v. 
State, 199 Tenn. 298, 286 S.W.2d 856, 1956 
Tenn. LEXIS 326 (1956). 

Where sheriff arrived on scene while one of 
defendants in assault and battery prosecution 
was still making an assault on the victim 
within 200 yards of building where assault 
commenced and condition of victim was such as 
to indicate that weapons or blunt instruments 
had been used on the victim’s head, sheriff was 
justified in searching the building without a 
warrant after having arrested such defendant. 
Pierce v. State, 204 Tenn. 14, 315 S.W.2d 271, 
1958 Tenn. LEXIS 240 (1958). 

One who is lawfully arrested may be 
searched on his person or the premises where 
he is arrested and may be searched without a 
warrant provided such search is incidental to 
such arrest. White v. State, 210 Tenn. 78, 356 
S.W.2d 411, 1962 Tenn. LEXIS 413 (1962); 
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Warden v. State, 214 Tenn’ 314, 379 S.W.2d 
788, 1964 Tenn. LEXIS 479 (1964); Patten v. 
State, 221 Tenn. 337, 426 S.W.2d 503, 1968 
Tenn. LEXIS 521 (1968); Greer v. State, 1 Tenn. 
Crim. App. 407, 443 S.W.2d 681, 1969 Tenn. 
Crim. App. LEXIS 331 (Tenn. Crim. App. 1969); 
Nix v. State, 1 Tenn. Crim. App. 517, 446 
S.W.2d 266, 1969 Tenn. Crim. App. LEXIS 338 
(Tenn. Crim. App. 1969); Raynor v. State, 1 
Tenn. Crim. App. 556, 447 S.W.2d 391, 1969 
Tenn. Crim. App. LEXIS 340 (Tenn. Crim. App. 
1969); Campbell v. State, 1 Tenn. Crim. App. 
586, 447 S.W.2d 877, 1969 Tenn. Crim. App. 
LEXIS 341 (Tenn. Crim. App. 1969). 

Where officers properly made arrest of per- 
sons suspected of burglary of telephone booths 
without warrant, upon reasonable cause of be- 
lief of the commission of a felony by persons 
arrested, but search of automobile was not 
made until two hours later, such search was not 
incident to the arrest. Fox v. State, 214 Tenn. 
694, 383 S.W.2d 25, 1964 Tenn. LEXIS 523 
(1964), cert. denied, Thomerson v. Tennessee, 
380 U.S. 933, 85 S. Ct. 938, 13 L. Ed. 2d 820, 
1965 U.S. LEXIS 1692 (1965). 

An officer making a lawful arrest has author- 
ity to search the person of the prisoner and 
things under his immediate control, even 
against his will, and such authority to search is 
not dependent on whether the arrest is for a 
felony or misdemeanor. Liming v. State, 220 
Tenn. 371, 417 S.W.2d 769, 1967 Tenn. LEXIS 
465 (1967). 

When a person under arrest voluntarily con- 
sents to a search, he cannot be heard to com- 
plain. Houser v. State, 4 Tenn. Crim. App. 422, 
472 S.W.2d 747, 1971 Tenn. Crim. App. LEXIS 
408 (Tenn. Crim. App. 1971). 


19. —Admissibility of Evidence. 

Where officers watching defendant’s house 
for suspected violation of liquor laws arrested a 
party leaving house who told officers he had 
just purchased liquor from defendant, and offi- 
cers entered house without a warrant and 
seized unstamped bottle of whiskey, the bottle 
was admissible in evidence, since officers en- 
tered house for purpose of arresting defendant 
on charge of violating liquor law and seizure of 
bottle was merely incidental to a valid arrest. 
United States v. Burchfield, 87 F. Supp. 805, 
1949 U.S. Dist. LEXIS 2126 (D. Tenn. 1949). 

A person lawfully arrested may be searched 
at common law to obtain evidence of the offense 
for which he was arrested. State ex rel. Carlson 
v. State, 219 Tenn. 80, 407 S.W.2d 165, 1966 
Tenn. LEXIS 625 (1966). 

When the search of an automobile was not 
incident to a lawful arrest under this section, 
the evidence obtained by the search was not 
admissible. Harris v. State, 219 Tenn. 459, 410 
S.W.2d 876, 1967 Tenn. LEXIS 365 (1967). 

Where an officer makes an arrest without a 
warrant on the basis of alleged reliable infor- 


101 


mation possessed by him that a felony had been 
committed, it is the duty of the trial judge upon 
objection to the evidence gained by a search 
made in connection with such an arrest to 
conduct an inquiry for the purpose of satisfying 
himself as a judge that a felony had been 
committed and that the information came from 
a reliable source. Wallis v. State, 220 Tenn. 400, 
417 S.W.2d 781, 1967 Tenn. LEXIS 467 (1967). 

Where officers pursued defendant and his 
companion from place of robbery to motel room 
and had reasonable cause to make arrest with- 
out warrant, evidence obtained as result of 
search of motel room as incident to arrest was 
admissible in prosecution for armed robbery. 
Patten v. State, 221 Tenn. 337, 426 S.W.2d 508, 
1968 Tenn. LEXIS 521 (1968). 

A pistol which officers saw in defendant’s car 
after they arrested him illegally and without a 
warrant was not admissible in evidence. St. 
John v. State, 491 S.W.2d 629, 1972 Tenn. Crim. 
App. LEXIS 272 (Tenn. Crim. App. 1972). 


20. Effect of Conviction. 

Defendant’s arrest without a warrant on a 
charge of rape did not violate any constitutional 
right of defendant entitling him to relief under 
a writ of habeas corpus, where defendant was 
subsequently convicted on a valid indictment 
returned by the grand jury. In re Johnson, 277 
F. Supp. 267, 1967 U.S. Dist. LEXIS 7463 (E.D. 
Tenn. 1967). 


21. Validity of Warrant. 

Where arrest would have been proper with- 
out a warrant, it is immaterial whether or not 
the warrant was good or bad. Harris v. State, 
206 Tenn. 276, 332 S.W.2d 675, 1960 Tenn. 
LEXIS 514 (1960). 


22. Liability of Officers. 

The officer acts at his peril, and, if he has no 
right to make the arrest without a warrant, or 
if his warrant is not valid, he is a trespasser. 
McQueen v. Heck, 41 Tenn. 212, 1860 Tenn. 
LEXIS 49 (1860); Galvin v. State, 46 Tenn. 283, 
1869 Tenn. LEXIS 56 (1869); Poteete v. State, 
68 Tenn. 261, 1878 Tenn. LEXIS 4 (1878), 
superseded by statute as stated in, State v. 
Bertram, — S.W.2d —, 1993 Tenn. Crim. App. 
LEXIS 15 (Tenn. Crim. App. Jan. 14, 19983); 
Shelton v. State, 3 Tenn. Crim. App. 310, 460 
S.W.2d 869, 1970 Tenn. Crim. App. LEXIS 458 
(Tenn. Crim. App. 1970). 

Constable was liable to plaintiff for money 
damages where constable arrested plaintiff 
with neither probable cause nor a warrant in 
violation of plaintiffs civil rights. Ford v. Wells, 
347 F. Supp. 1026, 1972 U.S. Dist. LEXIS 
13699 (E.D. Tenn. 1972). 


23. Force in Effecting Arrest. 

Shooting into automobile by officers to effect 
arrest of misdemeanants constitutes a felony 
under § 39-2-115 (repealed). State ex rel. Har- 


ARREST 


40-7-103 


bin v. Dunn, 39 Tenn. App. 190, 282 S.W.2d 203, 
1943 Tenn. App. LEXIS 157 (Tenn. Ct. App. 
1943). 

It is both a civil wrong and a crime for a peace 
officer to use firearms so as to imperil life or 
limb of a nonresisting, fleeing misdemeanant in 
an attempt to arrest him or prevent his escape. 
State ex rel. Harbin v. Dunn, 39 Tenn. App. 190, 
282 S.W.2d 203, 1943 Tenn. App. LEXIS 157 
(Tenn. Ct. App. 1948). 


24. Force to Resist Unlawful Arrest. 

Every person has a right to resist an unlaw- 
ful arrest and in preventing such illegal re- 
straint of his liberty he may use such force as 
may be necessary, but force cannot be resorted 
to or means of resistance adopted which is 
disproportionate to the effort to take him into 
custody. Shelton v. State, 3 Tenn. Crim. App. 
310, 460 S.W.2d 869, 1970 Tenn. Crim. App. 
LEXIS 458 (Tenn. Crim. App. 1970). 


25. Duty to Make Arrest. 

Statutes pertaining to drunk driving and 
public intoxication, do not, in conjunction with 
statutes authorizing warrantless arrests, give 
rise to a “special-duty” of care where a plaintiff 
alleges that a police officer failed to arrest or 
detain an alleged drunk driver. Ezell v. Cock- 
rell, 902 S.W.2d 394, 1995 Tenn. LEXIS 315 
(Tenn. 1995). 


26. Probable Cause. 

Defendant’s conviction for first-degree felony 
murder committed during the perpetration of 
robbery was proper because, although the trial 
court should have suppressed defendant’s con- 
fession to an investigator and police officers did 
not have probable cause to arrest defendant for 
killing the victim under T.C.A. § 40-7-103(a)(3) 
and Tenn. R. Crim. P. 4(b), the trial court’s error 
was harmless since it was cumulative to an 
inmate’s testimony and did not change the 
outcome of the trial. Additionally, the evidence 
showed that defendant voluntarily waived his 
Miranda rights. State v. Echols, — S.W.3d —, 
2011 Tenn. Crim. App. LEXIS 442 (Tenn. Crim. 
App. June 14, 2011), aff'd, 382 S.W.3d 266, 2012 
Tenn. LEXIS 738 (Tenn. Oct. 10, 2012). 

Law enforcement officers had probable cause 
to arrest petitioner for the shooting because the 
information obtained from petitioner’s grand- 
uncle, identifying petitioner as “Taurus,” and 
the victim’s statement about the shooting suf- 
ficiently corroborated one co-defendant’s state- 
ments and a second co-defendant’s second 
statement of the shooting. Stout v. State, — 
S.W.3d —, 2012 Tenn. Crim. App. LEXIS 657 
(Tenn. Crim. App. Aug. 23, 2012), appeal de- 
nied, — S.W.3d —, 2013 Tenn. LEXIS 36 (Tenn. 
Jan. 8, 2013), cert. denied, Stout v. Tennessee, 
186 L. Ed. 2d 226, 183 S. Ct. 2776, 569 U.S. 
1022, 2013 U.S. LEXIS 4183 (U.S. 2013). 

Citizen informant’s description of defendant 
and of his statement that he shot someone at 
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the parking lot where the victim was killed was 
sufficient to provide probable cause to arrest 
him; therefore, the post-arrest statements he 
made after waiving his Miranda rights were 
properly admitted at trial. State v. Echols, 382 
S.W.3d 266, 2012 Tenn. LEXIS 738 (Tenn. Oct. 
10, 2012). 

Evidence presented at trial establishes that 
the officers had probable cause when they ar- 
rested defendant because before defendant was 
arrested, one of the victim’s identified him to 
the police as the perpetrator and, as a victim in 
the case, the victim was a citizen informant 
whose statement was presumed to be reliable. 
State v. Dotson, — S.W.3d —, 2013 Tenn. Crim. 
App. LEXIS 584 (Tenn. Crim. App. June 25, 
2013), affd, 450 S.W.3d 1, 2014 Tenn. LEXIS 
694 (Tenn. Sept. 30, 2014). 

Even considering a motorist’s successful per- 
formance on a battery of field sobriety tests, a 
police officer had probable cause to arrest the 
motorist, without a warrant, for driving under 
the influence of an intoxicant because the mo- 
torist was driving on the wrong side of a divided 
highway late at night, smelled of alcohol, and 
admitted to having imbibed more than he 
should have. State v. Bell, 429 S.W.3d 524, 2014 
Tenn. LEXIS 121 (Tenn. Feb. 20, 2014). 

Police officers had probable cause to arrest 
defendant because the officers had sufficient 
independent information to corroborate code- 
fendant’s statement implicating codefendant 
and defendant in the shooting of the victim. 
The testimony at the suppression hearing of 
the case coordinator for the police department 
confirmed that the police knew all the facts, 
except the identity of the accomplice, when 
codefendant gave a statement and codefen- 
dant’s identification of defendant as the accom- 
plice was suitably credible to endow the police 
with probable cause to arrest defendant. State 
v. Bishop, 481 S.W.3d 22, 2014 Tenn. LEXIS 
189 (Tenn. Mar. 6, 2014), cert. denied, Bishop v. 
Tennessee, 190 L. Ed. 2d 92, 135 S. Ct. 120, — 
U.S. —, 2014 U.S. LEXIS 6666 (U.S. 2014). 

Defendant's warrantless arrest was sup- 
ported by probable cause because at the time of 
defendant’s arrest, the police knew that a citi- 
zen informant, who was also an eyewitness to 
and victim of the crime, as well as a nephew of 
defendant, had identified defendant as the per- 
petrator of the homicides and assaults; the 
murders and assaults were accomplished with 
weapons found inside the home; and defendant, 
a close relative of three of the six murder 
victims and three of the assault victims, had 
spent time in the home and was familiar with 
it. State v. Dotson, 450 S.W.3d 1, 2014 Tenn. 
LEXIS 694 (Tenn. Sept. 30, 2014), cert. denied, 
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Dotson v. Tennessee, 191 L. Ed. 2d 565, 135 S. 
Ct. 1535, — U.S. —, 2015 U.S. LEXIS 1830 
(U.S. 2015). 

Law enforcement officers had probable cause 
to arrest defendant where, at the time of the 
arrest, the facts and circumstances within the 
knowledge of the officers, and of which they had 
reasonably trustworthy information, were suf- 
ficient to warrant a prudent person in believing 
that defendant was involved in the carjacking, 
kidnapping, rape, and murder of the victims. 
State v. Thomas, — S.W.3d —, 2015 Tenn. 
Crim. App. LEXIS 82 (Tenn. Crim. App. Feb. 5, 
2015), rehearing denied, — S.W.3d —, 2015 
Tenn. Crim. App. LEXIS 152 (Tenn. Crim. App. 
Feb. 25, 2015), appeal denied, — S.W.3d —, 
2015 Tenn. LEXIS 675 (Tenn. Aug. 12, 2015), 
cert. denied, Thomas v. Tennessee, 194 L. Ed. 
2d 559, 136 S. Ct. 1458, — U.S. —, 2016 U.S. 
LEXIS 1999 (U.S. 2016). 

Record supported the determination that the 
sergeant had probable cause to arrest defen- 
dant without a warrant and that delays in the 
interview process were insufficient to overcome 
the defendant’s will; there was no evidence that 
the defendant’s statement was the fruit of an 
illegal arrest or was not voluntarily and know- 
ingly made, defendant’s claim of a violation of 
his constitutional rights was rejected, and the 
trial court properly denied defendant’s motion 
to suppress his statement to police. State v. 
Thomas, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 605 (Tenn. Crim. App. Aug. 16, 2016). 

Because probable cause existed for defen- 
dant’s arrest, the trial court’s grant of the 
motion to suppress was reversed; the confiden- 
tial informant (CI) had a basis of knowledge, 
and the independent observations of the inves- 
tigator, coupled with the information supplied 
by the CI, gave probable cause for the arrest. 
State v. Smith, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 190 (Tenn. Crim. App. Mar. 14, 
2017). 

Officer had probable cause to arrest defen- 
dant without a warrant, and the stolen televi- 
sions were lawfully recovered in a search inci- 
dent to arrest, because the officer was aware of 
the burglary of the victim’s vehicle in which the 
victim saw defendant retrieve his stolen prop- 
erty from nearby bushes, the victim saw defen- 
dant’s vehicle and noted its license plate, prior 
to pulling defendant over the officer confirmed 
that the vehicle defendant was driving was the 
same as the one observed by the victim, and the 
officer saw defendant covering up what ap- 
peared to be televisions in the backseat of the 
vehicle. State v. Rembert, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 283 (Tenn. Crim. App. 
Apr. 16, 2018). 
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40-7-104. Time of arrest by officer. 
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Arrests by officers for public offenses may be made on any day and at any 


time. 


History. 
Code 1858, § 5033; Shan., § 6993; Code 
1932, § 11532; T.C.A. (orig. ed.), § 40-804. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 18.170. 


40-7-105. Assistance to officer acting on warrant. 


Every person shall aid an officer in the execution of a warrant if the officer 
requires the person’s aid and is present and acting in its execution. 


History. 
Code 1858, § 5035; Shan., § 6995; Code 
1932, § 11534; T.C.A. (orig ed.), § 40-805. 


40-7-106. Notice of authority and grounds for arrest — Telephone call. 


(a) When arresting a person, the officer shall inform the person of the 
officer’s authority and the cause of the arrest, and exhibit the warrant if the 
officer has one, except when the person is in the actual commission of the 
offense or is pursued immediately after an escape. 

(b) No person under arrest by any officer or private citizen shall be named 
in any book, ledger or any other record until after the person has successfully 
completed a telephone call to an attorney, relative, minister or any other 
person that the person shall choose, without undue delay. One (1) hour shall 
constitute a reasonable time without undue delay. However, if the arrested 
person does not choose to make a telephone call, then the person shall be 


booked or docketed immediately. 


History. 

Code 1858, § 5038; Shan., § 6998; Code 
1932, § 11537; Acts 1965, ch. 298, § 1; T.C.A. 
(orig. ed.), § 40-806. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 3.11, 18.169. 

Tennessee Jurisprudence, 4 Tenn. Juris., Au- 
tomobiles, § 33. 


Law Reviews. 
Criminal Law in Tennessee in 1968 — A 


Critical Survey (Joseph G. Cook), 36 Tenn. L. 
Rev. 221. 


Attorney General Opinions. 

Statute requiring police officers to provide 
notice of their authority or grounds for arrest 
does not apply to security officers; however, a 
security officer must provide notice of the 
grounds of an arrest, OAG 03-018 (2/19/03). 


NOTES TO DECISIONS 


Analysis 


. Notice Unnecessary. 
Meaning of “Escape.” 
Arrest by Bail or Agents. 
Money Damages. 
Grounds. 
—Misstatements. 

. Right to Telephone Call. 


eo Saree 


1. Notice Unnecessary. 

When a party is taken in the commission of 
an offense, or upon fresh pursuit, or when the 
officer is violently assaulted upon coming up 
with the accused, the officer is not required to 
make known his authority or the cause of the 
arrest, because the arrested party must be 
supposed to know the cause of his arrest. Lewis 
y. State, 40 Tenn. 127, 1859 Tenn. LEXIS 38 
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(1859); Galvin v. State, 46 Tenn. 283, 1869 
Tenn. LEXIS 56 (1869). 

Notice not required for arrest of one trans- 
porting liquor by automobile who refused to 
stop on order, so that there was no opportunity 
to give notice. Love v. Bass, 145 Tenn. 522, 238 
S.W. 94, 1921 Tenn. LEXIS 92 (1922). 

Arrests of defendants on probable cause by 
police officer shortly after they had attempted 
to cash stolen money order at grocery store 
were not rendered invalid under this section 
requiring officer to inform person arrested of 
the cause of the arrest where officer told defen- 
dants they were being arrested for investiga- 
tion and the time of the arrest was closely 
proximate to that of offense. United States v. 
Clemmons, 390 F.2d 407, 1968 U.S. App. LEXIS 
8042 (6th Cir. Tenn. 1968). 

Strict adherence to this section is not re- 
quired where the defendant knows or has no- 
tice of the cause of his arrest. State v. Hill, 638 
S.W.2d 827, 1982 Tenn. Crim. App. LEXIS 451 
(Tenn. Crim. App. 1982). 


2. Meaning of “Escape.” 

The principle of the common law is not 
changed by the force of the word “escape” used 
in this section, for it is not here used in its 
technical, but in its popular sense, which is “to 
flee from, to avoid, to get out of the way,” and 
may apply to a person who has not been previ- 
ously arrested. Lewis v. State, 40 Tenn. 127, 
1859 Tenn. LEXIS 38 (1859). 


3. Arrest by Bail or Agents. 

For the arrest of principal by bail or his 
agents to be legal, the bond or a certified copy 
thereof must be exhibited to the principal at the 
time of the arrest, and, if the arrest is made by 
agents of the bail, the bond or copy thereof must 
contain a proper endorsement by the bail to 
them authorizing them to make the arrest. 
Poteete v. Olive, 527 S.W.2d 84, 1975 Tenn. 
LEXIS 636 (Tenn. 1975). 


4, Money Damages. 

The court found it difficult to accept the idea 
that the mere violation of the guidelines im- 
posed by this section would amount to a cogni- 
zable claim for money damages. Campbell v. 
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Buckles, 448 F. Supp. 288; 1977 U.S. Dist. 
LEXIS 15623 (E.D. Tenn. 1976). 


5. Grounds. 


6. —Misstatements. 

An arrest is not rendered unlawful by the fact 
that an officer who has authority to make an 
arrest for a particular offense erroneously 
states he is making an arrest for some other 
offense, or even for a cause which is not in fact 
an offense, or states the offense inaccurately. 
State v. Robinson, 622 S.W.2d 62, 1981 Tenn. 
Crim. App. LEXIS 371 (Tenn. Crim. App. 1980), 
dismissed, LeMay v. Tennessee, 454 U.S. 1096, 
102 S. Ct. 667, 70 L. Ed. 2d 636, 1981 U.S. 
LEXIS 2831 (1981). 


7. Right to Telephone Call. 

T.C.A. § 40-7-106 does not create a due pro- 
cess right since the right to make a phone call 
immediately upon arrest is not a recognized 
property right, nor is it a traditional liberty 
interest recognized by federal law. Harrill v. 
Blount County, 55 F.3d 1123, 1995 FED App. 
160P, 1995 U.S. App. LEXIS 13233 (6th Cir. 
Tenn. 1995). 

T.C.A. § 40-7-106 does not set forth a federal 
right actionable under 42 U.S.C. § 1983; thus, 
a violation of the section by police officers could 
not be used to destroy their claim of qualified 
immunity in an action partially based on the 
officers’ refusal to allow plaintiff an immediate 
telephone call after arrest. Harrill v. Blount 
County, 55 F.3d 1123, 1995 FED App. 160P, 
1995 U.S. App. LEXIS 13233 (6th Cir. Tenn. 
1995). 

Defendant’s written statement was not ren- 
dered involuntary by actions of investigating 
officers because while investigating officers did 
not comply with requirements of T.C.A. § 40-7- 
106, the statutory violation did not warrant 
suppression of the statement when defendant’s 
request to make a phone call came after he had 
already made his verbal confession to the in- 
vestigating officers, and their denial of his 
request until after he provided a statement in 
writing, given the totality of the circumstances, 
did not render that written statement the prod- 
uct of police coercion. State v. Downey, 259 
S.W.3d 723, 2008 Tenn. LEXIS 536 (Tenn. Aug. 
15, 2008). 


40-7-107. Authority of officer to break in. 


To make an arrest, either with or without a warrant, the officer may break 
open any outer or inner door or window of a dwelling house if, after notice of 
the officer’s office, authority and purpose, the officer is refused admittance. 


History. 
Code 1858, § 5039; Shan., § 6999; Code 
1932, § 11538; T.C.A. (orig. ed.), § 40-807. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 1.23, 18.201, 18.2038. 
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Law Reviews. 
The Tennessee Bail System — What’s the 
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Best Cure? (Michael D. Brent), 8 Mem. St. U.L. 
Rev. 121. 


NOTES TO DECISIONS 


Analysis 


1. Constitutionality. 
2. Search of House for Felon. 
3. Money Damages. 


1. Constitutionality. 

There is no merit in the alleged invalidity of 
this statute as violating U.S. Const., amend. 4, 
prohibiting unreasonable searches and sei- 
zures. Smith v. Tate, 143 Tenn. 268, 227 S.W. 
1026, 1920 Tenn. LEXIS 17 (1921). 

In attempting to execute a valid arrest war- 
rant, defendant police officers and those assist- 
ing them were constitutionally authorized to 
enter any place they had reason to believe one 
or both of the persons named in the warrant 
might be found, and, if necessary, to break any 
outer or inner door of any building, if after 
notice of their offices, authority, and purpose, 
they had been refused admittance. McCloud v. 


40-7-108. Resistance to officer. 


Tester, 391 F. Supp. 1271, 1975 U.S. Dist. 
LEXIS 14552 (E.D. Tenn. 1975). 


2. Search of House for Felon. 

A sheriff, in seeking to arrest one who has 
committed a felony, though he has no warrant 
for the arrest, has the right, under this statute, 
after giving notice of his authority and purpose, 
to enter a house and search the same, breaking 
it open, if necessary, where he believes, on 
reasonable grounds, that the felon is therein. 
Smith v. Tate, 143 Tenn. 268, 227 S.W. 1026, 
1920 Tenn. LEXIS 17 (1921). 


3. Money Damages. 

The court found it difficult to accept the idea 
that the mere violation of the guidelines im- 
posed by this section would amount to a cogni- 
zable claim for money damages. Campbell v. 
Buckles, 448 F. Supp. 288, 1977 U.S. Dist. 
LEXIS 15623 (E.D. Tenn. 1976). 


(a) Alaw enforcement officer, after giving notice of the officer’s identity as an 
officer, may use or threaten to use force that is reasonably necessary to 
accomplish the arrest of an individual suspected of a criminal act who resists 
or flees from the arrest. 

(b) Notwithstanding subsection (a), the officer may use deadly force to effect 
an arrest only if all other reasonable means of apprehension have been 
exhausted or are unavailable, and where feasible, the officer has given notice 
of the officer’s identity as an officer and given a warning that deadly force may 


be used unless resistance or flight ceases, and: 
(1) The officer has probable cause to believe the individual to be arrested 
has committed a felony involving the infliction or threatened infliction of 


serious bodily injury; or 


(2) The officer has probable cause to believe that the individual to be 
arrested poses a threat of serious bodily injury, either to the officer or to 
others unless immediately apprehended. 

(c) All law enforcement officers, both state and local, shall be bound by this 
section and shall receive instruction regarding implementation of this section 


in law enforcement training programs. 


History. 

Code 1858, § 5040; Shan., § 7000; Code 
1932, § 11539; T.C.A. (orig. ed.), § 40-808; Acts 
1985, ch. 359, § 1; 1990, ch. 980, § 19. 


Compiler’s Notes. 
Some versions of this section have been held 
unconstitutional in certain circumstances in 


Tennessee v. Garner, 471 U.S. 1, 105 S. Ct. 
1694, 85 L. Ed. 2d 1 (1984) and other cases. See 
Notes to Decisions, Decisions Under Prior Law, 
1. Constitutionality. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 1.23, 18.168, 28.121. 
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Law Reviews. 

1985 Tennessee Survey: Selected Develop- 
ments in Tennessee Law, 53 Tenn. L. Rev. 351 
(1986). 

In Pursuit of the Elusive Fourth Amend- 
ment: The Police Chase Cases (Ronald J. Baci- 
gal), 58 Tenn. L. Rev. 73 (1990). 

My Fellow Americans, We Are Going to Kill 
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You: The Legality of Targetirfg and Killing U.S. 
Citizens Abroad (Mike Dreyfuss), 65 Vand. L. 
Rev. 249 (2012). 


Attorney General Opinions. 

Extent of municipal police authority beyond 
municipal limits. OAG 10-48, 2010 Tenn. AG 
LEXIS 48 (4/12/10). 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 
Deadly Force. 

Excessive Force. 

Arrest for Misdemeanor. 
. Question for Jury. 

. Probable Cause. 


me OoORWNE 


. Constitutionality. 

Deadly force may not be used to prevent the 
escape of an apparently unarmed suspected 
felon unless it is necessary to prevent the 
escape and the officer has probable cause to 
believe that the suspect poses a significant 
threat of death or serious physical injury to the 
officer or others. Tennessee v. Garner, 471 U.S. 
1, 105 S. Ct. 1694, 85 L. Ed. 2d 1, 1985 U.S. 
LEXIS 195 (1985). 

United States supreme court decision hold- 
ing fleeing felon statutes unconstitutional not 
to be retroactively applied. Carter v. Chatta- 
nooga, 850 F.2d 1119, 1988 U.S. App. LEXIS 
8862 (6th Cir. Tenn. 1988), cert. denied, 488 
U.S. 1010, 109 S. Ct. 795, 102 L. Ed. 2d 786, 
1989 U.S. LEXIS 78 (1989). 


2. Deadly Force. 

Where an automobile driver had committed 
the felony of assault with intent to kill, by 
attempting to run down the sheriff when the 
latter sought to make a lawful arrest, the 
sheriff was justified in killing such driver, if 
necessary to prevent his escape. Love v. Bass, 
145 Tenn. 522, 238 S.W. 94, 1921 Tenn. LEXIS 
92 (1922). 

An officer cannot be justified in killing a 
felon, either to capture him or to prevent his 
escape, if with diligence and caution he might 
otherwise be taken or held. Love v. Bass, 145 
Tenn. 522, 238 S.W. 94, 1921 Tenn. LEXIS 92 
(1922). 

The trial court was not guilty of error in 
concluding that the defendant-policemen were 
justified in the use of deadly force to apprehend 
the plaintiff who continued flight from the 
scene of a burglary after the officers identified 
themselves and ordered him to halt. Beech v. 
Melancon, 465 F.2d 425, 1972 U.S. App. LEXIS 
8153 (6th Cir. Tenn. 1972), cert. denied, 409 
U.S. 1114, 93 S. Ct. 927, 34 L. Ed. 2d 696, 34 L. 
Ed. 696, 1973 U.S. LEXIS 3854 (1973). 

Where deceased was seen prowling in sport- 
ing goods store at night, fled when surprised by 


police and ignored commands to halt, the jury 
could properly find that the officers’ use of 
deadly force was reasonable, especially as guns 
and ammunition were found near deceased’s 
body. Wiley v. Memphis Police Dep’t, 548 F.2d 


- 1247, 1977 U.S. App. LEXIS 10104 (6th Cir. 


Tenn. 1977), cert. denied, 434 U.S. 822, 98 S. 
Ct. 65, 54 L. Ed. 2d 78, 1977 U.S. LEXIS 2819 
(1977). 

Defendant municipal police department’s de- 
cision to authorize use of deadly force to appre- 
hend a non-dangerous fleeing burglary suspect 
was a deliberate choice from among various 
alternatives under Pembaur and constituted 
official policy under the Monell line of cases. 
Garner v. Memphis Police Dep’t, 8 F.3d 358, 
1993 U.S. App. LEXIS 27296 (6th Cir. Tenn. 
1993), cert. denied, 510 U.S. 1177, 114 S. Ct. 
1219, 127 L. Ed. 2d 565, 1994 U.S. LEXIS 2074 
(1994). 


3. Excessive Force. 

Where defendant, a duly elected constable, 
knocked plaintiff down three times with a 
blackjack and dragged him with a “dog-choker” 
chain, the court found that the officer used 
more force than was necessary to effect the 
arrest. Ford v. Wells, 347 F. Supp. 1026, 1972 
U.S. Dist. LEXIS 13699 (E.D. Tenn. 1972). 

Where police officers shot and killed driver of 
stolen police car after he attempted to run 
police officer down, it was held that there was 
no exercise of excessive force and that the 
decedent was not deprived of his civil rights 
without due process of law under U.S. Const., 
amend. 14. Smith v. Jones, 379 F. Supp. 201, 
1973 U.S. Dist. LEXIS 11631 (M.D. Tenn. 
1973), affd without opinion, 497 F.2d 924 (6th 
Cir. 1974). 

Deputy sheriff, who initially stopped a citizen 
for traffic violations and later found him to be a 
military deserter, was not justified in shooting 
the fleeing citizen as there were other means 
available to prevent the escape and the deputy 
had at no time given the citizen notice of his 
intention to arrest him for desertion. Fults v. 
Pearsall, 408 F. Supp. 1164, 1975 U.S. Dist. 
LEXIS 13568 (E.D. Tenn. 1975). 


4. Arrest for Misdemeanor. 

This section did not authorize the use of 
firearms to prevent the escape of a person 
sought to be arrested for a misdemeanor under 
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the game and fish laws. Johnson v. State, 173 
Tenn. 134, 114 S.W.2d 819, 1937 Tenn. LEXIS 
18 (1938). 


5. Question for Jury. 

Whether the escape of an automobile driver, 
who had committed a felony in the sheriffs 
presence and whose way was almost completely 
blocked by the sheriffs automobile, could have 
been prevented without killing the driver, is a 
question for the jury under the evidence. Love 
v. Bass, 145 Tenn. 522, 238 S.W. 94, 1921 Tenn. 
LEXIS 92 (1922). 

The reasonableness of force used under this 
statute is a jury question. Wiley v. Memphis 
Police Dep’t, 548 F.2d 1247, 1977 U.S. App. 
LEXIS 10104 (6th Cir. Tenn. 1977), cert. de- 
nied, 434 U.S. 822, 98 S. Ct. 65, 54 L. Ed. 2d 78, 
1977 U.S. LEXIS 2819 (1977). 

In an action arising from a deputy sheriffs 
fatal wounding of a mentally disturbed person, 
issue as to whether deputy’s use of deadly force 
was objectively reasonable under the fourth 
amendment precluded summary judgment. 
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Thompson v. Williamson County, 965 F. Supp. 
1026, 1997 U.S. Dist. LEXIS 7491 (M.D. Tenn. 
1997), aff'd, 219 F.3d 555, 2000 FED App. 233P, 
2000 U.S. App. LEXIS 16679 (6th Cir. Tenn. 
2000). 


6. Probable Cause. 

Before taking the drastic measure of using 
deadly force as a last resort against a fleeing 
suspect, officers should have probable cause to 
believe not simply that the suspect has commit- 
ted some felony; they should have probable 
cause also to believe that the suspect poses a 
threat to the safety of the officers or a danger to 
the community if left at large. The officers may 
be justified in using deadly force if the suspect 
has committed a violent crime or if they have 
probable cause to believe that he is armed or 
that he will endanger the physical safety of 
others if not captured. Garner v. Memphis Po- 
lice Dep’t, 710 F.2d 240, 1983 U.S. App. LEXIS 
26683 (6th Cir. Tenn. 1983), affd, Tennessee v. 
Garner, 471 U.S. 1, 105 S. Ct. 1694, 85 L. Ed. 2d 
1, 1985 U.S. LEXIS 195 (1985). 


DECISIONS UNDER PRIOR LAW 


1. Constitutionality. 

The use of force in the arrest of a fleeing felon 
does not constitute “punishment” nor is the 
(former) statute vague in its terms so as to 
violate due process requirements nor is its 
distinction between misdemeanants and felons 
violative of the equal protection clause. Cun- 
ningham v. Ellington, 323 F. Supp. 1072, 1971 
U.S. Dist. LEXIS 14335 (W.D. Tenn. 1971). 

This section merely embodies the universally 
recognized common law and is a reasonable 
measure for the protection of police while per- 
forming their duty of apprehending fleeing fel- 
ons; it does not violate U.S. Const., amend. 4-6, 
8, 13 or 14. Wiley v. Memphis Police Dep’t, 548 
F.2d 1247, 1977 U.S. App. LEXIS 10104 (6th 
Cir. Tenn. 1977), cert. denied, 434 U.S. 822, 98 
S. Ct. 65, 54 L. Ed. 2d 78, 1977 U.S. LEXIS 
2819 (1977). 

This section does not violate the equal pro- 
tection clause of U.S. Const., amend. 14, since 
no racial animus or bias has been shown to 
animate the section’s policy; nor is it unconsti- 
tutional solely because it has a racially dispro- 
portionate impact. Wiley v. Memphis Police 
Dep't, 548 F.2d 1247, 1977 U.S. App. LEXIS 
10104 (6th Cir. Tenn. 1977), cert. denied, 434 
U.S. 822, 98S. Ct. 65, 54 L. Ed. 2d 78, 1977 U.S. 
LEXIS 2819 (1977). 

This section authorizing the killing of an 
unarmed, nonviolent fleeing felon by police, in 
order to prevent escape, constitutes an unrea- 
sonable seizure of the person under the U.S. 
Const., amend. 4. Garner v. Memphis Police 
Dep’t, 710 F.2d 240, 1983 U.S. App. LEXIS 
26683 (6th Cir. Tenn. 1983), affd, Tennessee v. 


Garner, 471 U.S. 1, 105 S. Ct. 1694, 85 L. Ed. 2d 
1, 1985 U.S. LEXIS 195 (1985). 

This section is invalid because it does not put 
sufficient limits on the use of deadly force; it is 
too disproportionate, and it does not make 
distinctions based on gravity and need nor on 
the magnitude of the offense. Garner v. Mem- 
phis Police Dep’t, 710 F.2d 240, 1983 U.S. App. 
LEXIS 26683 (6th Cir. Tenn. 1983), affd, Ten- 
nessee v. Garner, 471 U.S. 1, 105 S. Ct. 1694, 85 
L. Ed. 2d 1, 1985 U.S. LEXIS 195 (1985). 

While certainly there are state interests in 
law enforcement served by this section which 
allows police to shoot all fleeing felons, those 
interests are compelling only when the fleeing 
felon poses a danger to the safety of others; 
those interests are not sufficiently compelling 
to justify the use of deadly force to protect only 
property rights. Garner v. Memphis Police 
Dep’t, 710 F.2d 240, 1983 U.S. App. LEXIS 
26683 (6th Cir. Tenn. 1983), aff'd, Tennessee v. 
Garner, 471 U.S. 1, 105 S. Ct. 1694, 85 L. Ed. 2d 
1, 1985 U.S. LEXIS 195 (1985); Tennessee v. 
Garner, 471 U.S. 1, 105 S. Ct. 1694, 85 L. Ed. 2d 
1, 1985 U.S. LEXIS 195 (1985). 

This section is unconstitutional insofar as it 
authorizes the use of deadly force against ap- 
parently unarmed fleeing suspected felons; it is 
not, however, unconstitutional on its face. 
Where the officer has probable cause to believe 
that the suspect poses a threat of serious physi- 
cal harm, either to the officer or to others, it is 
not constitutionally unreasonable to prevent 
escape by using deadly force. Tennessee v. Gar- 
ner, 471 U.S. 1, 105 S. Ct. 1694, 85 L. Ed. 2d 1, 
1985 U.S. LEXIS 195 (1985). 
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(a) A private person may arrest another: 
(1) For a public offense committed in the arresting person’s presence; 
(2) When the person arrested has committed a felony, although not in the 


arresting person’s presence; or 


(3) When a felony has been committed, and the arresting person has 
reasonable cause to believe that the person arrested committed the felony. 
(b) A private person who makes an arrest of another pursuant to §§ 40-7- 

109 — 40-7-115 shall receive no arrest fee or compensation for the arrest. 


History. 

Code 1858, § 5042; Shan., § 7002; Code 
1932, § 11541; Acts 1965, ch. 279, § 1; T.C.A. 
(orig. ed.), § 40-816. 


Cross-References. 
Extension of police authority beyond corpo- 
rate limits, § 6-54-301. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 18.162. 


Law Reviews. 

At the Intersection of Sovereignty and Con- 
tract: Traffic Cameras and the Privatization of 
Law Enforcement Power (William D. Mercer), 
43 U. Mem. L. Rev. 379 (2012). 


Torts (John W. Wade), 6 Vand. L. Rev. 990. 


Attorney General Opinions. 

Statute requiring police officers to provide 
notice of their authority or grounds for arrest 
does not apply to security officers; however, a 
security officer must provide notice of the 
grounds of an arrest, OAG 03-018 (2/19/03). 

Asecurity guard may enter a room to prevent 
and detect the use of illegal drugs, OAG 03-148 
(11/17/03). 

Effect of Acts 2014, ch. 531 on arrests by 
private citizens, security officers; warrant re- 
quirements where affiant not a law enforce- 
ment officer. OAG 14-93, 2014 Tenn. AG LEXIS 
96 (10/24/14). 


NOTES TO DECISIONS 


Analysis 


. Common Law Superseded. 

. Limitation to Crimes in State. 

. Offense Committed in Presence. 

. Offense Not Committed in Presence. 
—Reasonable Cause. 

—When No Offense Committed. 

. Police Officer Outside Jurisdiction. 

. Construction under Federal Civil Rights 
Law. 


ONAMTRWONe 


1. Common Law Superseded. 

The general assembly intended to cover the 
whole subject of arrests without warrants by 
private persons, and the common law on that 
subject is not in force in this state. McCaslin v. 
McCord, 116 Tenn. 690, 94 S.W. 79, 1906 Tenn. 
LEXIS 21 (1906). 


2. Limitation to Crimes in State. 

This section applies only to crimes committed 
in this state, and a citizen of this state cannot 
be arrested by citizens of another state, without 
warrant, for an offense committed in another 
state. Tarver v. State, 90 Tenn. 485, 16 S.W. 
1041, 1891 Tenn. LEXIS 31 (1891), superseded 
by statute as stated in, State v. Maupin, — 
S.W.2d —, 1991 Tenn. Crim. App. LEXIS 818 
(Tenn. Crim. App. Oct. 7, 1991). 


3. Offense Committed in Presence. 

The transportation of whiskey over the pub- 
lic roads of this state was a public offense, so 
that the person guilty thereof could be arrested 
without a warrant by the sheriff, or by a private 
person, in whose presence the offense was com- 
mitted. Love v. Bass, 145 Tenn. 522, 238 S.W. 
94, 1921 Tenn. LEXIS 92 (1922). 


4. Offense Not Committed in Presence. 

A private person making an arrest for an 
offense not committed in his presence must, in 
order to justify his act, show that a felony had 
been committed, and that he had reasonable 
cause to believe that the person arrested com- 
mitted it. McCaslin v. McCord, 116 Tenn. 690, 
94 S.W. 79, 1906 Tenn. LEXIS 21 (1906). 

This section authorizes arrest when a felony 
has been committed and there is reasonable 
cause to believe the person arrested committed 
it. Reed v. Hutton, 1 Tenn. App. 36, — S.W. —, 
1925 Tenn. App. LEXIS 7 (Tenn. Ct. App. 1925); 
Krueger v. Miller, 489 F. Supp. 321, 1977 U.S. 
Dist. LEXIS 13982 (E.D. Tenn. 1977). 

Under the federal constitution, fourth 
amendment, a person’s suspicion that another 
person might be about to commit a felony was 
not enough reasonable cause for his seizing her. 
Krueger v. Miller, 489 F. Supp. 321, 1977 U.S. 
Dist. LEXIS 13982 (E.D. Tenn. 1977). 
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5. —Reasonable Cause. 

Reasonable grounds will justify the arrest by 
a private person, whether the facts, when de- 
veloped, would be sufficient or not. Wilson v. 
State, 79 Tenn. 310, 1883 Tenn. LEXIS 66 
(1883). 


6. —When No Offense Committed. 
Probable cause to believe that the offense 
was committed will not justify an arrest by a 
private person when, in fact, no offense was 
committed. Martin v. Castner-Knott Dry Goods 
Co., 27 Tenn. App. 421, 181 S.W.2d 638, 1944 
Tenn. App. LEXIS 89 (Tenn. Ct. App. 1944). 


7. Police Officer Outside Jurisdiction. 

Where city policeman pursued defendant be- 
yond the city limits in an attempted arrest for 
an offense committed within his sight, the 
arrest of the defendant by the policeman for a 
later offense committed within his sight was 
valid as an arrest by a private person under 
this section. Francis v. State, 498 S.W.2d 107, 
1973 Tenn. Crim. App. LEXIS 263 (Tenn. Crim. 
App. 1973). 

Local law enforcement officials have the right 
to make arrests as private citizens beyond the 
one-mile limitation of § 6-54-301 which pro- 
vides in part that police authority of incorpo- 
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rated towns and cities extends one mile from 
the corporate limits. State v. Johnson, 661 
S.W.2d 854, 1983 Tenn. LEXIS 791 (Tenn. 
1983); State v. Flynn, 675 S.W.2d 494, 1984 
Tenn. Crim. App. LEXIS 2784 (Tenn. Crim. 
App. 1984). 

Defendant’s arrest effected by officers acting 
outside their geographical jurisdiction was 
valid under T.C.A. § 40-7-109 and the Tennes- 
see Supreme Court’s decision in State v. John- 
son, 661 S.W.2d 854, 1983 Tenn. LEXIS 791 
(Tenn. 1983), as the officers knew a felony had 
been committed and had reasonable cause to 
believe defendant had committed it. United 
States v. Layne, 6 F.3d 396, 1993 U.S. App. 
LEXIS 25689 (6th Cir. Tenn. 1993), cert. de- 
nied, 511 U.S. 1006, 114 S. Ct. 1374, 128 L. Ed. 
2d 51, 1994 U.S. LEXIS 2534 (1994). 


8. Construction under Federal Civil 
Rights Law. 

An arrest under this section is not an act 
“under color of law” within the meaning of 42 
U.S.C. § 1983, authorizing a civil action for any 
person deprived of constitutional rights “under 
color of any statute, ordinance, regulation, cus- 
tom, or usage of any State or Territory.” Bryant 
v. Donnell, 239 F. Supp. 681, 1965 U.S. Dist. 


LEXIS 7091 (W.D. Tenn. 1965). 


40-7-110. Arrest by private person — Time. 


A private person may make an arrest for a felony at any time. 


History. 
Code 1858, § 5034; Shan., § 6994; Code 
1932, § 11533; T.C.A. (orig. ed.), § 40-817. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 18.162. 


Attorney General Opinions. 

Effect of Acts 2014, ch. 531 on arrests by 
private citizens, security officers; warrant re- 
quirements where affiant not a law enforce- 
ment officer. OAG 14-93, 2014 Tenn. AG LEXIS 
96 (10/24/14). 


40-7-111. Arrest by private person — Notice of grounds. 


A private person making an arrest shall, at the time of the arrest, inform the 
person arrested of the cause of the arrest, except when the person is in the 
actual commission of the offense, or when arrested on pursuit. 


History. 
Code 1858, § 5043; Shan., § 7003; Code 
1932, § 11542; T.C.A. (orig. ed.), § 40-818. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 18.162. 


Attorney General Opinions. 

Statute requiring police officers to provide 
notice of their authority or grounds for arrest 
does not apply to security officers; however, a 
security officer must provide notice of the 
grounds of an arrest, OAG 03-018 (2/19/03). 


NOTES TO DECISIONS 


Analysis 


1. Arrest on Pursuit. 
2. Arrest for Escape. 


3. Failure to Give Notice. 


1. Arrest on Pursuit. 
When the arrest is made on pursuit, and the 


40-7-112 


facts show that the fleeing person was fully 
advised of the cause for which he was arrested, 
the officer or private citizen attempting to make 
the arrest need not give notice of the cause of 
the arrest. Wilson v. State, 79 Tenn. 310, 1883 
Tenn. LEXIS 66 (1883); Love v. Bass, 145 Tenn. 
522, 238 S.W. 94, 1921 Tenn. LEXIS 92 (1922). 


2. Arrest for Escape. 

The provisions of §§ 40-7-109 — 40-7-112 do 
not authorize any private person to make an 
arrest for an escape, except in those instances 
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in which the escape itself is by law a felony. 
McCaslin v. McCord, 116 Tenn. 690, 94 S.W. 79, 
1906 Tenn. LEXIS 21 (1906). 


3. Failure to Give Notice. 

The court found it difficult to accept the idea 
that the mere violation of the guidelines im- 
posed by this section would amount to a cogni- 
zable claim for money damages. Campbell v. 
Buckles, 448 F. Supp. 288, 1977 U.S. Dist. 
LEXIS 15623 (E.D. Tenn. 1976). 


40-7-112. Arrest by private person — Notice of intention to make 
arrest — Use of force to enter dwelling house. 


If the person to be arrested has committed a felony, and a private person, 
after notice of the person’s intention to make the arrest, is refused admittance, 
the arresting person may break open an outer or inner door or window of a 


dwelling house to make the arrest. 


History. 
Code 1858, § 5044; Shan., § 7004; Code 
1932, § 11543; T.C.A. (orig. ed.), § 40-819. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 18.162. 


NOTES TO DECISIONS 


1. Limitation of Section to Felon’s House. 

A private person seeking to make an arrest 
for a felony may, after notice of his intention 
and refusal of admittance, break open an outer 


or inner door or window of the dwelling house of 
the person sought to be arrested, but not that of 
a stranger. McCaslin v. McCord, 116 Tenn. 690, 
94 S.W. 79, 1906 Tenn. LEXIS 21 (1906). 


40-7-113. Disposition of person arrested by private person. 


(a) A private person who has arrested another for a public offense shall, 
without unnecessary delay, take the arrested person before a magistrate or 
deliver the arrested person to an officer. 

(b) An officer may take before a magistrate, without a warrant, any person 
who, being engaged in the commission of a public offense, is arrested by a 
bystander and delivered to the officer, and anyone arrested by a private person 
as provided in §§ 40-7-109 — 40-7-112, and delivered to the officer. 


History. 

Code 1858, §§ 5041, 5045; Shan., §§ 7001, 
7005; Code 1932, §§ 11540, 11544; T.C.A. (orig. 
ed.), §§ 40-820, 40-821. 


Cross-References. 
Examination by magistrate, title 40, ch. 10. 
Officials designated as magistrates, § 40-1- 
106. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), § 18.162. 

Tennessee Jurisprudence, 13 Tenn. Juris., 
False Imprisonment, § 2. 


Law Reviews. 
At the Intersection of Sovereignty and Con- 


tract: Traffic Cameras and the Privatization of 
Law Enforcement Power (William D. Mercer), 
43 U. Mem. L. Rev. 379 (2012). 

The Right to a Preliminary Hearing and 
Effective Assistance of Counsel at a Prelimi- 
nary Hearing in Tennessee, 43 Tenn. L. Rev. 
635 (1976). 


Attorney General Opinions. 

A private person/security guard may trans- 
port an arrested individual before the magis- 
trate if a law enforcement official declines to do 
so, OAG 03-018 (2/19/03). 

A security guard who arrests an individual 
may transport that person in a personal or 
company vehicle, OAG 03-018 (2/19/03). 

A private citizen or security officer could be 
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liable for any injuries incurred by an arrested 
person during transport, OAG 03-018 (2/19/03). 

A law enforcement official has the option to 
refuse to take a person arrested by a private 
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person/security officer before a magistrate, 
OAG 03-018 (2/19/03). 

Security guards issuing criminal summons or 
citations, OAG 07-002 (1/4/07). 


NOTES TO DECISIONS 


Analysis 


1. Arrest by Officer. 
2. Tortious Conduct. 


1. Arrest by Officer. 

This section is inapplicable to an officer mak- 
ing an arrest. Wynn v. State, 181 Tenn. 325, 181 
S.W.2d 332, 1944 Tenn. LEXIS 395 (1944); East 
v. State, 197 Tenn. 644, 277 S.W.2d 361, 1955 
Tenn. LEXIS 330 (1955). 


2. Tortious Conduct. 
The grant of authority under T.C.A. § 40-7- 


40-7-114. Pursuit after escape. 


113 may make certain conduct lawful that 
would otherwise be a tort; however, it does not 
make all conduct, no matter how unreasonable, 
lawful. Alexander v. Beale St. Blues Co., 108 F. 
Supp. 2d 934, 1999 U.S. Dist. LEXIS 22251 
(W.D. Tenn. 1999). 

Although officers may have taken custody of 
arrestee pursuant to T.C.A. § 40-7-113, this 
grant of authority did not absolve them of their 
responsibility not to commit a tort on the citi- 
zen in their custody. Alexander v. Beale St. 
Blues Co., 108 F. Supp. 2d 934, 1999 U.S. Dist. 
LEXIS 22251 (W.D. Tenn. 1999). 


If a person arrested escapes or is rescued, the person from whose custody the 
arrested person escaped or was rescued may immediately pursue and retake 
the arrested person at any time and in any place within the state. 


History. 
Code 1858, § 5046; Shan., § 7006; Code 
1932, § 11545; T.C.A. (orig. ed.), § 40-822. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 18.163. 


NOTES TO DECISIONS 


Analysis 


1. Limited Statutory Authority for Arrest for 
Escape. 

2. Necessity of Immediate Pursuit. 

3. Private Citizens — Pursuit in Other Coun- 
ties. 


1. Limited Statutory Authority for Arrest 
for Escape. 

Except where the escape itself is a felony, and 
the further exception of immediate pursuit for 
recapture, there is no authority conferred by 
our statutes upon a private person, or an officer 
without a warrant, to make an arrest for an 
escape. McCaslin v. McCord, 116 Tenn. 690, 94 
S.W. 79, 1906 Tenn. LEXIS 21 (1906). 


2. Necessity of Immediate Pursuit. 

A private person may immediately pursue 
and recapture one charged with crime where he 
had been lawfully arrested by him and, an 
officer may make such immediate pursuit and 
recapture, without a warrant, where a person 
charged with crime has escaped, and whether 


from jail or the personal custody of the officer. 
McCaslin v. McCord, 116 Tenn. 690, 94 S.W. 79, 
1906 Tenn. LEXIS 21 (1906). 

Neither a private person, nor an officer with- 
out a warrant, may lawfully arrest a person 
who has escaped from jail or from custody, 
when the pursuit is not immediate or fresh. 
McCaslin v. McCord, 116 Tenn. 690, 94 S.W. 79, 
1906 Tenn. LEXIS 21 (1906); State ex rel. Estill 
v. Endsley, 122 Tenn. 647, 126 S.W. 103, 1909 
Tenn. LEXIS 37, 135 Am. St. Rep. 886 (1910). 


3. Private Citizens — Pursuit in Other 
Counties. 

It is not within the contemplation of our 
statutes that private citizens of one county 
should take it upon themselves to go into other 
counties, without a warrant, in search of crimi- 
nals, except in cases of fresh pursuit of a fleeing 
felon endeavoring to avoid immediate capture, 
in an original arrest or on immediate pursuit 
after arrest and escape. McCaslin v. McCord, 
116 Tenn. 690, 94S.W. 79, 1906 Tenn. LEXIS 21 
(1906). 


40-7-115. Breaking in to retake escaped prisoner. 


To retake the party escaping or rescued, the person pursuing may, after 


40-7-116 
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notice of that person’s intention and refusal of admittance, break open any 
outer or inner door or window of a dwelling house. 


History. 
Code 1858, § 5047; Shan., § 7007; Code 
1932, § 11546; T.C.A. (orig. ed.), § 40-823. 


NOTES TO DECISIONS 


Analysis 


1. Application of Section to Any Dwelling. 
2. Private Citizens — Attempting Arrest in 
Another County. 


1. Application of Section to Any Dwelling. 

After arrest of a person for a felony, a private 
person may, upon an attempted escape from his 
custody and upon immediate and fresh pursuit, 
after notice of his intention and refusal of 
admittance, break open the outer or inner door 
or window of any dwelling house in which the 
fleeing felon has sought refuge. McCaslin v. 


McCord, 116 Tenn. 690, 94 S.W. 79, 1906 Tenn. 
LEXIS 21 (1906). 


2. Private Citizens — Attempting Arrest 
in Another County. 

A sheriff and his assistants acting as private 
citizens had no right to break open the inner or 
outer door of the dwelling house of a stranger, 
where they were outside county of their juris- 
diction, had no warrant, were not in hot pursuit 
and defendant had not escaped from them. 
McCaslin v. McCord, 116 Tenn. 690, 94 S.W. 79, 
1906 Tenn. LEXIS 21 (1906). 


40-7-116. Theft — Detention of suspect by merchant or peace officer. 


(a) Amerchant, a merchant’s employee, or agent or a peace officer who has 
probable cause to believe that a person has committed or is attempting to 
commit the offense of theft, as defined in § 39-14-1038, may detain that person 
on or off the premises of the mercantile establishment if the detention is done 
for any or all of the following purposes: 

(1) To question the person, investigate the surrounding circumstances, 
obtain a statement, or any combination thereof; 

(2) To request or verify identification, or both; 

(3) To inform a peace officer of the detention of that person, or surrender 
that person to the custody of a peace officer, or both; 

(4) To inform a peace officer, the parent or parents, guardian or other 
private person interested in the welfare of a minor of the detention and to 
surrender the minor to the custody of that person; or 

(5) To institute criminal proceedings against the person. 

(b) Probable cause to suspect that a person has committed or is attempting 
to commit the offense of theft may be based on, but not limited to: 

(1) Personal observation, including observation via closed circuit televi- 
sion or other visual device; 

(2) Report of personal observation from another merchant; 

(3) Activation of an electronic or other type of mechanical device designed 
to detect theft; or 

(4) Personal observation of dressing rooms, including observation via 
closed circuit television, two-way mirrors, or other visual devices, shall be 
limited to observation by a person of the same sex as the person being 
observed. No observation shall be lawful unless notices are posted in the 
dressing rooms that monitoring may occur. 

(c) A merchant, a merchant’s employee or agent, or a peace officer who 
detains, questions or causes the arrest of any person suspected of theft shall 
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not be criminally or civilly liable for any legal action relating to the detention, 
questioning or arrest if the merchant, merchant’s employee or agent, or peace 
officer: 

(1) Has reasonable grounds to suspect that the person has committed or 

is attempting to commit theft; 

(2) Acts in a reasonable manner under the circumstances; and 

(3) Detains the suspected person for a reasonable period of time. 

(d) The merchant may use a reasonable amount of force necessary to protect 
the merchant, to prevent escape of the person detained, or to prevent the loss 
or destruction of property. 

(e) A “reasonable period of time”, for the purposes of this section, is a period 
of time long enough to accomplish the purpose set forth in this section, and 
shall include any time spent awaiting the arrival of a law enforcement officer 
or the parents or guardian of a juvenile suspect, if the merchant or the 
merchant’s employee or agent has summoned a law enforcement officer, the 
parents or a guardian. 


Law Reviews. 

Selected Tennessee Legislation of 1983 (N. L. 
Resener, J. A. Whitson, K. J. Miller), 50 Tenn. 
L. Rev. 785 (1983). 


History. 

Acts 1957, ch. 164, §§ 1,3; T.C.A., §§ 40-824, 
40-826; Acts 1983, ch. 326, § 2; 1990, ch. 1030, 
§) 17. 


Cross-References. 

Civil penalty in lieu of criminal penalty for 
theft of retail merchandise, §§ 39-14-144, 39- 
14-145. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 18.33, 18.50, 28.121. 


Attorney General Opinions. 

A security officer may detain a person pend- 
ing further investigation into a theft or at- 
tempted theft from a merchant, OAG 03-149 
(11/17/03). 


40-7-117. Theft of property valued at more than $500 in retail or 
wholesale establishments — Arrest by peace officer with- 
out warrant. 


Any peace officer may arrest without warrant any person the officer has 
probable cause for believing has committed theft of property with a value of 
more than five hundred dollars ($500) in retail or wholesale establishments. 
“Probable cause,” as used in this section, includes, but is not limited to, the 
statement of a merchant containing facts and circumstances demonstrating 
that the officer relied on the elements enumerated in § 40-7-116(b). 


History. 
Acts 1957, ch. 164, § 2; T.C.A., § 40-825; 
Acts 1983, ch. 326, § 3; 1990, ch. 1030, § 18. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 18.158. 


Law Reviews. 

Selected Tennessee Legislation of 1983 (N. L. 
Resener, J. A. Whitson, K. J. Miller), 50 Tenn. 
L. Rev. 785 (1983). 


40-7-118. Use of citations in lieu of continued custody of an arrested 


person. 


(a) As used in this section, unless the context otherwise requires: 
(1) “Citation” means a written order issued by a peace officer requiring a 
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person accused of violating the law to appear in a designated court or 
governmental office at a specified date and time. The order shall require the 
signature of the person to whom it is issued; 

(2) “Magistrate” means any state judicial officer, including the judge of a 
municipal court, having original trial jurisdiction over misdemeanors or 
felonies; and 

(3)(A) “Peace officer” means an officer, employee or agent of government 

who has a duty imposed by law to: 

(i) Maintain public order; 

(ii) Make arrests for offenses, whether that duty extends to all 
offenses or is limited to specific offenses; and 

(iii) Investigate the commission or suspected commission of offenses; 
and 

(B) “Peace officer” also includes an officer, employee or agent of govern- 
ment who has the duty or responsibility to enforce laws and regulations 
pertaining to forests in this state. 

(b)(1) A peace officer who has arrested a person for the commission of a 
misdemeanor committed in the peace officer’s presence, or who has taken 
custody of a person arrested by a private person for the commission of a 
misdemeanor, shall issue a citation to the arrested person to appear in court 
in lieu of the continued custody and the taking of the arrested person before 
a magistrate. If the peace officer is serving an arrest warrant or capias 
issued by a magistrate for the commission of a misdemeanor, it is in the 
discretion of the issuing magistrate whether the person is to be arrested and 
taken into custody or arrested and issued a citation in accordance with this 
section in lieu of continued custody. The warrant or capias shall specify the 
action to be taken by the serving peace officer who shall act accordingly. 

(2)(A) This subsection (b) does not apply to an arrest for the offense of 

driving under the influence of an intoxicant as prohibited by § 55-10-401, 

unless the offender was admitted to a hospital, or detained for medical 

treatment for a period of at least three (3) hours, for injuries received in a 

driving under the influence incident. 

(B) This subsection (b) does not apply to any misdemeanor offense for 
which § 55-10-207 or § 55-12-139 authorizes a traffic citation in lieu of 
arrest, continued custody and the taking of the arrested person before a 
magistrate. 

(3) A peace officer may issue a citation to the arrested person to appear in 
court in lieu of the continued custody and the taking of the arrested person 
before a magistrate if a person is arrested for: 

(A) The offense of theft which formerly constituted shoplifting, in 
violation of § 39-14-103; 

(B) Issuance of bad checks, in violation of § 39-14-121; 

(C) Use of a revoked or suspended driver license in violation of § 55- 
50-504, § 55-50-601 or § 55-50-602; 

(D) Assault or battery as those offenses are defined by common law, if 
the officer believes there is a reasonable likelihood that persons would be 
endangered by the arrested person if a citation were issued in lieu of 
continued physical custody of the defendant; or 
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(E) Prostitution, in violation of § 39-13-5138, if the arresting party has 
knowledge of past conduct of the defendant in prostitution or has reason- 
able cause to believe that the defendant will attempt to engage in 
prostitution activities within a reasonable period of time if not arrested. 

(c) No citation shall be issued under this section if: 

(1) The person arrested requires medical examination or medical care, or 
if the person is unable to care for the person’s own safety; 

(2) There is a reasonable likelihood that the offense would continue or 
resume, or that persons or property would be endangered by the arrested 
person; 

(3) The person arrested cannot or will not offer satisfactory evidence of 
identification, including the providing of a field-administered fingerprint or 
thumbprint which a peace officer may require to be affixed to any citation; 

(4) The prosecution of the offense for which the person was arrested, or of 
another offense, would thereby be jeopardized; 

(5) A reasonable likelihood exists that the arrested person will fail to 
appear in court; 

(6) The person demands to be taken immediately before a magistrate or 
refuses to sign the citation; 

(7) The person arrested is so intoxicated that the person could be a danger 
to the person’s own self or to others; 

(8) There are one (1) or more outstanding arrest warrants for the person; 
or 

(9) The person is subject to arrest pursuant to § 55-10-119. 

(d) In issuing a citation, the officer shall: 

(1) Prepare a written order which shall include the name and address of 
the cited person, the offense charged and the time and place of appearance; 

(2) Have the offender sign the original and duplicate copy of the citation. 
The officer shall deliver one (1) copy to the offender and retain the other; and 

(3) Release the cited person from custody. 

(e) By accepting the citation, the defendant agrees to appear at the arrest- 
ing law enforcement agency prior to trial to be booked and processed. Failure 
to so appear is a Class A misdemeanor. 

(f) If the person cited fails to appear in court on the date and time specified 
or fails to appear for booking and processing prior to the person’s court date, 
the court shall issue a bench warrant for the person’s arrest. 

(g) Whenever a citation has been prepared, delivered and filed with a court 
as provided in this section, a duplicate copy of the citation constitutes a 
complaint to which the defendant shall answer. The duplicate copy shall be 
sworn to by the issuing officer before any person authorized by law to 
administer oaths. 

(h) Nothing in this section shall be construed to affect a peace officer’s 
authority to conduct a lawful search even though the citation is issued after 
arrest. 

(i) Any person who intentionally, knowingly or willfully fails to appear in 
court on the date and time specified on the citation or who knowingly gives a 
false or assumed name or address commits a Class A misdemeanor, regardless 
of the disposition of the charge for which the person was originally arrested. 
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Proof that the defendant failed to appear when required constitutes prima 
facie evidence that the failure to appear is willful. 

(j) Whenever an officer makes a physical arrest for a misdemeanor and the 
officer determines that a citation cannot be issued because of one (1) of the 
eight (8) reasons enumerated in subsection (c), the officer shall note the reason 
for not issuing a citation on the arrest ticket. An officer who, on the basis of 
facts reasonably known or reasonably believed to exist, determines that a 
citation cannot be issued because of one (1) of the eight (8) reasons enumerated 
in subsection (c) shall not be subject to civil or criminal liability for false arrest, 
false imprisonment or unlawful detention. 

(k)(1) Each citation issued pursuant to this section shall have printed on it 

in large, conspicuous block letters the following: 

NOTICE: FAILURE TO APPEAR IN COURT ON THE DATE AS- 
SIGNED BY THIS CITATION OR AT THE APPROPRIATE POLICE 
STATION FOR BOOKING AND PROCESSING WILL RESULT IN YOUR 
ARREST FOR A SEPARATE CRIMINAL OFFENSE WHICH IS PUNISH- 
ABLE BY A JAIL SENTENCE OF ELEVEN (11) MONTHS AND 
TWENTY-NINE (29) DAYS AND/OR A FINE OF UP TO TWO THOU- 
SAND FIVE HUNDRED DOLLARS ($2,500). 

(2) Each person receiving a citation under this section shall sign this 
citation indicating the knowledge of the notice listed in subdivision (k)(1). 
The signature of each person creates a presumption of knowledge of the 
notice and a presumption of intent to violate this section if the person should 
not appear as required by the citation. 

(3) Whenever there are changes in the citation form notice required by 
this subsection (k), a law enforcement agency may exhaust its existing. 
supply of citation forms before implementing the new citation forms. 

(l) This section shall govern all aspects of the issuance of citations in lieu of 
the continued custody of an arrested person, notwithstanding any provision of 
Rule 3.5 of the Tennessee Rules of Criminal Procedure to the contrary. 

(m) In cases in which: 

(1) The public will not be endangered by the continued freedom of the 
suspected misdemeanant; 

(2) The law enforcement officer has reasonable proof of the identity of the 
suspected misdemeanant; and 

(3) There is no reason to believe the suspected misdemeanant will not 
appear as required by law, 

the general assembly finds that the issuance of a citation in lieu of arrest of the 
suspected misdemeanant will result in cost savings and increased public safety 
by allowing the use of jail space for dangerous individuals and/or felons and by 
keeping officers on patrol. Accordingly, the general assembly encourages all 
law enforcement agencies to so utilize misdemeanor citations and to encourage 
their personnel to use those citations when reasonable and according to law. 
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History. 

Acts 1981, ch. 500, §§ 1, 2; T.C.A., § 40-827; 
Acts 1983, ch. 200, § 1; 1984, ch. 553, §§ 1, 2; 
1985, ch. 320, §§ 1-8, 10, 11; 1988, ch. 982, § 1; 
1989, ch. 591, § 113; 1991, ch. 16, § 1; 1993, ch. 
241, §§ 68-70; 1996, ch. 644, § 1; 2002, ch. 619, 
§ 1; 2012; ch. 737; § 3. 


Compiler’s Notes. 

Acts 2012, ch. 737, § 5 provided that the act, 
which added subdivision (c)(9), shall be known 
and may be cited as the “Ricky Otts Act.” 

Acts 2012, ch. 737, § 6 provided that the act, 
which added subdivision (c)(9), shall apply to 
prohibited conduct occurring on or after July 1, 
2012. 


Cross-References. 

Authority of a police officer to arrest without 
a warrant, § 40-7-103. 

Citation in lieu of arrest, Tenn. R. Crim. P. 
oD. 

Penalty for Class A misdemeanor, § 40-35- 
111. 

Persons issued citations, failure to appear, 
§ 39-16-609. 

Release citations for misdemeanants, § 40-7- 
120. 


Rule Reference. 

This section is referred to in the Advisory 
Commission Comments under Rule 3.5 of the 
Tennessee Rules of Criminal Procedure. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 1.14. 


Law Reviews. 

Criminal Procedure — State v. Williams: Pre- 
textual Vehicle Stops and the Fourth Amend- 
ment, 23 Mem. St. U.L. Rev. 421 (1993). 
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Attorney General Opinions. 

Police sergeant appointed deputy court clerk 
to attest to citations, OAG 98-0138 (8/7/98). 

Constables as peace officers, OAG 99-025 
(2/16/99). 

T.C.A. § 40-7-118(h) authorizes a peace offi- 
cer to make a search incident to arrest before 
issuing a citation in “lieu of continued custody” 
when an officer has reasonable suspicion that a 
subject is armed and dangerous or when there 
is a need to preserve evidence, OAG 02-116 
(10/18/02). 

A municipal officer may arrest a person for 
violation of a city code or ordinance when that 
person fails to provide the officer with proper 
identification, OAG 06-167 (11/9/06). 

Security guards issuing criminal summons or 
citations, OAG 07-002 (1/4/07). 

Police officer who receives specific informa- 
tion about unlawful conduct from another offi- 
cer can make a warrantless arrest and issue a 
citation to a misdemeanant even though the 
misdemeanor was not committed in the pres- 


ence of the arresting officer, OAG 08-181 


(12/1/08). 

Exceptions for citations under T.C.A. § 40-7- 
118. OAG 10-31, 2010 Tenn. AG LEXIS 31 
(3/11/10). 

T.C.A. § 55-10-207 requires the person cited 
to sign a traffic citation, whether the citation is 
written on paper or on an electronic device. But 
a stand-alone blank screen is not a citation, and 
the officer may not require the person cited to 
sign a blank screen that is not part of a citation. 
An officer has authority to physically arrest a 
person who refuses to sign an electronic traffic 
citation. OAG 16-26, 2016 Tenn. AG LEXIS 26 
(7/22/2016). 


NOTES TO DECISIONS 


Analysis 


. Purpose. 

. Identification Exception. 

. Custodial Arrest Held Unlawful. 
. Equal Protection Claim. 

. Suppression of Evidence. 

. Entry Based on Attachment. 


sa HOorwhdre 


. Purpose. 

Under T.C.A. § 40-7-118, individuals who 
have committed relatively minor offenses are 
released, but only on the “promise” that they 
will appear in court, thereby allowing the use of 
jail space for dangerous individuals and/or fel- 
ons. State v. Walker, 12 S.W.3d 460, 2000 Tenn. 
LEXIS 67 (Tenn. 2000). 


2. Identification Exception. 

In essence, this “cite and release” statute 
works on an honor system, operating under the 
assumption that the misdemeanant will act in 


good faith by furnishing accurate identification 
so that an officer can be assured that the 
misdemeanant is actually the person he claims 
to be. State v. Walker, 12 S.W.3d 460, 2000 
Tenn. LEXIS 67 (Tenn. 2000). 

An objective standard of reasonableness 
should be used to determine whether evidence 
of identification offered to an officer by a mis- 
demeanant is satisfactory evidence of identifi- 
cation within the meaning of T.C.A. § 40-7-118. 
State v. Walker, 12 S.W.3d 460, 2000 Tenn. 
LEXIS 67 (Tenn. 2000). 

In rejecting evidence of identification, the 
officer should have a specific articulable reason 
to doubt that the cited person has accurately 
identified himself before taking him into cus- 
tody. State v. Walker, 12 S.W.3d 460, 2000 Tenn. 
LEXIS 67 (Tenn. 2000). 

Arrest for driving without a license and run- 
ning a red light was authorized because: (1) If 
defendant had merely received a citation, he 
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would have continued driving without a l- 
cense; and (2) When asked for identification, 
defendant told the arresting officer that he did 
not have proper identification. State v. Jackson, 
313 S.W.3d 270, 2008 Tenn. Crim. App. LEXIS 
231 (Tenn. Crim. App. Mar. 25, 2008). 


3. Custodial Arrest Held Unlawful. 

Officer lacked objective reason for rejecting 
evidence of identification where despite that 
misdemeanant did not have driver’s license in 
possession, gave misdemeanant name, driver’s 
license number, and birth date which the officer 
verified with the dispatcher; therefore, because 
the custodial arrest was unlawful, the search 
incident to the arrest was also unlawful, and 
the seized evidence had to be suppressed. State 
v. Walker, 12 S.W.3d 460, 2000 Tenn. LEXIS 67 
(Tenn. 2000). 

Because defendant was driving eight miles 
over the speed limit, the officer had probable 
cause to initiate a traffic stop, and therefore he 
was authorized pursuant to T.C.A. § 55-10-207 
to issue a traffic citation; however, the officer 
was precluded from arresting defendant under 
T.C.A. § 40-7-118, as no statutory exceptions 
were present. State v. Berrios, 235 S.W.3d 99, 
2007 Tenn. LEXIS 745 (Tenn. Aug. 17, 2007). 


4, Equal Protection Claim. 
There was no basis in federal law for arguing 
that the arrestee’s equal protection rights were 
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violated by not following T.C.A. § 40-7- 
118(b)(1) without some showing that it was 
discriminatorily enforced. Henderson v. Reyda, 
2006 FED App. 557N, 192 Fed. Appx. 392, 2006 
U.S. App. LEXIS 20058 (6th Cir. Tenn. 2006). 


5. Suppression of Evidence. 

Where crack cocaine was found hidden in 
defendant’s rectum when officers took defen- 
dant to an emergency room and a doctor per- 
formed a digital rectal examination, suppres- 
sion was warranted because the doctor had to 
be treated as a government agent, and the 
unconsented paralysis, intubation, and rectal 
examination amounted to an unreasonable 
search. United States v. Booker, 728 F.3d 535, 
2013 U.S. App. LEXIS 17716, 2013 FED App. 
251P (6th Cir. Aug. 26, 2013). 


6. Entry Based on Attachment. 

Service of an attachment issued following 
defendant’s failure to appear on a misdemeanor 
citation did not justify entry into his residence 
because the State failed to establish that the 
police had reason to believe that defendant was 
inside the residence when they knocked on the 
door; an officer drove by the residence and 
indicated that there appeared to be no activity 
inside the house. State v. Davidson, — S.W.3d 
—, 2015 Tenn. Crim. App. LEXIS 164 (Tenn. 
Crim. App. Mar. 10, 2015), affd, 509 S.W.3d 
156, 2016 Tenn. LEXIS 913 (Tenn. Dec. 19, 
2016). 


40-7-119. Strip searches restricted. 


(a) As used in this section, “strip search” means having an arrested person 
remove or arrange some or all of the person’s clothing so as to permit a visual 
inspection of the genitals, buttocks, anus, female breasts or undergarments of 
the arrested person. 

(b) No person arrested for a traffic, regulatory or misdemeanor offense, 
except in cases involving weapons, a controlled substance or controlled 
substance analogue, shall be strip searched unless there is reasonable belief 
that the individual is concealing a weapon, a controlled substance, a controlled 
substance analogue or other contraband. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 18.179. 


History. 
Acts 1982, ch. 759, § 1; T.C.A., § 40-828; 
Acts 2012, ch. 848, § 28. 


40-7-120. Release citations for misdemeanants. 


(a) As used in this section, except as otherwise specifically indicated: 

(1) “Citation” means a written order issued by a sheriff requiring a person 
accused of violating the law to appear in a designated court at a specified 
date and time. The order shall require the signature of the person to whom 
it is issued; and 

(2) “Magistrate” means any state judicial officer, including the judge of a 
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municipal court, having original trial jurisdiction over misdemeanors or 

felonies. 

(b) A sheriff or sheriffs designee may, at a county jail, issue a release 
citation to any person who has been arrested for a violation of law which is 
punishable as a misdemeanor and who has been booked and processed for that 
violation. 

(c) The citation shall demand the person cited to appear in court at a stated 
time and place, and it shall state the name and address of the person cited, the 
name of the issuing sheriff and the offense charged. The time specified on the 
citation to appear shall be as fixed by the sheriff issuing the citation. 

(d) The citation shall be executed in triplicate, the original to be delivered to 
the court specified in the citation, one (1) copy to be given to the person cited, 
and one (1) copy to be retained by the sheriff issuing the citation. The original 
citation delivered to the court shall be sworn to by the issuing sheriff before a 
magistrate or official lawfully assigned that duty by a magistrate. The person 
cited shall signify the person’s acceptance of the citation and the person’s 
agreement to appear in court as directed by signing the original citation. 

(e) Whenever a release citation has been prepared, accepted and the 
original citation delivered to the court as provided in this section, the original 
citation delivered to the court shall constitute a complaint to which the person 
cited must answer, and neither the arresting officer nor the sheriff issuing the 
citation shall be required to file any other affidavit of complaint with the court. 

(f) The signature of the person cited shall create a presumption of knowl- 
edge of notice to appear and a presumption of intent to violate this section if 
the person should not appear as required by the citation. 

(g) The citation shall give notice to the person cited that the person’s failure 
to appear as ordered is punishable as a separate misdemeanor offense. Each 
citation issued pursuant to this section shall have printed on it in large, 
conspicuous block letters, the following: 

NOTICE: FAILURE TO APPEAR IN COURT ON THE DATE ASSIGNED 

BY THIS CITATION WILL RESULT IN YOUR ARREST FOR A SEPARATE 

CRIMINAL OFFENSE WHICH IS PUNISHABLE BY A JAIL SENTENCE 

OF UP TO SIX (6) MONTHS AND/OR A TWO HUNDRED FIFTY DOLLAR 

($250) FINE. 

(h) Any person who intentionally, knowingly or willfully fails to appear in 
court on the date and time specified on the citation commits a separate 
misdemeanor offense, regardless of the disposition of the charge for which the 
person was originally arrested, and upon conviction shall be punished by 
imprisonment in the county jail or workhouse for not more than six (6) months, 
or by a fine of not more than two hundred fifty dollars ($250) or, in the 
discretion of the court, by both imprisonment and fine. Proof that the 
defendant failed to appear when required constitutes prima facie evidence that 
the failure to appear is willful. 

(i) If the person cited fails to appear in court on the date and time specified, 
the court may issue a bench warrant for the person’s arrest. 

(j) Nothing in this section shall be construed to affect a sheriffs authority to 
conduct a lawful search even though the citation is issued after arrest. 

(k) No citation shall be issued under this section if: 
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(1) The person arrested requires medical examination or medical care, or 
if the person is unable to care for the person’s own safety; 

(2) A reasonable likelihood exists that the arrested person will fail to 
appear in court; 

(3) The person demands to be taken immediately before a magistrate or 
refuses to sign the citation; 

(4) The person arrested is so intoxicated that the person could pose a 
danger to the person’s own self or to others; 

(5) There are one (1) or more outstanding arrest warrants for the person; 

(6) There is a reasonable likelihood that the offense would continue or 
resume, or that persons or property would be endangered by the arrested 
person; 

(7) The person arrested cannot or will not offer satisfactory evidence of 
identification, including the providing of a field-administered fingerprint or 
thumbprint which a peace officer may require to be affixed to any citation; 
and 

(8) The prosecution of the offense for which the person was arrested, or of 
another offense, would thereby be jeopardized. 

(1) This section governs all aspects of the issuance of release citations to an 
arrested person, notwithstanding any provision of Rule 3.5 of the Tennessee 
Rules of Criminal Procedure to the contrary. 

(m) No sheriff may issue a release citation as authorized in this section after 
the issuance of a mittimus. 

(n) This section is intended to be in addition and supplemental to § 40-7- 
118, and shall not be construed to supersede that section as it existed on July 
1, 1989. 

(0) This section does not apply to any county having a metropolitan form of 
government with a population of more than four hundred seventy thousand 
(470,000), according to the 1980 federal census or any subsequent federal 
census. 


History. Act of 1989. See §§ 39-11-114, 40-35-110, 40- 
Acts 1989, ch. 556, §§ 1-3. 35-111. 


For tables of U.S. decennial populations of 


Compiler’s Notes. counties, see volume 13 and its supplement. 


The misdemeanor offense in this section may 
be affected by the Criminal Sentencing Reform 


40-7-121. Body cavity searches — Warrant requirement — Waiver — 
Liability. 


(a) As used in this section, unless the context otherwise requires, “body 
cavity search” means an inspection, probing or examination of the inside of a 
person’s anus, vagina or genitals for the purpose of determining whether the 
person is concealing evidence of a criminal offense, a weapon, a controlled 
substance, a controlled substance analogue or other contraband. 

(b) No person shall be subjected to a body cavity search by a law enforce- 
ment officer or by another person acting under the direction, supervision or 
authority of a law enforcement officer unless the search is conducted pursuant 
to a search warrant issued in accordance with Rule 41 of the Tennessee Rules 
of Criminal Procedure. 
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(c) The issue of whether a person subjected to a body cavity search 
consented to the search is irrelevant and shall not be considered in determin- 
ing whether the search was a valid one under this section, unless the consent 
is in writing on a preprinted form and contains the following language: 


Waiver of Warrant Requirement and Consent to Search Body Cavities 


I knowingly and voluntarily consent to have my body cavities searched 
immediately by law enforcement personnel in the manner provided by the 
laws of Tennessee. By signing this consent form, I knowingly and volun- 
tarily waive my right to require that a warrant be obtained from an 
appropriate judge or magistrate before my body cavities are searched. 

I understand that a body cavity search may involve both visual and 
physical probing into my genitals and anus. 

I understand that I would not be prejudiced or penalized by declining to 
give my consent to be searched in this manner. 

(d) Nothing in this section shall be construed as amending or altering the 
relevant statutory and common law with regard to strip searches that do not 
meet the definition of a “body cavity search.” 

(e) This section shall not apply to a body cavity search conducted pursuant 
to a written jail or prison security procedures policy if the policy requires such 
a search at the time it was conducted. 

(f) Alaw enforcement officer who conducts or causes to be conducted a body 
cavity search in violation of this section, and the governmental entity employ- 
ing that officer, shall be subject to a civil cause of action as now provided by law. 

(g) Body cavity searches conducted pursuant to this section must be 
performed by a licensed physician or a licensed nurse. 

(h) No physician, registered nurse, or licensed practical nurse, acting at the 
written request of a law enforcement officer with a search warrant, written 
waiver or consent to perform a body cavity search, shall incur any civil or 
criminal liability as a result of the search or examination, except for any 
damages or criminal liability that may result from the negligence, gross 
negligence, willful misconduct or unlawful conduct of the person conducting 
the examination or search. Neither the hospital nor other employer of health 
care professionals, acting at the written request of a law enforcement officer 
with a search warrant, written waiver or consent to perform a body cavity 
search, shall incur any civil or criminal liability, except for negligence, gross 
negligence, willful misconduct or unlawful conduct, as a result of the act of 
examination or search. 


History. 
Acts 1993, ch. 490, § 1; 2002, ch. 569, § 1; 
2012, ch. 848, § 29. 


40-7-122. Fee for booking and processing of persons subject to arrest 
or summons. 


In addition to any other fees the sheriff is entitled to demand and receive in 
accordance with § 8-21-901, a county legislative body may vote to impose an 
additional fee of not more than ten dollars ($10.00) for the booking and 
processing of each person subject to arrest or summons. The fee shall be 
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collected at the same time and in the same manner as other fees are collected 
by a sheriff in accordance with title 8, chapter 21, part 9. The fee shall not be 
charged to any person determined by the court to be indigent. 


History. 
Acts 2007, ch. 586, § 2. 


40-7-123. Development of standardized written procedure of verifying 
citizenship status. 


(a) The Tennessee peace officer standards and training commission shall 
develop a standardized written procedure for verifying the citizenship status of 
individuals who are arrested, booked, or confined for any period in a county or 
municipal jail or detention facility and reporting to the appropriate immigra- 
tion and customs enforcement detention and removal operations field office 
those individuals who may be in violation of the Immigration and Naturaliza- 
tion Act (8 U.S.C § 1101 et seq.). 

(b) When a person is arrested, booked or confined for any period in the jail 
of the county or any municipality, the keeper of the jail shall utilize the 
above-referenced procedure to verify the citizenship status of each arrested, 
booked, or otherwise confined individual and report those individuals to the 
appropriate immigration and customs enforcement detention and removal 
operations field office if the keeper of the jail determines that the individual is 
in violation of the Immigration and Naturalization Act, or if such status cannot 
be determined. 

(c) This section shall not apply to any county or municipality that has 
entered into and is operating under a memorandum of understanding with the 
United States department of homeland security concerning enforcement of 
federal immigration laws. 

(d) This section shall not apply to any county or municipality while it 
participates in the United States immigration and customs enforcement 
criminal alien program (CAP). 


History. 
Acts 2010, ch. 1112, § 1. 


40-7-124. Immunity from prosecution for possession of drug parapher- 
nalia when officers alerted of presence of hypodermic 
needle or other sharp objects prior to search. 


(a) Before searching a person, a person’s premises, or a person’s vehicle, a 
law enforcement officer may ask the person whether the person is in possession 
of a hypodermic needle or other sharp object that may cut or puncture the 
officer, or whether a hypodermic needle or other sharp object is on the premises 
or in the vehicle to be searched. If there is a hypodermic needle or other sharp 
object on the person, on the person’s premises, or in the person’s vehicle, and 
the person alerts the law enforcement officer of such before the search, the 
person shall not be charged with or prosecuted for possession of drug 
paraphernalia for the hypodermic needle or other sharp object. 

(b) Subsection (a) does not apply to any other drug paraphernalia that may 
be present and found during the search. 
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History. 
Acts 2015, ch. 77, § 1. 


PART 2 
UNIFORM LAW ON FRESH PURSUIT 


40-7-201. Short title. 


This part shall be known and may be cited as the “Uniform Law on Fresh 
Pursuit.” 


History. Law Reviews. 

Acts 1939, ch. 146, § 8; C. Supp. 1950, The Rights of the Criminal Defendant: Arrest 
§ 11546.1 (Williams, § 11546.8); T.C.A. (orig. to Preliminary Hearing (Edward M. Ellis), 34 
ed.), § 40-809. Tenn. L. Rev. 482. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 18.164. 


NOTES TO DECISIONS 


1. Arrest Found Valid. the arrest was legal under the reciprocal fresh 

Evidence established that officer had reason- pursuit laws enacted by the state of Tennessee 
able cause to believe defendants were engaged and the state of North Carolina. State v. 
in the felony of stealing livestock at the time Foulks, 653 S.W.2d 430, 1983 Tenn. Crim. App. 


they were initially stopped, that there was [LEXIS 387 (Tenn. Crim. App. 1983). 
probable cause to effect their arrest, and that 


40-7-202. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Fresh pursuit” includes fresh pursuit as defined by the common law, 
and also the pursuit of a person who has committed a felony or who is 
reasonably suspected of having committed a felony; 

(A) It also includes the pursuit of a person suspected of having commit- 
ted a supposed felony, though no felony has actually been committed, if 
there is reasonable ground for believing that a felony has been committed; 

(B) “Fresh pursuit” does not necessarily imply instant pursuit, but 
pursuit without unreasonable delay; and 
(2) “State” includes the District of Columbia. 


History. §§ 11546.5, 11546.6 (Williams, §§ 11546.4, 
Acts 1939, ch. 146, §§ 4, 5; C. Supp. 1950, 11546.5); T.C.A. (orig. ed.), §§ 40-810, 40-811. 


40-7-203. Power of officers from other states to arrest. 


(a) Any member of a duly organized state, county or municipal peace unit of 
another state, who enters this state in fresh pursuit, and continues within this 
state in that fresh pursuit, of a person in order to arrest the person on grounds 
that the person is believed to have committed a felony in that other state, shall 
have the same authority to arrest and hold the person in custody as has any 
member of any duly organized state, county or municipal peace unit of this 
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state to arrest and hold in custody a person on the ground that the person is 
believed to have committed a felony in this state. 

(b) This section shall not be construed so as to make unlawful any arrest in 
this state which would otherwise be lawful. 


History. Law Reviews. 
Acts 1939, ch. 146, §§ 1, 3; C. Supp. 1950, The Tennessee Law of Arrest (Rollin M. Per- 


§§ 11546.2, 11546.4 (Williams, §§ 11546.1, kins and Frank C. Rand), 2 Vand. L. Rev. 509. 
11546.3); T.C.A. (orig. ed.), §§ 40-812, 40-813. 


40-7-204. Examination by magistrate. 


(a) If an arrest is made in this state by an officer of another state in 
accordance with § 40-7-203, the officer shall, without unnecessary delay, take 
the person arrested before a magistrate who shall conduct a hearing for the 
purpose of determining the lawfulness of the arrest. 

(b) If the magistrate determines that the arrest was lawful, the magistrate 
shall commit the person arrested to await for a reasonable time the issuance 
of an extradition warrant by the governor of this state, or admit the person to 
bail for that purpose. 

(c) If the magistrate determines that the arrest was unlawful, the magis- 
trate shall discharge the person arrested. 


History. Secretary of state, § 4-3-2101 et seq. 
Acts 1939, ch. 146, § 2; C. Supp. 1950, : 
§ 11546.3 (Williams, § 11546.2); T.C.A. (orig, Law Reviews. 


ed.), § 40-814. The Right to a Preliminary Hearing and 

Effective Assistance of Counsel at a Prelimi- 

Cross-References. : nary Hearing in Tennessee, 43 Tenn. L. Rev. 
Admission to bail, title 40, ch. 11, part 1. 635 (1976). 


Extradition, title 40, ch. 9. 
Officials designated as magistrates, § 40-1- 
106. 


40-7-205. Certification of law to other states. 


It is the duty of the secretary of state to certify a copy of this part to the 
executive department of each of the states of the United States. 


History. § 11546.7 (Williams, § 11546.6); T.C.A. (orig. 
Acts 1939, ch. 146, § 6; C. Supp. 1950, ed.), § 40-815. 


CHAPTER 8 
REWARDS FOR APPREHENSION 


Section 

40-8-101. Offer of reward by governor. 

40-8-102. Reward for persons obstructing railroad tracks. 
40-8-103. Conditions for reward. 

40-8-104. Payment of reward. 

40-8-105. Reward pool fund. 

40-8-106. Reward. 
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40-8-101. Offer of reward by governor. 


(a) The governor is authorized to offer a reward for information leading to 
the apprehension, arrest and conviction of a person or persons who have 
committed, attempted to commit or conspired to commit a criminal offense in 
this state. Any reward offered shall not exceed the following amounts for the 


following classification of offenses: 


(1) Fifty thousand dollars ($50,000) for an offense that is classified as a 


Class A or B felony; and 


(2) Five thousand dollars ($5,000) for an offense that is classified as a 


Class C, D or E felony. 


(b) The fifty-thousand-dollar and five-thousand-dollar reward maximums 
imposed by subsection (a) shall apply only to state appropriated funds. The 
governor may increase the amount of any reward offered by use of funds from 
the reward pool fund created in this part. 

(c) When the governor offers a reward pursuant to this section, the governor 
may place any reasonable conditions upon collection of the reward as the 


governor deems advisable or necessary. 


History. 

Code 1858, §§ 183, 5335 (deriv. Acts 1805, ch. 
44,§ 1; 1837-1838, ch. 170, § 1); Acts 1881, ch. 
157, 8§ 1, 2; Shan., §§ 233, 7313; Code 1932, 
§§ 175, 11915; Acts 1971, ch. 40, § 1; 1971, ch. 
284, § 1; modified; 1980, ch. 636, § 8; T.C.A. 
(orig. ed.), § 40-901; Acts 1997, ch. 284, § 4. 


Cross-References. 
Penalties for Class A, B, C, D and E felonies, 
§ 40-35-111. 


NOTES TO DECISIONS 


1. Collusive Surrender. 

No reward will be paid to accessory after the 
fact who procures the surrender of the fugitive 
by collusion in agreeing to allow a portion of the 
reward to the fugitive. Kerr v. Hambright, 2 
Shan. 63 (1876). 

Where a reward has been offered for the 
apprehension of an alleged criminal, who vol- 


untarily surrenders himself to a woman for the 
purpose of enabling her to obtain the reward, 
and remained with her until an officer, sent for 
by her, under his direction, comes and receives 
him into custody, she, in no just sense, arrested 
the culprit, and is not entitled to the reward. 
Kerr v. Hambright, 2 Shan. 63 (1876). 


40-8-102. Reward for persons obstructing railroad tracks. 


The governor shall, when officially informed that an obstruction has been 
placed upon any railroad track by any person, for the purpose of derailing the 
locomotive, tender or cars, offer a reward for the offender’s apprehension and 


conviction. 


History. 

Code 1858, §§ 184, 5336 (deriv. Acts 1855- 
1856, ch. 94, § 11); Shan., §§ 234, 7314; Code 
1932, §§ 176, 11916; T.C.A. (orig. ed.), § 40- 
902. 


40-8-103. Conditions for reward. 


Cross-References. 
Obstructing highway or other passageway, 
§ 39-17-307. 
Railroads, title 65, ch. 6. 


(a) No person is entitled to the reward offered under §§ 40-8-101 and 
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40-8-102 until the offender is delivered to the civil authority, and confined in 
jail or admitted to bail. 

(b) No person is entitled to the reward unless the offender is apprehended 
within five (5) years from the date of the governor’s proclamation, and before 
the prosecution of the offense is barred by lapse of time. 


History. 7316; Code 1932, § 11918; T.C.A. (orig. ed.), 
Code 1858, §§ 5337, 5338; Shan., §§ 7315,  §§ 40-903, 40-904. 


40-8-104. Payment of reward. 


The reward will be paid by the state treasurer, upon the warrant of the 
commissioner of finance and administration, by order of the governor, drawn in 
favor of the person who may, in the opinion of the governor, be entitled to the 
reward. 


History. modified; impl. am. Acts 1959, ch. 9, § 3; impl. 
Code 1858, § 5339 (deriv. Acts 1805, ch. 44, am. Acts 1961, ch. 97, § 3; T.C.A. (orig. ed.), 

§ 2; 1837-1838, ch. 170, § 1); Acts 1881, ch. § 40-905. 

157, § 2; Shan., § 7317; Code 1932, § 11919; 


40-8-105. Reward pool fund. 


The governor is authorized to establish and administer a “reward pool fund” 
which shall be a special account in the state general fund. All monetary 
donations or gifts made by private citizens and corporations for the purpose of 
offering a reward or enhancing a state-funded reward offered pursuant 
§ 40-8-101, for information leading to the apprehension, arrest and conviction 
of a person or persons who have committed, attempted to commit or conspired 
to commit a criminal offense in this state shall be deposited in the reward pool 
fund and invested for the benefit of the fund by the state treasurer pursuant to 
§ 9-4-603. Amounts in the fund shall not revert to the general fund of the state 
but shall, together with interest income credited to the fund, remain available 
for expenditure in subsequent fiscal years. Except as provided in § 40-8-106, 
the governor shall have the sole discretion to determine if and how much of the 
fund shall be offered in a particular criminal case. However, if the donor places 
any lawful restrictions or instructions on use of the donation at the time it is 
given, those restrictions or instructions shall be honored. 


History. vided in § 40-8-106,” at the beginning of the 
Acts 1997, ch. 284, § 5; 2017, ch. 246, § 3. next to last sentence. 
Amendments. Effective Dates. 


The 2017 amendment added “Except as pro- Acts 2017, ch. 246, § 4. July 1, 2017. 


40-8-106. Reward. 


(a) A reward of one thousand dollars ($1,000) shall be awarded to any 
person whose report of voter fraud through the state election coordinator’s 
voter fraud hotline leads to a conviction. If more than one (1) person reports the 
same incident of voter fraud, the reward shall be divided and equally 
distributed to each person. 
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(b) The reward awarded pursuant to subsection (a) shall be paid from the 
reward pool fund, created by § 40-8-105. 


History. 
Acts 2017, ch. 246, § 2. 


Effective Dates. 
Acts 2017, ch. 246, § 4. July 1, 2017. 


Section 


40-9-101. 
40-9-102. 
40-9-103. 
40-9-104. 
40-9-105. 
40-9-106. 
40-9-107. 
40-9-108. 


40-9-109. 
40-9-110. 
40-9-111. 
40-9-112. 
40-9-113. 
40-9-114. 
40-9-115. 
40-9-116. 
40-9-117. 
40-9-118. 
40-9-119. 
40-9-120. 
40-9-121. 
40-9-122. 
40-9-123. 
40-9-124. 


40-9-125. 
40-9-126. 
40-9-127. 
40-9-128. 
40-9-129. 
40-9-130. 


CHAPTER 9 
UNIFORM CRIMINAL EXTRADITION ACT 


Short title. 

Chapter definitions. 

Warrant of arrest for crime in another state. 

Arrest without warrant for felony in another state. 

Commitment awaiting extradition. 

Admission to bail. 

Forfeiture of bail. 

Disposition of prisoner on expiration of time specified in warrant of commitment — No 
discharge pending proceedings before governor. 

Governor’s duty to cause arrest and extradition of fugitives. 

Contents of demands from other states. 

Investigation by prosecuting officer. 

Allegations required in demand for extradition. 

Acts resulting in crime in state in which accused is not present. 

Guilt or innocence not inquired into. 

Demand for person held on charge of crime in Tennessee. 

Issuance of warrant of arrest. 

Recall or reissuance of warrant. 

Authority given by governor’s warrant. 

Information to person arrested — Habeas corpus. 

Confinement of prisoner en route. 

Demand for fugitive from Tennessee. 

Warrant to agent to return prisoner. 

Application for requisition of person charged with crime. 

Application for requisition of escapee, bail jumper, parole violator, probationer, or 
community corrections violator. 

Form and contents of application. 

Expenses paid by state. 

Expenses paid by county. 

Trial for crimes not specified in requisition. 

Construction of chapter. 

Waiver. 


40-9-101. Short title. 


This chapter shall be known and may be cited as the “Uniform Criminal 


Extradition Act.” 
History. Textbooks. 
Acts 1951, ch. 240, § 28 (Williams, Tennessee Criminal Practice and Procedure 


§ 11935.26); T.C.A. (orig. ed.), § 40-1001. 


Cross-References. 

Appeal as of right by state in criminal ac- 
tions, T.R.A.P. 3. 

Extradition of persons taken in fresh pursuit 
by officers from other states, § 40-7-204. 


(Raybin), § 2.2. 


Law Reviews. 
International Extradition 
Bassiouni), 36 Tenn. L. Rev. 1. 


(M. Cherif 


40-9-102 
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NOTES TO DECISIONS 


Analysis 


. Validity. 

. Judicial Review. 

Time Limit. 

. Construction With Other Acts. 

. Validity. 

Extradition does not rest on state statutes 
but originates in the United States Constitu- 
tion as implemented by congressional enact- 
ment, and state legislation on the subject is 
valid only insofar as it is ancillary to and in aid 
of federal requirements. State ex rel. Wiley v. 
Waggoner, 508 S.W.2d 535, 1973 Tenn. LEXIS 
407 (Tenn. 1973). 


pe PONE 


2. Judicial Review. 

Judicial review in the asylum state of a 
governor’s extradition action is limited to the 
following issues: (1) Whether the extradition 
documents are in order on their face; (2) 
Whether the petitioner has been charged with a 


40-9-102. Chapter definitions. 


crime in the demanding state; (3) Whether the 
petitioner is the person named in the request 
for extradition; and (4) Whether the petitioner 
is a fugitive. Yates v. Gilless, 841 S.W.2d 332, 
1992 Tenn. Crim. App. LEXIS 446 (Tenn. Crim. 
App. 1992). 


3. Time Limit. 

Tennessee extradition laws contain no time 
limit relating to when a governor’s warrant 
may be executed. Yates v. Gilless, 841 S.W.2d 
332, 1992 Tenn. Crim. App. LEXIS 446 (Tenn. 
Crim. App. 1992). 


4. Construction With Other Acts. 

The chief difference between the Extradition 
Act and the Compact on Detainers is that the 
Compact procedures result in only a temporary 
transfer to the receiving state. State ex rel. 
Young v. Rose, 670 S.W.2d 238, 1984 Tenn. 
Crim. App. LEXIS 3001 (Tenn. Crim. App. 
1984). 


As used in this chapter, unless the context otherwise requires: 

(1) “Executive authority” includes the governor, and any person perform- 
ing the functions of governor in a state other than this state; 

(2) “Governor” includes any person performing the functions of governor 
by authority of the law of this state; and 

(3) “State,” referring to a state other than this state, refers to any other 
state or territory organized or unorganized of the United States. 


History. 
Acts 1951, ch. 240, § 1 (Williams, § 11935.1); 
T.C.A. (orig. ed.), § 40-1002. 


Law Reviews. 
The Tennessee Court System — Criminal 


Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 319. 


40-9-103. Warrant of arrest for crime in another state. 


Whenever any person within this state is charged on the oath of any credible 
person before any judge or other magistrate of this state with the commission 
of a crime in any other state, and, except in cases arising under § 40-9-113, 
with having fled from justice; or whenever a complaint has been made before 
any judge or other magistrate in this state setting forth on the affidavit of any 
credible person in another state that a crime has been committed in that other 
state and that the accused has been charged in that other state with the 
commission of the crime, and, except in cases arising under § 40-9-113, has 
fled therefrom and is believed to have been found in this state, the judge or 
magistrate shall issue a warrant directed to the sheriff of the county in which 
the oath or complaint is filed directing the sheriff to apprehend the person 
charged, wherever the person may be found in this state, and bring the person 
before the issuing judge or magistrate or any other judge, court or magistrate 
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who may be conveniently accessible to the place where the arrest may be made, 
to answer the charge or complaint and affidavit. A certified copy of the sworn 


charge or complaint and affidavit upon which the warrant is issued shall be 


attached to the warrant. 


History. 
Acts 1951, ch. 240, § 13 (Williams, 
§ 11935.13); T.C.A. (orig. ed.), § 40-1003. 


Cross-References. 
Officials designated as magistrates, § 40-1- 
106. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 2.7, 2.37, 2.38, 2.40. 


NOTES TO DECISIONS 


1. Construction. 

Once a petitioner is brought within the 
boundaries of this state, absent outrageous or 
illegal conduct by the arresting authorities so 
extreme as to shock the conscience, he may be 


placed upon trial for any charges pending. 
Elliott v. Johnson, 816 S.W.2d 332, 1991 Tenn. 
Crim. App. LEXIS 191 (Tenn. Crim. App. 1991), 
appeal denied, — S.W.2d —, 1991 Tenn. LEXIS 
285 (Tenn. July 1, 1991). 


DECISIONS UNDER PRIOR LAW 


Analysis 


Purpose. 

. Fugitive. 

. —Factual Question. 

—Pending an Appeal. 

Warrant of Magistrate. 

—Temporary Detention. 

—Sufficiency. 

. Effect of Governor’s Warrant. 

. Presence of Accused in State of Crime. 
10. Waiver. 


CO COND OVA WO 


1. Purpose. 

Former law on detaining fugitives from other 
states had no bearing on habeas corpus pro- 
ceeding of prisoner contesting extradition un- 
der governor’s warrant, since these sections 
merely contemplated holding the prisoner until 
warrant of arrest by the governor might arrive 
and on the arrival of such warrant prior pro- 
ceedings were immaterial. State ex rel. Van 
Scoyoc v. State, 171 Tenn. 357, 103 S.W.2d 26, 
1936 Tenn. LEXIS 97 (1937). 


2. Fugitive. 

One was a fugitive from justice where, after 
being charged with a crime in the demanding 
state, he fled therefrom. State ex rel. Lea v. 
Brown, 166 Tenn. 669, 64 S.W.2d 841, 1933 
Tenn. LEXIS 135, 91 A.L.R. 1246 (1933), cert. 
denied, Tennessee ex rel. Lea v. Brown, 292 
U.S. 638, 54 S. Ct. 717, 78 L. Ed. 1491, 1934 
U.S. LEXIS 881 (1934). 


3. —Factual Question. 

Whether one was a fugitive subject to rendi- 
tion was question of fact. State ex rel. Lea v. 
Brown, 166 Tenn. 669, 64 S.W.2d 841, 1933 
Tenn. LEXIS 135, 91 A.L.R. 1246 (1933), cert. 


denied, Tennessee ex rel. Lea v. Brown, 292 
U.S. 638, 54 S. Ct..717, 78 L. Ed. 1491, 1934 
U.S. LEXIS 881 (1934). 


4, —Pending an Appeal. 

Where petitioners voluntarily appeared in 
the court of the demanding state and were 
convicted and released on bond pending their 
appeal, and thereafter left that state and failed 
to appear on affirmance by court of appeals, 
they were fugitives. State ex rel. Lea v. Brown, 
166 Tenn. 669, 64 S.W.2d 841, 1933 Tenn. 
LEXIS 135, 91 A.L.R. 1246 (1933), cert. denied, 
Tennessee ex rel. Lea v. Brown, 292 U.S. 638, 
54S. Ct. 717, 78 L. Ed. 1491, 1934 U.S. LEXIS 
881 (1934). 


5. Warrant of Magistrate. 


6. —Temporary Detention. 

A magistrate of the peace had power to issue 
a warrant for the temporary detention of a 
fugitive, while the governor was absent. State 
ex rel. Redwine v. Selman, 157 Tenn. 641, 12 
S.W.2d 368, 1928 Tenn. LEXIS 232 (1928). 


7. —Sufficiency. 

A warrant for the arrest of a named person, 
charging him with the offense of fugitive from 
justice, is insufficient. Reichman vy. Harris, 252 
F. 371, 1918 U.S. App. LEXIS 2071 (6th Cir. 
Tenn. 1918). 

Notwithstanding alleged irregularities in the 
warrant and mittimus, if petitioner for habeas 
corpus was subject to extradition, the trial 
judge committed no error in disregarding the 
irregularities claimed and remanding peti- 
tioner to custody. State ex rel. Knowles v. Tay- 
lor, 160 Tenn. 44, 22 S.W.2d 222, 1929 Tenn. 
LEXIS 73 (1929). 


40-9-104 


8. Effect of Governor’s Warrant. 

Prisoner was not entitled to release on writ of 
habeas corpus on the ground that he had been 
denied a preliminary hearing and that fugitive 
from justice warrant did not charge a crime if 
warrant of arrest by governor had arrived. 
State ex rel. Zahnd v. Head, 185 Tenn. 462, 206 
S.W.2d 426, 1947 Tenn. LEXIS 352 (1947). 


9. Presence of Accused in State of Crime. 

It was not necessary that the evidence show 
absolutely that the party charged with the 
crime was present in the demanding state at 
the exact moment at which the crime was 
shown to have been committed, but it was 
sufficient that the evidence show such party 
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was in the demanding state on or about the 
time alleged. State ex rel. Brown v. Grosch, 177 
Tenn. 619, 152 S.W.2d 239, 1940 Tenn. LEXIS 
61 (1941). 


10. Waiver. 

Where a person voluntarily appeared in trial 
court, he waived question of court’s jurisdiction; 
and, after he subsequently fled the state, he 
could not resist extradition. State ex rel. Lea v. 
Brown, 166 Tenn. 669, 64 S.W.2d 841, 1933 
Tenn. LEXIS 135, 91 A.L.R. 1246 (1933), cert. 
denied, Tennessee ex rel. Lea v. Brown, 292 
U.S. 638, 54 S. Ct. 717, 78 L. Ed. 1491, 1934 
U.S. LEXIS 881 (1934). 


40-9-104. Arrest without warrant for felony in another state. 


The arrest of a person may be lawfully made by an officer or a private citizen 
without a warrant upon reasonable information that the accused stands 
charged in the courts of another state with a crime punishable by death or 
imprisonment for a term exceeding one (1) year; but when so arrested, the 
accused must be taken before a judge or magistrate with all practicable speed 
and complaint must be made against the person under oath setting forth the 
ground for the arrest asin § 40-9-103. Thereafter, the person’s answer shall be 
heard as if the person had been arrested on a warrant. 


History. Tennessee Jurisprudence, 13 Tenn. Juris., 
Acts 1951, ch. 240, § 14 (Williams, False Imprisonment, § 4. 

§ 11935.14); T.C.A. (orig. ed.), § 40-1004. 

Textbooks. 


Tennessee Criminal Practice and Procedure 
(Raybin), §§ 2.7, 2.37, 2.38. 


NOTES TO DECISIONS 
DECISIONS UNDER PRIOR LAW 


1. Arrest Without Warrant. 

A citizen of this state could not be arrested 
here by citizens of another state, without war- 
rant, for an offense committed in another state. 
Tarver v. State, 90 Tenn. 485, 16 S.W. 1041, 


1891 Tenn. LEXIS 31 (1891), superseded by 
statute as stated in, State v. Maupin, — S.W.2d 
—, 1991 Tenn. Crim. App. LEXIS 818 (Tenn. 
Crim. App. Oct. 7, 1991). 


40-9-105. Commitment awaiting extradition. 


If, from the examination before the judge or magistrate, it appears that the 
person held is the person charged with having committed the crime alleged 
and that the person probably committed the crime, and, except in cases arising 
under § 40-9-113, that the person has fled from justice, the judge or magistrate 
must commit the person to jail by a warrant reciting the accusation for a time 
specified in the warrant as will enable the arrest of the accused to be made 
under a warrant of the governor on a requisition of the executive authority of 
the state having jurisdiction of the offense, unless the accused gives bail as 
provided in § 40-9-106, or until the accused is legally discharged. 
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History. Tennessee Jurisprudence, 13 Tenn. Juris., 
Acts 1951, ch. 240, § 15 (Williams, Extradition, § 3. 

§ 11935.15); T.C.A. (orig. ed.), § 40-1005. 

Textbooks. 


Tennessee Criminal Practice and Procedure 
(Raybin), § 2.7. 


40-9-106. Admission to bail. 


Unless the offense with which the prisoner is charged is shown to be an 
offense punishable by death or life imprisonment under the laws of the state in 
which it was committed, the judge or magistrate must admit the person 
arrested to bail by bond or undertaking, with sufficient sureties, and in any 
sum that the judge or magistrate deems proper, for the person’s appearance 
before the judge or magistrate at a time specified in the bond or undertaking, 
and for the person’s surrender, to be arrested upon the warrant of the governor 


of this state. 


History. 

Acts 1951, ch. 240, § 16 (Williams, 
§ 11935.16); T.C.A. (orig. ed.), § 40-1006. 
Textbooks. 


Tennessee Criminal Practice and Procedure 
(Raybin), §§ 2.7, 2.38. 
Tennessee Jurisprudence, 4 Tenn. Juris., Bail 


and Recognizance, § 3; 13 Tenn. Juris., Extra- 
dition, § 1. 


Law Reviews. 

The Tennessee Bail System — What’s the 
Best Cure? (Michael D. Brent), 8 Mem. St. U.L. 
Rev. 121. 


NOTES TO DECISIONS 


1. In General. 

Tennessee does not authorize bail for prison- 
ers after their arrest upon the rendition war- 
rant of the governor of Tennessee: once a fugi- 
tive is served with a rendition warrant of the 
governor of the asylum state, he is not entitled 
to bail and no constitutional abridgement is 


40-9-107. Forfeiture of bail. 


involved. Tennessee statutes authorize bail in 
such extradition cases only for the prisoner’s 
surrender for arrest upon the warrant of the 
governor of this state. Mandina v. State, 749 
S.W.2d 472, 1985 Tenn. Crim. App. LEXIS 3289 
(Tenn. Crim. App. 1985). 


If the prisoner is admitted to bail, and fails to appear and surrender 
according to the condition of the person’s bond, the court, by proper order, shall 
declare the bond forfeited. Recovery may be had on the bond in the name of the 
state as in the case of other bonds or undertakings given by the accused in 
criminal proceedings within this state. 


History. Law Reviews. 

Acts 1951, ch. 240, § 18 (Williams, The Tennessee Bail System — What’s the 
§ 11935.18); T.C.A. (orig. ed.), § 40-1007. Best Cure? (Michael D. Brent), 8 Mem. St. U.L. 
7 Rey. 121. 

extbooks. 


Tennessee Criminal Practice and Procedure 
(Raybin), § 2.7. 
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40-9-108. Disposition of prisoner on expiration of time specified in 
warrant of commitment — No discharge pending proceed- 


ings before governor. 


(a) If the accused is not arrested under warrant of the governor by the 
expiration of the time specified in the warrant, bond or undertaking, the judge 
or magistrate may discharge the accused or recommit the accused to a further 
day, or may again take bail for the accused’s appearance and surrender, as 
provided in § 40-9-106; and at the expiration of the second period of commit- 
ment, or if the accused has been bailed and appeared, according to the terms 
of the bond or undertaking, the judge or magistrate may either discharge the 
accused, or require the accused to enter into a new bond or undertaking, to 
appear and surrender at another day. 

(b) Whenever any fugitive from justice awaiting extradition to another state 
files a protest or requests a hearing before the governor of this state, prior to 
the returning of the fugitive to the other state, no judge or court in this state 
shall have the authority to order the release or discharge of the fugitive, 
pending the final disposition of the extradition proceeding before the governor. 
Likewise, the surety on any bail or appearance bond shall not be released from 
hability until final disposition of the matter by the governor of this state. 


Tennessee Jurisprudence, 4 Tenn. Juris., Bail 
and Recognizance, § 3. 


History. 

Acts 1951, ch. 240, § 17 (Wilhams, 
§ 11935.17); 1965, ch. 238, § 1; T.C.A. (orig. 
ed.), § 40-1008. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 2.7, 2.18, 2.38, 2.48. 


NOTES TO DECISIONS 


Analysis 


1. Discharge by Courts. 
2. Bail. 


1. Discharge by Courts. 

When the governor has granted a hearing, no 
judge or court of Tennessee may release or 
discharge a prisoner pending final resolution of 
the extradition proceeding before the governor. 
Horne v. Wilson, 316 F. Supp. 247, 1970 U.S. 
Dist. LEXIS 10513 (E.D. Tenn. 1970). 


2. Bail. 
Tennessee does not authorize bail for prison- 


ers after their arrest upon the rendition war- 
rant of the governor of Tennessee: once a fugi- 
tive is served with a rendition warrant of the 
governor of the asylum state, he is not entitled 
to bail and no constitutional abridgement is 
involved. Tennessee statutes authorize bail in 
such extradition cases only before the prison- 
er’s surrender for arrest upon the warrant of 
the governor of this state. Mandina v. State, 
749 §$.W.2d 472, 1985 Tenn. Crim. App. LEXIS 
3289 (Tenn. Crim. App. 1985). 


40-9-109. Governor’s duty to cause arrest and extradition of fugitives. 


Subject to the qualifications of this chapter and the provisions of the 
Constitution of the United States controlling, and acts of congress in pursu- 
ance of the United States Constitution, it is the duty of the governor of this 
state to have arrested and delivered up to the executive authority of any other 
state any person charged in that state with treason, a felony or another crime, 
who has fled from justice and is found in this state. 
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History. 
Acts 1951, ch. 240, § 2 (Williams, § 11935.2); 
T.C.A. (orig. ed.), § 40-1009. 
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-40-9-110 


Textbooks. 
Tennessee Jurisprudence, 13 Tenn. Juris., 
Extradition, §§ 1, 3. 


40-9-110. Contents of demands from other states. 


No demand for the extradition of a person charged with a crime in another 
state shall be recognized by the governor unless in writing and accompanied by 
a copy of an indictment found or by information supported by affidavit in the 
state having jurisdiction of the crime, or by a copy of an affidavit made before 
a magistrate there, together with a copy of any warrant which was issued 
thereon. The indictment, information or affidavit made before the magistrate 
must substantially charge the person demanded with having committed a 
crime under the law of that state; and the copy must be authenticated by the 
executive authority making the demand, which shall be prima facie evidence of 


its truth. 


History. 
Acts 1951, ch. 240, § 3 (Williams, § 11935.3); 
T.C.A. (orig. ed.), § 40-1010. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 2.50. 


Tennessee Jurisprudence, 13 Tenn. Juris., 
Extradition, § 3. 


NOTES TO DECISIONS 


Analysis 


. Indictment. 

. Copy of Warrant. 

. Copy of Foreign Indictment. 

. Rendition Warrant. 

—Effect. 

—Sufficiency. 

. Proceedings in Asylum State. 
. —Appeal and Review. 


. Indictment. 

Allegation of three indictments with only one 
indictment documented in the supporting pa- 
pers does not amount to a “defect on the face” of 
the extradition request. State ex rel. Jones v. 
Gann, 584 S.W.2d 235, 1979 Tenn. Crim. App. 
LEXIS 260 (Tenn. Crim. App. 1979). 


2. Copy of Warrant. 

Acapias of the demanding state which autho- 
rized any peace officer of the demanding state 
to arrest relator upon the affidavit of the crime 
duly filed against him satisfies the requirement 
that a copy of the warrant accompany the 
application, which is to show governor of asy- 
lum state that there is a valid charge against 
relator in demanding state. State ex rel. Trigg v. 
Thompson, 196 Tenn. 147, 270 S.W.2d 332, 
1954 Tenn. LEXIS 442 (1954). 


3. Copy of Foreign Indictment. 
In the absence of evidence in the record, the 
supreme court would presume that certified 


copies of indictment in foreign state were before 
the governor. State ex rel. Hourigan v. Robin- 
son, 195 Tenn. 101, 257 S.W.2d 9, 1953 Tenn. 
LEXIS 306 (1958). 


4. Rendition Warrant. 


5. —Effect. 

The issuance of a rendition warrant by the 
executive of the asylum state creates a prima 
facie case that the person sought to be extra- 
dited was lawfully charged with crime in the 
demanding state and has fled therefrom. State 
ex rel. Sandford v. Cate, 199 Tenn. 195, 285 
S.W.2d 3438, 1955 Tenn. LEXIS 445 (1955); 
Reeves v. State, 199 Tenn. 598, 288 S.W.2d 451, 
1955 Tenn. LEXIS 310 (1956). 


6. —Sufficiency. 

Rendition warrant based on indictment 
which merely averred that offense upon which 
extradition was based was committed “in the 
fall of 1949” was adequate. Reeves v. State, 199 
Tenn. 598, 288 S.W.2d 451, 1955 Tenn. LEXIS 
310 (1956). 


7. Proceedings in Asylum State. 

The courts of the asylum state will not enter- 
tain technical objections in the demanding 
state but to the contrary will leave the peti- 
tioner to his rights in the courts of such de- 
manding state to test the validity of the accu- 
sation there against him. State ex rel. Sandford 
v. Cate, 199 Tenn. 195, 285 S.W.2d 3438, 1955 
Tenn. LEXIS 445 (1955). 


40-9-111 


Contention that indictment was prematurely 
brought in demanding state could not be raised 
in habeas corpus proceeding to secure dis- 
charge from arrest under governor’s executive 
warrant. State ex rel. Sandford v. Cate, 199 
Tenn. 195, 285 S.W.2d 343, 1955 Tenn. LEXIS 
445 (1955). 

The court cannot consider alleged defects in 
the indictment upon habeas corpus to avoid 
extradition. State ex rel. Sandford v. Cate, 199 
Tenn. 195, 285 S.W.2d 343, 1955 Tenn. LEXIS 
445 (1955); Reeves v. State, 199 Tenn. 598, 288 
S.W.2d 451, 1955 Tenn. LEXIS 310 (1956). 

Person sought to be extradited may show 
that he was not in the demanding state at the 
time of the commission of the crime and procure 
his release by habeas corpus, but such absence 
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must be shown beyond a reasonable doubt and 
the court will not discharge such person on 
habeas corpus where there is merely contradic- 
tory evidence as to his presence in the other 
state. Reeves v. State, 199 Tenn. 598, 288 
S.W.2d 451, 1955 Tenn. LEXIS 310 (1956); 
State ex rel. Johnson v. Turner, 207 Tenn. 93, 
338 S.W.2d 558, 1960 Tenn. LEXIS 430 (1960). 


8. —Appeal and Review. 

On appeal, the supreme court, in absence of 
evidence to the contrary, must presume that 
proper extradition requests were made and the 
requirements of the statute were complied 
with. State ex rel. Johnson v. Turner, 207 Tenn. 
93, 338 S.W.2d 558, 1960 Tenn. LEXIS 430 
(1960). 


40-9-111. Investigation by prosecuting officer. 


When a demand is made upon the governor of this state by the executive 
authority of another state for the surrender of a person so charged with a 
crime, the governor may call upon the attorney general and reporter or any 
prosecuting officer in this state to investigate or assist in investigating the 
demand, and to report to the governor the situation and circumstances of the 


person so demanded, and whether the person ought to be surrendered. 


History. 
Acts 1951, ch. 240, § 4 (Williams, § 11935.4); 
T.C.A. (orig. ed.), § 40-1011. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 2.43. 


NOTES TO DECISIONS 


Analysis 


1. Provision Discretionary. 
2. Foreign Law Status. 


1. Provision Discretionary. 

The key word in the statute, “may,” means 
that the code provision is discretionary and not 
mandatory. State ex rel. Lingerfelt v. Gardner, 
591 S.W.2d 777, 1979 Tenn. Crim. App. LEXIS 
294 (Tenn. Crim. App. 1979). 


2. Foreign Law Status. 

The right of the governor of Tennessee to 
surrender one to the authorities of a sister state 
depends upon the status of the law on the date 
of demand by such sister state rather than at 
the date alleged as that of the commission of 
the crime. State ex rel. Bryant v. Fleming, 195 
Tenn. 419, 260 S.W.2d 161, 1953 Tenn. LEXIS 
358 (1953). 


40-9-112. Allegations required in demand for extradition. 


A warrant of extradition must not be issued unless the documents presented 
by the executive authority making the demand show that: 

(1) Except in cases arising under § 40-9-113, the accused was present in 

the demanding state at the time of the commission of the alleged crime, and 


thereafter fled from the state; 


(2) The accused is now in this state; and 

(3) The accused is lawfully charged by indictment found or by information 
filed by a prosecuting officer and supported by affidavit to the facts, or by 
affidavit made before a magistrate in that state, with having committed a 
crime under the laws of that state, or that the accused has been convicted of 
a crime in that state and has escaped from confinement or broken parole. 
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History. 
Acts 1951, ch. 240, § 5 (Williams, § 11935.5); 
T.C.A. (orig. ed.), § 40-1012. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 2.3, 2.43, 2.54. 
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40-9-113 


Tennessee Jurisprudence, 13 Tenn. Juris., 
Extradition, § 3. 


NOTES TO DECISIONS 


Analysis 


. Habeas Corpus Attack of Indictment. 
. Presence in Demanding State. 

. Effect of Rendition Warrant. 

. Sufficiency of Warrant. 


= POD 


. Habeas Corpus Attack of Indictment. 
Contention that indictment was prematurely 
brought in demanding state could not be raised 
in habeas corpus proceeding to secure dis- 
charge from arrest under governor’s warrant. 
State ex rel. Sandford v. Cate, 199 Tenn. 195, 
285 S.W.2d 348, 1955 Tenn. LEXIS 445 (1955). 
The court cannot consider alleged defects in 
the indictment upon habeas corpus to avoid 
extradition. State ex rel. Sandford v. Cate, 199 
Tenn. 195, 285 S.W.2d 343, 1955 Tenn. LEXIS 
445 (1955); Reeves v. State, 199 Tenn. 598, 288 
S.W.2d 451, 1955 Tenn. LEXIS 310 (1956). 


2. Presence in Demanding State. 

Person sought to be extradited may show 
that he was not in demanding state at the time 
of the commission of the crime and procure his 
release by habeas corpus, but such absence 
must be shown beyond a reasonable doubt and 
court will not discharge such person where 


evidence is merely contradictory as to his pres- 
ence in other state. Reeves v. State, 199 Tenn. 
598, 288 S.W.2d 451, 1955 Tenn. LEXIS 310 
(1956); State ex rel. Johnson v. Turner, 207 
Tenn. 93, 338 S.W.2d 558, 1960 Tenn. LEXIS 
430 (1960). 


3. Effect of Rendition Warrant. 

The issuance of a rendition warrant by the 
executive of the asylum state creates a prima 
facie case that the person sought to be extra- 
dited was lawfully charged with crime in de- 
manding state and had fled therefrom. State ex 
rel. Sandford v. Cate, 199 Tenn. 195, 285 S.W.2d 
343, 1955 Tenn. LEXIS 445 (1955); Reeves v. 
State, 199 Tenn. 598, 288 S.W.2d 451, 1955 
Tenn. LEXIS 310 (1956). 


4. Sufficiency of Warrant. 

Requisition warrant specifically stating that 
appellants committed acts in Tennessee which 
resulted in the showing of obscene films in 
Georgia was sufficient to bring the warrant 
within the bounds of T.C.A. § 40-9-113. State 
ex rel. Bradford v. Thomas, 653 S.W.2d 755, 
1983 Tenn. Crim. App. LEXIS 389 (Tenn. Crim. 
App. 1983). 


40-9-113. Acts resulting in crime in state in which accused is not 


present. 


The governor of this state may surrender, on demand of the executive 
authority of any other state, any person in this state charged in that other 
state in the manner provided in § 40-9-112 with committing an act in this 
state, or in a third state, intentionally resulting in crime in the state whose 
executive authority is making the demand. The provisions of this chapter not 
otherwise inconsistent shall apply to such cases, notwithstanding that the 
accused was not in that state at the time of the commission of the crime, and 
has not fled therefrom. 


Textbooks. 
Tennessee Criminal Practice and Procedure 


History. 
Acts 1951, ch. 240, § 6 (Williams, § 11935.6); 


T.C.A. (orig. ed.), § 40-1013. 


(Raybin), §§ 2.3, 2.9, 2.54. 


NOTES TO DECISIONS 


Analysis 


1. Act Committed in Tennessee. 
2. Sufficiency of Warrant. 


3. Defendant Not Present in Foreign State. 


1. Act Committed in Tennessee. 
In habeas corpus proceeding for discharge 


40-9-114 


from arrest under executive warrant of gover- 
nor, contention of executor, who qualified in 
North Carolina and who was indicted in that 
state for embezzlement of funds, that after 
qualifying he returned to his home in Tennes- 
see and that any conversion must have neces- 
sarily occurred in Tennessee was without merit 
as he was under duty to account to the North 
Carolina court and he could be extradited for an 
act committed in Tennessee resulting in a crime 
in North Carolina. State ex rel. Sandford v. 
Cate, 199 Tenn. 195, 285 S.W.2d 348, 1955 
Tenn. LEXIS 445 (1955). 


2. Sufficiency of Warrant. 

Requisition warrant specifically stating that 
appellants committed acts in Tennessee which 
resulted in the showing of obscene films in 
Georgia was sufficient to bring the warrant 
within the bounds of T.C.A. § 40-9-113. State 
ex rel. Bradford v. Thomas, 653 S.W.2d 755, 
1983 Tenn. Crim. App. LEXIS 389 (Tenn. Crim. 
App. 1983). 

Mere fact criminal charge involved con- 
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spiracy was insufficient to relieve demanding 
state of duty of complying with T.C.A. § 40-9- 
113. Earhart v. Hicks, 656 S.W.2d 873, 1983 
Tenn. Crim. App. LEXIS 404 (Tenn. Crim. App. 
1983). 

Extradition documents, as well as the proof, 
must show that the accused committed acts in 
the asylum state or a third state that resulted 
in a crime in the demanding state. Earhart v. 
Hicks, 656 S.W.2d 873, 1983 Tenn. Crim. App. 
LEXIS 404 (Tenn. Crim. App. 1983). 


3. Defendant Not Present in Foreign 
State. 

Where Alabama governor’s request for extra- 
dition specified that defendant was not physi- 
cally present in the state of Alabama when the 
crime was committed, T.C.A. § 40-9-113 was 
applicable, and the fact that defendant was not 
in Alabama when he allegedly violated the 
Alabama Securities Act would afford him no 
defense in an extradition proceeding. Ratliff v. 
Thomas, 652 S.W.2d 919, 1983 Tenn. Crim. 
App. LEXIS 342 (Tenn. Crim. App. 1983). 


40-9-114. Guilt or innocence not inquired into. 


The guilt or innocence of the accused as to the crime of which the accused is 
charged may not be inquired into by the governor or in any proceeding after the 
demand for extradition accompanied by a charge of crime in legal form as 
provided in this chapter shall have been presented to the governor, except as 
it may be involved in identifying the person held as the person charged with 


the crime. 


History. 
Acts 1951, ch. 240, § 20 (Williams, 
§ 11935.20); T.C.A. (orig. ed.), § 40-1014. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 2.43. 


NOTES TO DECISIONS 


1. Habeas Corpus Relief. 

Statements by petitioner seeking habeas cor- 
pus writ that he had been kidnapped and that 
his extradition was merely for collection of 
private debts did not warrant conclusion that 
extradition act had not been complied with. 
State ex rel. Hourigan v. Robinson, 195 Tenn. 
101, 257 S.W.2d 9, 1953 Tenn. LEXIS 306 
(1953). 


Under this section which implements U.S. — 


Const., art. 4, § 2, where a defendant filed a 
habeas corpus petition contesting extradition to 
another state, the issuance of this rendition 
warrant created a prima facie case that the 
petitioner was lawfully charged with crime in 
the demanding state and fled therefrom, and, 
although he may show that he was not in the 
demanding state at the time of the alleged 
crime, to procure his release under habeas 
corpus he must show such absence beyond a 
reasonable doubt; and the court of the asylum 
state cannot consider technical objections to the 


charge in the demanding state, but must leave 
the petitioner to his rights to raise such objec- 
tions in the proceedings in the demanding 
state. McLaughlin v. State, 512 S.W.2d 657, 
1974 Tenn. Crim. App. LEXIS 291 (Tenn. Crim. 
App. 1974); State ex rel. Ezell v. Evatt, 512 
S.W.2d 673, 1974 Tenn. Crim. App. LEXIS 294 
(Tenn. Crim. App. 1974). 

Trial court’s finding that petitioners should 
be discharged and not extradited because the 
proof showed they did not commit acts inten- 
tionally resulting in crime in the demanding 
state converted the habeas corpus proceedings 
into a mini-trial on the substantive issues and 
is in conflict with the statutory proscription in 
T.C.A. § 40-9-114. Earhart v. Hicks, 656 S.W.2d 
873, 1983 Tenn. Crim. App. LEXIS 404 (Tenn. 
Crim. App. 1983). 

In habeas corpus proceedings instituted to 
determine the validity of the petitioner’s cus- 
tody where petitioner is held in connection with 
an extradition proceeding, the asylum state is 
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limited to consideration of: (1) Whether the 
extradition documents are in order on their 
face; (2) Whether the demanding state has 
charged the petitioner with a crime; (3) 
Whether the person named in the request for 
extradition is the petitioner before the court; 
and (4) Whether the petitioner was in the 
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demanding state at the time the criminal of- 
fense was committed. Guilt or innocence of the 
fugitive is not an issue in these proceedings. 
Elliott v. Johnson, 816 S.W.2d 332, 1991 Tenn. 
Crim. App. LEXIS 191 (Tenn. Crim. App. 1991), 
appeal denied, — S.W.2d —, 1991 Tenn. LEXIS 
285 (Tenn. July 1, 1991). 


DECISIONS UNDER PRIOR LAW 


Analysis 


1. In General. 
2. Habeas Corpus. 
3. New Charges After Warrant Issued. 


1. In General. 

In order to defeat extradition proceedings 
upon the ground that the party charged was not 
a fugitive from justice, his absence at or about 
the time of the crime must be shown beyond a 
reasonable doubt. State ex rel. Brown v. Gro- 
sch, 177 Tenn. 619, 152 S.W.2d 239, 1940 Tenn. 
LEXIS 61 (1941). 


2. Habeas Corpus. 

In habeas corpus proceeding to test validity 
of an extradition warrant, the only questions 
open to consideration are whether petitioners 
are fugitives and whether they are charged 
with crime in demanding state, but the suffi- 
ciency of the indictment, as technical pleading, 


in demanding state will not be inquired into, 
nor validity of the foreign judgment. State ex 
rel. Lea v. Brown, 166 Tenn. 669, 64 S.W.2d 841, 
1933 Tenn. LEXIS 135, 91 A.L.R. 1246 (1933), 
cert. denied, Tennessee ex rel. Lea v. Brown, 
292 U.S. 638, 54S. Ct. 717, 78 L. Ed. 1491, 1934 
U.S. LEXIS 881 (1934). 


3. New Charges After Warrant Issued. 

The filing of new and additional charges and 
the substitution of new indictments for those to 
which nonresident defendants had entered 
their voluntary appearances violated no consti- 
tutional right of relators testing validity of 
warrant issued by the governor of this state. 
State ex rel. Lea v. Brown, 166 Tenn. 669, 64 
S.W.2d 841, 1933 Tenn. LEXIS 135, 91 A.L.R. 
1246 (1933), cert. denied, Tennessee ex rel. Lea 
v. Brown, 292 U.S. 638, 54S. Ct. 717, 78 L. Ed. 
1491, 1934 U.S. LEXIS 881 (1934). 


40-9-115. Demand for person held on charge of crime in Tennessee. 


If a criminal prosecution has been instituted against the person under the 
laws of this state and is still pending, the governor, at the governor’s discretion, 
either may surrender the person on the demand of the executive authority of 
another state, or may hold the person until the person has been tried and 


discharged, or convicted and punished in this state. 


History. 
Acts 1951, ch. 240, § 19 (Williams, 
§ 11935.19); T.C.A. (orig. ed.), § 40-1015. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 2.18. 


NOTES TO DECISIONS 


1. Failure to Comply. 

County sheriffs deputy’s failure to comply 
with Tennessee governor’s warrant require- 
ments by not serving upon defendant until 
after defendant was paroled from a Tennessee 


sentence, did not justify dismissal of governor’s 
warrant and defendant’s release from custody 
without extradition to the other state. Yates v. 
Gilless, 841 S.W.2d 332, 1992 Tenn. Crim. App. 
LEXIS 446 (Tenn. Crim. App. 1992). 


DECISIONS UNDER PRIOR LAW 


1. Review of Governor’s Action. 
The determination of whether a person 


charged with a crime in this state as well as in 
demanding state shall be tried here or sent to 


40-9-116 


the sister state for trial rests with the executive 
branch of the government and not with the 
judicial branch, and the action of the governor 
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ing upon the courts and may not be reviewed. 
State ex rel. Brown v. Grosch, 177 Tenn. 619, 
152 S.W.2d 239, 1940 Tenn. LEXIS 61 (1941). 


in waiving the jurisdiction of this state is bind- 


Collateral References. 
Extradition of fugitive in custody under 
charge in asylum state. 42 A.L.R. 585. 


40-9-116. Issuance of warrant of arrest. 


If the governor decides that the demand should be complied with, the 
governor shall sign a warrant of arrest, which shall be sealed with the state 
seal, and be directed to a sheriff, marshal, coroner or other person whom the 
governor may think fit to entrust with the execution of the arrest warrant. The 
warrant must substantially recite the facts necessary to the validity of its 


issuance. 


History. 
Acts 1951, ch. 240, § 7 (Williams, § 11935.7); 
T.C.A. (orig. ed.), § 40-1016. 


Cross-References. 

Persons whose compensation is contingent 
upon issuance or nonissuance are prohibited 
from issuing a search warrant, an arrest war- 
rant or mittimus, § 40-5-106. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), § 2.19. 

Tennessee Jurisprudence, 13 Tenn. Juris., 
Extradition, § 3. 


NOTES TO DECISIONS 


Analysis 


Constitutionality. 

Origin of Authority. 
Immaterial Defect. 

Effect of Defective Warrant. 


ee ee Ea 


. Constitutionality. 

Provision for issuance of warrant of arrest by 
governor pursuant to extradition request of a 
sister state was consistent with the United 
States Constitution and statutes, was an execu- 
tive function and did not violate Tennessee 
constitutional provisions relative to separation 
of powers. State ex rel. Wiley v. Waggoner, 508 
S.W.2d 535, 1973 Tenn. LEXIS 407 (Tenn. 
1973). 


2. Origin of Authority. 

Extradition does not rest on state statutes 
but originates in the United States Constitu- 
tion as implemented by congressional enact- 
ment and state legislation on the subject is 
valid only insofar as it is ancillary to and in aid 


of federal requirements. State ex rel. Wiley v. 
Waggoner, 508 S.W.2d 535, 1973 Tenn. LEXIS 
407 (Tenn. 1973). 


3. Immaterial Defect. 

A warrant of rendition authorizing Ken- 
tucky’s agent to arrest the fugitive, although 
directing Tennessee authorities in general to 
apprehend him and deliver him to the Ken- 
tucky agent, was not materially defective. State 
ex rel. Jones v. Gann, 584 S.W.2d 235, 1979 
Tenn. Crim. App. LEXIS 260 (Tenn. Crim. App. 
1979). 


4. Effect of Defective Warrant. 

Even though warrant of governor of Tennes- 
see was defective in authorizing a Kentucky 
sheriff to apprehend petitioner, it had no bear- 
ing on determinative question in habeas corpus 
proceeding as to whether petitioner was under 
indictment in Kentucky and was a fugitive 
from justice. State ex rel. Hourigan v. Robinson, 
195 Tenn. 101, 257 S.W.2d 9, 1953 Tenn. LEXIS 
306 (1953). 
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DECISIONS UNDER PRIOR LAW 


Analysis 


. Authority of Governor. 
. Presumptions from Issuance of Warrant. 
. Insufficiency of Warrant. 


mm Wher 


. Authority of Governor. 

Personal discretion of governor is required in 
the issuance of a warrant, so that a fugitive was 
entitled to a discharge where the warrant un- 
der which he was held was issued by governor’s 
secretary, in governor’s name, while governor 
was absent from the state. State ex rel. Red- 
wine v. Selman, 157 Tenn. 641, 12 S.W.2d 368, 
1928 Tenn. LEXIS 232 (1928). 


2. Presumptions from Issuance of War- 
rant. 

The issuance of the warrant by the governor 
of this state creates a prima facie case that the 
alleged fugitive was lawfully charged with a 
crime in the demanding state and that he is a 
fugitive from justice of that state. State ex rel. 


Brown v. Grosch, 177 Tenn. 619, 152 S.W.2d 
239, 1940 Tenn. LEXIS 61 (1941). 


3. Insufficiency of Warrant. 

Prisoner held under extradition proceedings 
was discharged, on appeal in habeas corpus 
proceedings, for insufficiency of governor’s war- 
rant. State ex rel. Sivley v. Hackett, 161 Tenn. 
602, 33 S.W.2d 422, 1930 Tenn. LEXIS 45 
(1930). 

If persons, held in custody under a warrant of 
the governor of Tennessee issued pursuant to a 
demand of the governor of North Carolina for 
their return to that state as fugitives from 
justice, were not fugitives within the meaning 
of this section and the United States Constitu- 
tion and statutes, they were entitled to be 
discharged in a habeas corpus proceeding by 
them to test the validity of the governor’s 
warrant. State ex rel. Lea v. Brown, 166 Tenn. 
669, 64 S.W.2d 841, 1933 Tenn. LEXIS 135, 91 
A.L.R. 1246 (1933), cert. denied, Tennessee ex 
rel. Lea v. Brown, 292 U.S. 638, 54 S. Ct. 717, 
78 L. Ed. 1491, 1934 U.S. LEXIS 881 (1934). 


40-9-117. Recall or reissuance of warrant. 


The governor may recall the governor’s warrant of arrest, or may issue 
another warrant whenever the governor deems proper. 


History. 
Acts’ 1951)"*"ch: "240." $' 27 “Williams: 
§ 11935.21); T.C.A. (orig. ed.), § 40-1017. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 2.19, 2.45. 


40-9-118. Authority given by governor’s warrant. 


(a) The warrant shall authorize the officer or other person to whom directed 


to arrest the accused at any place where the accused may be found within the 
state and to command the aid of all sheriffs and other peace officers in the 
execution of the warrant, and to deliver the accused, subject to this chapter, to 
the duly authorized agent of the demanding state. 

(b) Whether the prisoner or fugitive so charged is bound to appear before 
any court, committed to jail or discharged, any person authorized by the 
warrant of the governor of this state may at any time take the accused person 
or fugitive into custody, and the apprehension shall immediately be a discharge 
of the bond or other proceeding, if there is one pending in any court of this 
state. 

(c) Every officer or other person empowered to make the arrest shall have 
the same authority in arresting the accused to command assistance in the 
arrest, as sheriffs and other officers have by law in the execution of any 
criminal process directed to them, with the same penalties against those who 
refuse their assistance. 


§§ 11935.8, 11935.9); 1965, ch. 238, § 2; T.C.A. 
(orig. ed.), §§ 40-1018, 40-1019. 


History. 


Acts 1951, ch. 240, §§ 8, 9 (Williams, 


40-9-119 


Cross-References. 
Authority in executing warrants generally, 
§§ 40-6-210, 40-6-211, 40-6-212, 40-6-213. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 2.45. 
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Tennessee Jurisprudence, 13 Tenn. Juris., 
Extradition, § 3. 


NOTES TO DECISIONS 


1. Immaterial Defect. 

A warrant of rendition authorizing Ken- 
tucky’s agent to arrest the fugitive, although 
directing Tennessee authorities in general to 


tucky agent, was not materially defective. State 
ex rel. Jones v. Gann, 584 S.W.2d 235, 1979 
Tenn. Crim. App. LEXIS 260 (Tenn. Crim. App. 
1979). 


apprehend him and deliver him to the Ken- 


40-9-119. Information to person arrested — Habeas corpus. 


No person arrested upon a warrant shall be delivered over to the agent 
whom the executive authority demanding the person has appointed to receive 
the person, unless the person has been informed of the demand made for 
surrender and of the crime with which the person is charged, and that the 
person has the right to demand legal counsel. If the prisoner, the prisoner’s 
friends or counsel shall state that the person or they desire to test the legality 
of the arrest, the prisoner shall be taken forthwith before a judge of a court of 
record in this state, who shall fix a reasonable time to be allowed the prisoner 
within which to apply for a writ of habeas corpus. When the writ is applied for, 
notice thereof, and of the time and place of hearing thereon, shall be given to 
the public prosecuting officer of the county in which the arrest is made and in 
which the accused is in custody, and to the agent of the demanding state. 


History. 
Acts 1951, ch. 240, § 10 (Williams, 
§ 11935.10); T.C.A. (orig. ed.), § 40-1020. 


(Raybin), §§ 2.19, 2.39, 2.40, 2.41, 2.45, 2.83, 
2.84. 
Tennessee Jurisprudence, 14 Tenn. Juris., 


Cross-References. Habeas Corpus, § 7. 


Habeas corpus proceedings, title 29, ch. 21. 


Textbooks. 
Tennessee Criminal Practice and Procedure 


NOTES TO DECISIONS 
Analysis 


valid. State ex rel. Sneed v. Long, 871 S.W.2d 
148, 1994 Tenn. LEXIS 12 (Tenn. 1994). 


of trust where indictment as contained in re- 
cord was sufficient to fully inform accused of 
nature of charges against him. State ex rel. 
Nunn v. Bradshaw, 207 Tenn. 384, 340 S.W.2d 
884, 1960 Tenn. LEXIS 468 (1960). 


3. Exhaustion. 
Exhaustion of state remedies requirement 


1. Nature of Proceedings. 

2. Information to Person Arrested. 2. Information to Person Arrested. 

3. Exhaustion. Extradition warrant was not defective in that 
4. Failure to Return to Extraditing State. it recited that defendant was charged with 
5. Scope of Review. embezzlement in Arkansas while indictment 
6. Waiver. allegedly recited facts showing that the offense 
7. Evidence. was more closely related to fraudulent breach 
1 


. Nature of Proceedings. 

Extradition proceedings are summary pro- 
ceedings of a civil nature designed to test 
whether a rendition warrant, legal process is- 
sued by the governor of the asylum state which 
mandates that the defendant be arrested and 
turned over to agents of demanding state, is 
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for applying to a federal court applies to extra- 
dition proceedings. Horne v. Wilson, 306 F. 
Supp. 753, 1969 U.S. Dist. LEXIS 8825 (E.D. 
Tenn. 1969). 


4, Failure to Return to Extraditing State. 

Where defendant was wanted in Alabama on 
a felony conviction, but he returned instead to 
Tennessee, whereupon governors of Alabama 
and Tennessee signed warrants for defendant’s 
detention and extradition to Alabama, defen- 
dant’s failure to return to Alabama after court 
had upheld validity of warrants in a habeas 
corpus hearing pursuant to this section made 
him a fugitive from justice. Burnette v. State, 
536 S.W.2d 353, 1976 Tenn. Crim. App. LEXIS 
403 (Tenn. Crim. App. 1976), cert. denied, Bur- 
nette v. Tennessee, 429 U.S. 858, 97 S. Ct. 157, 
50 L. Ed. 2d 135, 1976 U.S. LEXIS 2879 (1976). 


5. Scope of Review. 

Once extradition is granted, judicial review 
by habeas corpus is limited to consideration of: 
(1) Whether the extradition documents are in 
order on their face; (2) Whether the demanding 
state has charged the petitioner with a crime; 
(3) Whether the person named in the request 
for extradition is the petitioner before the 
court; and (4) Whether the petitioner is a fugi- 
tive. State ex rel. Jones v. Gann, 584 S.W.2d 
235, 1979 Tenn. Crim. App. LEXIS 260 (Tenn. 
Crim. App. 1979), citing Michigan v. Doran, 439 
U.S. 282, 99 S. Ct. 530, 58 L. Ed. 2d 521, 1978 
U.S. LEXIS 147 (1978); State ex rel. Sneed v. 
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Long, 871 S.W.2d 148, 1994 Tenn. LEXIS 12 
(Tenn. 1994). 

Petitioner contesting extradition through ha- 
beas corpus could not raise issues involving 
possible constitutional violations committed by 
asylum state. State ex rel. Sneed v. Long, 871 
S.W.2d 148, 1994 Tenn. LEXIS 12 (Tenn. 1994). 


6. Waiver. 

When a person accused in one state of being 
a fugitive from another state waives by agree- 
ment his right to resist extradition and the 
accused person voluntarily accompanies an of- 
ficer into the demanding state without requir- 
ing the use of extradition papers, that person 
may not object to the regularity of the extradi- 
tion process or claim it was not carried forward 
in good faith; after surrendering himself to the 
receiving state, he cannot attack, in the receiv- 
ing state, the method of surrender. Whittaker v. 
Ramsey, 513 F. Supp. 423, 1980 U.S. Dist. 
LEXIS 16616 (E.D. Tenn. 1980), aff'd without 
opinion, 657 F.2d 270, 1981 U.S. App. LEXIS 
13718 (6th Cir. 1981). 


7. Evidence. 

A person may show that he was not in the 
requesting state at the time of the crime, but 
this showing must be beyond a reasonable 
doubt. Where evidence is merely contradicting 
as to his presence, he has not sustained the 
burden. State v. Whitt, 753 S.W.2d 369, 1988 
Tenn. Crim. App. LEXIS 314 (Tenn. Crim. App. 
1988). 


40-9-120. Confinement of prisoner en route. 


The officer or person executing the governor’s warrant of arrest or the agent 
of the demanding state to whom the prisoner may have been delivered may, 
when necessary, confine the prisoner in the jail of any county or city through 
which the prisoner may pass. The keeper of the county or city jail must receive 
and safely keep the prisoner until the person having charge of the prisoner is 
ready to proceed on the person’s route, that person being chargeable with the 
expense of keeping. 


History. 
Acts 1951, ch. 240, § 12 (Williams, 
§ 11935.12); T.C.A. (orig. ed.), § 40-1022. 


40-9-121. Demand for fugitive from Tennessee. 


(a) The governor of this state may demand of the executive authority of any 
other state or territory, any fugitive from justice, or other person charged with 
treason, felony or other crime in this state and may appoint an agent to 
demand and receive the person and return the person to this state. 

(b) When it is desired to have returned to this state a person charged in this 
state with a crime, and the person is imprisoned or is held under criminal 
proceedings then pending against the person in another state or territory, or 
the District of Columbia, the governor of this state may agree with the 
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executive authority of the other state or territory for the extradition of the 
person before the conclusion of the proceedings or the person’s term of sentence 
in the other state or territory, or the District of Columbia, upon condition that 
the person be returned to the other state or territory at the expense of this 
state as soon as the prosecution in this state is terminated. 

(c) The governor of this state may also surrender on demand of the executive 
authority of any other state or territory, any person in this state who is charged 
in the manner provided in this chapter with having violated the laws of the 
state or territory whose executive authority is making the demand, even 


though the person left the demanding state involuntarily. 


History. 

Code 1858, §§ 185, 5340 (deriv. Acts 1847- 
1848, ch. 121); Shan., §§ 235, 7318; Code 1932, 
§§ 177, 11920; mod. C. Supp. 1950, § 11924.1; 
Acts 1967, ch. 270, § 1; 1968, ch. 618, § 1; 
T.C.A. (orig. ed.), § 40-1023. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 2.3, 2.86. 


Law Reviews. 

Recent Developments in Tennessee and Fed- 
eral Procedure (Donald F. Paine), 36 Tenn. L. 
Rev. 276 (1969). 


NOTES TO DECISIONS 


Analysis 


. Speedy Trial. 
. Forcible Removal to State — Defense. 
. Effect of Return to Another State. 


. Speedy Trial. 

Where state prisoner was indicted in Tennes- 
see in 1968 for a crime on which he was 
arrested in 1960 and was in another state’s 
prison from 1960 to 1968, fact that two alibi 
witnesses died during eight years between ar- 
rest and indictment was sufficient to constitute 
prejudice so as to make eight years between 
arrest and indictment a denial of defendant’s 
right to a speedy trial. Edmaiston v. Neil, 452 
F.2d 494, 1971 U.S. App. LEXIS 6775 (6th Cir. 
Tenn. 1971). 


m whe 


2. Forcible Removal to State — Defense. 
A defendant indicted for a crime committed 
in this state cannot escape trial and punish- 
ment upon a plea that he was a citizen of 
another state, where he had his residence and 
domicile, and where he was forcibly arrested by 
an armed body of men of this state, and brought 
here by force, and without authority from his 
state; that the governor of his state has de- 


manded of the governor of this state his release, 
which has been refused, and praying that he be 
discharged. Tartar v. State, 2 Shan. 418 (1877). 

The court cannot inquire into the manner 
and place of defendant’s arrest, nor how, or 
when, or in what manner the presence of the 
accused, within the jurisdiction of the court, 
was brought about. Tartar v. State, 2 Shan. 418 
(1877). 

Once a petitioner is brought within the 
boundaries of this state, absent outrageous or 
illegal conduct by the arresting authorities so 
extreme as to shock the conscience, he may be 
placed upon trial for any charges pending. 
Elliott v. Johnson, 816 S.W.2d 332, 1991 Tenn. 
Crim. App. LEXIS 191 (Tenn. Crim. App. 1991), 
appeal denied, — S.W.2d —, 1991 Tenn. LEXIS 
285 (Tenn. July 1, 1991). 


3. Effect of Return to Another State. 

Defendant’s return to Kentucky by Tennes- 
see authorities following his conviction in Ten- 
nessee did not by itself operate as an implied 
pardon or commutation of this Tennessee sen- 
tence. Carter v. State, 600 S.W.2d 750, 1980 
Tenn. Crim. App. LEXIS 278 (Tenn. Crim. App. 
1980). 


40-9-122. Warrant to agent to return prisoner. 


Whenever the governor of this state demands a person charged with a crime 
in this state from the chief executive of any other state, or from the chief justice 
or an associate justice of the supreme court of the District of Columbia 
authorized to receive such demand under the laws of the United States, the 
governor shall issue a warrant under the seal of this state, to some agent, 
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commanding the agent to receive the person so charged if delivered to the 
agent and convey the person to the proper officer of the county in this state in 
which the offense was committed. 


History. 
Acts 1951, ch. 240, § 22 (Williams, 
§ 11935.22); T.C.A. (orig. ed.), § 40-1024. 


40-9-123. Application for requisition of person charged with crime. 


When the return to this state of a person charged with a crime in this state 
is required, the district attorney general, for the county in which the offense is 
committed, shall present to the governor written application for a requisition 
for the return of the person charged. The application shall state the name of 
the person so charged; the crime charged against the person; the approximate 
time, place and circumstances of its committal; and the state in which the 
accused is believed to be, including the location of the accused therein at the 
time the application is made. The application shall also certify that in the 
opinion of the district attorney general the ends of justice require the arrest 
and return of the accused to this state for trial and that the proceeding is not 
instituted to enforce a private claim. 


History. Textbooks. 

Acts 1951, ch. 240, § 23 (Williams, Tennessee Criminal Practice and Procedure 
§ 11935.23); modified; T.C.A. (orig. ed.), § 40- (Raybin), §§ 2.8, 2.9, 2.10, 2.86. 
1025. 


40-9-124. Application for requisition of escapee, bail jumper, parole 
violator, probationer, or community corrections violator. 


When the return to this state is required for a person who has been convicted 
of a felony in this state and has escaped from confinement, broken the terms of 
the person’s bail, court-ordered probation, probation pursuant to § 40-35- 
501(a)(3), or has escaped from or broken the terms of a sentence to any 
community based alternative to incarceration pursuant to chapter 36 of this 
title, the district attorney general for the county in which the offense was 
committed, the director of probation and parole, or the warden of the 
institution or sheriff of the county from which the escape was made, shall 
present to the governor a written application for a requisition for the return of 
the escaped person, in which application shall be stated the name of the 
person, the crime of which the person was convicted, the circumstances of the 
person’s escape from confinement or placement in the community-based 
alternative to incarceration, or of the breach of the terms of the person’s bail, 
any form of probation, or parole, and the state in which the person is believed 
to be, including the location of the person therein at the time application is 
made. In the case of an application for requisition for escape from, or a breach 
in the terms of a sentence to, a community based alternative to incarceration, 
only the district attorney general for the county in which the original offense 
was committed or the county in which the escape occurred shall have the 
authority to file the application with the governor. 


40-9-125 


History. 

C. Supp. 1950, § 11924.2; modified; T.C.A. 
(orig. ed.), § 40-1026; Acts 1991, ch. 241, § 1; 
2012;.ch. 727, § 9. 


Compiler’s Notes. 

For the preamble to the act concerning trans- 
fers of certain functions relating to probation 
and parole services and the community correc- 
tion grant program from the board of probation 
and parole to the department of correction, 
please refer to Acts 2012, ch. 727. 
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Acts 2012, ch. 727, § 68 provided that the 
implementation of the act, which amended this 
section, shall be fully accomplished on or before 
January 1, 2013. 


Cross-References. 
Supervision of adult offenders, title 40, ch. 
28, part 4. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 2.3, 2.9. 


40-9-125. Form and contents of application. 


(a) The application shall be verified by affidavit, shall be executed in 
triplicate and shall be accompanied by three (3) certified copies of the 
indictment returned, or information and affidavit filed, or of the complaint 
made to the magistrate, stating the offense with which the accused is charged. 

(b) The prosecuting officer may also attach any other affidavits and other 
documents in triplicate as the officer deems proper to be submitted with the 
application. 

(c) One (1) copy of the application with the action of the governor indicated 
by endorsement thereof, and one (1) of the certified copies of the indictment or 
complaint or information and affidavit, shall be filed in the office of the 
secretary of state to remain of record in that office. 

(d) The other two (2) copies of all papers shall be forwarded with the 
governor’s requisition. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 2.11, 2.15. 


History. 

Acts 1951, ch. 240, § 23 (Williams, 
§ 11935.23); 1968, ch. 618, § 2; T.C.A. (orig. 
ed.), § 40-1027. 


40-9-126. Expenses paid by state. 


(a)(1) The demanding agent appointed by the governor under § 40-9-121 to 
return any fugitive from justice under this chapter to this state for trial in 
the proper county in which the offense is alleged to have been committed or 
to other proper official or prison, as the case may be, is authorized to employ 
a guard or escort sufficient to so return the fugitive from justice to this state 
and contract the other expenses as are absolutely required in performing the 
duties of the agent. 

(2) In no event shall more than one (1) person be named or designated as 
demanding agent in any extradition proceeding and only one (1) person shall 
be paid expenses in returning any fugitive to this state. 

(3) An alternate agent may be named and designated, who shall be 
authorized to go and return the fugitive only when the original demanding 
agent named or designated is unable to make the trip and return the 
fugitive. 

(4) No guard or escort shall be authorized, and no expenses for a guard or 
escort shall be paid, unless a request for a guard or escort is set forth and 
certified to by the district attorney general in the written application for the 
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issuance of requisition papers as now authorized under §§ 40-9-123 — 
40-9-125. 

(b)(1) Except as provided in § 40-9-127, all of the costs and expenses 
incurred in the return of any fugitive from justice to this state under this 
chapter shall be paid out of the treasury of the state of Tennessee on the 
certificate of the governor by the warrant of the commissioner of finance and 
administration. 

(2) The costs and expenses incurred, subsequent to the issuance of the 

warrant or requisition by the governor of Tennessee when the demanding 
agent is unable to return the fugitive from justice to this state under this 
chapter, after making a bona fide effort to do so, shall be paid in the manner 
provided for in subdivision (b)(1). 
(c)(1) The mileage reimbursement for the demanding agent who returns the 
fugitive shall be the same as the reimbursement received by a state 
employee using a personal vehicle for the convenience of the state, in 
accordance with the comprehensive travel regulations promulgated by the 
commissioner of finance and administration and approved by the attorney 
general and reporter and all other actual and necessary expenses. 

(2) “All other actual and necessary expenses” means and includes the 
actual expenses for meals and lodging for the demanding agent, alternate 
agent, guard, escort and the fugitive, plus any other actual expense that the 
demanding agent might be required to pay in the responding state as a 
prerequisite to the release of custody of the fugitive to the demanding agent. 
It also means and includes other items and the costs of those items as now 
allowed or which may be allowed regular employees of the state of Tennessee 
under current or subsequent state travel regulations. 

(3) The mileage travel allowance shall include all miles traveled both 
inside or outside this state. No separate travel allowance shall be allowed 
any guard, escort or fugitive unless the travel is made by public transpor- 
tation and in that event the actual cost of the public transportation will be 
reimbursed to the agent, guard or escort. 

(4) No mileage travel allowance will be paid unless the personal automo- 
bile of the agent is actually used in travel. 

(5) Any municipality or other governmental agency in this state which 

may own, lease or contract for the use of an airplane for the purpose of air 
travel facilities, and the airplane facilities are used in going after and 
returning any fugitive from another state, shall be reimbursed the cost of the 
plane fare for the demanding agent, alternate agent, guard and fugitive in 
the amount as may be charged by any regular commercial airline, plus other 
expenses as may be necessary for meals, lodging and the actual expenses 
incurred in going to and from the airport. 
(d)(1) The demanding agent shall make out an itemized statement of the 
agent’s actual and necessary expenses as to the number of miles traveled, 
including the compensation to be paid any guard and swear to those 
expenses. 

(2) The itemized statement in subdivision (d)(1) shall be submitted to the 
governor of this state as a condition precedent to the certificate by the 
governor directing the payment of the account. 


40-9-127 
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(3) Payment to the guard shall be by separate warrant based on the 


certificate of the governor. 


History. 

Code 1858, §§ 5341, 5342 (deriv. Acts 1847- 
1848, ch. 121); Acts 1901, ch. 96, §§ 1, 2; 1905, 
ch. 447, § 1; Shan., §§ 7319-7320 al, a2; Code 
1932, §§ 11921-11924; Acts 1939, ch. 70, § 1; 
mod. C. Supp. 1950, § 11924.3; Acts 1951, ch. 
34, § 1; modified; impl. am. Acts 1959, ch. 9, 
§ 3; impl. am. Acts 1961, ch. 97, § 3; Acts 1961, 


ch. 19) $8 ob 2. 1960) ch AZ Sed 2 (i ek, 
244, § 1; T.C.A. (orig. ed.), §§ 40-1028—40- 
1031; Acts 1991, ch. 107, § 1. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 2.20. 


NOTES TO DECISIONS 


1. Averment of Time. 

Indictment which charged that violation of 
Alabama Securities Act was committed within 
five years before the finding of the indictment 
satisfied the requirements that there should be 


indictment to show that the offense was com- 
mitted within the statutory limit where the 
applicable statute of limitations was five years. 
Ratliff v. Thomas, 652 S.W.2d 919, 1983 Tenn. 
Crim. App. LEXIS 342 (Tenn. Crim. App. 1983). 


a sufficiently definite averment of time in the 


40-9-127. Expenses paid by county. 


(a) When a warrant is sworn before any general sessions judge or any 
indictment returned by a grand jury, charging any person with a felonious 
crime and the person has absconded beyond the borders of this state, and on 
authority of the district attorney general, then the county mayor of the county 
in which the crime has been committed shall pay to the sheriff or to one (1) 
officer named by the district attorney general of the county who has gone for 
the person the same mileage allowance received by a state employee using a 
personal vehicle for the convenience of the state in accordance with the 
comprehensive travel regulations promulgated by the commissioner of finance 
and administration and approved by the attorney general and reporter for each 
mile necessarily traveled in going and coming, both inside and outside the 
state of Tennessee, and reasonable expenses for meals and lodging. The person 
so designated shall be known as the “demanding agent,” and shall be 
empowered to contract with another person to accompany the demanding 
agent on the trip and to serve as guard, the person having been first approved 
in writing by the authorities who appointed the demanding agent. Only the 
demanding agent shall be paid the mileage allowance, as provided in this 
subsection (a), with only the actual expenses of the guard being paid. When the 
guard travels with the demanding agent in the personal automobile of the 
demanding agent, or in any automobile belonging to any political subdivision 
or agency, no allowance will be granted the guard for transportation expense, 
and when commercial transportation is used, then only the actual cost of fare. 

(b) The demanding agent shall be reimbursed the actual money expended by 
the demanding agent for transportation costs of the fugitive with no reim- 
bursement being allowed when the fugitive is returned in the personal 
automobile of the demanding agent and only actual cost of fare for the fugitive 
when a commercial carrier is used. The demanding agent shall further be 
reimbursed reasonable expenses of meals and lodging for the fugitive, plus any 
and all costs, paid by the agent, that are imposed by the responding state as a 
prerequisite to release of custody of the fugitive to the demanding agent. 
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(c) Upon the sheriffs or named officer’s return, the sheriff or officer shall 
give to each official named in this section an itemized statement supported 
with receipts for each item of expense and make a sworn affidavit covering all 
expenditures. The receipt of the sheriff or named officer so returning the 
fugitive charged with a felonious crime shall be a voucher for the amount 
thereof of the chair of the board of county commissioners in the sheriffs 
settlement with the county; provided, that no designation by the county mayor 
shall be necessary to authorize the sheriff or named officer to act and draw pay 
under this section, and that the county mayor shall have no power to designate 
any person. The officers named by the district attorney general of the county 
shall not exceed two (2); one (1) to be designated as demanding agent and one 
(1) to be designated as guard, for each fugitive returned under this section. 

(d) In this section, “reasonable expenses” are determined to be in close cost 
proximity as allowed state employees in the pamphlet, “State of Tennessee — 
Comprehensive Travel Regulations.” 

(e) This section shall apply only when the case is actually tried by a jury, or 
the defendant pleads guilty. 

(f) All sums paid by any county or the county mayor, to the sheriff or named 
officer for returning an absconding felon shall be certified to the clerk of the 
criminal court of the county and all sums then to be assessed as part of the 
costs of the court in the case. 


History. commission to change all references from 
Acts 1953, ch. 176, § 1 (Williams, § 11923.1); “county executive” to “county mayor” and to 

1957, ch. 271, § 1; 1961, ch. 119, § 3; 1963, ch. include all such changes in supplements and 

359, § 1; 1971, ch. 244, § 2; 1977, ch. 307,§ 1; replacement volumes for the Tennessee Code 

impl. am. Acts 1978, ch. 934, §§ 16, 36; T.C.A. Annotated. 

(orig. ed.), § 40-1032; Acts 1991, ch. 107, § 2; 


2008, ch. 90, § 2. Textbooks. 
f Tennessee Criminal Practice and Procedure 
Compiler’s Notes. (Raybin), § 2.20. 


Acts 2003, ch. 90, § 2, directed the code 


40-9-128. Trial for crimes not specified in requisition. 


After a person has been brought back to this state upon extradition 
proceedings, the person may be tried in this state for other crimes which the 
person may be charged with having committed here, as well as that specified 
in the requisition for the person’s extradition. 


History. Textbooks. 
Acts 1951, ch. 240, § 24 (Williams, Tennessee Jurisprudence, 13 Tenn. Juris., 
§ 11935.24); T.C.A. (orig. ed.), § 40-1033. Extradition, § 3. 


40-9-129. Construction of chapter. 


This chapter shall be so interpreted and construed as to effectuate its 
general purpose to make uniform the law of those states which enact it. 


History. 
Acts 1951, ch. 240, § 25 (Williams, 
§ 11935.25); T.C.A. (orig. ed.), § 40-1034. 
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40-9-130. Waiver. 


(a) Nothing in this chapter shall be deemed to constitute a waiver by this 
state of its right, power or privilege to try a demanded person for a crime 
committed within this state, or of its right, power or privilege to regain custody 
of a person by extradition proceedings or otherwise for the purpose of trial, 
sentence or punishment for any crime committed within this state, nor shall 
any proceedings had under this chapter which result in, or fail to result in, 
extradition be deemed a waiver by this state of any of its rights, privileges or 
jurisdiction in any way whatsoever. 

(b) In the event that the return of a person imprisoned or held under 
criminal proceedings pending against the person in this state, is requested by 
another state or territory, by a demand made upon the governor of this state by 
the executive authority of the other state or territory in the manner provided 
in this chapter, the governor of this state may, without waiving the rights, 
power, privileges or jurisdiction of this state in any way, enter into an 
agreement with the executive authority of the other state or territory for the 
extradition of the person to the other state or territory, before the conclusion of 
such proceedings or the person’s term of sentence in this state, with or without 
the condition that at a time agreed upon by the governor of this state and the 
executive authority of the other state or territory, the person returned to the 
other state or territory shall be returned to this state. This agreement shall 
provide that the expense of returning a person to the other state or territory 
and of returning a person from the other state or territory to this state, if 
applicable, shall be paid by the other state or territory. 

(c) Any waiver of extradition from this state to another state or territory for 
the purposes of trial, sentence or punishment in the other state or territory, 
made by a person imprisoned or held under criminal proceedings pending 
against the person in this state, shall include a waiver of extradition for the 
return of a person to this state from the other state or territory for trial, 
sentence or punishment in this state on the charges against the person at the 
time of the execution of this waiver, at any time agreed upon by the governor 
of this state and executive authority of the other state or territory, at the time 
of this waiver or any later time. 


History. 
Acts 1968, ch. 618, § 3; T.C.A., § 40-1035. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 2.41. 


NOTES TO DECISIONS 


Analysis 3. Disapproval of Implied Waivers. 


1. Construction. 1. Construction. 
2. Waiver Not Found. Once a petitioner is brought within the 
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boundaries of this state, absent outrageous or 
illegal conduct by the arresting authorities so 
extreme as to shock the conscience, he may be 
placed upon trial for any charges pending. 
Elliott v. Johnson, 816 S.W.2d 332, 1991 Tenn. 
Crim. App. LEXIS 191 (Tenn. Crim. App. 1991), 
appeal denied, — S.W.2d —, 1991 Tenn. LEXIS 
285 (Tenn. July 1, 1991). 


2. Waiver Not Found. 
The governor’s signing of a rendition warrant 
ordering defendant’s return to a state seeking 
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extradition did not waive the state’s right to 
exercise jurisdiction over the defendant and 
place him on trial for charges pending in the 
state. Johns v. Bowlen, 942 S.W.2d 544, 1996 
Tenn. Crim. App. LEXIS 352 (Tenn. Crim. App. 
1996). 


3. Disapproval of Implied Waivers. 

This section indicates the state’s disapproval 
of implied waivers and pardons. Carter v. State, 
600 S.W.2d 750, 1980 Tenn. Crim. App. LEXIS 
278 (Tenn. Crim. App. 1980). 


Section 


40-10-101. 
40-10-102. 
40-10-103. 
40-10-104. 
40-10-105. 
40-10-106. 
40-10-107. 
40-10-108. 
40-10-109. 
40-10-110. 
40-10-111. 
40-10-112. 
40-10-1138. 
40-10-114. 


CHAPTER 10 
PRELIMINARY EXAMINATION 


Notice of charge and right to counsel. 
Time allowed to procure counsel. 
Separation and exclusion of witnesses. 
Bail. 

Election by prisoner to perform hard labor. 
Reports on elections to perform hard labor. 
Bond of witnesses. 

Form of bond. 

Increase of bond — Surety. 

Minors as witnesses. 

Commitment of witnesses. 

Bail of witnesses. 

Magistrates acting in association. 

Waiver of preliminary hearing — Objection by state. 


40-10-101. Notice of charge and right to counsel. 


When the defendant is brought before a magistrate upon arrest, either with 
or without a warrant, on a charge of having committed a public offense, the 
magistrate shall immediately inform the defendant of the offense with which 
the defendant is charged, and of the defendant’s right to aid of counsel in every 


stage of the proceedings. 


History. 
Code 1858, § 5048; Shan., § 7008; Code 
1932, § 11547; T.C.A. (orig. ed.), § 40-1101. 


Cross-References. 

Examination of defendant arrested by pri- 
vate person, § 40-7-113. 

Examination of persons taken in fresh pur- 
suit by officers from other states, § 40-7-204. 

Officials designated as magistrates, § 40-1- 
106. 


Right to counsel, Tenn. Const., art. 1, § 9; 
U.S. Const., Amend 6. 


Textbooks. 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, §§ 19, 20; 11 Tenn. Juris., 
Evidence, § 180. 


Law Reviews. 
A Noble Ideal Whose Time Has Come (Penny 
J. White), 18 Mem. St. U.L. Rev. 223 (1989). 


NOTES TO DECISIONS 


Analysis 


1. Purpose. 

2. Duty of Magistrate. 

3. Right of Counsel. 

4. Noncompliance Affecting Admissibility. 


5. —Plea of Guilty. 
6. —Statements and Confessions. 


1. Purpose. 
This section does not require that a prisoner 
be taken immediately before a committing 


40-10-102 


magistrate but merely prescribes what shall 
take place at the time the prisoner is taken 
before the magistrate. State ex rel. Reed v. 
Heer, 218 Tenn. 338, 403 S.W.2d 310, 1966 
Tenn. LEXIS 640 (1966); State ex rel. Leighton 
v. Henderson, 1 Tenn. Crim. App. 598, 448 
S.W.2d 82, 1969 Tenn. Crim. App. LEXIS 343 
(Tenn. Crim. App. 1969). 


2. Duty of Magistrate. 

The obligations imposed by this section are 
placed on the magistrate and not upon law 
enforcement officials. Van Zandt v. State, 218 
Tenn. 187, 402 S.W.2d 130, 1966 Tenn. LEXIS 
637 (1966). 


3. Right of Counsel. 

Preliminary hearing before magistrate was 
not a critical stage in proceeding and fact that 
defendant was not represented by counsel at 
that time did not deny defendant’s constitu- 
tional rights particularly in view of fact that no 
indictment was entered at that time, defendant 
entered plea of not guilty and testimony was to 
the effect that defendant was advised of his 
right to counsel and to remain silent. State ex 
rel. Reed v. Heer, 218 Tenn. 338, 403 S.W.2d 
310, 1966 Tenn. LEXIS 640 (1966). 

Where after defendant was advised of right of 
counsel at preliminary hearing he entered plea 
of guilty without conferring with an attorney, 
defendant’s rights were not prejudiced thereby, 
especially in view of fact that he entered similar 
plea of guilty at main hearing after having had 
court appointed attorneys assigned to his de- 
fense. State ex rel. Callahan v. Henderson, 220 
Tenn. 417, 417 S.W.2d 789, 1967 Tenn. LEXIS 
423 (1967). 
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4. Noncompliance Affecting Admissibility. 


5. —Plea of Guilty. 

Where a magistrate did not follow the man- 
date of this section, his testimony that he read 
the warrant to the defendant when the commit- 
ting trial was called and asked him whether he 
was guilty or not guilty, and that defendant had 
stated that he pleaded guilty, was held incom- 
petent. Cross v. State, 142 Tenn. 510, 221 S.W. 
489, 1919 Tenn. LEXIS 78, 9 A.L.R. 1354 
(1920). 


6. —Statements and Confessions. 

Where the justice of the peace failed to advise 
prisoners arraigned before him on charge of 
murder of their right to counsel, or of their 
right to make a statement in reference to the 
charges against them, or of their right to waive 
the making of such a statement and where such 
justice of the peace did not warn such prisoners 
that any statements they made could be used 
against them, statements and confessions by 
the prisoners at such preliminary hearing were 
inadmissible before the trial court as was the 
fact that the prisoners failed to deny incrimi- 
nating testimony given against them at such 
preliminary hearing. Polk v. State, 170 Tenn. 
270, 94 S.W.2d 394, 1936 Tenn. LEXIS 12 
(1936). 

Statement of defendant, an uneducated man, 
to squire concerning killing where squire had 
not advised defendant of his constitutional 
rights was inadmissible in trial of defendant 
charged with voluntary manslaughter. Giles v. 
State, 185 Tenn. 429, 206 S.W.2d 412, 1947 
Tenn. LEXIS 348 (1947). 


40-10-102. Time allowed to procure counsel. 


The magistrate shall allow the defendant a reasonable time to send for 
counsel, and, if necessary, shall adjourn the examination for that purpose. 


History. 
Code 1858, § 5049; Shan., § 7009; Code 
1932, § 11548; T.C.A. (orig. ed.), § 40-1102. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 7.29, 24.84. 


Tennessee Jurisprudence, 11 Tenn. Juris., 
Evidence, § 180. 


Law Reviews. 

The Right to Counsel in Criminal Prosecu- 
tions (Stephen M. Worsham), 30 Tenn. L. Rev. 
420. 


NOTES TO DECISIONS 


1. Duty of Magistrate. 
The obligations imposed by this section are 
placed on the magistrate and not upon law 


enforcement officials. Van Zandt v. State, 218 
Tenn. 187, 402 S.W.2d 130, 1966 Tenn. LEXIS 
637 (1966). 
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40-10-103. Separation and exclusion of witnesses. 


The magistrate may make any orders on the examination, in reference to 
keeping the witnesses separate and apart, or excluding the witnesses during 
the examination of other witnesses or of the defendant, that the magistrate 
may think best for the attainment of justice, and shall, on demand of either 
party, put all witnesses under the rule. 


History. 
Code 1858, § 5061; Shan., § 7020; Code 
1932, § 11559; T.C.A. (orig. ed.), § 40-1114. 


NOTES TO DECISIONS 


Analysis 


1. Demand by Party — Effect. 
2. Newly Discovered Witness. 


1. Demand by Party — Effect. 
The parties as a matter of right can request 
that witnesses be put under the rule and it is 


error for court to refuse. Rainwater v. Elmore, 
48 Tenn. 363, 1870 Tenn. LEXIS 70 (1870). 


2. Newly Discovered Witness. 

Where all witnesses have been put under the 
rule, it is within discretion of judge to allow or 
not the testimony of a newly discovered witness 
who has heard other witnesses testify. Smith v. 
State, 72 Tenn. 428, 1880 Tenn. LEXIS 38 
(1880). 


DECISIONS UNDER PRIOR LAW 


Analysis 


1. Demand by Party — Effect. 
2. Dispersal of Witnesses During Recess. 


1. Demand by Party — Effect. 

Witnesses must be put under the rule upon 
demand of a party, and the refusal of the rule 
would be the denial of a right to the party 
demanding it, that might be very fatal to his 


40-10-104. Bail. 


cause, entitling him to a new trial. Nelson v. 
State, 32 Tenn. 237, 1852 Tenn. LEXIS 58 
(1852). 


2. Dispersal of Witnesses During Recess. 

Witnesses “under the rule” may be allowed to 
disperse during the recess of court, with proper 
instructions, and put back “under the rule” 
when the court reconvenes. Nelson v. State, 32 
Tenn. 237, 1852 Tenn. LEXIS 58 (1852). 


If the defendant is committed to jail for a bailable offense, the magistrate 
shall endorse on the commitment the amount of the bail required, and sign the 
endorsement. The sheriff of the county to which the defendant is committed 
may discharge the defendant, upon the defendant giving sufficient bail in the 
sum required, and make immediate return to the court to which the defendant 
is bound to appear of the bail bond or undertaking. 


History. 
Code 1858, § 5066; Shan., § 7025; Code 
1932, § 11565; T.C.A. (orig. ed.), § 40-1119. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 3.7. 


Tennessee Jurisprudence, 4 Tenn. Juris., Bail 
and Recognizance, § 6. 


Law Reviews. 
The Justice of the Peace System in Tennessee 
(T. L. Howard), 13 Tenn. L. Rev. 19. 
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NOTES TO DECISIONS ‘ 


Analysis 


1. Sheriffs Powers. 
2. Preliminary Hearing. 


1. Sheriff's Powers. 

Neither sheriff nor his purported agent had 
authority to take bail before commitment of 
prisoner and taking of bail under these circum- 


2. Preliminary Hearing. 

The only purpose of a preliminary hearing 
upon a criminal warrant is to determine 
whether there is probable cause to believe the 
accused committed the offense charged and to 
fix the amount of bail in bailable offenses. State 
v. D’Anna, 506 S.W.2d 200, 1973 Tenn. Crim. 
App. LEXIS 235 (Tenn. Crim. App. 1973). 


stances was irregular and void. Columbia 
Bonding Co. v. State, 225 Tenn. 719, 476 S.W.2d 
633, 1972 Tenn. LEXIS 306 (1972). 


40-10-105. Election by prisoner to perform hard labor. 


(a) The defendant, if charged with a misdemeanor and ordered to be 
committed to the county jail, may elect to perform hard labor for the county 
pending trial. 

(b) It is the duty of the magistrate committing the defendant to inform the 
defendant of the right to make an election for hard labor, and of the advantages 
accruing by that election; and if the defendant so elects, the magistrate shall 
make an order allowing the defendant to do so and shall certify that election to 
the court at which the defendant is required to appear. 

(c) It is the duty of the sheriff to carry every person in the sheriffs custody 
charged with a misdemeanor before the judge of the court of general sessions 
within twenty-four (24) hours after receiving the person into custody. It is the 
duty of the judge to inform the prisoner of the prisoner’s right to make an 
election for hard labor and of the advantages accruing to the prisoner by that 
election; and if the prisoner elects to perform hard labor, the judge shall make 
an order allowing the prisoner to do so and shall certify that election to the 
court at which the prisoner is required to appear. If the prisoner is convicted 
when tried, it is the duty of the court in determining punishment to take into 
consideration the amount of labor performed by the defendant; and if the 
defendant is acquitted, the net amount so earned by the defendant under the 
election to perform hard labor shall be delivered to the defendant by the county 
trustee, who shall take the defendant’s receipt therefor, which shall be the 
defendant’s voucher. 

(d) This section shall apply only to counties as may, by a majority vote of the 
county legislative bodies at a regular or special session, elect to avail them- 
selves of the right to the labor of a defendant. 

(e) The earnings of a defendant under this section shall be the same as that 
of a misdemeanant inmate and shall be paid to the county trustee and held by 
the trustee until the final disposition of the prosecution. If the defendant is 
convicted, it shall be applied by the trustee as the hire of convicts is applied. 


History. 
Code 1932, § 11564; impl. am. Acts 1978, ch. 


934, §§ 7, 36; impl. am. Acts 1979, ch. 68, § 3; 
T.C.A. (orig. ed.), § 40-1120. 


40-10-106. Reports on elections to perform hard labor. 
(a) Itis the duty of such magistrate to render to the grand jury of the county 
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on the first day of each jury session of the court, a statement in writing and 
under oath, of the name of each defendant charged with a misdemeanor 
committed to the county jail by the magistrate, the date of conviction, and 
whether or not the magistrate gave the defendant the information required by 
§ 40-10-105. 

(b) It is the duty of the sheriff to render to the grand jury of the sheriffs 
county, on the first day of each jury session of the court, a statement in writing 
and under oath, of the name of every person charged with a misdemeanor 
coming into the sheriffs custody since the sheriff's last preceding statement, 
when the sheriff received the defendant, and when the sheriff carried the 
defendant before the judge of the court of general sessions, as provided in 
§ 40-10-105. 

(c) It is the duty of the judge of the court of general sessions to render to the 
grand jury of the county on the first day of each jury session of the circuit or 
criminal court, a statement in writing and under oath, of the name of each 
defendant brought before the judge by the sheriff under § 40-10-105, of the 
date when the defendant was so brought before the judge, and whether or not 
the judge gave the defendant the information required by § 40-10-105. 


History. 
Code 1932, § 11564; impl. am. Acts 1979, ch. 
68, § 3; T.C.A. (orig. ed.), § 40-1121. 


40-10-107. Bond of witnesses. 


On holding the defendant to answer, the magistrate shall take from each 
material witness examined by the magistrate on the part of the state a written 
undertaking, in the sum of two hundred fifty dollars ($250), to appear and 
testify, at the court at which the defendant is required to answer, on the second 
day of the term. 


History. Law Reviews. 

Code 1858, § 5067; Shan., § 7026; Code Recent Developments in Tennessee and Fed- 
1932, § 11566; T.C.A. (orig. ed.), § 40-1122. eral Procedure (Donald F. Paine), 36 Tenn. L. 
T Rev. 276 (1969). 

extbooks. 


Tennessee Jurisprudence, 25 Tenn. Juris., 
Witnesses, § 3. 


40-10-108. Form of bond. 


The undertaking entered into pursuant to § 40-10-107 may be in substance 
as follows: 

State of Tennessee, 

County of 

We, A. B., C. D., and E. F., witnesses against G. H., charged with a public 
offense, do each bind ourselves to appear at the next term of the (circuit) 
court of County, on the second day of the term, to give 
evidence against G. H., and, in case of failure, to pay the state of Tennessee 
two hundred fifty dollars ($250). 
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This day of , 20 ‘ 
A. B., 
C.D., 
E.F. 
History. 


Code 1858, § 5068; Shan., § 7027; Code 
1932, § 11567; T.C.A. (orig. ed.), § 40-1123. 


40-10-109. Increase of bond — Surety. 


Whenever the magistrate has good cause to believe that a witness for the 
prosecution will not appear to testify, the magistrate may require the witness 
to enter into a similar undertaking in a larger sum and with sufficient security. 


History. 
Code 1858, § 5069; Shan., § 7028; Code 
1932, § 11568; T.C.A. (orig. ed.), § 40-1124. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 23.16. 


40-10-110. Minors as witnesses. 


Tennessee Jurisprudence, 25 Tenn. Juris., 
Witnesses, § 3. 


Minors, being material witnesses for the prosecution, may also be required, 
in the discretion of the magistrate, to procure sureties who will undertake for 
their appearance to testify, or the magistrate may issue subpoenas and have 
those minors instantly summoned to appear and testify. 


History. 
Code 1858, § 5070; Shan., § 7029; Code 


1932, § 11569; T.C.A. (orig. ed.), § 40-1125; 
Acts 1984, ch. 515, § 1. 


NOTES TO DECISIONS 


1. Ineffective Assistance of Counsel. 

In an aggravated rape case, defendant’s pe- 
tition for post-conviction relief was properly 
denied because trial counsel was not ineffective 
for failing to call witnesses to testify that the 
victim and defendant had a relationship prior 
to the attack as the victim consistently testified 
that she did not know defendant; without view- 
ing a photo of defendant, the victim worked 
with a sketch artist to construct an image of her 
attacker, which resembled defendant; he con- 


fessed to choking and raping the victim; the 
victim’s statement to police and her testimony 
at the preliminary hearing and trial were con- 
gruous with defendant’s confession; defen- 
dant’s fingerprints were found on the victim’s 
kitchen window; and his semen was found in 
her underwear. Bledsoe v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 276 (Tenn. Crim. 
App. Apr. 13, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 485 (Tenn. Aug. 18, 
2017). 


40-10-1111. Commitment of witnesses. 


Any witness required to enter into an undertaking, with or without security, 
shall, on failure or refusal, be committed to jail. 


History. 
Code 1858, § 5071; Shan., § 7030; Code 
1932, § 11570; T.C.A. (orig. ed.), § 40-1126. 
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NOTES TO DECISIONS 


1. Inability to Give Bond. 
Where a party is unable to give bond for his 
appearance he must be discharged upon his 


own personal undertaking to appear, having 
committed no contempt warranting his impris- 
onment. Arrowood v. State, 2 Shan. 347 (1877). 


40-10-112. Bail of witnesses. 


In case of commitment pursuant to § 40-10-111, the magistrate shall state in 
the commitment the amount of the undertaking and whether security is 
required. The witness shall be discharged by the sheriff on entering into the 
undertaking as required. 


History. 
Code 1858, § 5072; Shan., § 7031; Code 
1932, § 11571; T.C.A. (orig. ed.), § 40-1127. 


40-10-113. Magistrates acting in association. 


Any magistrate to whom information is made, or before whom any defendant 
is brought, may associate with the magistrate one (1) or more magistrates of 
the same grade, and the powers and duties in this chapter prescribed may be 
executed and performed by them. 


History. 
Code 1858, § 5075; Shan., § 7034; Code 
1932, § 11574; T.C.A. (orig. ed.), § 40-1130. 


40-10-114. Waiver of preliminary hearing — Objection by state. 


The preliminary hearing may not be waived by the defendant if the state 
makes a timely objection, for good cause shown, to the defendant’s request for 


waiver. 


History. 


Acts 2015, ch. 329, § 1. 


Section 


40-11-101. 
40-11-102. 
40-11-103. 
40-11-104. 
40-11-105. 
40-11-106. 
40-11-107. 
40-11-108. 
40-11-109. 
40-11-110. 
40-11-111. 
40-11-112. 
40-11-113. 
40-11-114. 


CHAPTER 11 
BAIL 


Part 1. Admission to Bail 


Short title. 

Bailable offenses. 

Methods of release. 

Authority to release defendants. 

Right to bail — Bail by clerk — Maximum amounts. 
Authority to take bail — Appeal. 

Taking bail before commitment. 

Taking bail after commitment. 

Taking bail after indictment. 

Bail for material witness. 

Bail for persons under disability. 

Arrest warrant issued for failure to comply with conditions. 
Admission to bail pending appeal. 

Contents of written undertaking. 


Section 


40-11-115. 
40-11-116. 
40-11-117. 
40-11-118. 


40-11-119. 
40-11-120. 
40-11-121. 
40-11-122. 
40-11-123. 
40-11-124. 


40-11-125. 
40-11-126. 
40-11-127. 
40-11-128. 
40-11-129. 
40-11-130. 
40-11-131. 
40-11-1382. 
40-11-133. 
40-11-134. 
40-11-135. 
40-11-136. 
40-11-137. 
40-11-138. 
40-11-139. 
40-11-140. 
40-11-141. 
40-11-142. 
40-11-1438. 
40-11-144. 
40-11-145. 
40-11-146. 
40-11-147. 
40-11-148. 
40-11-149. 
40-11-150. 


40-11-150. 


40-11-151. 
40-11-152. 


40-11-201. 
40-11-202. 
40-11-203. 
40-11-204. 
40-11-205. 
40-11-206. 
40-11-207. 
40-11-208. 
40-11-209. 
40-11-210. 
40-11-211. 
40-11-212. 
40-11-213. 
40-11-214. 
40-11-215. 
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Release on recognizance or unsecured bond — Factors considered. 

Conditions on release. 

Bail security required. 

Execution and deposit — Bail set no higher than necessary — Factors considered — 
Bonds and sureties. 

Return of deposit to defendant. 

Forfeiture of defendant’s bail deposit. 

Judgment for fine and costs — Deposit applied to payment. 

Bail bond secured by real estate or sureties. 

Sufficiency of sureties — Evidence. 

List of approved and qualified professional bondsmen — Certification required — 
Rules concerning qualifications. 

Approval of bondsmen withheld, withdrawn or suspended. 

“Unprofessional conduct” defined for bondsmen and surety agents. 

Charges preferred against bondsman. 

Certain persons disqualified as bondsmen. 

Sureties not discharged by irregularities. 

Duration of bond or recognizance. 

Defects in bond no defense. 

Exoneration of bail bondsman or surety by surrender of defendant. 

Arrest of defendant by bail bondsman or other authorized person. 

Sheriff assisting bail bondsman or surety in arrest. 

Return of bail bond after arrest. 

Surrender to sheriff. 

Duty of bail bondsman or surety upon surrendering defendant — Hearing. 

Release of bail bondsmen or sureties from obligations. 

Forfeiture of bail security — Notice to defendant and sureties. 

Execution on judgment. 

Release during trial — Revocation. 

Due diligence to determine person’s criminal history. 

Change in bail or conditions of release. 

Review of release decision. 

“Guaranteed arrest or bail bond certificate” defined. 

Guaranteed arrest or bail bond certificate in lieu of cash bail. 

Admission to bail after arrest in one county upon a warrant issued in another county. 

Bail for defendant charged with commission of crime while free on bail. 

Attorney not permitted to sign bond in criminal case. 

Determination of risk to victim prior to release — Conditional release — Discharge of 
conditions — Notification to law enforcement. [Effective until January 1, 2019. See 
version effective on January 1, 2019.] 

Determination of risk to victim prior to release — Conditional release — Discharge of 
conditions — Notification to law enforcement. [Effective on January 1, 2019. See 
version effective until January 1, 2019.] 

Notice to person employing bail bondsman. 

Global positioning monitoring system as a condition of bail. 


Part 2. Forfeiture of Bail 


Conditional judgment on failure to appear. 

Scire facias. 

Exoneration by surrender of defendant. 

Relief on forfeited recognizances. 

Refund of forfeiture payments on reversal. 

State purchase of land sold to collect on forfeiture. 
Notice to district attorney general of sale of land. 
Bid by district attorney general. 

Certificate of district attorney general. 

Disposition of copies of certificate. 

Certificate received and delivered to state or county. 
Sheriffs deed delivered to district attorney general. 
Delivery of deed to county. 

Payment of costs — Notice to clerk of court. 
Redemption of property. 
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Part 3. Professional Bondsmen 


Section 
40-11-301. 
40-11-302. 


Part definitions. 


— Bonding capacity. 
Semiannual report of bondsmen. 
Receipts furnished by bondsmen. 
Investigation of solvency. 
Prohibition of execution of bonds. 
Charges for fixing case prohibited. 
Guarantees of immunity prohibited. 
Fixing of cases prohibited. 


40-11-303. 
40-11-304. 
40-11-305. 
40-11-306. 
40-11-307. 
40-11-308. 
40-11-309. 
40-11-310. 
40-11-311. 
40-11-312. 
40-11-313. 


Penalty. 


professional bondsmen. 
40-11-314. [Reserved.] 
40-11-315. 
40-11-316. 
40-11-317. 
40-11-318. 
40-11-319. 
40-11-320. 


Bounty hunting. 
Notice of arrest of bondsman. 


Applicability of part — Exclusion from insurance company laws — Acting as sureties 


Giving or procuring legal assistance unlawful. 
Illegal contracts void — Recovery of payments and penalty. 


Peace officers, their deputies, and certain county officials prohibited from acting as 


Reduction or refund of premium on bail, bond or surety. 
Maximum premium — Initiation fee. 
Criminal background check — Experience — Bankruptcy. 


Prerequisite to employing bounty hunter. 


Part 4. Continuing Education for Professional Bail Bonding Agents 


40-11-401. 
40-11-402. 
40-11-403. 
40-11-404. 
40-11-405. 


Continuing education required. 
Certificate of compliance. 
Noncompliance. 


Courses — Certificate of compliance — Fees. 
Rights of trial judges — Appeal from nonapproval of bondsman. 


PART 1 
ADMISSION TO BAIL 


40-11-1011. Short title. 


Sections 40-11-101 — 40-11-144 shall be known as and may be cited as the 
“Release from Custody and Bail Reform Act of 19778.” 


History. 
Acts 1978, ch. 506, § 1; T.C.A., § 40-1201. 


Cross-References. 

Bail after indictment, § 40-13-302. 

Bail of persons held for extradition, § 40-9- 
106. 

Bail of persons taken in fresh pursuit by 
officers from other states, § 40-7-204. 

Bail of workhouse prisoners, § 41-2-126. 

Bail pending appeal, §§ 40-26-102, 40-26- 
103, 40-26-104. 

Right of bail, Tenn. Const., art. I, § 15. 

Taking recognizances on recommitment by 
supreme court, § 16-3-203. 


40-11-102. Bailable offenses. 


Undertaking on continuance from term to 
term, § 40-18-1083. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 4.3. 


Law Reviews. 

A Noble Ideal Whose Time Has Come (Penny 
J. White), 18 Mem. St. U.L. Rev. 223 (1989). 

An Analysis of the Bail Reform Act of 1984, 
53 Tenn. L. Rev. 145 (1985). 

Bail Bonds Under the Tennessee Bail Reform 
Act of 1978 (Judge David D. Creekmore), 21 No. 
1, Tenn. B.J. 23 (1985). 


Before trial, all defendants shall be bailable by sufficient sureties, except for 
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capital offenses where the proof is evident or the presumption great. After 
conviction, defendants are bailable as provided by § 40-11-1138, § 40-11-1438 or 


both. 


History. 
Acts 1978, ch. 506, § 2; T.C.A., § 40-1202. 


Cross-References. 

Admission to bail for motor vehicle viola- 
tions, § 55-10-203. 

Bailable offenses, Tenn. Const., art. I, § 15. 

Bail for defendant charged with commission 
of crime while free on bail, § 40-11-148. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 4.1, 4.2, 4.5. 


Tennessee Jurisprudence, 4 Tenn. Juris., Bail 
and Recognizance, § 3. 


Law Reviews. 

The Tennessee Bail System — What’s the 
Best Cure? (Michael D. Brent), 8 Mem. St. U.L. 
Rev. 121. 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


Identical with Constitution. 
Effect of Conviction. 

. Capital Offenses. 

Murder. 

Rape. 

Habeas Corpus. 


rH oR ONE 


. Identical with Constitution. 

The former section merely repeated the lan- 
guage of Tenn. Const., art. I, § 15 dealing with 
bail. Butt v. State, 131 Tenn. 415, 175 S.W. 529, 
1914 Tenn. LEXIS 116 (1915). 


2. Effect of Conviction. 

Constitutional guaranty of bail is lost after 
conviction. Butt v. State, 131 Tenn. 415, 175 
S.W. 529, 1914 Tenn. LEXIS 116 (1915); State 
ex rel. Brown v. Newell, 216 Tenn. 284, 391 
S.W.2d 667, 1965 Tenn. LEXIS 577 (1965). 


3. Capital Offenses. 

On a hearing in a capital case for application 
to bail after indictment, the burden of proof is 
on applicant to show facts warranting allow- 
ance of bail. Shaw v. State, 164 Tenn. 192, 47 
S.W.2d 92, 1932 Tenn. LEXIS 2 (1932). 

On application for bail by defendant who was 
charged with capital offense but not yet in- 
dicted, state was required to carry burden of 
proof and offer evidence to sustain right of state 
to retain prisoner in custody. State ex rel. 
Jefferson v. State, 222 Tenn. 413, 4386 S.W.2d 
437, 1969 Tenn. LEXIS 449 (1969). 


40-11-103. Methods of release. 


4, Murder. 

One convicted of first degree murder and 
sentenced to life imprisonment where the jury 
found mitigating circumstances is not entitled 
to bail as a matter of right pending appeal, 
Tenn. Const., art. I, § 15 not applying after 
conviction, especially since the finding of miti- 
gating circumstances may be disregarded on 
appeal and infliction of death penalty ordered. 
Butt v. State, 131 Tenn. 415, 175 S.W. 529, 1914 
Tenn. LEXIS 116 (1915). 


5. Rape. 

The former section did not except the crime of 
rape and the courts are without power to read 
such an exception into it. State ex rel. Holloway 
v. Joyner, 173 Tenn. 298, 117 S.W.2d 1, 1937 
Tenn. LEXIS 28, 118 A.L.R. 1113 (1938). 


6. Habeas Corpus. 

Prisoner was not entitled to bail pending 
appeal from dismissal of petition for writ of 
habeas corpus attacking validity of conviction. 
State ex rel. Brown v. Newell, 216 Tenn. 284, 
391 S.W.2d 667, 1965 Tenn. LEXIS 577 (1965). 

The former section was inapplicable to ha- 
beas corpus cases since they are civil and not 
criminal proceedings, but trial court may in its 
discretion grant bail to petitioner in habeas 
corpus proceeding where petitioner is dis- 
charged and state appeals from action of trial 
court. Leighton v. Henderson, 219 Tenn. 108, 
407 S.W.2d 177, 1966 Tenn. LEXIS 509 (1966). 


(a) Sections 40-11-101 — 40-11-144 shall be supplemental to the laws 
providing for and regulating professional bail bondsmen, who may continue to 
secure the bail bonds provided for in §§ 40-11-101 — 40-11-144, but only as 
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provided for in § 40-11-122, and consistently with all other laws and regula- 
tions pertaining to those laws. 

(b) Nothing in §§ 40-11-101 — 40-11-144 shall prevent the release of a 
person charged with a traffic violation under the terms and conditions of 
§§ 40-11-145 and 40-11-146. 


History. 
Acts 1978, ch. 506, § 3; T.C.A., § 40-1203. 


40-11-104. Authority to release defendants. 


(a) Any magistrate may release the defendant on the defendant’s own 
recognizance pursuant to § 40-11-115 or § 40-11-116 or admit the defendant to 
bail pursuant to § 40-11-117 or § 40-11-122 at any time prior to or at the time 
the defendant is bound over to the grand jury. The trial court may release the 
defendant on the defendant’s own recognizance pursuant to § 40-11-115, 
admit the defendant to bail under § 40-11-116, § 40-11-117 or § 40-11-122, or 
alter bail or other conditions of release pursuant to § 40-11-144 at any time 
prior to conviction or thereafter, except where contrary to law. 

(b) When a defendant has been released to appear as directed by the officer 
setting bail, and such defendant fails to appear as ordered, any new bail set 
shall be posted only pursuant to § 40-11-118 or § 40-11-122. 


History. Tennessee Jurisprudence, 4 Tenn. Juris., Bail 
Acts 1978, ch. 506, § 4; T.C.A., § 40-1204; and Recognizance, § 5. 


Acts 2012, ch. 994, § 1. 
cts % § Attorney General Opinions. 


Textbooks. Review of revocation of probationary sen- 
Tennessee Criminal Practice and Procedure tence — Reconsideration of Opinion No. 99-080, 
(Raybin), §§ 3.7, 4.2. OAG 99-199 (9/29/99). 


40-11-105. Right to bail — Bail by clerk — Maximum amounts. 


(a)(1) When the defendant has been arrested or held to answer for any 
bailable offense, the defendant is entitled to be admitted to bail by the 
committing magistrate, by any judge of the circuit or criminal court, or by 
the clerk of any circuit or criminal court; provided, that if admitted to bail by 
the clerk of any circuit or criminal court, the defendant has a right to petition 
the judge of the circuit or criminal court if the defendant feels that the bail 
set is excessive, and shall be given notice of this fact by the clerk. 

(2) The clerk of any circuit or criminal court may only admit the 
defendant to bail when the judge is not present in the court and the clerk 
reasonably believes that the judge will not be present within three (3) hours 
after the defendant has been committed to the county or city jail, following 
arrest. 

(b) Except as provided in subsection (c), in no event may a clerk set the 
amount of bail in excess of: 

(1) One thousand dollars ($1,000) if the defendant is charged with a 
misdemeanor; 

(2) Ten thousand dollars ($10,000) if the defendant is charged with a 
felony that does not involve a crime committed against a person; 

(3) Fifty thousand dollars ($50,000) if the defendant is charged with a 


40-11-106 


CRIMINAL PROCEDURE 


160 


felony that involves a crime committed against a person; of 
(4) One hundred thousand dollars ($100,000) if the defendant is charged 


with some form of homicide. 


(c) A clerk may set the amount of bail in excess of the listed amounts in 
subsection (b) if the defendant is deemed a risk of flight pursuant to § 40-11- 


118. 


History. 
Acts 1978, ch. 506, § 5; T.C.A., § 40-1205; 
Acts 2012, ch. 1011, §§ 2, 3. 


Cross-References. 
Bail for defendant charged with commission 
of crime while free on bail, § 40-11-148. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 3.6, 4.2, 4.4, 4.6. 

Tennessee Jurisprudence, 4 Tenn. Juris., Bail 
and Recognizance, § 3. 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


. Authority to Take Bail. 

. Form of Bail by Magistrate. 

. Status of Recognizance as Record. 
. Habeas Corpus. 


. Authority to Take Bail. 

Under the former section, where a defendant 
was held to answer a bailable offense, the 
committing magistrate, or any judge of the 
circuit or criminal courts of this state could 
take the bail, before conviction. Holcomb v. 
State, 74 Tenn. 668, 1881 Tenn. LEXIS 195 
(1881). 


m POD 


2. Form of Bail by Magistrate. 

Under the former section, the committing 
magistrate could take the bail, and inasmuch 
as the statute was silent as to the form in which 


the bail could be taken, the justice could take 
either bond or recognizance. Pugh v. State, 39 
Tenn. 227, 1858 Tenn. LEXIS 285 (1858). 


3. Status of Recognizance as Record. 

When a recognizance taken before the com- 
mitting magistrate is filed in the proper court of 
record, it becomes a part of the record in that 
court, and it is entitled to the verity which, by 
law, appertains to records. Barkley v. State, 19 
Tenn. 93, 1838 Tenn. LEXIS 22 (1838); Pugh v. 
State, 39 Tenn. 227, 1858 Tenn. LEXIS 285 
(1858). 


4. Habeas Corpus. 

Petitioner was not entitled to bail pending 
appeal from dismissal of petition for writ of 
habeas corpus attacking validity of conviction. 
State ex rel. Brown v. Newell, 216 Tenn. 284, 
391 S.W.2d 667, 1965 Tenn. LEXIS 577 (1965). 


40-11-106. Authority to take bail — Appeal. 


(a) If bail has been set, any sheriff, any magistrate or other officer having 
authority to admit to bail in the county where the defendant is arrested, 
confined or legally surrendered may take bail in accordance with the provi- 
sions of §§ 40-11-101 — 40-11-144 and release the defendant to appear as 
directed by the officer setting bail. The sheriff or peace officer shall give a 
numbered receipt to the defendant to mandate an accounting for the bail so 
taken and within a reasonable time deposit the bail with the clerk of the court 
having jurisdiction of the offense. 

(b)(1) Under this part, it is the responsibility of the sheriff or judicial 

commissioner to determine the sufficiency of the surety and validity of any 
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bond, and once a sheriff or judicial commissioner has taken bail under this 
subsection (b), that action shall be presumed to be valid. Once a sheriff or 
judicial commissioner has taken bail or refused to take bail, the jurisdiction 
of the court having jurisdiction of the offense shall be limited to the issue of 
whether the sheriff or judicial commissioner has abused discretion. A surety 
which meets the requirements of § 40-11-122(1) or (2) shall be deemed 
sufficient if it is certified by the circuit court clerk of the county where the 
defendant resides to the sheriff, magistrate, or other appropriate officer in 
the county where the defendant was arrested, confined or legally 
surrendered. 

(2) However, any defendant, claiming that a sheriff or judicial commis- 
sioner has acted arbitrarily or capriciously, may, by motion, file an appeal to 
the court having jurisdiction of the offense. Upon appeal, it is the court’s 
duty to determine whether the sheriff or judicial commissioner has acted 
arbitrarily or capriciously. 

(3) This subsection (b) shall not be used to prevent a commercial bonding 
agency from posting bond for any individual when the commercial bondsman 
has previously been approved and authorized to make bonds and the 
bondsman has been so authorized by the presiding judge. 

(c) Before the sheriff, magistrate or other officer admits to bail and releases 
a defendant who is arrested for any kidnapping offense involving a hostage or 
victim, the releasing authority shall make all reasonable and diligent efforts to 
notify the hostage or victim of the alleged offense that the defendant has been 
admitted to bail and is being released. If the hostage or victim is under the age 
of eighteen (18) or otherwise unavailable, the releasing authority shall make 
all reasonable and diligent efforts to notify the family, if any, of the hostage or 
victim that the defendant is being released. 


History. Notification to kidnapping hostages or vic- 
Acts 1978, ch. 506, § 6; 1981, ch. 237, § 1; _ tims, of convict’s release on parole or probation, 
T.C.A., § 40-1206; Acts 1984, ch.911,§ 1;1988,  §§ 40-11-113, 40-28-107. 
ch. 648, § 1. 
Textbooks. 
Cross-References. Tennessee Criminal Practice and Procedure 
Admission to bail pending appeal, § 40-11- (Raybin), § 4.21. 
113, 
Arrest in another county, § 40-11-147. 
Notice to officials of convict’s release, § 41- 
21-224. 


Tennessee Jurisprudence, 4 Tenn. Juris., Bail 
and Recognizance, § 3. 


40-11-107. Taking bail before commitment. 


The committing magistrate or the city court clerk of any incorporated 
municipality or city or that person’s deputies, before whom a defendant is 
brought for examination on a warrant of arrest, are authorized to take bail, 
either for the defendant’s appearance for examination or for the defendant’s 
appearance at court to answer the charge. 


40-11-108 
History. 
Acts 1978, ch. 506, § 7; T.C.A., § 40-1207. 


Law Reviews. 
The Tennessee Court System — Criminal 
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Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 319. 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


1. Unauthorized Taking of Bail. 
2. Procedure upon Application. 


1. Unauthorized Taking of Bail. 

Where an officer takes bail before the pris- 
oner has been examined or committed, it is a 
nullity and the sureties are discharged. State v. 
McCoy, 60 Tenn. 111, 1873 Tenn. LEXIS 422 
(1873). 


2. Procedure upon Application. 

Upon application for bail, the procedure and 
the examination of witnesses are left to the 
discretion of the trial court; however, all mate- 
rial evidence offered by either state or accused 
should be considered. Shaw v. State, 164 Tenn. 
192, 47 S.W.2d 92, 1932 Tenn. LEXIS 2 (1932). 


40-11-108. Taking bail after commitment. 


If the defendant is committed to jail in default of bail, the committing 
magistrate or sheriff or the city court clerk of any incorporated municipality or 
city or the person’s deputies may take bail at any time thereafter, for 
defendant’s appearance at the court having cognizance of the offense. 


History. 
Acts 1978, ch. 506, § 8; T.C.A., § 40-1208. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 4.21. 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


1. Sheriffs Right to Take Bail. 
Where the sheriff takes bail of a prisoner 
before he has been examined or committed, 


such is a nullity and the sureties are dis- 
charged. State v. McCoy, 60 Tenn. 111, 1873 
Tenn. LEXIS 422 (1873). 


40-11-109. Taking bail after indictment. 


After indictment, the sheriff, upon executing the capias or writ of arrest, 
may take bail from the defendant for the defendant’s appearance to answer the 


charge. 


History. 
Acts 1978, ch. 506, § 9; T.C.A., § 40-1209. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 4.21. 
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NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


1. Limits on Sheriffs Power. 
2. Bond to Show Reasons. 


1. Limits on Sheriff's Power. 

Where the magistrate does not adjudge the 
offense to be bailable, the sheriff cannot take 
bail. State v. Horn, 19 Tenn. 473, 1838 Tenn. 
LEXIS 76 (1838). 

A sheriff has no power to take bail for the 


appearance of prisoners committed for offenses, 
except such as is given by statute. State v. 
Horn, 19 Tenn. 473, 1838 Tenn. LEXIS 76 
(1838); State v. McCoy, 60 Tenn. 111, 1873 Tenn. 
LEXIS 422 (1873). 


2. Bond to Show Reasons. 

The bond must show the reason for taking 
the bail. State v. Austin, 23 Tenn. 213, 1843 
Tenn. LEXIS 56 (1843); State v. Quinby, 37 
Tenn. 419, 1858 Tenn. LEXIS 27 (1858). 


40-11-110. Bail for material witness. 


(a) Ifit appears by affidavit that the testimony of a person is material in any 
criminal proceeding and if it is shown that the witness has refused or will 
refuse to respond to process, the court may require the witness to give bail 
under § 40-11-117 or § 40-11-122 for appearance as a witness, in an amount 
fixed by the court. 

(b) If the person fails to give bail, the court may commit the person to the 
custody of the sheriff, pending final disposition of the proceeding in which the 
testimony is needed, may order the person’s release if the person has been 
detained for an unreasonable length of time, and may modify at any time the 
requirement as to bail. 

(c) If the person does not comply with the conditions of the bail bond, the 
court having jurisdiction shall enter an order declaring the bail to be forfeited 
as provided in § 40-11-120 or § 40-11-139. 


Infants and guardians, § 16-11-109. 
Textbooks. 


History. 
Acts 1978, ch. 506, § 10; T.C.A., § 40-1210. 


Cross-References. 
Guardianship, title 34. 


Tennessee Criminal Practice and Procedure 
(Raybin), § 23.16. 


NOTES TO DECISIONS 


1. Arrest and Detention. 

Where plaintiff was a material witness to 
murder, was unable to make bond, and indi- 
cated that he was unwilling to testify, it was 
reasonably unlikely that he would appear at 


suspect’s trial, and there was probable cause to 
arrest and detain plaintiff under T.C.A. § 40- 
11-110. White v. Gerbitz, 892 F.2d 457, 1989 
U.S. App. LEXIS 19177 (6th Cir. Tenn. 1989). 


40-11-111. Bail for persons under disability. 


(a) Individuals who are unable to perform activities of daily living as the 
result of a severe and persistent mental illness, or individuals who have been 
adjudicated mentally incompetent, or infants, need not personally make the 
deposit or execute the bail bond as may be required under §§ 40-11-101 — 
40-11-144, but the deposit and execution may be made for such individuals by 
anyone found by the sheriff or clerk taking the bond to be a responsible 
substitute. 

(b) For the purposes of this section, an individual shall be considered to have 
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a severe and persistent mental illness if: 

(1) Such individual has a psychiatric diagnosis or symptoms consistent 
with a psychiatric diagnosis as specified in the latest edition of the American 
Psychiatric Association Diagnostic and Statistical Manual; and 

(2) Such individual has delusions, hallucinations, extremely disorganized 
thinking or other significant disruptions of consciousness, memory, and 
perception that are not attributable solely to the acute effects of alcohol or 
other drugs; and 

(3) Such individual has a documented medical history of the items listed 
in subdivisions (b)(1) and (2). 

(c) For purposes of this section, unless the context otherwise requires: 

(1) “Delusions” means fixed, clearly false beliefs; and 

(2) “Hallucinations” means clearly erroneous perceptions of reality. 


History. Textbooks. 
Acts 1978, ch. 506, § 11; T.C.A., § 40-1211; Tennessee Criminal Practice and Procedure 
Acts 2010, ch. 937, § 1. (Raybin), § 4.21. 


40-11-112. Arrest warrant issued for failure to comply with conditions. 


Upon an increase in the amount of bail required or the defendant’s failure to 
comply with any condition of a bail bond or recognizance release, the court 
having jurisdiction at the time of the increase or failure shall declare a 
forfeiture and may issue a warrant for the arrest of the defendant. 


History. Sheriff assisting bail bondsman in arrest, 
Acts 1978, ch. 506, § 12; T.C.A., § 40-1212. § 40-11-134. 
Cross-References. Textbooks. 
Arrest of defendant by bail bondsman, § 40- Tennessee Criminal Practice and Procedure 
11-133. (Raybin), § 4.45. 


40-11-1138. Admission to bail pending appeal. 


(a)(1) In the cases in which the defendant may be admitted to bail upon 
appeal, the order admitting the defendant to bail may be made either by the 
court wherein the judgment was rendered, or the judge of the rendering 
court, by the court of criminal appeals, or any judge of the court of criminal 
appeals, or by the supreme court, or any supreme court justice. 

(2) In any case in which any person has been admitted to bail following 
the person’s arrest or indictment, the bail bond, security or cash deposit shall 
continue and be valid and binding pending any trial proceeding and 
appellate review, and no additional or new bail shall be required unless 
ordered by the court wherein the judgment of the conviction was rendered, 
or the judge of the rendering court, or by the court of criminal appeals, or any 
judge of the court of criminal appeals, or by the supreme court, or any 
supreme court judge. 

(3) Nothing in this section shall prevent any of the rendering courts, the 
court of criminal appeals or the supreme court or any judge or justice of those 
courts from reducing or increasing the amount of bail required pending 
appellate review. 

(4) If any person admitted to bail pending appeal is indicted for or 
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convicted of a separate felony offense while released on bail, the bail shall be 
revoked and the defendant committed immediately. 

(b) If a defendant is convicted of first degree murder, a Class A felony or a 
violation of §§ 39-11-117, 39-12-205, 39-13-304, 39-13-402, 39-13-503, 39-13- 
504, 39-14-404, 39-15-402, 39-17-107, 39-17-417(b), 39-17-417(c)(1), 39-17- 
417(i), 39-17-1004(b) or 39-17-1005, the judge shall revoke bail immediately, 
notwithstanding sentencing hearings, motions for a new trial, or related 
post-guilt determination hearings. 

(c) If the defendant is convicted of any other felony offense, the judge may 
revoke bail immediately, notwithstanding sentencing hearings, motions for a 
new trial and related post-guilt determination hearings. 

(d) Before a judge admits to bail pending appeal and releases a defendant 
who is convicted of any kidnapping offense, for which bail is authorized, 
involving a hostage or victim, the judge shall make all reasonable and diligent 
efforts to notify the hostage or victim of the offense that the defendant has been 
admitted to bail pending appeal and is being released. If the hostage or victim 
is under eighteen (18) years of age or is otherwise unavailable, the judge shall 
make all reasonable and diligent efforts to so notify the family, if any, of the 


hostage or victim. 


History. 

Acts 1978, ch. 506, § 13; 1979, ch. 224, § 1; 
1979, ch. 318, § 16; 1979, ch. 397, § 1; 1981, ch. 
449, § 2; 1982, ch. 567, §§ 1, 2; T.C.A., § 40- 
12138; Acts 1988, ch. 648, § 2; 1991, ch. 347, 
§§ 1, 3; 1995, ch. 498, § 1. 


Compiler’s Notes. 

Acts 1995, ch. 498, § 2 provided that the 
amendment by that act applies to all applicable 
convictions occurring on or after July 1, 1995. 


Cross-References. 
Appeal as of right, T.R.A.P. 3. 
Authority to take bail, § 40-11-106. 


Penalty for Class A felony, § 40-35-111. 

Notice to officials of convict’s release, § 41- 
21-224. 

Notification to kidnapping hostages or vic- 
tims, of convict’s release on parole or probation, 
§§ 40-11-106, 40-28-107. 

Parole, § 40-28-505. 

Revocation of bail, § 40-35-116. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 4.1, 4.41, 31.51, 33.104, 33.105. 
Tennessee Jurisprudence, 4 Tenn. Juris., Bail 
and Recognizance, § 4. 


NOTES TO DECISIONS 


Analysis 


1. Constitutionality. 
2. Subsequent Indictment. 


1. Constitutionality. 

There is no U.S. or Tennessee constitutional 
guarantee of bail after conviction and the law 
prohibiting a judge granting or continuing bail 
pending appeal from a conviction under § 39- 
6-417(a)(1) (repealed) does not violate due pro- 
cess or equal protection of law under U.S. 
Const., amends. 5 and 14, or Tenn. Const., art. 
I, § 8. Swain v. State, 527 S.W.2d 119, 1975 
Tenn. LEXIS 642 (Tenn. 1975), appeal dis- 
missed, Swain v. Tennessee, 423 U.S. 1041, 96 


S. Ct. 764, 46 L. Ed. 2d 631, 1976 U.S. LEXIS 
926 (1976). 


2. Subsequent Indictment. 

Request for appeal bond was moot issue 
where defendant was indicted for other offenses 
subsequent to his conviction in the instant case 
and therefore his bond would have been re- 
voked as a matter of law, and also because with 
the affirmation of the convictions in the instant 
case any bonds that defendant could have been 
out on would have been immediately revoked. 
State v. Wright, 836 S.W.2d 130, 1992 Tenn. 
Crim. App. LEXIS 143 (Tenn. Crim. App. 1992), 
appeal denied, 1992 Tenn. LEXIS 378 (Tenn. 
May 26, 1992). 


40-11-114. Contents of written undertaking. 


(a) Bail, when not given in open court, is given by a written undertaking, 
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containing the conditions of release, the agreement of the defendant to appear 
in the court having jurisdiction of the offense as directed by the court and/or an 
amount to be paid for nonappearance, signed by the defendant, and if made 
under § 40-11-122(2), signed also by court-approved and sufficient surety or 
sureties. The written undertaking must be approved by the officer taking it. 

(b) An electronically transmitted facsimile copy of a written undertaking 
shall have the same legal effect as the original written undertaking. An 
electronically transmitted facsimile copy of a written undertaking signed by 
the defendant shall have the same legal effect as the written undertaking 
signed by the defendant. 


History. Tennessee Jurisprudence, 4 Tenn. Juris., Bail 
Acts 1978, ch. 506, § 14; T.C.A., § 40-1214; and Recognizance, § 6. 


Acts 1999, ch. 52, § 1. , 
Law Reviews. 


Textbooks. The Tennessee Bail System — What’s the 


Pritchard on Wills and Administration of Best Cure? (Michael D. Brent), 8 Mem. St. U.L. 
Estates (5th ed., Phillips and Robinson), § 858. poy 191. 


Tennessee Criminal Practice and Procedure 
(Raybin), § 4.12. 


40-11-115. Release on recognizance or unsecured bond — Factors 
considered. 


(a) Any person charged with a bailable offense may, before a magistrate 
authorized to admit the person to bail, be ordered released pending trial on the 
person’s personal recognizance or upon the execution of an unsecured appear- 
ance bond in an amount specified by the magistrate. 

(b) In determining whether or not a person shall be released as provided in 
this section and that a release will reasonably assure the appearance of the 
person as required, the magistrate shall take into account: 

(1) The defendant’s length of residence in the community; 

(2) The defendant’s employment status and history, and financial 
condition; 

(3) The defendant’s family ties and relationships; 

(4) The defendant’s reputation, character and mental condition; 

(5) The defendant’s prior criminal record, including prior releases on 
recognizance or bail; 

(6) The identity of responsible members of the community who will vouch 
for defendant’s reliability; 

(7) The nature of the offense and the apparent probability of conviction 
and the likely sentence, insofar as these factors are relevant to the risk of 
nonappearance; and 

(8) Any other factors indicating the defendant’s ties to the community or 
bearing on the risk of willful failure to appear. 


History. Attorney General Opinions. 
Acts 1978, ch. 506, § 15; T.C.A., § 40-1215. Authority of judicial commissioners and 
Touthanies judges regarding the setting and alteration of 


Tennessee Criminal Practice and Procedure bail. OAG 12-82, 2012 Tenn. AG LEXIS 83 


(Raybin), §§ 4.1, 4.6, 4.22, 4.24. (8/23/12), 
Tennessee Jurisprudence, 4 Tenn. Juris., Bail 
and Recognizance, §§ 6, 10. 
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40-11-116. Conditions on release. 


(a) If a defendant does not qualify for a release upon recognizance under 
§ 40-11-115, then the magistrate shall impose the least onerous conditions 
reasonably likely to assure the defendant’s appearance in court. 

(b) If conditions on release are found necessary, the magistrate may impose 
one (1) or more of the following conditions: 

(1) Release the defendant into the care of some qualified person or 
organization responsible for supervising the defendant and assisting the 
defendant in appearing in court. This supervisor shall maintain close contact 
with the defendant, assist the defendant in making arrangements to appear 
in court, and, where appropriate, accompany the defendant to court. The 
supervisor shall not be required to be financially responsible for the 
defendant, nor to forfeit money in the event the defendant fails to appear in 
court. The department of correction and its officers are not to be considered 
an appropriate qualified organization or person under this section; 

(2) Impose reasonable restrictions on the activities, movements, associa- 
tions and residences of the defendant; and/or 

(3) Impose any other reasonable restriction designed to assure the defen- 
dant’s appearance, including, but not limited to, the deposit of bail pursuant 
to § 40-11-117. 


History. 
Acts 1978, ch. 506, § 16; T.C.A., § 40-1216; 
Acts 2001, ch. 443, §§ 1, 2; 2012, ch. 727, § 10. 


implementation of the act, which amended sub- 
division (b)(1), shall be fully accomplished on or 
before January 1, 2013. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 4.1, 4.6, 4.22, 4.26. 


Compiler’s Notes. 
For the preamble to the act concerning trans- 
fers of certain functions relating to probation 


and parole services and the community correc- Attorney General Opinions. 


tion grant program from the board of probation 
and parole to the department of correction, 
please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 


Authority of judicial commissioners and 
judges regarding the setting and alteration of 
bail. OAG 12-82, 2012 Tenn. AG LEXIS 83 
(8/23/12). 


40-11-117. Bail security required. 


Absent a showing that conditions on a release on recognizance will reason- 
ably assure the appearance of the defendant as required, the magistrate shall, 
in lieu of the conditions of release set out in § 40-11-115 or § 40-11-116, 
require bail to be given. 


History. Tennessee Jurisprudence, 4 Tenn. Juris., Bail 
Acts 1978, ch. 506, § 17; T.C.A., § 40-1217. and Recognizance, § 3. 
Textbooks. 


Tennessee Criminal Practice and Procedure 
(Raybin), § 4.1. 


40-11-118. Execution and deposit — Bail set no higher than necessary 
— Factors considered — Bonds and sureties. 


(a) Any defendant for whom bail has been set may execute the bail bond and 
deposit with the clerk of the court before which the proceeding is pending a 
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sum of money in cash equal to the amount of the bail. Upon depositing this 
sum, the defendant shall be released from custody subject to the conditions of 
the bail bond. Bail shall be set as low as the court determines is necessary to 
reasonably assure the appearance of the defendant as required. 

(b) In determining the amount of bail necessary to reasonably assure the 
appearance of the defendant while at the same time protecting the safety of the 
public, the magistrate shall consider the following: 

(1) The defendant’s length of residence in the community; 

(2) The defendant’s employment status and history and financial 
condition; 

(3) The defendant’s family ties and relationships; 

(4) The defendant’s reputation, character and mental condition; 

(5) The defendant’s prior criminal record, record of appearance at court 
proceedings, record of flight to avoid prosecution or failure to appear at court 
proceedings; 

(6) The nature of the offense and the apparent probability of conviction 
and the likely sentence; 

(7) The defendant’s prior criminal record and the likelihood that because 
of that record the defendant will pose a risk of danger to the community; 

(8) The identity of responsible members of the community who will vouch 
for the defendant’s reliability; however, no member of the community may 
vouch for more than two (2) defendants at any time while charges are still 
pending or a forfeiture is outstanding; and 

(9) Any other factors indicating the defendant’s ties to the community or 

bearing on the risk of the defendant’s willful failure to appear. 
(c)(1) Whenever a court’s judgment includes the requirement that the 
defendant pay a fine or cost, the court may require that the payment of the 
fine or cost be secured by surety bond or other appropriate undertaking if 
such defendant has a history of past due fines and costs. A parent, guardian 
or other responsible party may be permitted to act as surety in order to 
guarantee the payment of the fine or cost. 

(2) Notwithstanding any other provision of law to the contrary, unless the 
surety executes a bond or agreement which specifically makes the surety 
liable for the fine, cost, or restitution, no surety shall be held liable for the 
fine, cost or restitution without the surety’s consent. 

(d)(1) When the court is determining the amount and conditions of bail to be 

imposed upon a defendant, if the defendant is charged with a violation of 

§ 55-10-401, and has one (1) or more prior convictions for the offense of 

driving under the influence of an intoxicant under § 55-10-401, vehicular 

assault under § 39-13-106, aggravated vehicular assault under § 39-13-115, 

vehicular homicide under § 39-13-213(a)(2), aggravated vehicular homicide 

under § 39-13-218, or a prior conviction in another state that qualifies under 

§ 55-10-405(b), the court shall consider the use of special conditions for the 

defendant, including, but not limited to, the conditions set out in subdivision 

(d)(2). 

(2) The special conditions the court shall consider pursuant to subdivision 
(d)(1) are: 

(A) The use of ignition interlock devices; 
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(B) The use of transdermal monitoring devices or other alternative 
alcohol monitoring devices. However, if the court orders the use of a 
monitoring device on or after July 1, 2016, and determines the defendant 
is indigent, the court shall order the portion of the costs of the device that 
the defendant is unable to pay be paid by the electronic monitoring 
indigency fund, established in § 55-10-419; 

(C) The use of electronic monitoring with random alcohol or drug 
testing; or 

(D) Pretrial residency in an in-patient alcohol or drug rehabilitation 
center. 

(3) As used in this subsection (d), “court” includes any person authorized 
by § 40-11-106 to take bail. 

(e) After an inquiry pursuant to § 40-7-123 into the citizenship status of a 
defendant who is arrested for causing a traffic accident resulting in either the 
death or serious bodily injury, as defined in § 55-50-502, of another while 
driving without a valid driver license and evidence of financial responsibility 
as required by § 55-12-1389, if it is determined that the defendant is not 
lawfully present in the United States, when determining the amount of bail, 
the defendant may be deemed a risk of flight. 

(f)(1) If the judge or magistrate determines that a person charged with 

vehicular assault under § 39-13-106, vehicular homicide under § 39-138- 

213(a)(2), or aggravated vehicular homicide under § 39-13-218 on or after 

July 1, 2015, has a prior alcohol-related conviction, the use of a transdermal 

monitoring device shall be a condition of the person’s bail agreement. 

(2) All expenses associated with a person being subject to a transdermal 
monitoring device as a condition of bail shall be paid by that person. If the 
person believes there are legitimate medical reasons why the person is 
unable to be subject to the order, those reasons may be presented at the 
person’s first appearance before a general sessions court judge or judge of a 
court of record. After hearing from the person subject to monitoring, the 
judge may waive, modify, or affirm an order requiring that person to be 
subject to transdermal monitoring. 

(3) The offender shall choose an entity from a list approved by the court to 
provide, administer, and monitor the transdermal device ordered as a 
condition of bail. However, any entity placed on the approved list must have 
the ability to monitor the person’s device on a daily basis and report any 
violation to the court having jurisdiction over the person’s case by no later 
than the business day next following the violation. The person on bail shall 
remain subject to transdermal monitoring for the duration of the time the 
person is released on bail, unless the judge or magistrate specifically 
provides otherwise. 

(4) If the report from the transdermal monitoring entity to the judge 
indicates that the person being monitored violated the conditions of release, 
the judge may issue a capias for the person’s arrest for violation of bond 
conditions. 

(5) As used in this subsection (f): 

(A) “Alcohol-related conviction” means the person has been convicted 
prior to the instant conviction of a violation of § 39-13-213(a)(2), § 39-13- 
106, § 39-13-218, or § 55-10-401; and 
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(B) “Transdermal monitoring device” means any device or instrument 
that is attached to the person, designed to automatically test the alcohol or 
drug content in a person by contact with the person’s skin at least once per 
one-half (1/2) hour regardless of the person’s location, and which detects 
the presence of alcohol or drugs and tampering, obstructing, or removing 
the device. 

(g)(1) If a person is required as a special bond condition to submit to 
monitoring pursuant to subdivisions (d)(2)(A) - (C), subsection (f), § 40-11- 
150, or § 40-11-152, it is a Class B misdemeanor: 

(A) For that person to knowingly tamper with, remove, or vandalize the 
monitoring device; or 

(B) For any person to knowingly aid, abet, or assist a person in 
tampering with, removing, or vandalizing a monitoring device. 

(2) If an entity monitoring the device becomes aware that there has been 
an attempt to either tamper with, disable, remove, or otherwise make the 
device ineffective, or if the bonding agent becomes aware the person has 
violated any bond condition ordered by the court, then the entity monitoring 
the device shall promptly give notice of the violation to the court with 


jurisdiction over the person and the surety of the person’s bail bond. 

(3) The court shall take such action as the case may require, including, 
but not limited to, the revocation of bail. Additionally, the violation also 
constitutes a grounds for surrender under § 40-11-1382. 


History. 

Acts 1978, ch. 506, § 18; 1982, ch. 620, § 1; 
T.C.A., § 40-1218; Acts 1992, ch. 946, § 1; 
1996, ch. 851, § 1; 2010, ch. 867, § 1; 2011, ch. 
487, §§ 1, 2; 2012, ch. 1011, § 1; 2015, ch. 490, 
§§ 1, 2; 2016, ch. 876, § 4; 2016, ch. 993, § 10; 
2018, ch. 1046, § 3. 


Compiler’s Notes. 

Acts 2015, ch. 490, § 3 provided that the act, 
which added subsections (f) and (g), shall apply 
to all applicable bond orders issued on or after 
July 1, 2015. 

Acts 2018, ch. 1046, § 12 provided that the 
act, which amended this section, shall apply to 
offenses committed on or after July 1, 2018. 


Amendments. 

The 2018 amendment substituted “electronic 
monitoring indigency” for “DUI monitoring” 
preceding “fund” in (d)(2)(B). 


Effective Dates. 
Acts 2018, ch. 1046, § 12. July 1, 2018. 


Cross-References. 
Bail for defendant charged with commission 
of crime while free on bail, § 40-11-148. 
Excessive bail, Tenn. Const., art. I, § 16. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 4.1, 4.6, 4.15, 4.27. 

Tennessee Jurisprudence, 4 Tenn. Juris., Bail 
and Recognizance, §§ 3, 7. 


Attorney General Opinions. 

Proposed amendment to bail statutes grant- 
ing judges authority to require a defendant to 
post a cash deposit bond, as opposed to other 
types of bonds, for all bailable offenses involv- 
ing a worthless check, a child custody or sup- 
port violation, or a probation violation deemed 
unconstitutional, OAG 03-054 (4/30/03). 

A court may not offer defendant the option of 
executing a bail bond secured by paying ten 
percent of the bail amount in cash, OAG 04-008 
(1/21/04). 

A court cannot require a defendant to secure 
a bail bond with a cash deposit rather than with 
real estate or sureties, but the court can apply 
the cash deposit to any fines or court costs 
rendered against the defendant, OAG 04-008 
(1/21/04). 

Authority of judicial commissioners and 
judges regarding the setting and alteration of 
bail. OAG 12-82, 2012 Tenn. AG LEXIS 83 
(8/23/12). 


NOTES TO DECISIONS 


1. Security for Payment of Fines. 
Where defendant had “a history of past due 


fines and costs” within the meaning of T.C.A. 
§ 40-11-118, the trial court did not abuse its 
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discretion in requiring him to guarantee the 
payment of fines with sufficient securities. 
State v. Hart, 898 S.W.2d 748, 1994 Tenn. Crim. 
App. LEXIS 774 (Tenn. Crim. App. 1994). 

A cash bond deposited by defendant’s father 
to ensure defendant’s appearance in court could 
not be attached to cover fines and costs in- 
curred by defendant in connection with the 
prosecution. State v. Clements, 925 S.W.2d 224, 
1996 Tenn. LEXIS 423 (Tenn. 1996). 

Trial court erred in denying pretrial bail after 
defendant garnered additional charges while 
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on bail because holding her without bail pend- 
ing trial violated the constitutional guarantee 
to pretrial bail and the trial court had to 
address the statutory factors as to additional 
conditions or bail that might be required to 
reasonably assure the appearance of defendant 
while at the same time protecting the safety of 
the public. State v. Burgins, — S.W.3d —, 2014 
Tenn. Crim. App. LEXIS 1089 (Tenn. Crim. 
App. Dec. 3, 2014), rev'd, 464 S.W.3d 298, 2015 
Tenn. LEXIS 285 (Tenn. Apr. 7, 2015). 


40-11-119. Return of deposit to defendant. 


If the conditions of the bail bond have been performed and the defendant has 
been discharged from all obligations in the cause, the clerk of the court shall 
return to the defendant, unless the court orders otherwise, the entire sum 
which had been deposited. 


History. Tennessee Jurisprudence, 4 Tenn. Juris., Bail 
Acts 1978, ch. 506, § 19; T.C.A., § 40-1219. and Recognizance, § 10. 
Textbooks. 


Tennessee Criminal Practice and Procedure 
(Raybin), §§ 4.27, 4.45. 


40-11-120. Forfeiture of defendant’s bail deposit. 


If the defendant released upon recognizance under § 40-11-115 or posting 
bail bond under § 40-11-118 does not comply with the conditions of the bail 
bond, the court having jurisdiction shall enter an order declaring the bail to be 
forfeited. Notice of the order or forfeiture shall be mailed forthwith by the clerk 
to the defendant at the defendant’s last known address. If the defendant does 
not appear and surrender to the court having jurisdiction within thirty (30) 
days from the date of the forfeiture or, within that period, satisfy the court that 
appearance and surrender by the defendant are impossible and not the 
defendant’s fault, the court shall enter judgment for the state against the 
defendant for the amount of the bail and costs of the court proceedings. The 
deposit made in accordance with § 40-11-118 shall be applied to payment of 
the judgment and costs. Any balance of the judgment and costs may be 
enforced and collected in the same manner as a judgment entered in a civil 
action. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 4.45. 


History. 
Acts 1978, ch. 506, § 20; T.C.A., § 40-1220. 


Cross-References. 


Forfeiture of bail, title 40, ch. 11, part 2. 


40-11-121. Judgment for fine and costs — Deposit applied to payment. 


If a judgment for fine and court costs, or either, is entered in the prosecution 
of a cause in which a deposit had been made by defendant, the deposit shall be 
applied to the payment of the judgment. 
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History. 
Acts 1978, ch. 506, § 21; T.C.A., § 40-1221. 


40-11-122. Bail bond secured by real estate or sureties. 


In lieu of the bail deposit provided for in § 40-11-118, any defendant for 
whom bail has been set may execute a bail bond which may be secured as 
provided in this section. The bail bond may be secured by: 

(1) Real estate situated in this state with nonexempt unencumbered 
equity owned by the defendant or the defendant’s surety worth one and 
one-half (144) times the amount of bail set. If the bail bond is secured by real 
estate, the defendant or the defendant’s surety shall execute a deed of trust 
conveying the real estate in trust to the clerk who shall immediately file the 
deed of trust in the office of the register of the county in which the real estate 
is situated. The costs of preparation of the deed of trust and recordation shall 
be paid by the defendant; 

(2) A written undertaking signed by the defendant and at least two (2) 
sufficient sureties, and approved by the magistrate or officer. Sureties under 
this section shall not be professional bondsmen or attorneys; or 

(3) Asolvent corporate surety or sureties or a professional bail bondsman 
as approved, qualified or regulated by §§ 40-11-101 — 40-11-144 and part 3 
of this chapter. No bond shall be approved unless the surety on the bond 
appears to be qualified. 


History. Constitutionality of proposed amendment to 
Acts 1978, ch. 506, § 22; T.C.A., § 40-1222. bail statutes granting judges authority to re- 
be is, quire a defendant to post a cash deposit bond, 


Tennessee Criminal Practice and Procedure 
(Raybin), §§ 4.28, 4.31, 4.45. 


Attorney General Opinions. 

Property bond must be rejected if it is for real 
estate valued at less than one and one-half 
times the amount of bail set, OAG 03-050 
(4/22/03). 


as opposed to other types of bonds, for all 
bailable offenses involving a worthless check, a 
child custody or support violation, or a proba- 
tion violation, OAG 03-054 (4/30/03). 

A court may not offer defendant the option of 
executing a bail bond secured by paying ten 
percent of the bail amount in cash, OAG 04-008 
(1/21/04). 


40-11-123. Sufficiency of sureties — Evidence. 


(a) Each of the sureties shall be worth the amount expressed in the 
undertaking, subject to the execution; but the court, magistrate or officer in 
taking bail may allow more than two (2) sureties to justify severally in 
amounts less than that expressed in the undertaking, if the whole qualification 
is equivalent to two (2) sufficient sureties. 

(b) The district attorney general, or the court, magistrate or officer, may 
examine the sureties on oath touching their sufficiency, in any manner that the 
district attorney general, or the court, magistrate or officer may deem proper. 
The court or magistrate may also receive other testimony, either for or against 
the sufficiency of sureties. 


History. 
Acts 1978, ch. 506, §§ 23, 24; T.C.A., § 40- 
1223. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 4.31. 
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Tennessee Jurisprudence, 4 Tenn. Juris., Bail 
and Recognizance, §§ 4, 10. 


NOTES TO DECISIONS 
DECISIONS UNDER PRIOR LAW 


1. More Than Two Sureties. 

Where the trial court ruled that an appeal 
bond would be in order and set it at $50,000, 
more than two sureties may execute the bond in 


accordance with the statute, absent any objec- 
tion. Hull v. State, 543 S.W.2d 611, 1976 Tenn. 
Crim. App. LEXIS 319 (Tenn. Crim. App. 1976). 


40-11-124. List of approved and qualified professional bondsmen — 
Certification required — Rules concerning qualifications. 


(a) The clerk, sheriff, municipal courts and other inferior courts shall have 
available a list of professional bondsmen or other sureties approved and 
qualified as solvent by the courts of record with criminal jurisdiction within the 
county. These approved lists shall be provided by the judges of those courts. No 
undertaking shall be accepted unless the professional bondsman or other 
surety is so certified as approved. 

(b) In counties having a population of seven hundred seventy thousand 
(770,000) or more, according to the 1980 federal census or any subsequent 
federal census, the rules concerning the qualifications of bail bond companies 
as established by the criminal court of record shall be applicable in any inferior 
court in the county. The clerk of any such inferior court shall have the duty and 


the responsibility to enforce the rules. 


History. 
Acts 1978, ch. 506, § 37; T.C.A., § 40-1224; 
Acts 1987, ch. 423, § 2. 


Compiler’s Notes. 

For tables of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


Cross-References. 
Professional bondsmen, title 40, ch. 11, part 
a, 


Textbooks. 
Tennessee Jurisprudence, 4 Tenn. Juris., Bail 
and Recognizance, §§ 3, 6. 


NOTES TO DECISIONS 


1. Subject Matter Jurisdiction. 

Chancery court erred in exercising subject 
matter jurisdiction over a bail bond company’s 
action for injunctive relief and declaratory 
judgment declaring proposed Local Rules of 
Practice and Procedure for Bail Bond Compa- 
nies unenforceable, unconstitutional, and in 
violation of the law because it did not have 
subject matter jurisdiction to entertain an ac- 
tion for declaratory or injunctive relief regard- 
ing the validity of local rules of the criminal 
court. Memphis Bonding Co. v. Crim. Court of 
Tenn. 30th Dist., 490 S.W.3d 458, 2015 Tenn. 
App. LEXIS 930 (Tenn. Ct. App. Nov. 25, 2015), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
247 (Tenn. Mar. 22, 2016). 

Because a bail bond company’s underlying 
claim for injunctive relief regarding Local 
Rules of Practice and Procedure for Bail Bond 


Companies could not be brought in chancery 
court, the chancery court could not exercise 
subject matter jurisdiction over the declaratory 
judgment aspect of the case either; the courts 
should not assume that subject matter jurisdic- 
tion existed based on the fact that the issue was 
not addressed. Memphis Bonding Co. v. Crim. 
Court of Tenn. 30th Dist., 490 S.W.3d 458, 2015 
Tenn. App. LEXIS 930 (Tenn. Ct. App. Nov. 25, 
2015), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 247 (Tenn. Mar. 22, 2016). 

To allow the chancery court to review the 
validity or enjoin the enforcement of the local 
rules of the criminal court would interfere with 
the inherent power of the criminal court to 
administer its affairs and impose reasonable 
regulations regarding the making of bonds; the 
statutes and rules do not authorize chancery 
court review of the local rules of the criminal 
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court. Memphis Bonding Co. v. Crim. Court of appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
Tenn. 30th Dist., 490 S.W.3d 458, 2015 Tenn. 247 (Tenn. Mar. 22, 2016). 
App. LEXIS 930 (Tenn. Ct. App. Nov. 25, 2015), 


40-11-125. Approval of bondsmen withheld, withdrawn or suspended. 


(a) In addition to the requirements of part 3 of this chapter regulating 
professional bondsmen, approval of a professional bondsman or other surety 
may be withheld, withdrawn or suspended by any court if, after investigation, 
it appears that a bondsman: 

(1) Has been guilty of violating any of the laws of this state relating to bail 
bonds; 

(2) Has a final judgment of forfeiture entered against the bondsman 
which remains unsatisfied; 

(3) Is guilty of professional misconduct as described in § 40-11-126; or 

(4) If applying for approval as a professional bondsman, has been con- 
victed in any state of the United States of two (2) or more misdemeanors 
which are equivalent to Tennessee Class A or Class B misdemeanors; 
provided, however, that the misdemeanor convictions shall have occurred 
within five (5) years of the date the application for approval is filed. 

(b) Any court withholding, withdrawing or suspending a bondsman or other 
surety under this section shall notify the bondsman in writing of the action 
taken, accompanied by a copy of the charges resulting in the court’s action. If, 
within twenty (20) days after notice, the bail bondsman or surety files a written 
answer denying the charges or setting forth extenuating circumstances, the 
court shall call a hearing within a reasonable time for the purpose of taking 
testimony and evidence on any issues of fact made by the charges and answer. 
The court shall give notice to the bail bondsman, or to the insurer represented 
by the bondsman, of the time and place of the hearing. The parties shall have 
the right to produce witnesses, and to appear personally with or without 
representation by counsel. If, upon a hearing, the court determines that the 
bail bondsman is guilty as alleged in the charges, the court shall thereupon 
withhold, withdraw or suspend the bondsman from the approved list, or 
suspend the bondsman for a definite period of time to be fixed in the order of 
suspension. 

(c) The clerk of the court and the sheriff of the county shall be notified of the 
action of the court and the offending bondsman stricken from the approved list. 

(d) Any applicant for approval whose application has been denied, withheld, 
suspended or revoked shall have the right of appeal to the next highest court 
having criminal jurisdiction, and the appeal shall be heard de novo. 


History. Cross-References. 

Acts 1978, ch. 506, § 38; T.C.A., § 40-1225; Penalties for Class A and B misdemeanors, 
Acts 2013, ch. 169, § 1. § 40-35-111. 
Compiler’s Note. Textbooks. 

For the Preamble to the act concerning the Tennessee Jurisprudence, 4 Tenn. Juris., Bail 


requirement that bail bondsmen be law abiding 


and Recognizance, § 6. 
citizens, please refer to Acts 2013, ch. 169. ee ; 
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NOTES TO DECISIONS 


1. Suspension. 

Evidence failed to show that the superior 
court clerk and a bonding company’s owner 
commingled funds so that the clerk received an 
indirect benefit from the company’s writing of 
bail bonds. Thus, the trial court erred by sus- 
pending the company’s privileges to write bail 
bonds pursuant to T.C.A. § 40-11-125. In re 
AAAA Bonding Co., LLC, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 342 (Tenn. Crim. App. 
May 5, 2016). 

Suspending a bondsman’s protected right to 
write bail bonds did not violate due process 
because (1) the bondsman was sufficiently ap- 


prised of the reasons, as the bondsman’s motion 
to set the suspension aside correctly stated the 
reason, which the court’s conversation with 
counsel confirmed, and (2) the bondsman had a 
sufficient opportunity to be heard as between 
the suspension and the bondsman’s hearing 
and between the hearing and an order denying 
the motion to set the suspension aside, the 
bondsman did not remedy the known reason for 
the suspension, so these delays were not unrea- 
sonable. In re A-River City Bail Bond, Inc., — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 925 
(Tenn. Crim. App. Dec. 12, 2016). 


40-11-126. “Unprofessional conduct” defined for bondsmen and surety 


agents. 


In addition to the criminal sanctions elsewhere provided by law, the 
following is deemed unprofessional conduct and no bondsman or surety agent 


shall: 


(1) Suggest or advise the employment of or name for employment any 
particular attorney to represent the bondsman’s principal; 
(2) Pay a fee or rebate or give or promise anything of value to any clerk of 


court, jailer, police officer, peace officer, committing magistrate or any other 
person who has power to arrest or hold in custody, or to any public official or 
public employee in order to secure a settlement, compromise, remission or 
reduction of the amount of any bail bond or the forfeiture of the bail bond; 

(3) Pay a fee or rebate or give anything of value to an attorney in bail bond 
matters except in defense of any action on a bond; 

(4) Pay a fee or rebate or give or promise anything of value to the principal 
or anyone in the principal’s behalf; 

(5) Participate in the capacity of an attorney at a trial or hearing of one on 
whose bond the person is a surety; 

(6) Solicit business directly or indirectly, by active or passive means, or 
engage in any other conduct which may reasonably be construed as intended 
for the purpose of solicitation of business in any place where prisoners are 
confined or in any place immediately surrounding where prisoners are 
confined; 

(7) Surrender a principal or ask any court to be relieved from a bail bond 
arbitrarily or without good cause; 

(8) Accept anything of value from a principal except the premium; 
provided, that the bondsman shall be permitted to accept collateral security 
or other indemnity from the principal which shall be returned upon final 
termination of liability on the bond. The collateral security or other indem- 
nity required by the bondsman must be reasonable in relation to the amount 
of the bond. When a bail bondsman accepts collateral, the bondsman shall 
give a written receipt for the collateral, and this receipt shall give in detail 
a full description of the collateral received and the terms of redemption; or 

(9) Engage in the business of a professional bondsman or surety without 
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maintaining a permanent business office, business telephone and appropri- 
ate signage indicating that the office is a professional bail bond business. 


History. 
Acts 1978, ch. 506, § 39; T.C.A., § 40-1226; 
Acts 2001, ch. 281, § 1; 2008, ch. 1030, §§ 1, 2; 


Attorney General Opinions. 
Limited restrictions on bondsmen’s activities 
at jail, OAG 98-0147 (8/12/98). 


2009, ch. 239, § 1. 


40-11-127. Charges preferred against bondsman. 


Upon motion, any district attorney general may prefer charges to have a bail 
bondsman stricken from the approved list pursuant to § 40-11-125 with the 
same provisions for notice, answer and hearing before the court, and the same 
right of appeal. 


History. 
Acts 1978, ch. 506, § 40; T.C.A., § 40-1227. 


40-11-128. Certain persons disqualified as bondsmen. 


The following persons or classes shall not be bail bondsmen or agents of bail 
bondsmen or surety companies and shall not directly or indirectly receive any 
benefits from the execution of any bail bond: jailers, attorneys, police officers, 
convicted felons, committing magistrates, municipal or magistrate court 
judges, clerks or deputy clerks, sheriffs, deputy sheriffs and constables, and 
any person having the power to arrest or having anything to do with the 


control of federal, state, county or municipal prisoners. 


History. 
Acts 1978, ch. 506, § 41; T.C.A., § 40-1228. 


Attorney General Opinions. 

Section not in conflict with § 40-11-313, OAG 
98-0176 (8/28/98) (Opinion decided under prior 
law). 

Deputy sheriffs are prohibited from serving 


as bail bondsmen in any district or county in 
Tennessee, OAG 06-092 (5/16/06). 

Section 40-11-128 prohibits the spouse of a 
deputy sheriff from serving as a bail bondsper- 
son if the spouses commingle funds. OAG 14- 
80, 2014 Tenn. AG LEXIS 83 (9/4/14). 


NOTES TO DECISIONS 


1. Restoration of Rights. 

Trial court properly denied a petitioner’s ap- 
plication to qualify as a bondsman’s agent and 
revoked a bondsman’s authorization to write 
bonds because T.C.A. § 40-11-128 clearly pro- 
hibited convicted felons from serving as bond 
agents and failed to provide an exception for 
convicted felons whose citizenship rights had 
been restored. State v. Gray (In re Cox), 389 
S.W.3d 794, 2012 Tenn. Crim. App. LEXIS 635 
(Tenn. Crim. App. Aug. 20, 2012), appeal de- 
nied, Cox v. Gray, — S.W.3d —, 2012 Tenn. 
LEXIS 836 (Tenn. Nov. 21, 2012). 


Evidence failed to show that the superior 
court clerk and a bonding company’s owner 
commingled funds so that the clerk received an 
indirect benefit from the company’s writing of 
bail bonds. Thus, the trial court erred by sus- 
pending the company’s privileges to write bail 
bonds, and its judgment was vacated. In re 
AAAA Bonding Co., LLC, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 342 (Tenn. Crim. App. 
May 5, 2016). 


40-11-129. Sureties not discharged by irregularities. 


No sureties are discharged by reason of: 
(1) The want of any of the qualifications required in this part; 
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(2) There not being the requisite number of sureties; 

(3) Any other agreement than is expressed in the undertaking; 

(4) Infancy, lunacy or any other incapacity of any of the other parties 
thereto; or 

(5) The defendant not having joined in the same. 


History. 
Acts 1978, ch. 506, § 25; T.C.A., § 40-1229. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 4.46. 


40-11-130. Duration of bond or recognizance. 


(a)(1) If a defendant in a criminal case executes a bond or recognizance 
before any court or other person authorized by law to take a bond or 
recognizance for the defendant’s personal appearance before a court to 
answer a criminal charge and there has not been a disposition pursuant to 
§ 40-11-138(b), the bond or recognizance shall be valid and binding upon the 
defendant and the defendant’s sureties, until the time allowed by law for the 
defendant to appeal a finding of guilt to the court of criminal appeals. If the 
defendant timely appeals, the defendant shall be required to make a new 
bond to the court of criminal appeals, unless there has not been a disposition 
pursuant to § 40-11-138(b) and the trial judge, after examination of the 
original bond, sets out in a written order that the original bond is sufficient. 
The court shall use its discretion in determining whether the bond at issue 
should be changed. No presumption is otherwise intended to be raised in this 
section. If the time for appealing to the court of criminal appeals expires and 
the defendant has not filed an appeal, the bondsman, if there has not been 
a disposition pursuant to § 40-11-138(b), may be required to surrender the 
defendant to the court for service of the sentence. 

(2) If the defendant files a timely appeal and the trial court judge orders 
that a new bond be made, the new bond or recognizance shall be made to the 
court of criminal appeals and shall not terminate until the final state court 
to which the defendant may appeal has rendered a decision on the appeal. 
Upon the conclusion of the appellate process, the bondsman shall be 
required to surrender the defendant. 

(b)(1) If the defendant is placed on pretrial, post-plea or judicial diversion, 
community correction, fined or if the defendant’s sentence is suspended and 
probation granted, any such action shall constitute a disposition pursuant to 
§ 40-11-138(b), the bond or recognizance is terminated, and the bondsman 
or other surety shall be released from the bondsman’s or surety’s obligations. 

(2) If the court orders that the defendant is required to make a new bond 
or recognizance while on any of the programs set out in subdivision (b)(1), 
the new bond or recognizance shall be made to the court granting the 
placement. The new bond or recognizance shall not terminate until the 
defendant has completed the period of court-ordered supervision or until the 
defendant’s diversion, community correction or probation is revoked. If the 
defendant’s diversion, community correction or probation is revoked, the 
bondsman may be required to surrender the defendant. 
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(c)(1) A defendant is not required to make any bond or recognizance other 
than that which is required by subsection (a) or (b), unless ordered to do so 
by the appropriate court, because the: 

(A) Bond is insufficient in amount; 

(B) Defendant’s sureties are insolvent; 


(C) Bail is forfeited; or 


(D) Court finds other good and sufficient cause for doing so. 
(2) If the defendant is required to make another bond or recognizance for 
any reason set out in subdivision (c)(1), the sureties on the original bond may 
surrender the defendant and be released on the bond, as is provided by law. 


History. 

Acts 1978, ch. 506, § 26; T.C.A., § 40-1230; 
Acts 1991, ch. 347, § 2; 1997, ch. 504, § 1; 
2005, ch. 378, § 1; 2007, ch. 239, §§ 1-3. 


Compiler’s Notes. 

Acts 1997, ch. 504, which rewrote this sec- 
tion, provided in § 4 that the services per- 
formed by the clerks of court under that act 
with respect to any new bond on appeal, during 
pretrial diversion, community correction or 


during probation shall not be included under 
§ 8-21-401(a)(7)(L) (now § 8-21-409(a)(7)(L)), 
and shall be compensated as otherwise pro- 
vided by law. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 4.41, 9.42. 

Tennessee Jurisprudence, 4 Tenn. Juris., Bail 
and Recognizance, §§ 10, 15. 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


. Transfer to Another Court. 
. Failure to Appear for Sentence. 
. Failure to Appear for Probation Proceedings. 


One 


1. Transfer to Another Court. 

The action of the juvenile judge in transfer- 
ring murder case to the criminal court and 
remanding the accused to the custody of the 
sheriff did not terminate the bail bond contract 
between accused and the bonding company, and 
the bonding company was required to furnish 
the bond stated in the contract when accused 
was allowed release on an increased bond six 
months later or to give accused a partial re- 
fund. Carver v. Rader, 531 S.W.2d 114, 1975 
Tenn. App. LEXIS 168 (Tenn. Ct. App. 1975). 


2. Failure to Appear for Sentence. 

A bail bond is a continuing obligation until 
sentence, and where accused failed to appear 
for sentence after conviction, the condition of 
the bond was broken and his surety became 
liable. Ewing v. United States, 240 F. 241, 1917 
U.S. App. LEXIS 2346 (6th Cir. 1917). 


3. Failure to Appear for Probation Pro- 
ceedings. 

Reading former T.C.A. § 40-11-1380 and 
T.C.A. § 40-11-138(b) together, and applying 
the rules of statutory construction, the Tennes- 
see supreme court held that the specific lan- 
guage of § 40-11-138(b) will prevail; thus, a 
surety is released from his obligation on a bond 
upon disposition of the case, including sentenc- 
ing. State v. Davis (In re Driver), 173 S.W.3d 
411, 2005 Tenn. LEXIS 787 (Tenn. 2005). 


40-11-131. Defects in bond no defense. 


Where a bail bond or recognizance is executed by the accused, it shall be 
valid and binding on the accused and the accused’s sureties for the accused’s 
personal appearance before the court as prescribed by law or, if not payable or 
conditioned as prescribed by law for the appearance of the accused before the 
court from term to term of the court, it shall be held as if the bond or 
recognizance had expressly so stipulated and conditioned on its face, and no 
defect in the bond or recognizance shall avail the defendant and the accused’s 
sureties upon default to appear. 
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History. 
Acts 1978, ch. 506, § 27; T.C.A., § 40-1231. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 4.46. 


40-11-132. Exoneration of bail bondsman or surety by surrender of 
defendant. 


At any time, the bail bondsman or surety may surrender the defendant in 
their exoneration or the defendant may personally surrender to the officer. 
Surrender by a bail bondsman or surety shall be for good cause including, but 
not limited to, the following: 

(1) The defendant has violated the contractual provisions between the 
defendant and the bondsman; 

(2) The bondsman or surety has good cause to believe the defendant will 
not appear as ordered by the court having jurisdiction; 

(3) A forfeit, conditional or final, has been rendered against the defendant; 

(4) The defendant has failed to appear in court either as ordered by the 
court or as commanded by any legal process; or 

(5) The defendant has been arrested while on bond. 


History. Attorney General Opinions. 

Acts 1978, ch. 506, § 28; T.C.A., § 40-1232; Sheriffs duty to receive inmate surrendered 
Acts 2001, ch. 426, §§ 3, 4. by bondman, OAG 98-0174 (8/28/98). 
Textbooks. 


Tennessee Criminal Practice and Procedure 
(Raybin), § 4.46. 


NOTES TO DECISIONS 


1. Surety Denied Exoneration. see, and the surety had failed to notify the 

Surety on bail bonds was properly denied ‘Tennessee trial judge in the manner required 
exoneration where defendant had been ar- by § 40-11-201. De Graw v. State, 608 S.W.2d 
rested in Louisiana but was released when an 155, 1980 Tenn. Crim. App. LEXIS 328 (Tenn. 
extradition request did not issue from Tennes- Crim. App. 1980). 


DECISIONS UNDER PRIOR LAW 


1. Power After Forfeiture. even though forfeiture has been ordered either 
A bail retains the power to arrest andsurren- conditionally or finally. Poteete v. Olive, 527 
der a principal until payment of a forfeiture S.W.2d 84, 1975 Tenn. LEXIS 636 (Tenn. 1975). 


40-11-133. Arrest of defendant by bail bondsman or other authorized 
person. 


(a) For the purposes of §§ 40-11-132, 40-11-203, and 40-11-204, the bail 
bondsman or surety may arrest the defendant on a certified copy of the 
undertaking, at any place either in or out of the state, or may, by written 
authority endorsed on the certified copy, authorize another person to make the 
arrest. In the event that circumstances prevent the obtaining of a certified copy 
of the undertaking or capias from the clerk’s office at the time of the arrest or 
surrender, a duplicate copy of the same shall suffice until such time that a 
certified copy can be obtained from the clerk’s office. 


40-11-134 


CRIMINAL PROCEDURE 


180 


(b) After the payment of the forfeiture, the bail bondsman or surety may 
arrest the defendant on a certified copy of the capias, or may, by a written 
authority endorsed on the certified copy, authorize another person to make the 


arrest. 


(c) Any capias issued pursuant to a forfeit, whether the forfeit is conditional 
or final, shall remain in full force and effect until the defendant is apprehended 
and returned to the criminal justice system, and a disposition is entered in the 


defendant’s case. 


(d) Any approved bail bondsman in good standing is authorized to return 
the defendant to the jurisdiction for which the bail bond is obligated for the 
defendant’s appearance; provided, the bail bondsman is liable for the expenses 
of returning the defendant and the defendant is located within this state. 


History. 

Acts 1978, ch. 506, § 31; T.C.A., § 40-1233; 
Acts 1987, ch. 423, § 4; 1991, ch. 347, § 4; 
2001, ch. 426, § 1; 20038, ch. 303, § 1; 2010, ch. 
799, § 1; 2011, ch. 367, § 2. 


Cross-References. 
Arrest warrant issued for failure to comply 
with conditions, § 40-11-112. 


Textbooks. 
Tennessee Jurisprudence, 4 Tenn. Juris., Bail 
and Recognizance, §§ 8, 10. 


Attorney General Opinions. 

Sheriffs duty to receive inmate surrendered 
by bondsman, OAG 98-0174 (8/28/98). 

A bounty hunter can legally break and enter 
into a residence to make an arrest if it is the 
suspect’s residence only, OAG 01-20 (2/7/01). 

T.C.A. § 40-11-133 applies to bounty hunters 
arresting a suspect wanted by another state, 
OAG 01-20 (2/7/01). 


DECISIONS UNDER PRIOR LAW 


1. Legality of Arrest. 

For arrest of principal by bail or his agents to 
be legal, the bond or a certified copy thereof 
must be exhibited to the principal at the time of 
the arrest, and, if the arrest is made by agents 


of the bail, the bond or copy thereof must 
contain a proper endorsement to them by the 
bail authorizing them to make the arrest. Po- 
teete v. Olive, 527 S.W.2d 84, 1975 Tenn. LEXIS 
636 (Tenn. 1975). 


40-11-134. Sheriff assisting bail bondsman or surety in arrest. 


The bail bondsman or surety is also entitled to the aid of the sheriff of any 
county in this state in making the arrest, within the bounds of the sheriffs 
county, by producing a certified copy of the bail bond, and, in person or by 
agent, accompanying the officer to receive the person arrested. 


History. 
Acts 1978, ch. 506, § 32; T.C.A., § 40-1234. 


Cross-References. 
Arrest warrant issued for failure to comply 
with conditions, § 40-11-112. 


Textbooks. 
Tennessee Jurisprudence, 4 Tenn. Juris., Bail 
and Recognizance, § 8. 


40-11-135. Return of bail bond after arrest. 


The sheriff making the arrest under § 40-11-134 shall return the copy of the 
bail bond, with an endorsement of the sheriffs action, in the same manner as 
the sheriff is required to return a capias. 
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History. 
Acts 1978, ch. 506, § 33; T.C.A., § 40-1235. 


Textbooks. 
Tennessee Jurisprudence, 4 Tenn. Juris., Bail 
and Recognizance, § 10. 


40-11-136. Surrender to sheriff. 


The surrender shall be made to the sheriff of the county in which the 
defendant is bound to answer for the offense, whether by change of venue or 
otherwise, and the sheriff is not bound to accept the surrender unless made at 
the place of holding the court in that county, or at the county jail. 


History. Attorney General Opinions. 
Acts 1978, ch. 506, § 30; T.C.A., § 40-1236; Sheriffs duty to receive inmate surrendered 
2006, ch. 745, § 1. by bondsman, OAG 98-0174 (8/28/98). 


NOTES TO DECISIONS 


1. Surety Denied Exoneration. see, and the surety had failed to notify the 

Surety on bail bonds was properly denied Tennessee trial judge in the manner required 
exoneration where defendant had been ar- by § 40-11-201. De Graw v. State, 608 S.W.2d 
rested in Louisiana but was released when an’ 155, 1980 Tenn. Crim. App. LEXIS 328 (Tenn. 
extradition request did not issue from Tennes- Crim. App. 1980). 


40-11-137. Duty of bail bondsman or surety upon surrendering defen- 
dant — Hearing. 


(a) Upon surrendering the defendant, the bail bondsman or surety shall, as 
soon as is reasonably practicable, go before any court having jurisdiction 
authorized to admit to bail, and notify the officer of the surrender. 

(b)(1) Any court having jurisdiction so notified shall have the defendant 

brought before it as soon as.practicable, and within seventy-two (72) hours, 

and determine whether or not the surrender was for good cause. 

(2)(A) If the court having jurisdiction finds that the surrender was 

arbitrary or not for good cause, it may order the defendant rereleased upon 

the same undertaking or impose other conditions as provided by law. 

(B) If the surrender is found to be for good cause, the court having 
jurisdiction shall approve the surrender by endorsement upon the bail 
bond or by other writing, and it shall be the duty of the surrendering bail 
bondsman to deliver the written approval or copy of the approval to the 
sheriff. 

(3) This subsection (b) shall not apply where a surrender is based on a 
conditional or final judgment of forfeiture issued by the court having 
jurisdiction over the defendant. 

(c) The court shall fix the amount of premium to be refunded, if any. 


History. Textbooks. 
Acts 1978, ch. 506, § 29; T.C.A., § 40-1237; Tennessee Criminal Practice and Procedure 
Acts 2012, ch. 685, § 1. (Raybin), § 4.46. 


40-11-138. Release of bail bondsmen or sureties from obligations. 


(a) If the conditions of the bail bond have been performed and the defendant 
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has been discharged from the defendant’s obligations in the cause, the clerk of 
the court shall return to the bondsman the deposit of any cash. If the bail has 
been secured by real estate, the clerk of the court shall immediately prepare 
and forward to the register a written release of the deed of trust on the real 
estate. The costs of the release shall be paid by the defendant. 

(b)(1) A bail bondsman or surety shall be released from an obligation under 

a bail bond if the charge against the surety’s principal is disposed of by 

acquittal, agreement with the state, whether diversion or otherwise, or 

retirement. 
(2)(A) Ifthe charge is disposed of by conviction or a plea of guilty, the bond 
shall remain in effect until the court renders the defendant’s sentence. 
(B) After conviction or a plea of guilty, and before the court renders the 
defendant’s sentence, the bond shall not be forfeited against a surety, shall 
not be included in the calculation of a professional bondsman’s capacity or 
solvency, or otherwise negatively impact the surety. 

(c) If after the bond has been active and in effect for three (3) years and the 
state has failed to seek an original indictment before a grand jury against the 
defendant covered by the bond, the bond shall not be forfeited against the 
surety and shall not be included in the calculation of a professional bondsman’s 


capacity, solvency, or otherwise negatively impact the surety involved. 


History. 

Acts 1978, ch. 506, § 34; T.C.A., § 40-1238; 
Acts 1988, ch. 877, § 1; 1989, ch. 109, § 1; 
2013, ch. 388, § 2; 2014, ch. 922, § 1; 2017, ch. 
262, § 1. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), § 4.45. 

Tennessee Jurisprudence, 4 Tenn. Juris., Bail 
and Recognizance, § 10. 


NOTES TO DECISIONS 


Analysis 


1. Construction With Other Sections. 
2. Release of Obligation. 


1. Construction With Other Sections. 

Reading former T.C.A. § 40-11-130 and 
T.C.A. § 40-11-138(b) together, and applying 
the rules of statutory construction, the Tennes- 
see supreme court held that the specific lan- 
guage of § 40-11-138(b) will prevail; thus, a 
surety is released from his obligation on a bond 
upon disposition of the case, including sentenc- 
ing. State v. Davis (In re Driver), 173 S.W.3d 
411, 2005 Tenn. LEXIS 787 (Tenn. 2005). 


2. Release of Obligation. 

Trial court erred in issuing a judgment of 
final forfeiture because a surety’s obligation to 
secure defendant’s appearance was discharged 
upon the dismissal of the first indictment, the 
second indictment was not a superseding in- 
dictment where it was issued more than four 
weeks after the trial court dismissed the first 
indictment, and although the surety stated an 
incorrect dismissal date of the first indictment 
in its motion to the trial court, the theory for 
relief was the same theory that the surety 
asserted on appeal. In re Jenkins Bonding Co., 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 390 
(Tenn. Crim. App. May 27, 2016). 


40-11-139. Forfeiture of bail security — Notice to defendant and sure- 
ties. 


(a) If the defendant whose release is secured under § 40-11-122 does not 
comply with the conditions of the bail bond, the court having jurisdiction shall 
enter an order declaring the bail to be forfeited. Notice of the order of forfeiture 
shall be immediately sent by certified mail, restricted delivery, return receipt 
requested, by the clerk of the court to the defendant at the defendant’s last 
known address. The defendant’s surety will be served with scire facias upon 
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the forfeiture entered and a capias shall be issued for the defendant. When the 
defendant, who failed to appear pursuant to conditions of a bail bond, is 
arrested on a capias, the surety on the defendant’s forfeited bond is released. 

(b) After the expiration of one hundred eighty (180) days from the date 
surety is served with scire facias or scire facias is returned to the clerk 
unserved or undelivered, the court may enter judgment for the state against 
the defendant and the defendant’s sureties for the amount of the bail and costs 
of the proceedings. 

(c) No execution shall issue upon a final forfeit, nor shall proceedings be 
taken for its enforcement until the expiration of thirty (30) days after its entry. 


History. 

Acts 1978, ch. 506, § 35; 1979, ch. 160, § 1; 
T.C.A., § 40-1239; Acts 1997, ch. 504, § 2; 2011, 
ch. 367, § 1; 2013, ch. 388, § 1; 2016, ch. 963, 
Sxl, 


Cross-References. 
Forfeiture of bail, title 40, ch. 11, part 2. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 4.45. 


NOTES TO DECISIONS 


Analysis 


1. Exoneration. 
2. Grace Period. 


1. Exoneration. 

A surety may seek exoneration at the final 
hearing and after the final hearing until a final 
judgment against it is actually paid. Indemnity 
Ins. Co. v. Blackwell, 653 S.W.2d 262, 1983 
Tenn. App. LEXIS 546 (Tenn. Ct. App. 1983). 

Trial court, which found a bonding company 
was at fault for knowing that the defendant 
was in Australia but waiting until after the 
final forfeiture to apprehend him, did not abuse 
its discretion by granting only partial exonera- 
tion from a final forfeiture of a $200,000 bond. 
The record did not preponderate against the 
findings of the trial court, which discredited the 
bonding company’s claim that it did not at- 
tempt to obtain the defendant sooner based 


40-11-140. Execution on judgment. 


upon law enforcement’s request. In re Am. 
Bonding Co., — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 409 (Tenn. Crim. App. June 2, 
2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 682 (Tenn. Sept. 23, 2016). 


2. Grace Period. 

Additional 30 days is not provided after a 
final forfeiture is entered to surrender defen- 
dant before a final forfeiture can be executed; 
therefore, relief was not warranted simply be- 
cause defendant surrendered to law enforce- 
ment after the final forfeiture, but before pay- 
ment of such. The time period between the final 
forfeiture and payment of costs was already 
addressed by a statute, which left it to the 
sound discretion of the trial court whether the 
bail bondsman or surety was relieved of liabil- 
ity of bail. Danny Blankenship Bonding Co. v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 75 (Tenn. Crim. App. Feb. 3, 2016). 


(a)(1) If judgment is entered in favor of the state on any bail bond, the 
district attorney general shall have execution issued on the judgment and 
delivered immediately to the sheriff to be executed by levy on the cash 
deposited with the clerk of the court or on the real estate described in the 


deed of trust. 


(2) The cash shall be used to satisfy the judgment and costs. 

(3) The real estate shall be sold in the same manner as in execution sales 
in civil actions and the proceeds of the sale shall be used to satisfy the 
judgment, all court costs and prior encumbrances, if any. 

(4) The balance shall be returned to the grantor of the deed of trust. 
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(b) The real estate so sold may be redeemed in the same manner as real 
estate may be redeemed after judicial or execution sales in civil actions. 

(c) A bond forfeiture shall be collected within the earlier of either five (5) 
years from the date the defendant failed to appear or the date of last activity 
in the case, after which time collection from the surety shall be forever barred. 


History. 
Acts 1978, ch. 506, § 36; T.C.A., § 40-1240; 
Acts 2004, ch. 753, § 1; 2015, ch. 517, § 2. 


Textbooks. 
Tennessee Jurisprudence, 4 Tenn. Juris., Bail 
and Recognizance, § 15. 


NOTES TO DECISIONS 


Analysis 


1. Construction. 
2. Court Authority Over Forfeitures. 


1. Construction. 

T.C.A. § 40-11-140 does not mandate that 
forfeiture judgments on cash bonds for which a 
bondsman has undertaken a surety obligation 
must be satisfied first and only from the gen- 
eral funds that have been deposited by the 
bondsman for the purpose of being allowed to 
make bonds, generally, in a particular court. In 


re Hitt, 910 S.W.2d 900, 1995 Tenn. Crim. App. 
LEXIS 706 (Tenn. Crim. App. 1995). 


2. Court Authority Over Forfeitures. 

Criminal court could refuse to grant a bail 
bondsman’s petition to pay certain forfeiture 
judgments from his cash deposit based on its 
authority to take reasonable steps to insure 
that assets were available to cover his potential 
forfeiture liability. In re Hitt, 910 S.W.2d 900, 
1995 Tenn. Crim. App. LEXIS 706 (Tenn. Crim. 
App. 1995). 


40-11-141. Release during trial — Revocation. 


(a) Adefendant released before trial shall continue on release during trial or 


release pending trial under the same terms and conditions as were previously 
imposed, unless the court determines pursuant to § 40-11-137 or § 40-11-144 
that other terms and conditions or termination of release are necessary to 
assure the defendant’s presence during trial, or to assure that the defendant’s 
conduct will not obstruct the orderly and expeditious progress of the trial. 

(b) If after the defendant is released upon personal recognizance, an 
unsecured personal appearance bond, or any other bond approved by the court, 
the defendant violates a condition of release, is charged with an offense 
committed during the defendant’s release, or engages in conduct which results 
in the obstruction of the orderly and expeditious progress of the trial or other 
proceedings, then the court may revoke and terminate the defendant’s bond 
and order the defendant held without bail pending trial or without release 
during trial. 


History. 
Acts 1978, ch. 506, § 42; T.C.A., § 40-1241; 
Acts 2011, ch. 57, § 1. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 4.41. 


NOTES TO DECISIONS 


Analysis 


1. Constitutional Right to Bail. 
2. Revocation of Bail. 


1. Constitutional Right to Bail. 
Trial court erred in denying pretrial bail after 
defendant garnered additional charges while 


on bail because holding her without bail pend- 
ing trial violated the constitutional guarantee 
to pretrial bail and the trial court had to 
address the statutory factors as to additional 
conditions or bail that might be required to 
reasonably assure the appearance of defendant 
while at the same time protecting the safety of 
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the public. State v. Burgins, — S.W.3d —, 2014 
Tenn. Crim. App. LEXIS 1089 (Tenn. Crim. 
App. Dec. 3, 2014), rev’d, 464 S.W.3d 298, 2015 
Tenn. LEXIS 285 (Tenn. Apr. 7, 2015). 


2. Revocation of Bail. 
When defendant engaged in criminal conduct 
while released on bond, the Tennessee trial 
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court was required to conduct a bail revocation 
hearing to determine whether defendant for- 
feited the constitutional right to pretrial bail in 
compliance with the procedure established to 
meet the constitutional due process require- 
ments. State v. Burgins, 464 S.W.3d 298, 2015 
Tenn. LEXIS 285 (Tenn. Apr. 7, 2015). 


40-11-142. Due diligence to determine person’s criminal history. 


(a) After an officer arrests a person for one (1) of the offenses listed in this 
subsection (a), but prior to the determination of bail for the arrest offense by 
the judge or magistrate, the arresting officer or the officer’s agency shall 
exercise due diligence in determining the existence of prior arrests for, and 
violations of, § 39-13-106, § 39-13-115, § 39-13-213(a)(2), § 39-13-218, or 
§ 55-10-401. 

(b) Using due diligence to determine a person’s criminal history means the 
officer makes use of all available databases, including the Tennessee bureau of 
investigation interstate identification index (III), the Tennessee criminal 
history database, driver license history, relevant information related to those 
prior convictions provided pursuant to § 40-6-203, and other official records 
regarding the person’s prior criminal and arrest history to which the officer or 
officer’s agency has access. 


History. 
Acts 2016, ch. 1075, § 1. 


Compiler’s Notes. 

Former § 40-11-142 (Acts 1978, ch. 506, 
§ 438; T.C.A., § 40-1242), concerning release 
pending sentence and notice of appeal, was 
repealed by Acts 1997, ch. 504, § 3, effective 
July 1, 1997. 


Code Commission Notes. Acts 2016, ch. 
1075, § 1 enacted a new section § 40-11-153, 
but the section has been redesignated as § 40- 
11-142 by authority of the Code Commission. 


40-11-143. Change in bail or conditions of release. 


A motion for a change in bail or other conditions of release shall be by written 
motion, served upon opposing counsel or upon the defendant personally if the 
defendant is not represented by counsel, within a time reasonable under the 
circumstances before the hearing on the motion. In granting or denying a 
motion for a change in bail or other conditions of release, the court shall set 
forth in writing the reasons for its action. 


History. Tennessee Forms (Robinson, Ramsey and 
Acts 1978, ch. 506, § 44; T.C.A., § 40-1243. Harwell), No. 3-5-4. 
Textbooks. 


Tennessee Criminal Practice and Procedure 
(Raybin), §§ 4.7, 4.10. 


40-11-144. Review of release decision. 


(a) The actions by a trial court from which an appeal lies to the supreme 
court or court of criminal appeals in granting, denying, setting or altering 
conditions of the defendant’s release shall be reviewable in the manner 
provided in the Tennessee Rules of Appellate Procedure. 

(b) If the action to be reviewed is that of a court from which an appeal lies 
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to a court inferior to the supreme court or court of criminal appeals, review 
shall be sought in the next higher court upon writ of certiorari. 


History. Attorney General Opinions. 

Acts 1978, ch. 506, § 45; 1981, ch. 449, § 2; Authority of judicial commissioners and 
T.C.A., § 40-1244. judges regarding the setting and alteration of 
rey Peat i e bail. OAG 12-82, 2012 Tenn. AG LEXIS 83 

; (8/23/12). 


Release in criminal cases, T.R.A.P. 8. 


40-11-145. “Guaranteed arrest or bail bond certificate” defined. 


As used in this section and § 40-11-146, “guaranteed arrest or bail bond 
certificate” means a printed card or other certificate issued by an association to 
any of its members, which is signed by the member and contains a printed 
statement that the association and the surety company are both licensed to do 
business in this state and that the guaranteed arrest or bail bond certificate is 
issued pursuant to the terms of this section and § 40-11-146, and: 

(1) The bond guarantees the appearance of the person whose signature 
appears on the card or certificate; and 

(2) That the surety company will, in the event of the failure of the person 
to appear in court at the time set for appearance, pay any fine or forfeiture 
imposed upon the person in an amount not to exceed one thousand dollars 

($1,000). 


History. Textbooks. 

Acts 1967, ch. 292, § 1; T.C.A., §§ 40-1241, Tennessee Criminal Practice and Procedure 
40-1245; Acts 1984, ch. 620, § 1; 1992, ch. 688, (Raybin), § 4.35. 
§ 1. 


40-11-146. Guaranteed arrest or bail bond certificate in lieu of cash 
bail. 


A guaranteed arrest or bail bond certificate presented by the person whose 
signature appears thereon shall be accepted in lieu of cash bail in an amount 
not to exceed five thousand dollars ($5,000) as an arrest or bail bond to 
guarantee the appearance of the person in any court in this state, at the time 
required by the court, when the person is arrested for violation of any traffic 
law of the state or traffic ordinance of any municipality therein relating to the 
operation of a motor vehicle. The guaranteed arrest or bail bond certificate 
shall be subject to all of the limitations appearing on its face; but, when 
accepted, shall be subject to the same forfeiture and enforcement provision as 
a bail bond or cash bond. However, the violation must have been committed 
prior to the expiration date shown on the guaranteed arrest or bail bond 
certificate. 


History. Textbooks. 

Acts 1967, ch. 292, § 2; T.C.A., §§ 40-1242, Tennessee Criminal Practice and Procedure 
40-1246; Acts 1984, ch. 620, § 2; 1992, ch. 688, (Raybin), § 4.35. 
§ 2; 1995, ch. 270, § 1. 


187 BAIL 40-11-148 


40-11-147. Admission to bail after arrest in one county upon a warrant 
issued in another county. 


A defendant arrested in one county on a warrant issued in another county for 
the commission of an offense for which the maximum punishment is impris- 
onment for ten (10) years or less is entitled to be admitted to bail in the county 
of arrest by the same officials and in the same manner as if arrested in the 
county issuing the warrant, subject to the following provisions: 

(1) The appropriate clerk or magistrate shall fix the amount of bail to be 
required and shall set the amount forth on the face of the warrant; and 

(2) The sheriff of the county in which the arrest is made, or the sheriffs 
deputy, shall transmit the undertaking of bail to the sheriff of the county 
from which the warrant issued, who shall return it to the court as provided 

in § 40-11-106. 


History. Textbooks. 
Acts 1978, ch. 866, § 1; T.C.A., § 40-1247. Tennessee Criminal Practice and Procedure 


Compiler’s Notes. (Raybin), § 3.3. 


This section may be affected by Tenn. R. 
Crim. P. 4. 


Cross-References. 
Bail for defendant charged with commission 
of crime while free on bail, § 40-11-148. 


40-11-148. Bail for defendant charged with commission of crime while 
free on bail. 


(a) When a defendant has been admitted to and released on bail for a 
criminal offense, whether prior to or during trial or pending appeal, and the 
defendant is charged with the commission of one (1) or more bailable offenses 
while released on bail, the judge shall set the defendant’s bail on each new 
offense in an amount not less than twice that which is customarily set for the 
offense charged. 

(b)(1) When the court is determining the amount and conditions of bail to be 

imposed upon a defendant who is charged with driving under the influence 

of an intoxicant under § 55-10-401, vehicular assault under § 39-13-106, 

aggravated vehicular assault under § 39-13-115, vehicular homicide under 

§ 39-13-213(a)(2), or aggravated vehicular homicide under § 39-13-218, the 

court shall consider the use of special conditions for such defendant, 

including, but not limited to, the conditions set out in subdivision (b)(2), if 
the offense for which bail is being set was committed while the defendant 
was released on bail for a prior charge of violating any offense listed in this 

subdivision (b)(1). 

(2) The special conditions the court shall consider pursuant to subdivision 

(b)(1) are: 

(A) The use of an ignition interlock device; 

(B) The use of a transdermal monitoring device or other alternative 
alcohol monitoring devices. However, if the court orders the use of a 
monitoring device on or after July 1, 2016, and the court determines the 
defendant to be indigent, the court shall order that the portion of the costs 
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of the device that the defendant is unable to pay be paid by the electronic 
monitoring indigency fund, established in § 55-10-419; 
(C) The use of electronic monitoring with random alcohol or drug 


testing; or 


(D) Pretrial residency in an in-patient alcohol or drug rehabilitation 


center. 


(3) As used in this subsection (b), “court” includes any person authorized 


by § 40-11-106 to take bail. 


History. 

Acts 1981, ch. 351, § 1; T.C.A., § 40-1248; 
Acts 2010, ch. 867, § 2; 2011, ch. 487, § 3; 
2016, ch. 876, § 5; 2016, ch. 993, § 11; 2018, ch. 
1046, § 3. 


Compiler’s Notes. 

Acts 2018, ch. 1046, § 12 provided that the 
act, which amended this section, shall apply to 
offenses committed on or after July 1, 2018. 


Amendments. 

The 2018 amendment substituted “electronic 
monitoring indigency” for “DUI monitoring” 
preceding “fund” in (b)(2)(B). 


Effective Dates. 
Acts 2018, ch. 1046, § 12. July 1, 2018. 


Cross-References. 

Bail to be set no higher than necessary, Tenn. 
Const., art I, § 16, § 40-11-118. 

Bailable offenses, Tenn. Const., art. I, § 15, 
§ 40-11-102. 

Right to bail, maximum amounts, § 40-11- 
105. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 4.9, 33.104. 


40-11-149. Attorney not permitted to sign bond in criminal case. 


(a) Itis an offense for an attorney practicing in any of the courts of this state 
to sign any bond, or enter into any recognizance, as surety for the appearance 
of any person, other than a member of the attorney’s immediate family, in any 
criminal case pending against the person in any of the courts in this state. 

(b) A violation of subsection (a) is a Class C misdemeanor with no incar- 


ceration permitted. 


History. 
Acts 1989, ch. 591, § 2. 


Sentencing Commission Comments. This 
section allows an attorney to sign on the bond of 
a person in the attorney’s immediate family. 


Compiler’s Notes. 
This section is the successor to former § 39- 
6-1201. 


Cross-References. 

Liability of professional societies, title 62, ch. 
50, part 1. 

Penalty for Class C misdemeanor, § 40-35- 
PLL, 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


1. Application. 

Former statute did not apply to judgments 
for fines and costs, but only to bonds and 
recognizances for the appearance of defendants 
for trial in pending criminal cases, and did not 


prohibit attorneys from becoming sureties for 
such judgments for fines and costs. Halfacre v. 
State, 112 Tenn. 609, 79 S.W. 132, 1903 Tenn. 
LEXIS 130 (1903). 
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40-11-150. Determination of risk to victim prior to release — Condi- 
tional release — Discharge of conditions — Notification to 
law enforcement. [Effective until January 1, 2019. See 
version effective on January 1, 2019.] 


(a) In addition to the factors set out in § 40-11-118, in making a decision 
concerning the amount of bail required for the release of a defendant who is 
arrested for the offense of child abuse, child neglect, or child endangerment, as 
defined in § 39-15-401, the offense of aggravated child abuse, aggravated child 
neglect, or aggravated child endangerment, as defined in § 39-15-402, the 
offense of stalking, aggravated stalking or especially aggravated stalking, as 
defined in § 39-17-315, any criminal offense defined in title 39, chapter 13, in 
which the alleged victim of the offense is a victim as defined in § 36-3-601(5), 
(10) or (11), or is in violation of an order of protection as authorized by title 36, 
chapter 3, part 6, the magistrate shall review the facts of the arrest and 
detention of the defendant and determine whether the defendant is: 

(1) A threat to the alleged victim; 

(2) Athreat to public safety; and 

(3) Reasonably likely to appear in court. 

(b) Before releasing a person arrested for or charged with an offense 
specified in subsection (a), or a violation of an order of protection, the 
magistrate shall make findings on the record, if possible, concerning the 
determination made in accordance with subsection (a), and shall impose one 
(1) or more conditions of release or bail on the defendant to protect the alleged 
victim of any such offense and to ensure the appearance of the defendant at a 
subsequent court proceeding. The conditions may include: 

(1) An order enjoining the defendant from threatening to commit or 
committing specified offenses against the alleged victim; 

(2) An order prohibiting the defendant from harassing, annoying, tele- 
phoning, contacting or otherwise communicating with the alleged victim, 
either directly or indirectly; 

(3) An order directing the defendant to vacate or stay away from the home 
of the alleged victim and to stay away from any other location where the 
victim is likely to be; 

(4) An order prohibiting the defendant from using or possessing a firearm 
or other weapon specified by the magistrate; 

(5) An order prohibiting the defendant from possession or consumption of 
alcohol, controlled substances or controlled substance analogues; 

(6) An order requiring the defendant to carry or wear a global positioning 
monitoring system device and, if able, pay the costs associated with 
operating that device and electronic receptor device provided to the victim, 
pursuant to § 40-11-152; and 

(7) Any other order required to protect the safety of the alleged victim and 
to ensure the appearance of the defendant in court. 

(c) Concurrent with the imposition of one (1) or more conditions of release, 
the magistrate shall: 

(1) Issue a written order for conditional release containing the conditions 
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of the release on a form prepared by the administrative office of the courts, 

in consultation with the Tennessee task force against domestic violence, and 

distributed to judges and magistrates by the administrative office of the 
courts; 

(2) Immediately distribute a copy of the order to the law enforcement 
agency having custody of the defendant, which agency shall file and 
maintain the order in the same manner as is done for orders of protection; 
and 

(3) Provide the law enforcement agency with any available information 
concerning the location of the victim in a manner that protects the safety of 
the victim. 

(d) The law enforcement agency having custody of the defendant shall 
provide a copy of the conditions to the defendant upon the defendant’s release. 
Failure to provide the defendant with a copy of the conditions of release does 
not invalidate the conditions if the defendant has notice of such conditions. 

(e) If conditions of release are imposed without a hearing, the defendant 
may request a prompt hearing before the court having jurisdiction of the 
offense for which the defendant was arrested or is charged to review the 
conditions. Upon such a request, the court shall hold a prompt hearing to 
review the conditions. 

(f) When a defendant who is arrested for or charged with an offense specified 
in subsection (a) or with a violation of an order of protection is released from 
custody, the law enforcement agency having custody of the defendant shall: 

(1) Use all reasonable means to immediately notify the victim of the 
alleged offense of the release and of the address and telephone number of the 
nearest source of assistance to victims of domestic violence, including, but 
not limited to, shelters, counseling centers or other appropriate community 
resources; and 

(2) Send the victim at the victim’s last known address a copy of any 
conditions of release. If the victim is present at the time the conditions are 
imposed, a copy of the conditions may be given to the victim at that time; 
provided, that failure to furnish the victim a copy of any conditions of release 
shall not constitute negligence per se by the law enforcement agency. 

(g) Release of a defendant who is arrested for or charged with a crime 
specified in subsection (a) or with a violation of an order of protection shall not 
be delayed because of the requirements of subsection (f). 

(h)(1) Any offender arrested for the offense of stalking, aggravated stalking, 
or especially aggravated stalking, as defined in § 39-17-315, or any criminal 
offense defined in title 39, chapter 13, in which the alleged victim is a victim 
as defined in § 36-3-601, shall not be released within twelve (12) hours of the 
time of arrest. The magistrate or other official duly authorized to release the 
offender may, however, release the offender in less than twelve (12) hours if 
the official finds that the offender is not a threat to the alleged victim. 

(2) The findings shall be reduced to writing. The written findings must be 
attached to the warrant and shall be preserved as a permanent part of the 
record. The arresting officer shall make official note of the time of the arrest 
in order to establish the beginning of the twelve-hour period required by this 
subsection (h). 
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(3) If the offender is released prior to the conclusion of the twelve-hour 
period, the official shall make all reasonable efforts to directly contact the 
victim and inform the victim that the person charged with the offense will be 
released prior to the conclusion of the twelve-hour period mandated in 
subdivision (h)(1). 

(4) If an order of protection or restraining order has been issued against 

an offender arrested for an offense listed in subdivision (h)(1), but the 
offender has not been served with the order prior to incarceration, the 
offender shall be served whenever possible with the order prior to the 
offender’s release from incarceration. If an order has not been served on the 
offender at the conclusion of the offender’s twelve-hour holding period, the 
offender may be released, but the order shall be served as soon as possible 
after the release. Service remains valid on an offender if it is made after the 
offender is released from incarceration rather than while incarcerated for 
the twelve-hour hold period. 
(i)(1) A person who violates a condition of release imposed pursuant to this 
section shall be subject to immediate arrest with or without a warrant as 
provided in § 40-7-103(b). If the violation of the condition of release also 
constitutes the offense of violation of a protective order as prohibited by 
§ 39-13-1138, the person shall be charged with the offense, and the bail of the 
person violating the condition of release may be revoked by the court having 
jurisdiction of the offense. 

(2) If the violation of the condition or release does not also constitute a 

violation of § 39-13-113, the release condition violation shall be punished as 
contempt of the court imposing the conditions, and the bail of the person 
violating the condition of release may be revoked. 
(j)(1) If a defendant upon whom conditions of release have been imposed 
pursuant to this section is for any reason discharged or released from those 
conditions, the discharging or releasing court shall notify all law enforce- 
ment agencies within its jurisdiction that the defendant is no longer subject 
to the conditions originally imposed. 

(2) The administrative office of the courts, in consultation with the 
domestic violence state coordinating council, shall prepare a discharge from 
conditions of release notification form to send to law enforcement agencies as 
required by subdivision (j)(1) and shall distribute the form to all courts with 
the authority to discharge or release a defendant from conditions of release. 
(k)(1) Any offender arrested for a violation of § 71-6-119, involving physical 
harm or abuse in which the alleged victim is an adult of advanced age as 
those terms are defined in § 71-6-102, shall not be released within twelve 
(12) hours of the time of arrest. The magistrate or other official duly 
authorized to release the offender may, however, release the offender in less 
than twelve (12) hours if the official finds that the offender is not a threat to 
the alleged victim. 

(2) The findings shall be reduced to writing. The written findings must be 
attached to the warrant and shall be preserved as a permanent part of the 
record. The arresting officer shall make official note of the time of arrest in 
order to establish the beginning of the twelve-hour period required by this 
subsection (k). 
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(3) If the offender is released prior to the conclusion of the twelve-hour 
period, the official shall make all reasonable efforts to directly contact the 
victim and inform the victim that the person charged with the offense will be 
released prior to the conclusion of the twelve-hour period mandated in 
subdivision (k)(1). 

(4)(A) A person who violates a condition of release imposed pursuant to 

this section shall be subject to immediate arrest with or without a warrant 

as provided in § 40-7-103(b). If the violation of the condition of release also 
constitutes the offense of violation of a protective order as prohibited by 

§ 39-13-113, the person shall be charged with the offense, and the bail of 

the person violating the condition of release may be revoked by the court 

having jurisdiction of the offense. 

(B) If the violation of the condition of release does not also constitute a 
violation of § 39-13-1138, the release condition violation shall be punished 
as contempt of the court imposing the conditions, and the bail of the person 
violating the condition of release may be revoked. 

(1)(1)(A) Any officer who has reason to believe that a defendant under arrest 
may pose a substantial likelihood of serious harm to the defendant or to 
others may make a recommendation to the community mental health 
crisis response service that the defendant be evaluated by a member of 
such service to determine if the defendant is subject to admission to a 
hospital or treatment resource pursuant to § 33-6-403. 

(B) The assessment of the defendant by a member of a community 
mental health crisis response service shall be completed within twelve (12) 
hours from the time the defendant is in custody or the magistrate or other 
official with the authority to determine bail shall set bail and admit the 
defendant to bail, when appropriate. However, if the assessment is being 
conducted at the end of the twelve-hour period, the member of the 
community mental health crisis response service may complete the 
assessment. The magistrate or other official duly authorized to release the 
defendant may, however, release the accused in less than twelve (12) hours 
if the official determines that sufficient time has or will have elapsed for 
the victim to be protected. 

(C) Ifthe assessment of the defendant by the member of the community 
mental health crisis response service indicates that the defendant does not 
meet the standards of § 33-6-403, the officer who has reasonable cause to 
believe that the defendant may pose a substantial likelihood of serious 
harm shall so report to the magistrate or other official with the authority 
to determine bail and such magistrate or official shall set bail and admit 
the defendant to bail, when appropriate. 

(2) The officer who has reasonable cause to believe that the defendant 
may pose a substantial likelihood of serious harm shall note the time the 
defendant was taken into custody for purposes of beginning the twelve-hour 
assessment period provided in subdivision (/)(1)(B). 

(m)(1) Following the arrest of a person for any criminal offense defined in 

title 39, chapter 18, in which the alleged victim of the offense is a domestic 

abuse victim as defined in § 36-3-601, the court or magistrate shall make a 

finding whether there is probable cause to believe the respondent either: 
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(A) Caused serious bodily injury, as defined in § 39-11-106, to the 


alleged domestic abuse victim; or 


(B) Used or displayed a deadly weapon, as defined in § 39-11-106. 

(2) If the court or magistrate finds probable cause to believe that one (1) 
or both of the circumstances in subdivision (m)(1) did occur, unless the court 
or magistrate finds that the offender no longer poses a threat to the alleged 
victim or public safety, the court or magistrate shall impose the twelve-hour 
hold period and victim notification requirements in accordance with subsec- 


tion (h). 


(3) Prior to the offender’s release on bond, the court or magistrate shall 
issue a no contact order containing all of the bond conditions set out in this 
section that are applicable to the protection of a domestic abuse victim. 


History. 

Acts 1995, ch. 410, § 1; 1996, ch. 710, § 1; 
1997, ch. 487, § 1; 1999, ch. 128, §§ 1, 2; 1999, 
ch. 138, §§ 1-3; 2000, ch. 633, § 1; 2001, ch. 
309, §§ 1-5; 2004, ch. 780, § 1; 2005, ch. 482, 
8§ 5, 6; 2006, ch. 920, §§ 5, 6; 2008, ch. 868, 
§ 4; 2010, ch. 937, § 2; 2010, ch. 981, § 5; 2011, 
ch. 406, § 1; 2012, ch. 848, § 30; 2015, ch. 245, 
Gur 2015, ch. 3/0, 8§ 1,°252016. ch. ’720,'§ 1; 
2018, ch. 586, § 2. 


Compiler’s Notes. 

Acts 2011, ch. 406, § 3 provided that the act, 
which added subdivision (b)(6), shall apply to 
all arrests on or after July 1, 2011. 


Amendments. 
The 2018 amendment added (m). 


Effective Dates. 
Acts 2018, ch. 586, § 4. July 1, 2018. 


Cross-References. 
Contempt, title 29, ch. 9. 


Probation and eligibility, § 40-35-303. 
Adult protection act, title 71, ch. 6, part 1. 


Law Reviews. 

GPS Monitoring of Domestic Violence Of- 
fenders in Tennessee: Generating Problems 
Surreptitiously (Natalie Fox Malone), 43 U. 
Mem. L. Rev. 171 (2012). 

Twelve Angry Hours: Improving Domestic 
Violence Holds in Tennessee Without Risk of 
Violating the Constitution, 10 Tenn. J. L. & 
Pol’y 215 (2015). 


Attorney General Opinions. 

Constitutionality of conditions of release or 
bail, OAG 95-057 (5/24/95). 

Constitutionality of Public Chapter 128, 
OAG 00-021 (2/15/00). i 

The 2005 revision of T.C.A. § 36-3-612 in no 
way modifies the authority of a trial court to 
punish the violation of a bail condition under 
the language of T.C.A. § 40-11-150(i), OAG 
05-183 (12/22/05). 


NOTES TO DECISIONS 


1. Violation Found. 

Defendants violated T.C.A. § 40-11-150 by 
holding a domestic violence arrestee for 12 
hours before allowing him to post bond when a 
magistrate had not found him to be a threat to 
a victim, public safety, or a bail risk. However, 
the arrestee’s constitutional rights to due pro- 
cess were not violated by defendants’ mistake 


as to the meaning of § 40-11-150(h); the fact 
that defendant was held for 12 hours before 
being released on bail did not automatically 
constitute a constitutional violation. Hopkins v. 
Bradley County, 338 S.W.3d 529, 2010 Tenn. 
App. LEXIS 724 (Tenn. Ct. App. Nov. 19, 2010), 
appeal denied, — S.W.3d —, 2011 Tenn. LEXIS 
369 (Tenn. Apr. 18, 2011). 


40-11-150. Determination of risk to victim prior to release — Condi- 
tional release — Discharge of conditions — Notification to 
law enforcement. [Effective on January 1, 2019. See ver- 
sion effective until January 1, 2019.] 


(a) In addition to the factors set out in § 40-11-118, in making a decision 
concerning the amount of bail required for the release of a defendant who is 
arrested for the offense of child abuse, child neglect, or child endangerment, as 
defined in § 39-15-401, the offense of aggravated child abuse, aggravated child 
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neglect, or aggravated child endangerment, as defined in § 39-15-402, the 
offense of stalking, aggravated stalking or especially aggravated stalking, as 
defined in § 39-17-3815, any criminal offense defined in title 39, chapter 13, in 
which the alleged victim of the offense is a victim as defined in § 36-3-601(5), 
(10) or (1D), or is in violation of an order of protection as authorized by title 36, 
chapter 3, part 6, the magistrate shall review the facts of the arrest and 
detention of the defendant and determine whether the defendant is: 

(1) A threat to the alleged victim; 

(2) A threat to public safety; and 

(3) Reasonably likely to appear in court. 

(b) Before releasing a person arrested for or charged with an offense specified 
in subsection (a), or a violation of an order of protection, the magistrate shall 
make findings on the record, if possible, concerning the determination made in 
accordance with subsection (a), and shall impose one (1) or more conditions of 
release or bail on the defendant to protect the alleged victim of any such offense 
and to ensure the appearance of the defendant at a subsequent court proceeding. 
The conditions may include: 

(1) An order enjoining the defendant from threatening to commit or 
committing specified offenses against the alleged victim; 

(2) An order prohibiting the defendant from harassing, annoying, tele- 
phoning, contacting or otherwise communicating with the alleged victim, 
either directly or indirectly; 

(3) An order directing the defendant to vacate or stay away from the home 
of the alleged victim and to stay away from any other location where the 
victim is likely to be; | 

(4) An order prohibiting the defendant from using or possessing a firearm 
or other weapon specified by the magistrate; 

(5) An order prohibiting the defendant from possession or consumption of 
alcohol, controlled substances or controlled substance analogues; 

(6) An order requiring the defendant to carry or wear a global positioning 
monitoring system device and, if able, pay the costs associated with operating 
that device and electronic receptor device provided to the victim, pursuant to 
§ 40-11-152; and 

(7) Any other order required to protect the safety of the alleged victim and 
to ensure the appearance of the defendant in court. 

(c) Concurrent with the imposition of one (1) or more conditions of release, the 
magistrate shall: 

(1) Issue a written order for conditional release containing the conditions 
of the release on a form prepared by the administrative office of the courts, in 
consultation with the Tennessee task force against domestic violence, and 
distributed to judges and magistrates by the administrative office of the 
courts; 

(2) Immediately distribute a copy of the order to the law enforcement 
agency having custody of the defendant, which agency shall file and maintain 
the order in the same manner as is done for orders of protection; and 

(3) Provide the law enforcement agency with any available information 
concerning the location of the victim in a manner that protects the safety of 
the victim. 
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(d) The law enforcement agency having custody of the defendant shall 
provide a copy of the conditions to the defendant upon the defendant’s release. 
Failure to provide the defendant with a copy of the conditions of release does not 
invalidate the conditions if the defendant has notice of such conditions. 

(e) If conditions of release are imposed without a hearing, the defendant may 
request a prompt hearing before the court having jurisdiction of the offense for 
which the defendant was arrested or is charged to review the conditions. Upon 
such a request, the court shall hold a prompt hearing to review the conditions. 

(f) When a defendant who is arrested for or charged with an offense specified 
in subsection (a) or with a violation of an order of protection is released from 
custody, the law enforcement agency having custody of the defendant shall: 

(1) Use all reasonable means to immediately notify the victim of the alleged 
offense of the release and of the address and telephone number of the nearest 
source of assistance to victims of domestic violence, including, but not limited 
to, shelters, counseling centers or other appropriate community resources; 
and 

(2) Send the victim at the victim’s last known address a copy of any 
conditions of release. If the victim is present at the time the conditions are 
imposed, a copy of the conditions may be given to the victim at that time; 
provided, that failure to furnish the victim a copy of any conditions of release 
shall not constitute negligence per se by the law enforcement agency. 

(g) Release of a defendant who is arrested for or charged with a crime 
specified in subsection (a) or with a violation of an order of protection shall not 
be delayed because of the requirements of subsection (f). 

(h)(1) Any offender arrested for the offense of stalking, aggravated stalking, 
or especially aggravated stalking, as defined in § 39-17-315, or any criminal 
offense defined in title 39, chapter 13, in which the alleged victim is a victim 
as defined in $ 36-3-601, shall not be released within twelve (12) hours of the 
time of arrest. The magistrate or other official duly authorized to release the 
offender may, however, release the offender in less than twelve (12) hours if the 
official finds that the offender is not a threat to the alleged victim. 

(2) The findings shall be reduced to writing. The written findings must be 
attached to the warrant and shall be preserved as a permanent part of the 
record. The arresting officer shall make official note of the time of the arrest 
in order to establish the beginning of the twelve-hour period required by this 
subsection (h). 

(3) If the offender is released prior to the conclusion of the twelve-hour 
period, the official shall make all reasonable efforts to directly contact the 
victim and inform the victim that the person charged with the offense will be 
released prior to the conclusion of the twelve-hour period mandated in 
subdivision (h)(1). 

(4) If an order of protection or restraining order has been issued against an 
offender arrested for an offense listed in subdivision (h)(1), but the offender 
has not been served with the order prior to incarceration, the offender shall be 
served whenever possible with the order prior to the offender’s release from 
incarceration. If an order has not been served on the offender at the 
conclusion of the offender’s twelve-hour holding period, the offender may be 
released, but the order shall be served as soon as possible after the release. 
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Service remains valid on an offender if it is made after the offender is released 
from incarceration rather than while incarcerated for the twelve-hour hold 
period. 

(i)(1L) A person who violates a condition of release imposed pursuant to this 
section shall be subject to immediate arrest with or without a warrant as 
provided in § 40-7-103(b). If the violation of the condition of release also 
constitutes the offense of violation of a protective order as prohibited by 
§ 39-13-113, the person shall be charged with the offense, and the bail of the 
person violating the condition of release may be revoked by the court having 
jurisdiction of the offense. 

(2) If the violation of the condition or release does not also constitute a 

violation of § 39-13-113, the release condition violation shall be punished as 
contempt of the court imposing the conditions, and the bail of the person 
violating the condition of release may be revoked. 
Q(D If a defendant upon whom conditions of release have been imposed 
pursuant to this section is for any reason discharged or released from those 
conditions, the discharging or releasing court shall notify all law enforcement 
agencies within its jurisdiction that the defendant is no longer subject to the 
conditions originally imposed. 

(2) The administrative office of the courts, in consultation with the domes- 
tic violence state coordinating council, shall prepare a discharge from 
conditions of release notification form to send to law enforcement agencies as 
required by subdivision (j)(1) and shall distribute the form to all courts with 
the authority to discharge or release a defendant from conditions of release. 
(k)(1) Any offender arrested for a violation of § 71-6-119, involving physical 
harm or abuse in which the alleged victim is an adult of advanced age as 
those terms are defined in §$ 71-6-102, or for a violation of § 39-15-507 or 
§ 39-15-508 involving neglect or aggravated neglect shall not be released 
within twelve (12) hours of the time of arrest. The magistrate or other official 
duly authorized to release the offender may, however, release the offender in 
less than twelve (12) hours if the official finds that the offender is not a threat 
to the alleged victim. 

(2) The findings shall be reduced to writing. The written findings must be 
attached to the warrant and shall be preserved as a permanent part of the 
record. The arresting officer shall make official note of the time of arrest in 
order to establish the beginning of the twelve-hour period required by this 
subsection (k). 

(3) If the offender is released prior to the conclusion of the twelve-hour 
period, the official shall make all reasonable efforts to directly contact the 
victim and inform the victim that the person charged with the offense will be 
released prior to the conclusion of the twelve-hour period mandated in 
subdivision (k)(1). 

(4)(A) A person who violates a condition of release imposed pursuant to 

this section shall be subject to immediate arrest with or without a warrant 

as provided in § 40-7-103(6). If the violation of the condition of release also 
constitutes the offense of violation of a protective order as prohibited by 

§ 39-13-113, the person shall be charged with the offense, and the bail of 

the person violating the condition of release may be revoked by the court 

having jurisdiction of the offense. 
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(B) If the violation of the condition of release does not also constitute a 
violation of § 39-13-113, the release condition violation shall be punished 
as contempt of the court imposing the conditions, and the bail of the person 
violating the condition of release may be revoked. 

(l)(1)(A) Any officer who has reason to believe that a defendant under arrest 
may pose a substantial likelihood of serious harm to the defendant or to 
others may make a recommendation to the community mental health crisis 
response service that the defendant be evaluated by a member of such 
service to determine if the defendant is subject to admission to a hospital or 
treatment resource pursuant to § 33-6-403. 

(B) The assessment of the defendant by a member of a community mental 
health crisis response service shall be completed within twelve (12) hours 
from the time the defendant is in custody or the magistrate or other official 
with the authority to determine bail shall set bail and admit the defendant 
to bail, when appropriate. However, if the assessment is being conducted at 
the end of the twelve-hour period, the member of the community mental 
health crisis response service may complete the assessment. The magistrate 
or other official duly authorized to release the defendant may, however, 
release the accused in less than twelve (12) hours if the official determines 
that sufficient time has or will have elapsed for the victim to be protected. 

(C) If the assessment of the defendant by the member of the community 
mental health crisis response service indicates that the defendant does not 
meet the standards of § 33-6-403, the officer who has reasonable cause to 
believe that the defendant may pose a substantial likelihood of serious 
harm shall so report to the magistrate or other official with the authority to 
determine bail and such magistrate or official shall set bail and admit the 
defendant to bail, when appropriate. 

(2) The officer who has reasonable cause to believe that the defendant may 
pose a substantial likelihood of serious harm shall note the time the 
defendant was taken into custody for purposes of beginning the twelve-hour 
assessment period provided in subdivision (1)(1)(B). 

(m)\(1l) Following the arrest of a person for any criminal offense defined in 

title 39, chapter 13, in which the alleged victim of the offense is a domestic 

abuse victim as defined in § 36-3-601, the court or magistrate shall make a 

finding whether there is probable cause to believe the respondent either: 

(A) Caused serious bodily injury, as defined in §$ 39-11-106, to the 
alleged domestic abuse victim; or 

(B) Used or displayed a deadly weapon, as defined in § 39-11-106. 

(2) If the court or magistrate finds probable cause to believe that one (1) or 
both of the circumstances in subdivision (m)(1) did occur, unless the court or 
magistrate finds that the offender no longer poses a threat to the alleged 
victim or public safety, the court or magistrate shall impose the twelve-hour 
hold period and victim notification requirements in accordance with subsec- 
tion (h). 

(3) Prior to the offender’s release on bond, the court or magistrate shall 
issue a no contact order containing all of the bond conditions set out in this 
section that are applicable to the protection of a domestic abuse victim. 
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History. 

Acts 1995, ch. 410, § 1; 1996, ch. 710, § 1; 
1997, ch. 487, § 1; 1999, ch. 128, §§ 1, 2; 1999, 
ch. 138, §§ 1-3; 2000, ch. 633, § 1; 2001, ch. 
309, §§ 1-5; 2004, ch. 780, § 1; 2005, ch. 482, 
8§ 5, 6; 2006, ch. 920, §§ 5, 6; 2008, ch. 868, 
§ 4; 2010, ch. 937, § 2; 2010, ch. 981, § 5; 2011, 
ch. 406, § 1; 2012, ch. 848, § 30; 2015, ch. 245, 
§ 1¢ 2015, ch.375, §§ 1, 2; 2016; ch. 720, § “1; 
2018, ch. 586, § 2; 2018, ch. 1050, § 7. 


Compiler’s Notes. 

Acts 2011, ch. 406, § 3 provided that the act, 
which added subdivision (b)(6), shall apply to 
all arrests on or after July 1, 2011. 

Acts 2018, ch. 1050, § 1 provided that the act, 
which amended this section, shall be known 
and may be cited as the “Elderly and Vulner- 
able Adult Protection Act of 2018.” 

Acts 2018, ch. 1050, § 17 provided that the 
act, which amended this section, shall apply to 
acts committed on or after January 1, 2019. 


Amendments. 
The 2018 amendment by ch. 586 added (m). 
The 2018 amendment by ch. 1050, effective 
January 1, 2019, in (k)(1), inserted “or for a 
violation of § 39-15-507 or § 39-15-508 involv- 
ing neglect or aggravated neglect”. 


CRIMINAL PROCEDURE 


198 


- 


Effective Dates. 

Acts 2018, ch. 586, § 4. July 1, 2018. 
_ Acts 2018, ch. 1050, § 17. January 1, 2019; 
provided, that for the purpose of promulgating 
rules, the act took effect on May 21, 2018. 


Cross-References. 
Contempt, title 29, ch. 9. 
Probation and eligibility, § 40-35-303. 
Adult protection act, title 71, ch. 6, part 1. 


Law Reviews. 

GPS Monitoring of Domestic Violence Of- 
fenders in Tennessee: Generating Problems 
Surreptitiously (Natalie Fox Malone), 43 U. 
Mem. L. Rev. 171 (2012). 

Twelve Angry Hours: Improving Domestic 
Violence Holds in Tennessee Without Risk of 
Violating the Constitution, 10 Tenn. J. L. & 
Pol’y 215 (2015). 


Attorney General Opinions. 

Constitutionality of conditions of release or 
bail, OAG 95-057 (5/24/95). 

Constitutionality of Public Chapter 128, 
OAG 00-021 (2/15/00). 

The 2005 revision of T.C.A. § 36-3-612 in no 
way modifies the authority of a trial court to 
punish the violation of a bail condition under 
the language of T.C.A. § 40-11-150(i), OAG 
05-183 (12/22/05). 


NOTES TO DECISIONS 


1. Violation Found. 

Defendants violated T.C.A. § 40-11-150 by 
holding a domestic violence arrestee for 12 
hours before allowing him to post bond when a 
magistrate had not found him to be a threat to 
a victim, public safety, or a bail risk. However, 
the arrestee’s constitutional rights to due pro- 
cess were not violated by defendants’ mistake 


as to the meaning of § 40-11-150(h); the fact 
that defendant was held for 12 hours before 
being released on bail did not automatically 
constitute a constitutional violation. Hopkins v. 
Bradley County, 338 S.W.3d 529, 2010 Tenn. 
App. LEXIS 724 (Tenn. Ct. App. Nov. 19, 2010), 
appeal denied, — S.W.3d —, 2011 Tenn. LEXIS 
369 (Tenn. Apr. 13, 2011). 


40-11-151. Notice to person employing bail bondsman. 


Any person utilizing the services of a professional bail bondsman or bonding 
agent shall receive a copy of the following notice with the person’s bail bond. No 
changes may be made in the substance of the notice; but minor printing 
adjustments may be made. The notice may be printed on the face, back or as 
a separate attachment to the bond. 


NOTICE 
IF YOU USE A PROFESSIONAL BONDSMAN: 


Amount of Charges to You. The premium fee for your bond should not be 
more than ten percent (10%) of the face amount of your bond. For example, if 
your bond is $2,500, the premium on the bond should not be more than $250. 
In addition to this amount, the law also permits a one-time $25 initiation fee, 
(T.C.A. § 40-11-316). 

Insist on a Receipt. The law, (T.C.A. § 40-11-304), requires a bail bonds- 
man to keep a duplicate receipt. The receipt must show the name of the person 
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paying money or pledging property, the name of the person for whom it was 
paid, the account or purpose for which it is received, and the suit, action or 
matter in which the money is paid. 

Collateral That Can Be Required. If a bondsman insists on collateral in 
addition to the ten percent (10%) premium fee, you may wish to talk to another 
bondsman. However, a bondsman may accept collateral, and if the bondsman 
accepts collateral, the bondsman must give you a written receipt for the 
collateral, and the receipt shall give in detail a full description of the collateral 
received and the terms of redemption as required by T.C.A. § 40-11-126(8). 

A BONDSMAN MAY NOT LOCK YOU BACK UP OR SURRENDER YOU 
ARBITRARILY OR WITHOUT GOOD CAUSE. GOOD CAUSE MAY IN- 
CLUDE YOUR FAILURE TO PERFORM YOUR OBLIGATIONS UNDER 
THE CONTRACT YOU HAVE WITH YOUR BONDSMAN (T.C.A. § 40-11- 
126(7) & § 40-11-132). 


History. 
Acts 1997, ch. 245, § 1. 


40-11-152. Global positioning monitoring system as a condition of bail. 


(a)(1) For the purposes of this part, “global positioning monitoring system” 
means a system that electronically determines and reports the location of an 
individual through the use of a transmitter or similar device carried or worn 
by the individual that transmits latitude and longitude data to a monitoring 
entity through global positioning satellite technology. 

(2) “Global positioning monitoring system” does not include a system that 
contains or operates global positioning system technology, radio frequency 
identification technology or any other similar technology that is implanted in 
or otherwise invades or violates the individual’s body. 

(b) Pursuant to § 40-11-150, the magistrate may order any defendant who 
is arrested for the offense of stalking, aggravated stalking or especially 
ageravated stalking, as defined in § 39-17-315, any criminal offense defined in 
title 39, chapter 13, in which the alleged victim of the offense is a victim as 
defined in § 36-3-601(5), (10) or (11), or is in violation of an order of protection 
as authorized by title 36, chapter 3, part 6, to do the following as a condition 
of bail: 

(1) Carry or wear a global positioning monitoring system device and, 
except as provided by subsection (h), pay the costs associated with operating 
that system in relation to the defendant; or 

(2) If the alleged victim of the offense consents after receiving the 
information described by subsection (d) and, except as provided by subsec- 
tion (h), pay the costs associated with providing the victim with an electronic 
receptor device that: 

(A) Is capable of receiving the global positioning monitoring system 
information from the device carried or worn by the defendant; and 

(B) Notifies the victim if the defendant is at or near a location that the 
defendant has been ordered to refrain from going to or near under 

§ 40-11-150. 

(c) Before imposing a condition described by subsection (b), the magistrate 
must afford an alleged victim an opportunity to provide the magistrate with a 
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list of areas from which the victim would like the defendant excluded and shall 
consider the victim’s request, if any, in determining the locations the defendant 
will be ordered to refrain from going to or near. If the magistrate imposes a 
condition described by subsection (b), the magistrate shall specifically describe 
the locations that the defendant has been ordered to refrain from going to or 
near and the minimum distances, if any, that the defendant must maintain 
from those locations. 

(d) Before imposing a condition described by subdivision (b)(2), the magis- 
trate must provide to an alleged victim information regarding: 

(1) The victim’s right to participate in a global positioning monitoring 
system or to refuse to participate in that system and the procedure for 
requesting that the magistrate terminate the victim’s participation; 

(2) The manner in which the global positioning monitoring system tech- 
nology functions and the risks and limitations of that technology, and the 
extent to which the system will track and record the victim’s location and 
movements; 

(3) Any locations that the defendant is ordered to refrain from going to or 
near and the minimum distances, if any, that the defendant must maintain 
from those locations; 

(4) Any sanctions that the magistrate may impose on the defendant for 
violating a condition of bond imposed under this section; 

(5) The procedure that the victim is to follow, and support services 
available to assist the victim, if the defendant violates a condition of bond or 
if the global positioning monitoring system equipment fails; 

(6) Community services available to assist the victim in obtaining shelter, 
counseling, education, child care, legal representation, and other assistance 
available to address the consequences of domestic violence; and 

(7) The fact that the victim’s communications with the magistrate con- 
cerning the global positioning monitoring system and any restrictions to be 
imposed on the defendant’s movements are not confidential. 

(e) In addition to the information described by subsection (d), the magistrate 
shall provide to an alleged victim who participates in a global positioning 
monitoring system under this section the name and telephotie number of an 
appropriate person employed by a local law enforcement agency who the victim 
may call to request immediate assistance if the defendant violates a condition 
of bond imposed under this section. 

(f) In determining whether to order a defendant’s participation in a global 
positioning monitoring system under this section, the magistrate shall con- 
sider the likelihood that the defendant’s participation will deter the defendant 
from seeking to kill, physically injure, stalk, or otherwise threaten the alleged 
victim before trial. 

(g) An alleged victim may request that the magistrate terminate the 
victim’s participation in a global positioning monitoring system at any time. 
The magistrate may not impose sanctions on the victim for requesting 
termination of the victim’s participation in or refusing to participate in a global 
positioning monitoring system under this section. 

(h) The magistrate may allow a defendant to perform community service in 
lieu of paying the costs required by subsection (b) if the magistrate determines 
that the defendant is indigent. 
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(i) The magistrate that imposes a condition described by subsection (b) shall 
order the entity that operates the global positioning monitoring system to 
notify the magistrate and the appropriate local law enforcement agency if a 
defendant violates a condition of bond imposed under this section. 

(j) This section shall not limit the authority of the magistrate to impose any 
other reasonable conditions of bond or enter any orders of protection under 
other applicable statutes. 

(k) The global positioning monitoring of any defendant ordered pursuant to 
this section shall be provided by the county or municipality in which the court 
ordering the monitoring is located and shall not be provided by the board of 


parole. 


History. 
Acts 2011, ch. 406, § 2. 


Compiler’s Notes. 

Acts 2011, ch. 406, § 3 provided that the act, 
which enacted this section, shall apply to all 
arrests on or after July 1, 2011. 

Acts 2012, ch. 727, § 1 amended § 4-3-104, 
which concerns name changes of departments 
and divisions, to provide that references to the 
board of probation and parole, formerly re- 


ferred to in this section, are deemed references 
to the board of parole. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


Law Reviews. 

GPS Monitoring of Domestic Violence Of- 
fenders in Tennessee: Generating Problems 
Surreptitiously (Natalie Fox Malone), 43 U. 
Mem. L. Rev. 171 (2012). 


PART 2 
FORFEITURE OF BAIL 


40-11-201. Conditional judgment on failure to appear. 


(a) If the defendant who gives bail or makes a cash deposit as provided in 
part 1 of this chapter does not appear according to the undertaking, a 
conditional judgment may be entered against the defendant and the defen- 
dant’s sureties, or against the defendant alone, in case of a deposit, or the court 
may grant an extension. 

(b) No forfeiture or conditional forfeiture of any appearance or bail bond 
shall be rendered in any case where a statement of a licensed physician is 
furnished to the court showing that the principal in the bond is prevented from 
attending by some mental or physical disability, or where evidence of the 
defendant’s incarceration is furnished to the court. 

(c) The appearance or bail bond shall remain in full force and effect until the 
principal is physically or mentally able to appear, or until a detainer against 
the principal is filed with the detaining authority. On the filing of a detainer, 
the bondsman and sureties shall remain liable for the expenses of returning 
the principal to this jurisdiction for trial when the principal is released by the 
detaining authority. If the detainer request is refused or if the detaining 
authority releases the principal notwithstanding the filing of the detainer, the 
surety shall not be liable in the undertaking. It shall be the duty of the 
bondsman or surety to present to the presiding court, in a timely manner, all 
appropriate documentation evidencing that the detainer was properly filed or 
refused, or that the detaining authority released the principal notwithstanding 
the filing of the detainer. The liability of any bondsman or surety shall not 
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exceed the amount of the bail bond. After trial, however, if it is necessary to 
return the principal to the detaining authority in another jurisdiction, all 
expenses incurred in the return shall be paid by the state of Tennessee. As used 
in this subsection (c), “detainer” includes any means of requesting a defendant 
be returned to this jurisdiction, including, but not limited to, a detainer, habeas 


corpus, or extradition. 


History. 

Code 1858, § 5177; Shan., § 7141; Code 
1932, § 11688; modified; Acts 1967, ch. 333, 
§ 1; 1977, ch. 370, § 1; T.C.A. (orig. ed.), § 40- 
1301; Acts 1988, ch. 579, § 1; 2007, ch. 255, 
§§ 1, 2; 2008, ch. 1131, § 1; 2010, ch. 866, § 1; 
2015, ch. 517, § 1; 2017, ch. 100, § 1. 


Cross-References. 

Forfeiture of bail of person awaiting extradi- 
tion, § 40-9-107. 

Forfeiture of bail security, § 40-11-1389. 

Forfeiture of defendant’s bail deposit, § 40- 
11-120. 

Forfeiture of recognizance given by witness, 
§ 40-17-111. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 4.45, 4.46. 


Tennessee Jurisprudence, 4 Tenn. Juris., Bail 
and Recognizance, §§ 1, 11, 12, 15. 


Law Reviews. 

Bail Bonds Under the Tennessee Bail Reform 
Act of 1978 (Judge David D. Creekmore), 21 No. 
1, Tenn. B.J. 23 (1985). 

The Tennessee Court System — Criminal 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 319. 

The Tennessee Court Systems — Prosecu- 
tion, 8 Mem. St. U.L. Rev. 477. 


Attorney General Opinions. 

A bail bondsman is relieved from the amount 
of bond after following the requirements of 
T.C.A. § 40-11-201(c), and is only liable for the 
cost of transporting the defendant to the trial 
court, OAG 07-150 (11/13/07). 


NOTES TO DECISIONS 


Analysis 


. Deposit Made — Judgment by Default. 

. Exclusiveness of Remedy. 

. Filing of Recognizance — Recital in Judg- 
ment. 

. Filing of Detainer. 

. Surety Denied Exoneration. 

. Review. 


. Deposit Made — Judgment by Default. 
In case money is deposited with the clerk of 
the court instead of bail, no bond or recogni- 
zance is necessary, and a judgment by default 
may be taken on failure of the defendant to 
appear. Wash v. State, 43 Tenn. 91, 1866 Tenn. 
LEXIS 19 (1866). 


whe 
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2. Exclusiveness of Remedy. 

In enforcement of forfeiture and for the exon- 
eration of bail, there is no distinction between a 
recognizance and a bail bond. State v. Gann, 
164 Tenn. 601, 51 S.W.2d 490, 1931 Tenn. 
LEXIS 56 (1932). 


3. Filing of Recognizance — Recital in 
Judgment. 

Judgment must show that the recognizance 
was returned into court, but where it is not 
expressly stated in the judgment that the re- 
cognizance was filed, and the judgment recited 
that it appeared to the court that a recogni- 
zance had been entered into before the commit- 
ting magistrate, this was a sufficient recital 


that the recognizance was filed in the court. 
Pugh v. State, 39 Tenn. 227, 1858 Tenn. LEXIS 
285 (1858). 


4, Filing of Detainer. 

Provision that upon filing of the detainer the 
court “shall exonerate” the bondsmen and sure- 
ties is mandatory. Blankenship v. State, 223 
Tenn. 158, 443 S.W.2d 442, 1969 Tenn. LEXIS 
398 (1969). 


5. Surety Denied Exoneration. 

Surety on bail bonds was properly denied 
exoneration where defendant had been ar- 
rested in Louisiana but was released when an 
extradition request did not issue from Tennes- 
see, and the surety had failed to notify the 
Tennessee trial judge in the manner required 
by this section. De Graw v. State, 608 S.W.2d 
155, 1980 Tenn. Crim. App. LEXIS 328 (Tenn. 
Crim. App. 1980). 

Trial court, which found a bonding company 
was at fault for knowing that the defendant 
was in Australia but waiting until after the 
final forfeiture to apprehend him, did not abuse 
its discretion by ordering the bonding company 
to forfeit $75,000 of a $200,000 bond pursuant 
to T.C.A. § 40-11-201. The record did not pre- 
ponderate against the findings of the trial 
court, which discredited the bonding company’s 
claim that it did not attempt to obtain the 
defendant sooner based upon law enforcement’s 
request. In re Am. Bonding Co., — S.W.3d —, 
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2016 Tenn. Crim. App. LEXIS 409 (Tenn. Crim. 
App. June 2, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 682 (Tenn. Sept. 23, 2016). 


6. Review. 
Because there was the absence of an ad- 
equate record on appeal, the court of criminal 
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appeals had to presume that the order denying 
a bail bonding company’s request to be exoner- 
ated was accurate. In re Stoney’s Bail Bonding, 
Inc., — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 559 (Tenn. Crim. App. June 29, 2017). 


A scire facias shall issue to notify the defendant and the defendant’s sureties 
to show cause why the judgment shall not be made final. 


History. 
Code 1858, § 5178; Shan., § 7142; Code 
1932, § 11689; T.C.A. (orig. ed.), § 40-1302. 


Cross-References. 
Form of scire facias, §§ 29-32-108, 29-32- 
109. 


Textbooks. 
Tennessee Jurisprudence, 4 Tenn. Juris., Bail 
and Recognizance, § 15. 


NOTES TO DECISIONS 


Analysis 


1. Scire Facias Not Filed — Remedy. 
2. Writ of Error by Sureties — Errors Avail- 
able. 


1. Scire Facias Not Filed — Remedy. 

Sureties on whom scire facias was not served 
had a right to enjoin executions upon judg- 
ments entered in criminal court on the bail 
bond. Diehl v. Knight, 158 Tenn. 246, 12 S.W.2d 
717, 1928 Tenn. LEXIS 145 (1929). 


2. Writ of Error by Sureties — Errors 
Available. 

Where no defense was made by the sureties 
to the scire facias sued out on the judgment nisi 
and served upon them, any mere irregularity in 
the proceedings will be of no avail upon a writ 
of error, and the only errors which can be relied 
on are those going to the merits, such as want of 
jurisdiction in the court, or a fatal defect in the 
scire facias. Brewer v. State, 74 Tenn. 198, 1880 
Tenn. LEXIS 232 (1880). 


40-11-203. Exoneration by surrender of defendant. 


(a) After the liability of the bail bondsman or surety has become fixed by 
forfeiture, and before payment, the bail bondsman or surety may be exoner- 
ated from the liability by the surrender of the defendant and the payment of all 
costs; but may be exonerated from costs also if, in the opinion of the court, the 
bail bondsman or surety has been in no fault. 

(b) It is left to the sound discretion of the court whether the bail bondsman 
or surety shall be relieved from the liability of bail to any and to what extent. 


History. 

Code 1858, §§ 5180, 5181 (deriv. Acts 1811, 
ch. 2); Shan., §§ 7144, 7145; Code 1932, 
§§ 11693, 11694; T.C.A. (orig. ed.), § 40-1303. 


Textbooks. 
Tennessee Jurisprudence, 4 Tenn. Juris., Bail 
and Recognizance, §§ 10, 11, 15. 


NOTES TO DECISIONS 


Analysis 


0.5. Construction. 

. Exclusiveness of Statutory Mode. 

. Discretionary Nature of Power. 

. Court with Authority to Exonerate. 
. Surrender as Prerequisite to Relief. 
. Entry of Surrender — Necessity. 


6. Failure to Notify Judge. 
7. Grace Period. 

8. No Abuse of Discretion. 
9. Hearing. 


0.5 Construction. 
Statutory language in the current forfeiture 
statute is permissive rather than mandatory. In 
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re Bonds, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 222 (Tenn. Crim. App. Mar. 29, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
501 (Tenn. June 23, 2016). 


1. Exclusiveness of Statutory Mode. 

Statutory procedure upon forfeiture of bail is 
exclusive and must be followed. State v. Gann, 
164 Tenn. 601, 51 S.W2d 490, 1931 Tenn. 
LEXIS 56 (1932). 


2. Discretionary Nature of Power. 

Application is not mandatory but discretion- 
ary or permissive. Black v. State, 154 Tenn. 88, 
290 S.W. 20, 1926 Tenn. LEXIS 107 (1927); 
Diehl v. Knight, 158 Tenn. 246, 12 S.W.2d 717, 
1928 Tenn. LEXIS 145 (1929). 

The discretion conferred is broad and com- 
prehensive, empowering the court to decide 
each case according to its conception of justice. 
Black v. State, 154 Tenn. 88, 290 S.W. 20, 1926 
Tenn. LEXIS 107 (1927). 


3. Court with Authority to Exonerate. 

The statutes clothe the judge of the court to 
which a party is held by bail with a discretion in 
the exoneration of bail which cannot be exer- 
cised by another court assuming jurisdiction in 
a separate action to enforce the bond as a 
common-law obligation. State v. Gann, 164 
Tenn. 601, 51 S.W.2d 490, 1931 Tenn. LEXIS 56 
(1932). 


4, Surrender as Prerequisite to Relief. 

In order to entitle the sureties on a forfeited 
bail bond to relief, it is required that the body of 
their principal be produced in court, and under 
this section no relief can be had without the 
surrender of the defendant. State v. Frankgos, 
114 Tenn. 76, 85 S.W. 79, 1904 Tenn. LEXIS 72 
(1904); Goldsby v. State, 159 Tenn. 396, 19 
S.W.2d 241, 1928 Tenn. LEXIS 96 (1929). 


5. Entry of Surrender — Necessity. 

Where the officer taking surrender and 
granting the discharge fails to make proper 
entry on the bailpiece there can be no defense 
by surety to a scire facias upon forfeiture. 
United States v. Stevens, 16 F. 101, 1883 U.S. 
App. LEXIS 2114 (C.C.D. Tenn. 1883). 

Even though the court granted the defendant 
a continuance in order to attend his mother’s 
funeral, where the defendant subsequently 
failed to appear and apparently fled to avoid 
prosecution, and where the defendant had not 
been surrendered by the surety, the failure to 
appear could not be described as being without 
fault; since the surety was not present in the 
courtroom at the time the continuance was 
granted, although she was aware of the defen- 
dant’s scheduled appearance, exoneration of 
the surety was properly denied. State v. Par- 
ham, 854 S.W.2d 902, 1993 Tenn. Crim. App. 
LEXIS 100 (Tenn. Crim. App. 1993). 
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6. Failure to Notify Judge. 

Surety on bail bonds was properly denied 
exoneration where defendant had been ar- 
rested in Louisiana but was released when an 
extradition request did not issue from Tennes- 
see, and the surety had failed to notify the 
Tennessee trial judge in the manner required 
by § 40-11-201. De Graw v. State, 608 S.W.2d 
155, 1980 Tenn. Crim. App. LEXIS 328 (Tenn. 
Crim. App. 1980). 


7. Grace Period. 

Additional 30 days is not provided after a 
final forfeiture is entered to surrender defen- 
dant before a final forfeiture can be executed; 
therefore, relief was not warranted simply be- 
cause defendant surrendered to law enforce- 
ment after the final forfeiture, but before pay- 
ment of such. The time period between the final 
forfeiture and payment of costs was already 
addressed by a statute, which left it to the 
sound discretion of the trial court whether the 
bail bondsman or surety was relieved of liabil- 
ity of bail. Danny Blankenship Bonding Co. v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 75 (Tenn. Crim. App. Feb. 3, 2016). 


8. No Abuse of Discretion. 

In a bail bond case, due to a failure to include 
a transcript and the fact that the trial court’s 
order did not enumerate reasons for denying an 
exoneration motion, an appellate court pre- 
sumed that no abuse of discretion occurred in 
the trial court’s decision. Danny Blankenship 
Bonding Co. v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 75 (Tenn. Crim. App. Feb. 3, 
2016). 

Trial court, which found a bonding company 
was at fault for knowing that the defendant 
was in Australia but waiting until after the 
final forfeiture to apprehend him, did not abuse 
its discretion by granting only partial exonera- 
tion from a final forfeiture of a $200,000 bond. 
The record did not preponderate against the 
findings of the trial court, which discredited the 
bonding company’s claim that it did not at- 
tempt to obtain the defendant sooner based 
upon law enforcement’s request. In re Am. 
Bonding Co., — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 409 (Tenn. Crim. App. June 2, 
2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 682 (Tenn. Sept. 23, 2016). 


9. Hearing. 

In a bail bond case, an argument that a bail 
bondsman was entitled to a hearing prior to a 
forfeiture was rejected because an opportunity 
was given to be heard on the matter, pursuant 
to the scire facias issued by the general sessions 
court. Danny Blankenship Bonding Co. v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 75 (Tenn. Crim. App. Feb. 3, 2016). 
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40-11-204. Relief on forfeited recognizances. 


(a)(1) Except as provided in subsection (b), the judges of the general 
sessions, circuit, criminal and supreme courts may receive, hear and 
determine the petition of any person who claims relief is merited on any 
recognizances forfeited, and so lessen or absolutely remit the same, less a 
clerk’s commission of five percent (5%) of the original paid final forfeiture or 
one thousand dollars ($1,000), whichever is less, and do all and everything 
therein as they shall deem just and right, and consistent with the welfare of 
the state, as well as the person praying for relief. This power shall extend to 
the relief of those against whom final judgment has been entered whether or 
not the judgment has been paid, as well as to the relief of those against 


whom proceedings are in progress. 


(2) Cities, which have adopted home rule, may elect to authorize their city 
court judges to lessen or remit forfeitures in accordance with this section if 
those judges have jurisdiction to hear state misdemeanor cases. 

(b) In counties having a population of more than seven hundred thousand 
(700,000), according to the 1990 federal census or any subsequent federal 
census, the clerk’s commission authorized by this section shall be ten percent 
(10%) of the forfeiture or one thousand dollars ($1,000), whichever is less. 


History. 

Code 1858, §§ 5182, 5183 (deriv. Acts 1788, 
on 32, § 2); Acts.1915, ch. 29, § 1; Shan., 
§§ 7146, 7147; Code 1932, §§ 11695, 11696; 
Acts 1974, ch. 599, § 1; T.C.A. (orig. ed.), § 40- 
1304; Acts 1987, ch. 423, § 5; 1993, ch. 96, § 1; 
1995, ch. 456, § 7; 1997, ch. 386, § 1. 


Compiler’s Notes. 
For tables of U.S. decennial populations of 


Tennessee counties, see Volume 13 and its 
supplement. 


Textbooks. 
Tennessee Jurisprudence, 4 Tenn. Juris., Bail 
and Recognizance, §§ 10, 11, 15. 


NOTES TO DECISIONS 


Analysis 


. Construction with Other Sections. 
Discretion. 

Fixed Liability Required. 

Extent to Which Exoneration Authorized. 
Pending Cases Covered. 

Relief After Judgment. 

. Arrest and Imprisonment of Defendant in 
Foreign State. 

. Review on Appeal. 

9. Hearing on Petition for Exoneration. 

10. Relief Denied. 


1. Construction with Other Sections. 

The sections relating to exoneration of bail 
must be construed together, and to interpret 
§ 40-11-203 to be mandatory would make it 
conflict with this section. Black v. State, 154 
Tenn. 88, 290 S.W. 20, 1926 Tenn. LEXIS 107 
(1927). 

Statutory language in the current forfeiture 
statute is permissive rather than mandatory. In 
re Bonds, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 222 (Tenn. Crim. App. Mar. 29, 2016), 
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appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
501 (Tenn. June 23, 2016). 


2. Discretion. 

Where bond for appearance was forfeited, 
and conditional judgment entered against sure- 
ties, but before final judgment defendant ap- 
peared, held that it was within discretion of 
court to refuse to release sureties on their 
paying costs. Black v. State, 154 Tenn. 88, 290 
S.W. 20, 1926 Tenn. LEXIS 107 (1927). 

This statute is discretionary or permissive, 
and confers no legal rights upon sureties. Diehl 
v. Knight, 158 Tenn. 246, 12 S.W.2d 717, 1928 
Tenn. LEXIS 145 (1929). 

Trial courts have the discretion to relieve bail 
bondsmen or other sureties from the liability of 
a bond; trial court did not abuse its discretion in 
granting only partial exoneration on a bond 
where the bonding company had taken prompt 
action to return a defendant to custody after 
being notified that the defendant had failed to 
appear as required but which admitted that it 
exercised no supervision over agents with 
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whom the bonding company contracted to write 
bail bonds. State v. Scarbrough, 72 S.W.3d 667, 
2001 Tenn. Crim. App. LEXIS 817 (Tenn. Crim. 
App. 2001). 


3. Fixed Liability Required. 

This section has reference to fixed liability 
and not to cases where there is a denial of 
liability. Diehl v. Knight, 158 Tenn. 246, 12 
S.W.2d 717, 1928 Tenn. LEXIS 145 (1929). 


4. Extent to Which Exoneration Autho- 
rized. 

The power vested in the court, to relieve 
against a forfeited recognizance, is to be exer- 
cised only in extreme cases, such as the death of 
the defendant or some other condition making 
it equally impossible for them to surrender 
him, and was not intended to authorize courts 
to relieve sureties upon bail bonds and recogni- 
zances of parties charged with crime, who have 
made default and are still at large, merely 
because the sureties have, in good faith and at 
much expense, made unavailing efforts to re- 
capture their principal. State v. Frankgos, 114 
Tenn. 76, 85 S.W. 79, 1904 Tenn. LEXIS 72 
(1904). 


5. Pending Cases Covered. 

The discretion is not confined to cases where 
final judgments have been rendered but ex- 
tends to cases yet in progress. Black v. State, 
154 Tenn. 88, 290 S.W. 20, 1926 Tenn. LEXIS 
107 (1927). 


6. Relief After Judgment. 

Relief may be granted under this section, 
after final judgment, and thus until payment, 
the sureties have an inducement to continue 
their efforts to apprehend the fugitive. State v. 
Frankgos, 114 Tenn. 76, 85 S.W. 79, 1904 Tenn. 
LEXIS 72 (1904). 

While the supreme court has the discretion to 
exonerate a bondsman in toto or lessen the 
amount of forfeiture when a petition for such 
action is timely filed showing merit, it does not 
have that authority after final judgment, execu- 
tion and collection of the forfeiture. Wallace v. 
State, 223 Tenn. 255, 443 S.W.2d 656, 1969 
Tenn. LEXIS 409 (1969). 

A petition for remission of forfeited bond was 
only to be granted in the most extreme cases, 
such as where the sureties cannot produce the 
principal on account of his death or some other 
condition of affairs which make it equally im- 
possible for them to surrender him, and a 
petition based solely on good faith diligent 
efforts to recapture was denied. State v. Le 
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Quire, 672 S.W.2d 221, 1984 Tenn. Crim. App. 
LEXIS 2327 (Tenn. Crim. App. 1984); State v. 
Shredeh, 909 S.W.2d 833, 1995 Tenn. Crim. 
App. LEXIS 263 (Tenn. Crim. App. 1995), ap- 
peal denied, — S.W.2d —, 1995 Tenn. LEXIS 
515 (Tenn. Sept. 5, 1995). 


7. Arrest and Imprisonment of Defendant 
in Foreign State. 

Subsequent arrest and imprisonment in a 
foreign state of one at liberty on bond does not 
excuse the carrying out of the obligations of the 
bail bond or recognizance. Wallace v. State, 196 
Tenn. 577, 269 S.W.2d 780, 1954 Tenn. LEXIS 
423 (1954). 

Failure of district attorney to request foreign 
state to surrender, before expiration of sen- 
tence, person imprisoned by foreign state for 
crime committed therein while free on bond in 
home state, does not deprive Tennessee of right 
to declare bond forfeited. Wallace v. State, 196 
Tenn. 577, 269 S.W.2d 780, 1954 Tenn. LEXIS 
423 (1954). 


8. Review on Appeal. — 

The Tennessee supreme court will not review 
the trial judge’s discretion in determining 
whether a petitioner merits relief on recogni- 
zances forfeited. Wallace v. State, 196 Tenn. 
577, 269 S.W.2d 780, 1954 Tenn. LEXIS 423 
(1954). 


9. Hearing on Petition for Exoneration. 

Whether deportation of a defendant afforded 
a bail bond company relief depended upon the 
facts of the case, and thus a hearing on the 
company’s petition for exoneration was neces- 
sary. In re Sanford & Sons Bail Bonds, 96 
S.W.3d 199, 2002 Tenn. Crim. App. LEXIS 473 
(Tenn. Crim. App. 2002). 


10. Relief Denied. 

Amount of the bond, which was $1 million, 
did not make it impossible for defendant to 
appear, and in writing the bond, appellants 
assumed a calculated risk in the ordinary 
course of business and entered into an agree- 
ment to assure the presence of defendant; it 
could not be said that the trial court has abused 
its discretion by enforcing the terms when 
there has been a breach of the contract, there 
were no extreme circumstances, comparable to 
death, which made it impossible to surrender 
defendant before final forfeiture was entered, 
and appellants were not entitled to relief from 
forfeiture. In re Bonds, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 222 (Tenn. Crim. App. 
Mar. 29, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 501 (Tenn. June 23, 2016). 


40-11-205. Refund of forfeiture payments on reversal. 


Money paid into the treasury by virtue of a judgment of the circuit or 
criminal court upon a forfeited recognizance shall be refunded to the party 
paying the same, upon the reversal of the judgment by the supreme court, on 
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appeal or writ of error duly prosecuted. The commissioner of finance and 
administration shall give the party a warrant for the money upon the 
production of a certified copy of the judgment of reversal. 


History. am. Acts 1937, ch. 33, §§ 24, 29; impl. am. Acts 
Code 1858, § 5184 (deriv. Acts 1835-1836, ch. 1959, ch. 9, § 3; impl. am. Acts 1961, ch. 97, 
70); Shan., § 7148; Code 1932, § 11697; impl. § 3; T.C.A. (orig. ed.), § 40-1305. 


40-11-206. State purchase of land sold to collect on forfeiture. 


In all cases where land or lands shall be sold at sheriffs sale for the purpose 
of collecting the amount due on forfeited appearance bonds in criminal cases, 
the state shall be authorized to purchase any of the lands. The amount paid by 
the state for the purchase of the lands shall in no case be greater than the 
amount of the bond upon which forfeiture has been taken and upon which the 
forfeiture the execution was issued. 


History. § 7148a1; Code 1932, § 11698; T.C.A. (orig. 
Acts 1921, ch. 140, § 1; Shan. Supp.,_ ed.), § 40-1306. 


40-11-207. Notice to district attorney general of sale of land. 


In all cases of sales under execution issued to collect the amount of forfeiture 
taken upon appearance bonds in criminal cases, it is the duty of the sheriff to 
send to the district attorney general for the district in which the sale is to be 
made a copy of the advertisement of the sale. 


History. § 7148a2; Code 1932, § 11699; modified; T.C.A. 
Acts 1921, ch. 140, § 2; Shan. Supp., (orig. ed.), § 40-1307. 


40-11-208. Bid by district attorney general. 


The district attorney general for the district in which the sale is to be made 
shall then determine the amount or amounts which the property should bring 
at a fair sale, and, if the district attorney general thinks it expedient to do so, 
shall, in person or by agent, bid the property in for the state of Tennessee at a 
sum that the district attorney general thinks the property is reasonably worth. 
The amount at which the property is purchased shall in no event exceed the 
amount of the forfeiture for the satisfaction of which execution has been issued 
and the sale held. 


History. Shan. Supp., § 7148a3; Code 1932, § 11700; 
Acts 1921, ch. 140, § 2; 1925, ch. 68, § 1; modified; T.C.A. (orig. ed.), § 40-1308. 


40-11-209. Certificate of district attorney general. 


The district attorney general for the district in which the sale is to be made 
shall thereupon issue and deliver a certificate to the sheriff of the county 
conducting the sale, where the land or lands are situated. The certificate shall 
be in the following words and figures: 

State of Tennessee, County of 
day of (year) 
iF , district attorney general for the ___ judicial district 
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do hereby certify that I have purchased on the ___ day of _ (year) on 
behalf of and in the name of the State of Tennessee at a sale under execution 
at the courthouse, in County, Tennessee from the 
sheriff of County, said execution having been issued to collect the 
sum of dollars, the amount of the forfeiture taken upon the 
appearance bond of indicted day of (year) by the 
grand jury of County, upon a charge of the following 


described real estate for the sum of $ 
DESCRIBED REAL ESTATE 


The above described real estate having been levied upon as the property of 
, surety upon the appearance bond of the aforementioned 
defendant, viz., 

This land having been purchased and bid in by me on behalf of and in the 
name of the State of Tennessee, under and by virtue of the authority vested 
in me by Tennessee Code Annotated §§ 40-11-206 — 40-11-208, and acts 
amendatory thereto. 

This certificate is issued by me and delivered to the sheriff of 
County aforesaid in lieu of the sum of $ bid by me. 


District Attorney General for the Judicial District 


History. § 7148a4; Code 1932, § 11701; modified; T.C.A. 
Acts 1925, ch. 68, § 1; Shan. Supp.,_ (orig. ed.), § 40-1309. 


40-11-210. Disposition of copies of certificate. 


The district attorney general shall issue a separate certificate in duplicate, 
for each separate plot of land offered for sale by the sheriff under §§ 40-11-206 
— 40-11-208 and so purchased by the district attorney general, one (1) copy of 
the certificate to be delivered to the sheriff and one (1) copy to the clerk of the 
court having jurisdiction of the cause to be retained by the clerk in the records 
of the court. 


History. § 7148a5; Code 1932, § 11702; modified; T.C.A. 
Acts 1925, ch. 63, § 1; Shan. Supp., (orig. ed.), § 40-1310. 


40-11-211. Certificate received and delivered to state or county. 


The sheriff shall receive the certificate in lieu of money, as now provided by 
law, which certificate the sheriff shall in lieu of money turn over and deliver to 
the state of Tennessee, or to the county, whichever may be the one entitled to 
the proceeds of the sale under the execution. 


History. § 7148a6; Code 1932, § 11703; T.C.A. (orig. 
Acts 1925, ch. 63, § 1; Shan. Supp.,_ ed.), § 40-1311. 


40-11-212. Sheriff's deed delivered to district attorney general. 


Upon delivery of the certificate by the district attorney general to the sheriff, 
the sheriff shall issue a deed to the state for the lands so purchased by the state 
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and deliver it to the district attorney general in whose district the purchase is 


made. 


History. 
Acts 


§ 7148a7; Code 1932, § 11704; modified; T.C.A. 


1925, ch. 63, § 1; Shan. Supp., (orig. ed.), § 40-1312. 


40-11-213. Delivery of deed to county. 


In all cases where the county is entitled to the proceeds of the sale under 
execution, under sales as provided in §§ 40-11-206 — 40-11-212 after the 
expiration of the period of redemption provided in § 40-11-215, the commis- 
sioner of finance and administration shall issue a deed for lands purchased 
under execution to the county so entitled to the deed upon the demand of the 


county mayor of that county. 


History. 

Acts 1925, ch. 63, § 1; Shan. Supp., 
§ 7148a8; Code 1932, § 11705; impl. am. Acts 
1937, ch. 33, § 24; impl. am. Acts 1959, ch. 9, 
§ 3; impl. am. Acts 1961, ch. 97, § 3; impl. am. 
Acts 1978, ch. 934, §§ 16, 36; T.C.A. (orig. ed.), 
§ 40-1318; Acts 2003, ch. 90, § 2. 


Compiler’s Notes. 

Acts 2003, ch. 90, § 2, directed the code 
commission to change all references from 
“county executive” to “county mayor” and to 
include all such changes in supplements and 
replacement volumes for the Tennessee Code 
Annotated. 


40-11-214. Payment of costs — Notice to clerk of court. 


(a) Whenever property has been purchased by the state, under §§ 40-11-206 
— 40-11-215, it is the duty of the district attorney general to certify to the 
commissioner of finance and administration the amount of costs incurred by 
the sheriff in making the sale, including the fees and commissions of the sheriff 
for making the sale, and forward same, together with the sheriffs deed, to the 
commissioner. Upon receipt of the certification, the amount of costs so certified 
shall be paid by the commissioner to the sheriff, as other criminal costs are 
paid. 

(b) The commissioner shall notify the clerk of the court wherein the 
forfeiture was taken of the amount of the purchase price and of the costs so 
paid. 


1937, ch. 33, §§ 24, 29; impl. am. Acts 1959, ch. 
9, § 3; impl. am. Acts 1961, ch. 97, § 3; modi- 
fied; T.C.A. (orig. ed.), § 40-1314. 


History. 
Acts 1921, ch. 140, § 3; Shan. Supp., 
§ 7148a9; Code 1932, § 11706; impl. am. Acts 


40-11-215. Redemption of property. 


(a) The owner or owners of the property sold and bought by the state under 
§§ 40-11-206 — 40-11-215 shall be entitled to redeem the property within two 
(2) years from the date of the sale by paying the amount for which the property 
was purchased by the state, together with all costs of the sale, and six percent 
(6%) interest on the purchase price and costs. 

(b) The redemption shall be made by paying the funds to the clerk of the 
court in the county in which the forfeiture was originally taken. The clerk shall 
thereupon issue to the party a certificate of redemption, which certificate shall 
divest all title of the state in and to the lands. 

(c) A report of all lands so redeemed shall be made monthly to the 
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commissioner of finance and administration, accompanied by the sums paid for 
the redemption. 

(d) If the lands are not redeemed within the period of two (2) years, title 
thereto shall vest absolutely in the state, and the state shall have the right to 
convey the title to any purchaser who shall pay the amount of the purchase 
price and costs, and interest thereon from the date of sale. Any deeds, however, 
after the redemption period has expired, shall be made by the commissioner of 
finance and administration. 


History. am. Acts 1959, ch. 9, § 3; impl. am. Acts 1961, 
Acts 1921, ch. 140, § 4; Shan. Supp., ch. 97, § 3; T.C.A. (orig. ed.), §§ 40-1315 — 

§§ 7148a10-7148a13; Code 1932, §§ 11707. 40-1318. Acts 2005, ch. 429, § 11. 

11710; impl. am. Acts 1937, ch. 33, § 24; impl. 


PART 3 
PROFESSIONAL BONDSMEN 


40-11-301. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Available capacity” is a professional bondsman’s capacity reduced by 
the total amount of bail, expressed in dollars, which the professional 
bondsman has outstanding and from which the professional bondsman has 
not been released; 

(2) “Capacity” is the total amount of bail, expressed in dollars, on which a 
professional bondsman may act as surety; 

(3) “Equity in real estate” is determined by taking the fair market value 
of the real estate and subtracting from that value all outstanding liens and 
encumbrances. For purposes of establishing fair market value, either the 
county property assessor’s appraisal or an opinion of value from a licensed 
real estate broker may be used; and 

(4)(A) “Professional bondsman” means any person, firm, partnership or 

corporation, engaged for profit in the business of furnishing bail, making 

bonds or entering into undertakings, as surety, in criminal proceedings, or 
for the appearance of persons charged with any criminal offense or 
violation of law or ordinance punishable by fine, imprisonment or death, 
before any of the courts of this state, including municipal courts or 
securing the payment of fines, judgments or damages imposed and of costs 
assessed by those courts upon preliminary or final disposition thereof; 
(B) “Professional bondsman” or “bondsman” extends to and includes the 
agents, representatives or employees of a professional bondsman, or those 
acting for the bondsman, whether with or without compensation or salary. 

The business of a professional bondsman shall be limited to the acts, 

transactions and undertakings enumerated in subdivision (4)(A) and to no 

others. 
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History. 

Acts 1939, ch. 199, § 1; C. Supp. 1950, 
§ 11715.1; T.C.A. (orig. ed.), § 40-1401; Acts 
1983, ch. 16, §§ 1-3; 1984, ch. 760, § 1; 1985, 
ch. 394, § 1; 2008, ch. 303, § 3. 


Cross-References. 
Bondsman, qualifications and criminal pen- 
alties, §§ 40-11-124, 40-11-125, 40-11-126, 40- 


BAIL 


40-11-302 


Law Reviews. 

Bail Bonds Under the Tennessee Bail Reform 
Act of 1978 (Judge David D. Creekmore), 21 No. 
1, Tenn. B.J. 23 (1985). 


Attorney General Opinions. 

Bounty hunters may carry firearms in Ten- 
nessee, but only to the same extent as may 
private citizens, OAG 03-018 (2/19/03). 


11-127, 40-11-128. 


Textbooks. 
Tennessee Jurisprudence, 4 Tenn. Juris., Bail 
and Recognizance, § 1. 


40-11-302. Applicability of part — Exclusion from insurance company 
laws — Acting as sureties — Bonding capacity. 


(a) This part shall apply to all professional bondsmen, but shall not apply to 
or affect those persons, firms, partnerships or corporations engaged exclusively 
in the business of making judicial or other bonds, or providing or furnishing 
indemnity, as surety, in suits or actions of a purely civil nature; and shall not 
apply to persons, firms, partnerships or corporations, which become bondsmen 
without receiving consideration from, or as an accommodation to, an accused 
in a single transaction; provided, that if those persons, firms, partnerships or 
corporations shall undertake to furnish bail, make appearance bonds or enter 
into similar undertakings, as surety, for a consideration in a criminal case, 
then this part shall apply to them in respect of such transactions, as well as to 
those engaged exclusively in the business of a professional bondsman. All 
provisions of this part will apply to agents of insurance companies making 
appearance bonds in the criminal trial or lower courts and in the court of 
criminal appeals and supreme court of Tennessee. 

(b) A professional bondsman, as defined in § 40-11-301, is specifically 
excluded from the laws governing insurance companies and any regulatory 
authority exercised by the department of commerce and insurance except as 
provided in subsections (c) and (d). 

(c) A professional bondsman may act as surety on the following civil bonds, 
to a maximum of ten thousand dollars ($10,000), without qualifying with the 
department as an insurance company or agent being subject to the laws 
governing insurance companies or agents, so long as the court regulating the 
professional bondsman’s criminal bonding activities has established regula- 
tions for the civil bonding activities of the professional bondsman which, at a 
minimum, shall require a ten percent (10%) security. These bonds are: appeal, 
attachment, certiorari, cost, detainer, injunction, lis pendens, possession and 
restraining order. A professional bondsman may act as surety on appearance 
and contempt bonds without qualifying with the department as an insurance 
company or agent. 

(d) Any professional bondsman acting as surety under subsection (c) shall 
also be subject to the following: 

(1) The commissioner of commerce and insurance may investigate the 
civil bonding activities of any professional bondsman; 

(2) After investigation, if the commissioner has reasonable grounds to 
believe that the civil bonding activities are not in the best interest of the 
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general public, the commissioner shall make a report of the investigation 

and any recommendations, and forward a copy to the court regulating the 

professional bondsman; and 

(3) The court, after receipt of the commissioner’s report, shall hold a 
hearing and enter any orders that the court deems appropriate. 

(e) A professional bondsman’s capacity, in those judicial districts where a 
professional bondsman uses collateral pledged with the court to underwrite 
bonds written by the professional bondsman, shall be determined as follows: 

(1) Where the collateral pledged is cash, or an item readily converted to 
cash such as a certificate of deposit, the professional bondsman’s capacity 
shall be not less than ten (10) times the amount of the collateral pledged; 

(2) Where the collateral pledged is equity in real estate, the professional 
bondsman’s capacity shall be not less than ten (10) times the value of the 
equity pledged as collateral. 

(f) An individual sole proprietor professional bondsman, or the bondsman’s 
agent, as an officer of the court, shall be permitted to answer court, surrender 
a defendant based upon one (1) or more of the grounds set forth in § 40-11-132, 
obtain an extension of time, or respond to a court’s request for information 
without the necessity of obtaining legal counsel. 

(g) Any documents relating to the assignment of collateral shall be delivered 
to the presiding judge of the judicial district where the professional bondsman 
is approved. The presiding judge shall enter an order designating which clerk 
shall maintain the collateral documents. 

(h) Subject to the procedure set forth in this subsection (h), a surety may 
deliver to the court an investment certificate, including a certificate of deposit, 
in order to establish or increase the surety’s capacity. So long as the procedure 
set forth is followed, a court shall not refuse to accept the investment 
certificate. When taking an investment certificate, including a certificate of 
deposit, the following procedure shall be followed: 

(1) The surety shall purchase the investment certificate in the surety’s 
name from a financial institution regulated by the state or federal govern- 
ment. The investment certificate shall be insured by the federal deposit 
insurance corporation (FDIC); 

(2) The surety shall then execute an assignment of the investment 
certificate to the clerk of the court with criminal jurisdiction using the 
following form: 


ASSIGNMENT OF SECURITY INTEREST TO THE STATE OF 
TENNESSEE 


ASSIGNOR, SECURITY AND FINANCIAL INSTITUTION: 


Please print 


Assignor’s name and name of person executing this assignment: Social 
Security or FEN/EIN: 
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Title(s) of person executing this assignment 
(i.e., owner, partner, president, secretary, etc.): 


Assignor’s mailing address 
(Number and Street or P.O. Box, City, State, ZIP Code): 


Name of Professional Bondsman in whose behalf the assignment is 
executed 
(name as it is used on approved list): 


Description of Security: ID Number of CD or other security: 


Name of account or payee of Security (as it reads on the CD or other 
security): First maturity date, if any: 


Dollar Amount of Security (in words): Dollar Amount of Security (in 
numbers): 


Name of Financial Institution: 


Mailing address of Financial Institution (Number 
and Street or P.O. Box, City, State, ZIP Code) 
& telephone number: 


In order to provide security to the State of Tennessee (including all 
future liability), the Assignor specified above, for and on the behalf of the 
professional bondsman named above, assigns and sets over irrevocably to 
the State of Tennessee a security interest in and to the Security described 
above. 


Assignor agrees that this assignment gives to the State of Tennessee 
separately the exclusive right to redeem, collect and withdraw any part of 
or the full amount of the Security to be applied as a payment to satisfy a 
final forfeit judgment after the judgment becomes final against the 
Assignor and/or the professional bondsman named above in accordance 
with Tenn. Code Ann. § 40-11-101, et seq. The right of the State of 
Tennessee to apply the Security shall not be affected by a subsequent 
change in the trade name or business location of the person or entity on 
whose behalf this assignment is executed. 


Assignor understands and agrees that by this assignment, all use of and 
control over the disposition of the Security is relinquished. The Security is 
to be held by the financial institution identified above for the sole use and 
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subject to the exclusive control of the State of Tennessee. Interest on the 
Security shall be paid to the Assignor. 


Assignor’s Signature: Assignor’s name in print: Date: 


Sworn to or affirmed before me on this day of 20 
Notary stamp or seal: 


Signature of Notary Public in and for the State of Tennessee: 


My Commission Expires: 


This is notification by the assessor to the financial institution of the 
terms of this assignment. 
(3) At the same time the surety shall also deliver to the clerk of the court 
with criminal jurisdiction an acknowledgment signed by the institution 
issuing the investment certificate using the following form: 


CONTROL AGREEMENT WITH FINANCIAL INSTITUTION AND 
NOTICE OF EXCLUSIVE CONTROL: 


The Financial Institution acknowledges the assignment of the Security for 
payment of final judgments of forfeiture to the State of Tennessee. We certify 
that we have recorded the assignment and have retained a copy. We certify 
that we do not have, nor do we have knowledge of, anyone else having any 
lien, encumbrance, right, hold, claim to or obligation of the Security. We 
accept the Security with knowledge that it has been irrevocably posted as 
collateral, and we agree to act as the sole agent for the purpose of holding the 
Security for the State of Tennessee. We agree to comply with the instructions 
of the Court (on behalf of the State of Tennessee) directing disposition of the 
Security without further notice to or consent by the Assignor. We further 
agree not to exercise any set of rights we may have with respect to the 
Security or to otherwise impede, hinder, delay, prevent, obstruct or interfere 
with the Court’s right to direct payment of, redeem, or collect any part (or the 
full amount) of the Security promptly. : 

Name of Financial Institution and Officer Executing this Document 


(Type or print): Assignor’s name in print: 
Officer’s Signature Date: 
Sworn to or affirmed before me on this day of 20 


Notary stamp or seal: 


Signature of Notary Public in and for the State of Tennessee: 


My Commission Expires: 
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History. 

Acts 1939, ch. 199, § 2; C. Supp. 1950, 
§ 11715.2; impl. am. Acts 1971, ch. 137, § 2; 
Acts 1976, ch. 550, § 1; T.C.A. (orig. ed.), § 40- 
1402; Acts 1985, ch. 394, § 2; 2001, ch. 426, 
§ 2; 2008, ch. 303, § 4; 2015, ch. 416, § 1. 


Compiler’s Notes. 
Acts 2015, ch. 416, § 2 provided that if there 
is no loss of interest or the imposition of a 
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40-11-3038 


financial penalty, existing investment certifi- 
cates shall be reissued to comply with the 
procedure set forth in the act. In any other case, 
the investment certificate shall be brought into 
compliance upon maturity. 


Law Reviews. 

The Tennessee Bail System — What’s the 
Best Cure? (Michael D. Brent), 8 Mem. St. U.L. 
Rev. 121. 


NOTES TO DECISIONS 


Analysis 


1. Authority of Court. 
2. Cash Collateral. 


1. Authority of Court. 

This statute is not exclusive but courts may 
discipline bondsmen or prohibit their giving of 
bonds in such court even though they have 
complied with this law. Taylor v. Waddey, 206 
Tenn. 497, 334 S.W.2d 733, 1960 Tenn. LEXIS 
388 (1960). 


2. Cash Collateral. 
Trial court properly denied appellant’s peti- 


tion to allow appellant to pledge real property 
to underwrite bonds in lieu of a cash deposit 
with the clerk of court. The trial court’s judicial 
district had elected to accept only cash collat- 
eral from bail bondsmen, and it was properly 
within its authority to do so. In re Lewis Bond- 
ing Co., — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 418 (Tenn. Crim. App. May 19, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
551 (Tenn. Aug. 21, 2017). 


40-11-303. Semiannual report of bondsmen. 


(a) Every professional bondsman licensed to do business in this state shall, 
not later than January 31 and July 31 of each year, file with the clerk of the 
circuit or criminal court of each county in which the bondsman is furnishing 
bail or bonds securing costs and fines, etc., a report of the bondsman’s assets 
and liabilities as of the preceding December 31 and June 30, respectively. This 
report shall show in detail: 

(1) The separate parcels of real estate owned, the value thereof, and the 
amount of mortgages, liens, taxes and all other encumbrances and by whom 
held; 

(2) All personal property of every character owned, including chattels, 
cash, accounts, notes and bills receivable; contracts; stocks, bonds and other 
securities; and other security or collateral, and the character and value 
thereof, held to secure payment of any debt owing to the bondsman; 

(3) The full amount of the bondsman’s liability as surety on bonds, bail, 
secured costs and fines, and the names and addresses of the bondsman’s 
principals, and the case or suit in which filed, in all incompleted transactions 
or undertakings; 

(4) The full amount of the bondsman’s liabilities on forfeitures of bonds or 
bail, in which either conditional or final judgments have been entered 
against the bondsman in any court and which remain unsatisfied; 

(5) All bills, notes and accounts payable; endorsements and other debts, 
obligations and liabilities; 

(6) The name and address of each agent, representative or employee of the 
bondsman authorized to bind the bondsman on bonds, bail and other 
contracts or undertakings of suretyship; and 

(7) The name and address of each person having an interest in the 
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bondsman’s business, either as an individual or partner; or, in case the 

bondsman is a corporation, the name and address of each officer and the 

office held, director and stockholder thereof and the capital paid in and the 

capital stock issued and outstanding. 

(b) Any professional bondsman who willfully refuses to file such report or 
withholds any of the information called for thereby shall be dealt with as 
provided in §§ 40-11-305 and 40-11-306. 


History. § 11715.3; T.C.A. (orig. ed.), § 40-1403; Acts 
Acts 1939, ch. 199, § 3; C. Supp. 1950, 2016, ch. 689, § 1. 


40-11-304. Receipts furnished by bondsmen. 


(a) It is the duty of a professional bondsman in all transactions with any 
persons, whether an accused, or those representing or purporting to represent 
an accused, whenever money or other consideration or thing of value is 
collected or received by the bondsman as surety, to furnish a receipt showing 
the name of the person paying the money or other thing of value, the name of 
the person for whom paid, the suit, action or matter in which the money is paid 
and the account or purpose for which it is received or is to be applied, and to 
keep a duplicate copy of every receipt. 

(b) Any failure, refusal or neglect to furnish receipts or keep duplicates of 
receipts is declared to be unlawful. 


History. Cross-References. 
Acts 1939, ch. 199, § 10; C. Supp. 1950, Penalty for violation of part, § 40-11-312. 
§ 11715.10; T.C.A. (orig. ed.), § 40-1404. 


40-11-305. Investigation of solvency. 


The judge of any court of this state in which any professional bondsman 
executes criminal bonds, furnishes bail or secures costs and fines as surety, is 
empowered to inquire at any time into the solvency of any bondsman and to 
investigate and determine the value of the bondsman’s assets and extent of the 
bondsman’s liabilities, and to this end may, in the judge’s discretion, appoint as 
many as three (3) investigators and/or appraisers to assist the court and who 
shall be empowered, when appointed, to investigate, appraise and report upon 
the value and extent of the bondsman’s assets and liabilities. Each investigator 
and/or appraiser so appointed shall be entitled to receive reasonable compen- 
sation, not to exceed ten dollars ($10.00) a day, out of the general funds of the 
county, whenever their accounts for services are approved for payment by the 
judge ordering the investigation. 


History. Textbooks. 
Acts 1939, ch. 199, § 4; C. Supp. 1950, Tennessee Jurisprudence, 4 Tenn. Juris., Bail 
§ 11715.4; T.C.A. (orig. ed.), § 40-1405. and Recognizance, § 1. 
NOTES TO DECISIONS 
1. Posting of Additional Assets. of any professional bondsman, insurance car- 


There can be no question of the legal author- _ rier or otherwise. In re Indemnity Ins. Co., 594 
ity of local courts to require the posting of S.W.2d 705, 1980 Tenn. LEXIS 420 (Tenn. 
additional assets to secure bail bond obligations 1980). 
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40-11-306. Prohibition of execution of bonds. 


If, after its investigation, the court finds that the bondsman: 
(1) Is insolvent; 
(2) Is not financially able to discharge the obligations of the bondsman’s 
liabilities as surety; 
(3) Has failed, refused or neglected to make the semiannual reports of 
assets and liabilities as required in § 40-11-303; 
(4) Has made and filed false semiannual reports; or 
(5) Has failed to furnish the court with information touching upon 
solvency, when called for; 
then the court may order that the bondsman be prohibited from executing 
bonds, bail or other undertakings as surety in the court until the court becomes 
satisfied that the bondsman has complied with this part or the orders of the 
court, or that the bondsman is again financially solvent, and the court shall 
impose any other reasonable limitation on the total liability of the bondsman’s 
undertakings in the court. 


History. Textbooks. 
Acts 1939, ch. 199, § 4; C. Supp. 1950, Tennessee Jurisprudence, 4 Tenn. Juris., Bail 
§ 11715.4; T.C.A. (orig. ed.), § 40-1406. and Recognizance, § 1. 


NOTES TO DECISIONS 


1. Posting of Additional Assets. of any professional bondsman, insurance car- 

There can be no question of the legal author- __rier or otherwise. In re Indemnity Ins. Co., 594 
ity of local courts to require the posting of S.W.2d 705, 1980 Tenn. LEXIS 420 (Tenn. 
additional assets to secure bail bond obligations 1980). 


40-11-307. Charges for fixing case prohibited. 


It is unlawful for any professional bondsman, while acting on the bonds- 
man’s own behalf, or for any third person or persons, or in concert with them, 
in any negotiation, transaction or dealing with a person charged with a 
criminal offense or other violation of law, or with any person or persons 
purporting to represent or act for the one so charged, to charge, demand, 
contract for, accept, collect or receive any sum of money, fee, compensation, 
premium or other consideration, return, or favor of any character, directly or 
indirectly, upon any promise, offer, representation or holding out the induce- 
ment that the professional bondsman: 

(1) Can or will attempt to effect, procure, bring about, arrange or “fix” the 
disposition, dismissal or compromise of any criminal action or prosecution; 

(2) Can or will attempt to arrange, bargain for or “fix” the amount of fine 
or costs, and/or term of imprisonment to be imposed, or any particular action 
of a court, in any criminal case, contempt proceeding or other penal action in 
any court; or 

(3) Can or will attempt to stop, prevent, obstruct, impede, interfere with, 
retard or delay the prosecution of any criminal charge against an accused, or 
the process of the law in respect thereof, or that the bondsman will cause to 

be done any of the things enumerated in this subdivision (3). 
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History. 
Acts 1939, ch. 199, § 5; C. Supp. 1950, 
§ 11715.5; T.C.A. (orig. ed.), §. 40-1407. 


NOTES TO DECISIONS 


1. Statute of Limitations. statute of limitations set forth in § 40-2-102. 
Contracting to fix a criminal case is a misde- State v. Thorpe, 614 S.W.2d 60, 1980 Tenn. 
meanor, and as such is subject to the one-year Crim. App. LEXIS 350 (Tenn. Crim. App. 1980). 


40-11-308. Guarantees of immunity prohibited. 


It is unlawful for any professional bondsman, while acting on the bonds- 
man’s own behalf, or while acting for or through any third person or persons, 
or in concert with them, to solicit, demand, procure, exact, receive or collect any 
money or other thing of value or any other consideration, promise, favor or 
return of any character, directly or indirectly, from any person or persons, upon 
the agreement, promise, offer, representation, pretense or holding out the 
inducement, that the bondsman can or will: 

(1) Provide, furnish or guarantee to the person or persons, or to any 
person, persons or group of persons, immunity or protection from prosecu- 
tion, arrest, investigation or indictment for any criminal offense or violation 
of law; or 

(2) Influence, persuade, “fix,” order or direct any public official defined 
under §§ 38-3-102 and 38-3-103 as a “conservator of the peace,” or any 
member of a grand or petit jury, or district attorney general or prosecuting 
officer, to provide or furnish any immunity or protection referred to in this 
section, or to fail, neglect or omit to do or perform any act or official duty 
whatsoever toward the prosecution, suppression or prevention of criminal 
offenses or violations of law, and it is also unlawful for any professional 
bondsman to cause or procure any of these acts or things to be done. 


History. § 11715.8; modified; T.C.A. (orig. ed.), § 40- 
Acts 1939, ch. 199, § 8; C. Supp. 1950, 1408. 


40-11-309. Fixing of cases prohibited. 


(a) It is unlawful for any professional bondsman to do or perform any act, 
engage in any negotiations, enter into any agreement or transaction, pay or 
give any money or other thing of value or offer or attempt to do so directly or 
indirectly, whether alone, or by or through others acting for the bondsman, or 
in the bondsman’s behalf or in concert with others, or at the bondsman’s 
instance or request, or whether with or without consideration, as surety or 
otherwise, with the intent, purpose or design of: 

(1) Effecting, procuring, bringing about, arranging for or “fixing” the 
disposition, dismissal or compromise of any criminal action or prosecution or 
of arranging, bargaining for, or “fixing” the amount of fine or costs, and/or 
term of imprisonment or for any particular action of a court, judge, grand or 
petit jury or prosecuting attorney, in any criminal case, contempt proceeding 
or other penal action or offense before any court; 

(2) Stopping, preventing, obstructing, impeding, interfering with, retard- 
ing or delaying the prosecution of any criminal charge against an accused, or 
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the processes of law in respect thereof; 

(3) Procuring sheriffs or their deputies, constables, police officers or other 
peace officers or any prosecutor of criminal offenses or violations to abandon 
or withdraw from the prosecution of the offenses or violations; 

(4) Procuring witnesses to disappear or be concealed; 

(5) Arranging for the loss or disappearance of bonds, court papers, 
exhibits or other evidence in criminal cases; or 

(6) Doing or performing any other act to accomplish the disposition and 
dismissal of any charge against an accused person by any other means 
whatever than through the processes and agencies established by law. 

(b) Nothing in this section shall deny to any professional bondsman or 
deprive the bondsman of the right and privilege of presenting to the court any 
matters affecting the legal liability of the bondsman as surety for an accused 
in any case where the question of liability is before the court for consideration 
or disposition. 

(c) Nothing in this section shall be construed as conferring upon any 
professional bondsman the right to appear for or on behalf of an accused as an 
attorney at law in any action, suit, transaction or dealing with or before the 
court, whether in open court or at chambers. 


History. § 11715.6; impl. am. Acts 1979, ch. 68, § 3; 
Acts 1939, ch. 199, § 6; C. Supp. 1950,  T.C.A. (orig. ed.), § 40-1409. 


NOTES TO DECISIONS 


1. Statute of Limitations. limitations set forth in § 40-2-102. State v. 
Fixing a criminal case is a misdemeanor, and Thorpe, 614 S.W.2d 60, 1980 Tenn. Crim. App. 
as such is subject to the one-year statute of LEXIS 350 (Tenn. Crim. App. 1980). 


40-11-310. Giving or procuring legal assistance unlawful. 


It is unlawful for any professional bondsman to aid, counsel or advise any 
person accused of a criminal offense or violation of law, or those purporting to 
act for or represent the accused in respect of any matter relating or pertaining 
to the charge pending against the accused or to the disposition or dismissal 
thereof, except as to matters relating to the contract of suretyship on the bond, 
bail or similar undertaking, or to the contract relating to the securing and 
payment of any fine or costs, being negotiated for or posted in the pending case; 
nor shall any professional bondsman, directly or indirectly, retain, hire or 
employ, or pay for the services of an attorney at law to aid, counsel, advise or 
represent any person accused of criminal offense or violation of law, or those 
purporting to act for or represent the accused, in any case, suit or matter, in 
which the professional bondsman is surety for those persons, nor divide with 
or pay to any attorney any part of the compensation received by the bondsman 
for services as surety of an accused. 


History. 
Acts 1939, ch. 199, § 7; C. Supp. 1950, 
§ 11715.7; T.C.A. (orig. ed.), § 40-1410. 
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40-11-311. Illegal contracts void — Recovery of payments and penalty. 


(a) Any contract, agreement, promise, transaction or other similar under- 
taking, entered into between a professional bondsman and any other person or 
persons, wherein the bondsman charges, demands, contracts for, accepts, 
collects or receives any sum of money, fee, compensation, premium, gratuity or 
other consideration, return or favor of any character, in consideration of the 
bondsman’s performance of, or the bondsman’s promise, offer or attempt to do 
or perform, directly or indirectly, any of the acts or things declared to be 
unlawful by §§ 40-11-307 — 40-11-310, are declared to be against public policy, 
illegal and void. 

(b) Any person or persons, who pay out money or part with any other thing 
of value under the contract, agreement, promise, transaction or undertaking 
may file suit, for that person or for the use of that person or persons for whom 
the person paid the money or delivered the other thing of value to the 
bondsman, in any court having jurisdiction thereof and recover the consider- 
ation so paid or parted with and, in addition, a forfeiture in an amount equal 
to twice the sum of money paid or twice the value of any other consideration 


parted with or both, as the case may be. 


History. 
Acts 1939, ch. 199, § 9; C. Supp. 1950, 
§ 11715.9; T.C.A. (orig. ed.), § 40-1411. 


Textbooks. 
Tennessee Jurisprudence, 4 Tenn. Juris., Bail 
and Recognizance, § 1. 


NOTES TO DECISIONS 


Analysis 


1. Constitutionality. 
2. Recovery of Payment and Penalty. 


1. Constitutionality. 

Where caption of Acts 1939, ch. 199, stated it 
was “an act to regulate professional bondsmen 
in criminal cases and prescribe punishment for 
violation” the latter phrase “and to prescribe 
punishment for violation” was notice to the 
legislature of provision in § 9 of the act provid- 
ing for forfeiture, since forfeiture was germane 
to general purpose of the act expressed in 
caption. Haynes v. Sanford, 185 Tenn. 576, 206 
S.W.2d 796, 1947 Tenn. LEXIS 359 (1947). 

Where the validity of this part was assailed 


40-11-312. Penalty. 


on the ground that the forfeiture provided for in 
this section redounds to the benefit of the 
“partner in crime,” it was held that such argu- 
ment addressed itself to the legislature and its 
policy and motive in enacting the law and that 
it was not a matter in which the judiciary was 
concerned and for which the act could be invali- 
dated. Haynes v. Sanford, 185 Tenn. 576, 206 
S.W.2d 796, 1947 Tenn. LEXIS 359 (1947). 


2. Recovery of Payment and Penalty. 

Plaintiff who paid bondsman to fix charge 
was entitled, following conviction, to recover 
amount paid plus penalty as a forfeiture. 
Haynes v. Sanford, 185 Tenn. 576, 206 S.W.2d 
796, 1947 Tenn. LEXIS 359 (1947). 


A violation of this part is a Class B misdemeanor. 


History. 

Acts 1939, ch. 199, § 12; C. Supp. 1950, 
§ 11715.12; T.C.A. (orig. ed.), § 40-1412; Acts 
1989, ch. 591, § 112. 


Cross-References. 
Penalty for Class B misdemeanor, § 40-35- 
111. 


40-11-313. Peace officers, their deputies, and certain county officials 
prohibited from acting as professional bondsmen. 


(a) It is unlawful for any person while serving as a constitutionally elected 
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peace officer, or as such officer’s deputy, or any duly elected or appointed county 
official to act as a professional bondsman, directly or indirectly. 
(b) This section shall not apply to any duly elected member of the county 


legislative body. 


History. 
Acts 1999, ch. 13, § 2. 


Compiler’s Notes. 

Former § 40-11-313 (Acts 1959, ch. 197, § 1; 
T.C.A., § 40-1413), concerning persons prohib- 
ited from acting as professional bondsman, was 


Attorney General Opinions. 

“County official” construed to include mem- 
ber of county legislative body, OAG 98-0176 
(8/28/98) (Opinion decided under prior law). 

Section not in conflict with § 40-11-128, OAG 
98-0176 (8/28/98) (Opinion decided under prior 


repealed by Acts 1999, ch. 13, § 1. law). 


40-11-314. [Reserved. | 


40-11-315. Reduction or refund of premium on bail, bond or surety. 


(a) Whenever any professional bondsman, as defined in § 40-11-301, fur- 
nishes bail, makes bond or furnishes surety for the appearance, before any 
court in this state, of any person charged with a criminal offense or a violation 
of any law, by means of a contract for a specified period of time, in which the 
bondsman acts as surety for appearance, the premium on the contract shall be 
reduced or refunded upon surrender of the person charged with the criminal 
offense or violation of a law in an amount in direct proportion of the percentage 
of the unexpired term of the contract to the total amount of the premium, 
unless that person is arrested on an additional criminal charge while released 
on bail or if the bond or surety is forfeited or revoked by the court having 
jurisdiction of that person or if the court accepts the surrender of the defendant 
based upon one (1) or more of the grounds set forth in § 40-11-132. 

(b) If the premium is payable in equal installments, no further payment 
shall be due or payable upon surrender of the bonded person to the court. This 


section applies only to those contracts made on or after July 1, 1972. 


History. 
Acts 1972, ch. 827, §§ 1, 2;T.C.A., § 40-1415; 
Acts 2003, ch. 303, § 2. 


Textbooks. 
Tennessee Jurisprudence, 4 Tenn. Juris., Bail 
and Recognizance, § 10. 


NOTES TO DECISIONS 


Analysis 


1. Transfer to Another Court. 
2. Court Lacked Authority. 


1. Transfer to Another Court. 

The action of the juvenile judge in transfer- 
ring murder case to the criminal court and 
remanding the accused to the custody of the 
sheriff did not terminate the bail bond contract 
between accused and the bonding company, and 
the bonding company was required to furnish 
the bond stated in the contract when accused 
was allowed release on an increased bond six 


months later or to give accused a partial re- 
fund. Carver v. Rader, 531 S.W.2d 114, 1975 
Tenn. App. LEXIS 168 (Tenn. Ct. App. 1975). 


2. Court Lacked Authority. 

Trial court did not have the authority to order 
a refund of the bond premium to defendant or 
his sureties when defendant was arrested on 
another charge and the bond of the accused was 
forfeited by a court having jurisdiction of the 
defendant’s person. State v. Jones, 743 S.W.2d 
942, 1987 Tenn. Crim. App. LEXIS 2415 (Tenn. 
Crim. App. 1987). 
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40-11-316. Maximum premium — Initiation fee. 


(a) Professional bondsmen and agents of insurance companies making 
appearance bonds of a criminal nature shall not assess more than ten percent 
(10%) of the amount of the face value of the bond for premium fee and related 
charge or charges, and the premium fee and related charge or charges shall not 
be assessed but one (1) time during the first twelve (12) months of the 
pendency of the charge or charges and indictment or indictments in either the 
trial court or any lower court. If a premium renewal fee and any related charge 
or charges are assessed after the first twelve (12) months of the bond, the 
renewal fee and charge shall not exceed twenty percent (20%) of the original 
fee and charges. In the event the case is appealed to the court of criminal 
appeals or the supreme court of Tennessee, there may be charged only one (1) 
additional premium fee which also shall not exceed ten percent (10%) of the 
face value of the appearance bond for that court or courts. 

(b) In addition to the charge authorized in subsection (a), professional 
bondsmen and agents of insurance companies making appearance bonds of a 
criminal nature may assess a one-time bond initiation fee of not more than 
twenty-five dollars ($25.00). 

(c) Notwithstanding subsection (a), if a professional bondsman, or agent of 
an insurance company, is making a criminal appearance bond for a defendant 
who is not a resident of Tennessee, the bondsman or agent may assess up to 
fifteen percent (15%) of the amount of the face value of the bond for premium > 
fee and related charges but only one (1) time during the first twelve (12) 
months of the bond. If a premium renewal fee and any related charges are 
assessed after the first twelve (12) months of the bond, the premium renewal 
fee and charges shall not exceed twenty percent (20%) of the original premium 
fee and charges. If the case is appealed to the court of criminal appeals or the 
supreme court of Tennessee, there may be charged only one (1) additional 
premium fee, which shall not exceed ten percent (10%) of the face value of the 
appearance bond for that court or courts. 

(d) A professional bondsman or an agent of an insurance company making 
appearance bonds of a criminal nature may agree to accept the premiums and 
initiation fees, set forth in subsections (a), (b), and (c), in equal installments; 
provided, that no interest or other fees, with the exception of transaction fees 
paid to third parties as costs for processing payments, are charged for the 
installment payments, and the full amount of the premium is to be paid during 
the first twelve (12) months of the bond. 

(e) If the professional bondsman or an agent of an insurance company 
making appearance bonds of a criminal nature charges a premium renewal fee 
as authorized under subsection (a) or (c), the professional bondsman or agent 
may agree to accept the premium renewal fee and any associated charges in 
equal installments; provided, that no interest or other fees, with the exception 
of transaction fees paid to third parties as costs for processing payments, are 
charged for the installment payments and the full amount of the premium 
renewal fee and any associated charges are to be paid within twelve (12) 
months of the initial assessment of the premium renewal fees. 

(f) A professional bondsman or an agent of an insurance company making 
appearance bonds of a criminal nature may seek indemnification for any actual 
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costs incurred by the professional bondsman in collecting any payment due 
under subsections (d) and (e), including attorney’s fees and court costs; 
provided, that those costs are paid to third parties and that no portion of those 
fees is shared with, or retained by, the professional bondsman, with the 
exception of post-judgment interest as provided for under § 47-14-121. 

(g) Nothing in this section shall limit the rights of the professional bonds- 
man or an agent of an insurance company making appearance bonds of a 
criminal nature to seek indemnification for the costs, including reasonable 
attorney's fees and court costs, associated with attempting to apprehend, 
return, or surrender a forfeiting defendant. 


History. Attorney General Opinions. 

Acts 1976, ch. 549, § 1; T.C.A., § 40-1416; Constitutionality of proposed amendment to 
Acts 1985, ch. 279, § 1; 1987, ch. 423, 88 1,3; T.C.A. § 40-11-316(a) allowing professional 
2015, ch. 334, § 1; 2016, ch. 658, §§ 1, 2. bondsmen to charge an additional five percent 
Tothooks. premium on bonds written for nonresident de- 

Tennessee Criminal Practice and Procedure fendants. OAG 15-17, 2015 Tenn. AG LEXIS 17 


(Raybin), §§ 4.33, 4.41, 33.104. (3/10/2015). 


40-11-317. Criminal background check — Experience — Bankruptcy. 


(a) In addition to any other qualifications required by law, the petition or 
license application for a person seeking to become a professional bondsman 
shall have attached to it an affidavit setting forth the criminal history, if any, 
of the petitioner or applicant. If the affidavit is found to be inaccurate, the 
petitioner or applicant shall be immediately disqualified as a professional 
bonding person. In addition, the applicant or petitioner shall submit to a 
criminal history background check by the Tennessee bureau of investigation as 
provided for under § 38-6-109 and shall be responsible for any fees for the 
criminal history background check. The results of the criminal background 
check shall be submitted by the Tennessee bureau of investigation to the clerks 
of the court responsible for regulating the activities of the professional 
bondsman. 

(b) Any applicant for approval as a bonding company owner shall have had 
two (2) years’ experience writing bail in this state as a full-time qualified agent 
for a Tennessee professional bonding company in good standing. 

(c) If a court finds that a bondsman has individually or as a corporation 
owner been discharged in a bankruptcy proceeding leaving unsatisfied out- 
standing forfeitures with any court, then the court may order that the 
bondsman be prohibited from executing bonds, bail or other undertakings as 
surety in the court. 


History. section shall apply to any petition or applica- 
Acts 1998, ch. 663, § 1; 2006, ch. 816, § 1; _ tion filed on or after July 1, 1998. 
2012, ch. 841, § 1. 


Compiler’s Notes. 
Acts 1998, ch. 663, § 2 provided that this 


40-11-318. Bounty hunting. 


(a) “Bounty hunting” means a person who acts as an agent of a professional 
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bondsman who attempts to or takes into custody a person who has failed to 
appear in court and whose bond has been forfeited, for a fee, the payment of 
which is contingent upon the taking of a person into custody and returning the 
person to the custody of the professional bondsman for whom the bounty 
hunter works; provided, that “bounty hunting” does not include the taking into 
custody of a person by a professional bondsman. 

(b) No person who has been convicted of a felony shall serve as a bounty 
hunter in this state. Persons having been convicted of a felony who perform the 
services of a bounty hunter as defined in this section commit a criminal offense, 
punishable as a Class A misdemeanor. 

(c) Before a bounty hunter takes into custody any person who has failed to 
appear in court, the bounty hunter shall comply with § 40-11-401, make a good 
faith effort to verify the person’s address, and present to the office of the 
appropriate law enforcement officer of the political subdivision where the 
taking will occur: 

(1) A certified copy of the underlying criminal process against the 
defendant; 

(2) A certified copy of the bond or capias; 

(3) Proper credentials from a professional bondsman in Tennessee verify- 
ing that the bounty hunter is an agent of a professional bondsman; and 

(4) A pocket card, with identifying photo, certifying that the bounty 

hunter has completed the training required by § 40-11-401. 

(d) Failure to present all of the proper credentials as specified in this section 
to the office of the appropriate law enforcement officer prior to taking any 
person into custody shall be punishable as a Class A misdemeanor. 

(e) A professional bondsman, who knowingly employs a convicted felon to 
act as an agent of the bondsman for purposes of taking into custody a person 
who failed to appear in court, commits a Class A misdemeanor. 

(f) Any resident of this state who is a United States citizen and who intends 
to perform the functions of a bounty hunter as defined in subsection (a), shall 
submit to a criminal history background check as provided by § 38-6-109 at 
the sheriffs office at the county of the person’s permanent residence. The 
person requesting the criminal history background check shall be responsible 
for any fees associated with the background check. The criminal background 
check shall include fingerprint checks against state and federal criminal 
records maintained by the Tennessee bureau of investigation (TBI and the 
federal bureau of investigation (FBI). The sheriff's office shall maintain files in 
their respective counties on bounty hunters requesting a criminal history 
background check. A sheriff may charge a fee of not more than two hundred 
dollars ($200) for each background check performed pursuant to this subsec- 
tion (f) and in addition to the background check fees payable to the TBI, the 
FBI and any designated vendor. 

(g) No bounty hunter shall wear, carry, or display any uniform, badge, 
shield, card, or other item with any printing, insignia, or emblem that purports 
to indicate or copies or resembles an item that indicates that such bounty 
hunter is an employee, officer, or agent of any local, state, or federal govern- 
ment or any political subdivision of any local, state, or federal government. Any 
time a bounty hunter is engaged in the functions of bounty hunting, the bounty 
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hunter shall wear clothing that clearly identifies the person as a bounty hunter 
and prominently displays the words “bounty hunter”. 

(h) Nothing in this section gives a bounty hunter legal defense or privilege 
to violate any traffic laws or criminal statutes. 


History. 

Acts 1998, ch. 1019, § 1; 2001, ch. 480, § 1; 
2011, ch. 456, § 1; 2014, ch. 759, § 1; 2018, ch. 
826, §§ 1-5; 2018, ch. 885, § 1. 


Amendments. 

The 2018 amendment by ch. 826 deleted “or 
another state” following “Tennessee” in (c)(3); 
in (c)(4), inserted “, with identifying photo,” and 
substituted “§ 40-11-4011” for “ this section or, if 
the bounty hunter is from a state other than 
Tennessee, proof that the bounty hunter suc- 
cessfully completed an equivalent amount of 
training in the bounty hunter’s home state 
within the last year” at the end; deleted the 
former last sentence in (f) which read: “If the 
bounty hunter is from a state other than Ten- 
nessee, proof that the bounty hunter has com- 
pleted an equivalent criminal history back- 
ground check in the person’s home state within 
the last year shall be provided to the appropri- 


ate law enforcement agency of the political 
subdivision where the taking will occur.”; in- 
serted “or copies or resembles an item that 
indicates” in (g); and added (h). 

The 2018 amendment by ch. 885 added the 
second sentence in (g). 


Effective Dates. 

Acts 2018, ch. 826, § 6. July 1, 2018. 

Acts 2018, ch. 885, § 2. July 1, 2018 at 12:01 
a.m. 


Cross-References. 
Penalty for Class A misdemeanor, § 40-35- 
111. 


Attorney General Opinions. 

Freelance bounty hunters must have a 
pocket card attesting to their training before 
they may take an individual into custody, OAG 
03-018 (2/19/03). 


40-11-319. Notice of arrest of bondsman. 


(a) A professional bondsman who is arrested in this state for a felony, or is 
arrested in another state or by the federal government for the equivalent of a 
felony in this state, shall notify, in writing, within seventy-two (72) hours of the 
arrest, the court or courts in which the professional bondsman is qualified. 

(b) The written notice shall contain the following information: 


(1) Date of the arrest; 
(2) Location of the arrest; 


(3) Offense for which the bondsman was arrested; 
(4) The name and address of the law enforcement agency making the 


arrest; 


(5) The court before which the professional bondsman is to appear; 
(6) The date of the initial court appearance; and 
(7) Any other information the professional bondsman may want to in- 


clude. 


(c) Upon receipt of the notice, if the court believes it is warranted, the court 


shall proceed under § 40-11-125. 


(d) Failure to comply with this section shall result in an automatic suspen- 
sion of the professional bondsman until the court conducts a hearing pursuant 
to § 40-11-125(b), or until the criminal charges against the professional 


bondsman are resolved. 


History. 
Acts 1999, ch. 104, § 1. 
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40-11-320. Prerequisite to employing bounty hunter. 


Before employing a bounty hunter to apprehend a defendant, a professional 
bail bondsman shall make a reasonable effort to verify the defendant’s address. 


History. 
Acts 2001, ch. 430, § 2. 
PART 4 
CONTINUING EDUCATION FOR PROFESSIONAL BAIL 
BONDING AGENTS 


40-11-401. Continuing education required. 


Each professional bail bondsman or bonding agent individually, including 
partners, officers and directors of a corporation engaged for profit who are 
qualified as professional bail bondsmen or bonding agents, making bonds or 
entering into undertakings as surety in criminal proceedings as defined in 
§ 40-11-301, shall obtain eight (8) hours of continuing education credits during 
each twelve-month period beginning on January 1, 1997. For the purpose of 
this part, “agent” means a professional bail bondsman or professional bail 
bonding agent, including those who are licensed as limited insurance repre- 
sentatives by the department of commerce and insurance pursuant to title 56, 
chapter 6, part 1 and the regulations of that department. 


History. 
Acts 1996, ch. 856, § 1; 1997, ch. 265, §§ 1, 2. 


Code Commission Notes. The former last 
sentence of this section, concerning the exclu- 


Compiler’s Notes. 

Title 56, chapter 6, part 1, referred to in this 
section, was repealed by Acts 2002, ch. 798, § 1, 
which deleted former part 1 and replaced it 
with current part 1, effective January 1, 2003. 


sion from this part of agents holding limited 
insurance representative licenses until July 15, 
1998, was deemed obsolete by the code commis- 
sion in 2006. 


40-11-402. Certificate of compliance. 


Each agent shall file annually, along with the first semiannual report as 
described in § 40-11-3038, a certificate of compliance of continuing education 
with the clerk of the criminal or civil court of each county in which the agent 
is furnishing bail or bonds securing costs and fines. This certificate shall show 
in detail the names, locations, dates and hours of each course attended, along 
with the signature of the agent attesting that all continuing educational 
requirements have been completed. 


History. 
Acts 1996, ch. 856, § 1. 


40-11-4038. Noncompliance. 


If an agent does not obtain the required eight (8) continuing education hour 
credits within each twelve-month period as described in § 40-11-401, and have 
the necessary certificate of compliance filed with the clerk of the court by 
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January 15 of each year, the clerk shall, by certified mail, notify the agent that 
the agent is not in compliance with the continuing education requirements of 
this part and the number of hours the agent lacks to be in compliance. If the 
agent has not furnished the clerk with a certificate of compliance with 
continuing education requirements within sixty (60) days of receiving the 
notice of noncompliance, the clerk shall notify the judge of the court who shall 
then suspend the agent from furnishing bail or bonds securing costs and fines, 
and remove the agent’s name from the list of qualified and approved profes- 
sional bondsmen, as described in § 40-11-124, until the agent completes the 
continuing education credits and properly files the required certificate with the 
court. 


History. 
Acts 1996, ch. 856, § 1. 


40-11-404. Courses — Certificate of compliance — Fees. 


(a) The Tennessee Association of Professional Bail Agents shall provide all 
continuing education courses, and shall issue certificates of compliance to 
certify attendance of the agents to the clerks of the courts. The certificates 
shall be prepared and delivered to all agents who have completed the 
requirements by December 15 of the year before filing is required. In no event 
shall a certificate be issued to an agent who has not completed the attendance 
requirements for that calendar year. 

(b) The Tennessee Association of Professional Bail Agents shall either 
provide or contract for a minimum of eight (8) hours of continuing education 
classes to be held on a regular basis in each of the grand divisions and may 
provide additional classes as necessary. The association is authorized to 
subcontract with any of its subassociations for classes. A schedule of these 
classes shall be provided to all agents. The association may not charge more 
than two hundred forty dollars ($240) annually for the eight (8) hours of 
continuing education, and the cost of any course with less than eight (8) hours 
shall be prorated. 

(c) The fee charged for attending continuing education classes shall not be 
increased or decreased based upon a person’s membership or lack of member- 
ship in the Tennessee Association of Professional Bail Agents. 


History. mented in (b) of this section to reflect apparent 
Acts 1996, ch. 856, § 1; 2000, ch. 749, § 1. legislative intent. 


Code Commission Notes. Acts 2000, ch. (Cross-References. 
749, § 1, provided for the amendment of § 40- Grand divisions, title 4, ch. 1, part 2. 
11-405(b); however, the amendment was imple- 


40-11-405. Rights of trial judges — Appeal from nonapproval of bonds- 
man. 


Nothing in this part shall be construed as altering or infringing upon the 
right of the trial judge to approve bondsmen who are licensed under this part. 
An appeal from a trial judge’s failure to approve a licensed bondsman shall be 
taken as provided by law. 


40-12-101 


History. 


Acts 1996, ch. 856, § 1. 


Code Commission Notes. 
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this section; however, the amendment was 
implemented in 40-11-404(b) to reflect appar- 


Acts 2000. ch ent legislative intent. 


749, § 1, purported to amend subsection (b) of 


Section 


40-12-101. 
40-12-102. 
40-12-103. 
40-12-104. 
40-12-105. 
40-12-106. 
40-12-107. 


40-12-201. 
40-12-202. 
40-12-203. 
40-12-204. 
40-12-205. 
40-12-206. 
40-12-207. 
40-12-208. 
40-12-209. 
40-12-210. 
40-12-211. 
40-12-212. 
40-12-213. 
40-12-214. 
40-12-215. 
40-12-216. 
40-12-217. 
40-12-218. 


CHAPTER 12 
GRAND JURY PROCEEDINGS 


Part 1. General Provisions 


Impaneling bystanders. 

Persons guilty of conspiracy ineligible. 

Reconvening to consider felony. 

Application to testify by person having knowledge of commission of offense. 
Notice of grand jury meeting to be posted by court clerk. 

Prosecution of persons applying to testify not barred — Express immunity. 
Supplemental to present law. 


Part 2. Investigative Grand Juries 


Use of investigative grand jury. 

Committee review of application. 

Filing of petition. 

Record of filing. 

Grant or denial of petition. 

Members — Powers. 

Persons present during proceedings. 

Record of proceedings. 

Confidentiality of proceedings and documents. 
Conditions for disclosure of proceedings and documents. 
Breach of confidentiality — Penalty. 

Indictments. 

Subpoena power — Examination of witnesses. 
Subpoenas to banks exempt from notice requirement. 
Grant of immunity. 

Witness’ right to consult counsel. 

Dissolution — Extension of time to complete investigation. 
Construction of part. 


PART 1 
GENERAL PROVISIONS 


40-12-101. Impaneling bystanders. 


Whenever a sufficient number of the jurors of the original panel fail to attend 


before the grand jury is formed, the court may impanel the grand jury of so 
many of the original panel as may attend, and the rest of bystanders. If none 
of the original panel attend or no jurors have been appointed, the grand jury 
may consist entirely of bystanders. 
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History. 

Code 1858, §§ 4016, 4017 (deriv. Acts 1817, 
ch. 130 (131 in Scott’s Revisal), § 2); Shan., 
§§ 5828, 5829; Code 1932, §§ 10022, 10023; 
T.C.A. (orig. ed.), § 40-1502. 


Cross-References. 
Juries and jurors, title 22. 
The grand jury, Tenn. R. Crim. P. 6. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 9.18. 


GRAND JURY PROCEEDINGS 


40-12-102 


Tennessee Jurisprudence, 13 Tenn. Juris., 
Gaming, Gambling and Gambling Contracts, 
§ 10; 14 Tenn. Juris., Grand Jury, § 5. 


Law Reviews. 
Essential Elements, 54 Vand. L. Rev. 1467 
(2001). 


NOTES TO DECISIONS 


Analysis 
1. Panel. 
2. Selected from Bystanders. 
1. Panel. 


A panel of jurors containing less than the 
number required is not void; but if it were, the 
court could select the grand jury from bystand- 
ers, and thus organize a valid grand jury. Low- 
rance v. State, 12 Tenn. 144, 12 Tenn. 145, 1833 
Tenn. LEXIS 27 (1833). 


2. Selected from Bystanders. 

Where less than the required number of the 
panel appear, the form is dispensed with, and 
the grand jury is completed from bystanders. 


Workman v. State, 36 Tenn. 425, 1857 Tenn. 
LEXIS 25 (1857). 

The fact that a grand juror, otherwise quali- 
fied, was selected from the bystanders instead 
of from the regular venire, is no ground of 
abatement of an indictment found by him and 
other grand jurors taken from the venire. Ep- 
person v. State, 73 Tenn. 291, 1880 Tenn. 
LEXIS 127 (1880); Chairs v. State, 124 Tenn. 
630, 139 S.W. 711, 1911 Tenn. LEXIS 68 (Tenn. 
Apr. 1911). 

That the court summoned three bystanders 
to make a full venire before proceeding to 
impanel the grand jury is no ground of abate- 
ment of the indictment. Madden v. State, 67 
S.W. 74, 1901 Tenn. LEXIS 133 (Tenn. 1901). 


40-12-102. Persons guilty of conspiracy ineligible. 





(a) No person who has been guilty of any offense declared in § 39-12-1038, 
relating to conspiracy to take human life or to injure persons or destroy 
property, shall be competent to sit or serve on any grand or traverse jury and 
it is the duty of the court to carefully exclude all such persons from the juries, 
both grand and petit. 

(b) When the court is informed, or has reason to suspect, that any person 
presented as a juror is guilty of any of the offenses listed in subsection (a), it 
shall call witnesses, if necessary, and examine fully into the truth of the 
charge. 

(c) The court shall dismiss from the grand jury any person who has been 
selected and afterwards shown to be implicated in any offense listed in 
subsection (a). 


Tennessee Jurisprudence, 6 Tenn. Juris., 
Conspiracy, § 3. 


History. 

Acts 1897, ch. 52,§ 3; Shan., § 6696a3; Code 
1932, § 11070; modified; T.C.A. (orig. ed.), 
§ 40-1504; Acts 1996, ch. 675, § 22. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 9.13, 25.45. 


Law Reviews. 

Tennessee Civil Disabilities: A Systemic Ap- 
proach (Neil P. Cohen), 41 Tenn. L. Rev. 253 
(1974). 
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Analysis 2. Dismissal on Proof of General Rumor. 
The court’s discharge of an accepted juror, 

before the jury had been sworn, upon the 

charge that he was a “whitecap,” is justified by 

1. Constitutionality. proof of a general rumor that the juror was a 
This section is constitutional, because it sim- “whitecap,” which he did not offer to contradict 

ply adds another statutory disqualification for or disprove. Jenkins v. State, 99 Tenn. 569, 42 

jury service, and no provision of the organiclaw  S.W. 263, 1897 Tenn. LEXIS 67 (1897). 

supposed to be violated is pointed out. Jenkins 

v. State, 99 Tenn. 569, 42 S.W. 263, 1897 Tenn. 

LEXIS 67 (1897). 


1. Constitutionality. 
2. Dismissal on Proof of General Rumor. 


40-12-103. Reconvening to consider felony. 


The judges of the circuit and criminal courts are authorized at any time 
during the same term of court to reconvene the grand jurors when, during the 
same term of court and after the jurors have been discharged, a criminal 
offense which is a felony has been committed in the jurisdiction. 


History. Textbooks. 

Acts 1899, ch. 324, § 1; Shan., § 5836a1; Tennessee Criminal Practice and Procedure 
Code 1932, § 10035; T.C.A. (orig. ed.), § 40- (Raybin), § 9.17. 
1615, 


40-12-104. Application to testify by person having knowledge of com- 
mission of offense. 


(a) Any person having knowledge or proof of the commission of a public 
offense triable or indictable in the county may testify before the grand jury. 

(b) The person having knowledge or proof shall appear before the foreman. 
The person may also submit the sworn affidavits of others whose testimony the 
person wishes to have considered. 

(c) The person shall designate two (2) grand jurors who shall, with the 
foreman, comprise a panel to determine whether the knowledge warrants 
investigation by the grand jury. The panel may consult the district attorney 
general or the court for guidance in making its determination. The majority 
decision of the panel shall be final and shall be promptly communicated to the 
person along with reasons for the action taken. 

(d) Submission of an affidavit which the person knows to be false in any 
material regard shall be punishable as perjury. An affiant who permits 
submission of a false affidavit, knowing it to be false in any material regard, is 
guilty of perjury. Any person subsequently testifying before the grand jury as 
to any material fact known by the person to be false is guilty of perjury. 


History. Textbooks. 
Acts 1978, ch. 727, § 1; modified; T.C.A., Tennessee Criminal Practice and Procedure 
§ 40-1626; Acts 1995, ch. 213, §§ 1-4. (Raybin), § 9.23. 


Cross-References. 
Perjury, title 39, ch. 16, part 7. 
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NOTES TO DECISIONS 


1. Appearance by Police Officer in Viola- 
tion of Orders. 

Although no one may prevent a person from 

appearing before a grand jury, and indeed it is 


the reason that he was suspended indefinitely. 
Watts v. Civil Service Board, 606 S.W.2d 274, 
1980 Tenn. LEXIS 501 (Tenn. 1980), cert. de- 
nied, Watts v. Civil Service Bd., 450 U.S. 983, 


his duty to do so if he has evidence of a crime, 
court held that police officer’s appearance be- 
fore a grand jury in violation of orders was not 


101 S. Ct. 1519, 67 L. Ed. 2d 818, 1981 U.S. 
LEXIS 1234 (1981). 


40-12-105. Notice of grand jury meeting to be posted by court clerk. 


(a) The clerk of the court having trial level criminal jurisdiction in each 
county of this state shall cause to be published, not less than thirty (30) days 
nor more than forty (40) days before the grand jury meets, the following notice 
in a newspaper of general circulation in the county: 

“It is the duty of your grand jurors to investigate any public offense which 
they know or have reason to believe has been committed and which is triable 
or indictable in this county. Any person having knowledge or proof that an 
offense has been committed may apply to testify before the grand jury 
subject to the provisions of Tennessee Code Annotated, § . The foreman 
in this county is presently: [Here list foreman and the foreman’s address] 

“The grand jury will next meet on , the day of ‘ 
20 Prat . You may be prosecuted for perjury for any oral or 
written statement which you make under oath to the grand jury, when you 
know the statement to be false, and when the statement touches on a matter 
material to the point in question.” 

(b) In addition to the other duties required by this section, the clerk shall 
post a written notice in the form set forth in subsection (a) in a place 
convenient to the public at the county courthouse. 

(c) Failure by the clerk to perform the duties required by this section is a 




















misdemeanor and grounds for removal from office. 


History. 
Acts 1978, ch. 727, § 2; 1982, ch. 805, § 1; 
T.C.A., § 40-1627. 


Compiler’s Notes. 

The misdemeanor offense in this section may 
be affected by the Criminal Sentencing Reform 
Act of 1989. See §§ 39-11-114, 40-35-110, 40- 
35-111. 


Cross-References. 
Penalty for misdemeanors, §§ 39-11-114, 40- 
35-111. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 9.23. 


NOTES TO DECISIONS 


Analysis 


1. Purpose. 
2. Effect of Noncompliance. 


1. Purpose. 

The purpose of T.C.A. § 40-12-105 is to give 
notice to those who may have business before 
the grand jury that the grand jury is going to 
meet; it was not enacted for the benefit of 
defendants whose cases may be under consid- 
eration. State v. Crane, 780 S.W.2d 375, 1989 


Tenn. Crim. App. LEXIS 475 (Tenn. Crim. App. 
1989), rehearing denied, 780 S.W.2d 375, 1989 
Tenn. Crim. App. LEXIS 529 (Tenn. Crim. App. 
1989), appeal denied, 1989 Tenn. LEXIS 503 
(Tenn. Nov. 6, 1989). 


2. Effect of Noncompliance. 

The validity of indictments returned by a 
grand jury’s meeting in violation of T.C.A. § 40- 
12-105 is not affected by lack of public notice. 
State v. Crane, 780 S.W.2d 375, 1989 Tenn. 
Crim. App. LEXIS 475 (Tenn. Crim. App. 1989), 
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rehearing denied, 780 S.W.2d 375, 1989 Tenn. appeal denied, 1989 Tenn. LEXIS 503 (Tenn. 
Crim. App. LEXIS 529 (Tenn. Crim. App. 1989), Nov. 6, 1989). 


40-12-106. Prosecution of persons applying to testify not barred — 
Express immunity. 


Notwithstanding any contrary provisions of law, no person applying to 
testify before the grand jury shall be immune from prosecution based upon 
testimony subsequently given pursuant to the application, except under 
express grant of immunity by the grand jury. 


History. Textbooks. 
Acts 1978, ch. 727, § 3; impl. am. Acts 1979, Tennessee Criminal Practice and Procedure 
ch. 399, § 1; T.C.A., § 40-1628. (Raybin), § 9.23. 


Tennessee Jurisprudence, 8 Tenn. Juris., 


Cross-References. Criminal Procedure, § 11. 


Immunity from prosecution, title 40, ch. 16. 


40-12-107. Supplemental to present law. 


Sections 40-12-104 — 40-12-106 are intended to supplement existing law 
relative to the rights, powers and duties involved in the grand jury process. 
Nothing in this part shall be construed in derogation of existing law, absent 
plain and irreconcilable conflict with §§ 40-12-104 — 40-12-106. 


History. 
Acts 1978, ch. 727, § 4; T.C.A., § 40-1629. 


PART 2 
INVESTIGATIVE GRAND JURIES 


40-12-201. Use of investigative grand jury. 


(a) Notwithstanding any other provision of law to the contrary, whenever a 
district attorney general, within the district attorney general’s respective 
jurisdiction, or the attorney general and reporter has reason to believe that 
criminal activity involving a violation of or a conspiracy to violate: 

(1) Section 39-14-9038, relating to money laundering; 

(2) Sections 39-17-902(b), 39-17-911 and 39-17-1005, relating to the 
distribution of certain materials to minors or the use of a minor for obscene 
purposes; 

(3) Section 39-17-417, relating to controlled substances or § 39-17-454, 
relating to controlled substance analogues; 

(4) Sections 39-16-401 — 39-16-405, relating to misconduct involving 
public officials and employees; 

(5) Sections 39-16-101 — 39-16-108, relating to bribery; 

(6) Section 39-12-204, relating to racketeer influenced and corrupt 
organizations; 

(7) Sections 39-17-501 — 39-17-507, relating to gambling; or 

(8) Sections 39-16-501 — 39-16-507, relating to interference with govern- 
ment operations; 

has occurred, the district attorney general or the attorney general and reporter 
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may apply to a committee comprised of two (2) members of the district 
attorneys general conference and the attorney general and reporter for consent 
to file a petition to have an investigative grand jury convened to consider the 
matters specified in the application. 

(b) The attorney general and reporter shall appoint a district attorney 
general from each grand division to serve as potential members of the 
committee and shall notify the executive director of the district attorneys 
general conference of the appointments. 

(c) The attorney general and reporter shall reappoint the district attorneys 
general as from time to time may be necessary. 

(d)(1) When an application for an investigative grand jury is made by the 

attorney general and reporter pursuant to this part, the executive director 

shall designate one (1) or more of the district attorneys general appointed by 
the attorney general and reporter to serve on the committee. 

(2) Ifthe application is made by a district attorney general, the executive 
director shall designate either two (2) of the district attorneys general 
appointed by the attorney general and reporter to serve on the committee or 
shall designate one (1) of the district attorneys general and the district 
attorney general making the application. 

(e)(1) The district attorney general or district attorneys general so desig- 

nated to serve on the committee shall not reside in the same grand division 

as the county where the grand jury would be seated. 

(2) In the case where an application is filed by the attorney general and 
reporter, the district attorney general for the district where the criminal 
activity is alleged to have occurred shall be one (1) of the two (2) members of 
the district attorneys general conference serving on the committee. 

(f) The application shall be in writing, shall specify the crimes to be 
investigated, any persons believed to have knowledge of the crimes to be 
investigated and the basis of the district attorney general’s or attorney general 
and reporter’s knowledge of the matters set forth in the application. 

(g) The application shall be filed at the office of the attorney general and 
reporter in Nashville. 


History. tension of time, § 40-12-217. 
Acts 1990, ch. 1051, § 1; 1996, ch. 1012, § 8; Grand divisions, title 4, ch. 1, part 2. 
2012, ch. 848, § 31. 


Cross-References. 
Dissolution of investigative grand jury, ex- 


40-12-202. Committee review of application. 


(a) Upon receipt or the making of an application for an investigative grand 
jury, the attorney general and reporter shall immediately notify the other 
members of the committee described in § 40-12-201. 

(b) The committee shall meet in person as soon as is reasonably possible to 
consider the application. 

(c) Consent to file the petition must be by unanimous vote of the committee. 

(d) The district attorney general shall be notified in writing of the commit- 
tee’s action on the application. 
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History. 
Acts 1990, ch. 1051, § 1. 


40-12-203. Filing of petition. 


(a) Upon the receipt of written approval of the committee, the district 
attorney general may file a written petition with the clerk of the circuit court, 
or criminal court in counties where the court has been established, for the 
county where the criminal activity allegedly occurred to convene an investiga- 
tive grand jury to consider the matters set forth in the petition. 

(b) The petition shall be made upon oath or affirmation and shall contain: 

(1) An allegation that one (1) or more of the offenses described in 

§ 40-12-201 has occurred; 

(2) The basis of the district attorney general’s knowledge of the commis- 
sion of the offenses; and 

(3) Sufficient facts to establish probable cause to believe the crimes 
specified in the petition have been committed. 

(c) The petition shall also have appended to it the written consent of the 
committee which approved the filing of the petition. 


History. 
Acts 1990, ch. 1051, § 1. 


40-12-204. Record of filing. 


(a) Upon the filing of a petition to convene an investigative grand jury, the 
clerk shall mark the petition as filed, note the date and time of filing on the 
petition, and shall record the filing of the petition in records kept for 
proceedings under this part. 

(b) The clerk shall then immediately forward the petition to the presiding 
judge of the judicial district. 


History. 
Acts 1990, ch. 1051, § 1. 


40-12-205. Grant or denial of petition. 


(a) Upon receipt of a petition to convene an investigative grand jury, the 
presiding judge shall consider the petition in camera. 
(b) Any oral argument before the judge by the district attorney general shall 
be in the sole discretion of the presiding judge. 
(c) The judge shall grant the petition if the judge finds that: 
(1) The crimes alleged to have taken place are among those set forth in 
§ 40-12-201; and 
(2) There is probable cause to believe the criminal activity set forth in the 
petition has taken place. 
(d)(1) The judge shall enter an order in writing respecting whether an 
investigative grand jury shall be convened. 
(2) The order will be filed by the clerk of the court and entered in records 
described in § 40-12-204. 
(3) The clerk shall forward a copy to the district attorney general. 
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History. 
Acts 1990, ch. 1051, § 1. 


40-12-206. Members — Powers. 


(a) The grand jury convened pursuant to this part shall consist of thirteen 
(13) members and up to five (5) alternates. 

(b) The alternates shall be present at all times during grand jury proceed- 
ings, but shall not take part in the deliberations or vote of the grand jury 
unless the alternate has been made a regular member of the grand jury upon 
motion of the district attorney general made to the court and alleging that a 
regular member is no longer able to serve. 

(c) Any grand jury ordered convened pursuant to this part shall be: 

(1) Impaneled by the presiding judge in the same manner as the regular 
grand jury; 

(2) Directed by the presiding judge to investigate the crimes specified in 
the petition; however, nothing in this subsection (c) shall be construed as 
preventing indictment for any offense found by the grand jury to have 
occurred in the course of its investigation; and 

(3) Retain all powers, duties and responsibilities of the regular grand jury. 


History. 
Acts 1990, ch. 1051, § 1. 


40-12-207. Persons present during proceedings. 


The district attorney general, the witness under examination, an interpreter 
when needed and, for the purpose of taking the evidence, a stenographer may 
be present while the investigative grand jury is in session, but no person other 
than jurors and alternates may be present while the grand jury is deliberating 
or voting. 


History. 
Acts 1990, ch. 1051, § 1. 


40-12-208. Record of proceedings. 


(a) All proceedings, except when the investigative grand jury is deliberating 
or voting, shall be recorded stenographically. 

(b) Any unintentional failure of any recording to reproduce all or any 
portion of a proceeding shall not affect the validity of the prosecution. 

(c) The recording, the reporter’s notes or any transcript prepared from the 
recording or notes shall remain in the custody or control of the district attorney 
general unless otherwise ordered by the court in a particular case. 


History. 
Acts 1990, ch. 1051, § 1. 


40-12-209. Confidentiality of proceedings and documents. 


(a)(1) No person who by virtue of the person’s official position has knowledge 
of the filing of an application for consent, the action of the committee on the 
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application, the filing of a petition to convene an investigative grand jury, or 
any action on the petition, shall disclose that knowledge except in accor- 
dance with this section. 

(2) All written records of applications, committee action, petitions and 
orders are declared to be confidential and subject to disclosure only in 
accordance with this section. 

(3) Agrand juror, an interpreter, a stenographer, a typist who transcribes 
recorded testimony, a district attorney general or any person to whom 
disclosure is made pursuant to this section, § 40-12-210 or § 40-12-212 shall 
not disclose matters occurring before the grand jury except in accordance 
with those sections. No obligation of secrecy may be imposed on any person 
except in accordance with this section. 

(b) Disclosure otherwise prohibited by this part of documents and proceed- 
ings before a grand jury convened under this part may be made to: 

(1) The district attorney general for use in the performance of the district 

- attorney general’s duty; and 

(2) Government personnel, including personnel of the federal government 

or a subdivision of the state, as those personnel are deemed necessary by the 
district attorney general to assist the district attorney general in the 
performance of the district attorney general’s duties. 
(c)(1) Any person to whom documents and proceedings before a grand jury 
convened under this part are disclosed under subdivision (b)(2) shall not 
utilize those documents or proceedings for any purpose other than assisting 
the district attorney general in the performance of the district attorney 
general’s duties. | 

(2) The district attorney general shall promptly notify the judge conven- 
ing the grand jury pursuant to this part of the names of all persons to whom 
disclosure of grand jury documents or proceedings is made and shall certify 
that the district attorney general has advised the person of the person’s 
obligation of secrecy under this part. 


History. ceedings and documents, § 40-12-210. 
Acts 1990, ch. 1051, § 1. Confidentiality of public records, § 10-7-504. 


Cross-References. 
Conditions for disclosure of grand jury pro- 


40-12-210. Conditions for disclosure of proceedings and documents. 


Disclosure of grand jury documents and proceedings may also be made 
under this part when: 

(1) Directed by a court preliminarily to or in connection with a judicial 
proceeding; 

(2) Disclosure is made by the district attorney general to another grand 
jury; or 

(3) Permitted by a court upon motion of the defendant showing grounds 
exist for a motion to dismiss the indictment because of matters occurring 
before the grand jury. 


History. Cross-References. 
Acts 1990, ch. 1051, § 1. Confidentiality of public records, § 10-7-504. 
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40-12-211. Breach of confidentiality — Penalty. 
A violation of § 40-12-209 shall be punished as criminal contempt. 


History. 
Acts 1990, ch. 1051, § 1. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 
Criminal contempt, Tenn. R. Crim. P. 42. 


40-12-212. Indictments. 


The finding and return of indictments as well as the form of any indictment 
returned by a grand jury convened pursuant to this part shall be in the same 
manner and form as indictments returned by the regular grand jury. 


History. 
Acts 1990, ch. 1051, § 1. 


40-12-213. Subpoena power — Examination of witnesses. 


Notwithstanding any other provision of law to the contrary, when a grand 
jury is convened pursuant to this part, the district attorney general shall: 
(1) Have the authority to compel by subpoena the testimony of witnesses 
before the grand jury; and 
(2) Be present to examine witnesses coming before the grand jury, as well 
as to give legal advice to the grand jury as to matters cognizable by it. 


History. 
Acts 1990, ch. 1051, § 1. 


40-12-214. Subpoenas to banks exempt from notice requirement. 


Subpoenas issued pursuant to § 40-12-213(1) shall not be subject to the 
provisions of §§ 45-10-106 and 45-10-107 requiring notice to a bank customer 
of a subpoena issued to a bank for the records of a customer. 


History. 
Acts 1990, ch. 1051, § 1. 


40-12-215. Grant of immunity. 


(a) The district attorney general shall have the authority to grant transac- 
tional or use immunity to a witness if the district attorney general determines 
that immunity is necessary to compel testimony from the witness. 

(b) The immunity shall be given to the witness in writing and shall be 
signed by the district attorney general. 

(c) The immunity granted witnesses pursuant to Tennessee Rules of Crimi- 
nal Procedure, Rule 6(j)(6) shall have no application to a grand jury convened 
pursuant to this part. 


History. 
Acts 1990, ch. 1051, § 1. 
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40-12-216. Witness’ right to consult counsel. 


A witness before a grand jury convened pursuant to this part shall have the 
right to leave the grand jury room to consult the witness’s counsel at 
reasonable intervals and for a reasonable period of time upon the request of the 
witness. 


History. 
Acts 1990, ch. 1051, § 1. 


40-12-217. Dissolution — Extension of time to complete investigation. 


(a) When a grand jury convened pursuant to this part has completed its 
investigation, the district attorney general shall promptly file a notice of 
dissolution with the clerk of the court where the petition seeking the grand 
jury’s empanelling was filed. 

(b)(1) Upon the filing of the notice required by subsection (a), the functions 

of the grand jury shall cease and it shall be considered dissolved. 

(2) In no event, except as provided in this section, shall a grand jury 
convened pursuant to this part remain impaneled for a period of time to 
exceed six (6) months from the day it is sworn. 

(c)(1) Should a period of time exceeding six (6) months be necessary for the 

grand jury to complete its work, the district attorney general may file an 

application with the committee described in § 40-12-201 requesting permis- 
sion to petition the empanelling judge for an extension of the grand jury for 

a period of time not to exceed six (6) months from the date the petition is 

granted. 

(2) The application shall specify why additional time is necessary for the 
completion of the investigation. 

(3) If the committee unanimously agrees that an extension of time is 
necessary, it shall grant written consent to petition the empanelling judge 
for an extension of the grand jury for the period requested. 

(4) This written consent shall accompany the petition to the empanelling 
judge who shall grant the petition if the judge finds an extension of time to 
be necessary for the grand jury to complete its investigation. 

(5) No more than two (2) six-month extensions may be obtained pursuant 
to this section. 


History. 
Acts 1990, ch. 1051, § 1. 


40-12-218. Construction of part. 


Unless explicitly provided for in this part, nothing in this part shall be 
construed as repealing or amending any law dealing with the formation, 
function, duties and responsibilities of the regular grand jury. 


History. 
Acts 1990, ch. 1051, § 1. 
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Section 


40-13-101. 
40-13-1072. 
40-13-103. 
40-13-104. 
40-13-105. 
40-13-106. 
40-13-107. 
40-13-108. 
40-13-109. 
40-13-110. 
40-13-111. 
40-13-112. 


40-13-201. 
40-13-202. 
40-13-203. 
40-13-204. 
40-13-205. 
40-13-206. 
40-13-207. 
40-13-208. 
40-13-209. 
40-13-210. 
40-13-211. 
40-13-212. 
40-13-2183. 
40-13-214. 
40-13-215. 
40-13-216. 
40-13-217. 
40-13-218. 
40-13-219. 
40-13-220. 
40-13-221. 


40-13-301. 
40-13-302. 
40-13-303. 
40-13-304. 


INDICTMENTS 40-13-101 


CHAPTER 13 
INDICTMENTS 


Part 1. General Provisions 


“Indictment” defined. 

Offenses indictable. 

Prosecutor required. 

Prosecutor not required. 

Concurrence in true bill. 

Endorsement when indictment not found. 
Endorsement of names of witnesses. 
Presentation of indictment. 

Entry in minutes of felony indictments. 
Copies of minutes — New indictment. 
Inspection of indictment before arrest. 
Disclosure of indictment before arrest. 


Part 2. Form and Sufficiency 


Form generally. 

Statement of offense. 

Certainty as to person charged. 
Presumptions and matters of judicial notice. 
Description of common law crimes. 
Alternative allegations. 

Time of offense. 

Place of offense. 

Allegation of ownership of property. 
Jurisdiction to support alleged judgment. 
Description of instrument destroyed or withheld. 
Alleging fraud. 

Alleging perjury. 

Alleging libel. 

Alleging possession of counterfeit money. 
Alleging conspiracy. 
Alleging gaming. 

Alleging dealing in futures. 

Allegations concerning intoxicating liquor. 
Alleging grave-robbing. 

Alleging embezzlement and breach of trust. 


Part 3. Capias 


Capias for more than one offense. 
Bail. 

Mailing and filing of return. 
Failure to execute capias. 


PART 1 
GENERAL PROVISIONS 


40-13-101. “Indictment” defined. 


(a) An indictment is an accusation in writing presented by the grand jury of 
the county charging a person with an indictable offense. 

(b) Wherever in this code “indictment” is used, it shall be taken to include 
presentment whenever the context so requires or will permit. 


40-13-102 


History. 
Code 1932, §§ 10750, 11622; T.C.A. (orig. 
ed.), §§ 40-1701, 40-1702. 


Cross-References. 
Assistance to grand juries by district attor- 
ney general, title 8, ch. 7, part 5. 
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Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 9.2, 16.10, 16.13, 16.16. 


Law Reviews. 
The New Tennessee Code (Charles C. Tra- 
bue), 10 Tenn. L. Rev. 155. 


NOTES TO DECISIONS 


Analysis 


1. Identification as Indictment. 
2. Distinguished from Presentment. 


1. Identification as Indictment. 

There is no requirement that an indictment 
must, within its four corners, state that it is an 
indictment. State v. Mingledorff, 713 S.W.2d 88, 


1986 Tenn. Crim. App. LEXIS 2225 (Tenn. 
Crim. App. 1986). 


2. Distinguished from Presentment. 

The form of an indictment alone distin- 
guishes it from a presentment. State v. Mingle- 
dorff, 713 S.W.2d 88, 1986 Tenn. Crim. App. 
LEXIS 2225 (Tenn. Crim. App. 1986). 


DECISIONS UNDER PRIOR LAW 


1. “Indictment” — Meaning. 
An indictment is a written accusation of an 
offense preferred to and presented upon oath by 


40-13-102. Offenses indictable. 


a grand jury at the suit of the government. 
Alexander v. State, 50 Tenn. 475, 1872 Tenn. 
LEXIS 18 (1872). 


All felonies and all misdemeanors are indictable offenses. 


History. 
Code 1932, § 11621; T-C.A. (orig. ed.), § 40- 
1703. 


Cross-References. 
Prosecution by indictment or presentment 
provided for, Tenn. Const., art. I, §§ 9, 14. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 16.10. 


40-13-103. Prosecutor required. 


Law Reviews. 

Adjudicating Claims of Innocence for the 
Capitally Condemned in Tennessee: Embracing 
a Truth Forum (Dwight Aarons), 76 Tenn. L. 
Rev. 511 (2009). 

The Tennessee Court System — Criminal 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 319. 


No district attorney general shall prefer a bill of indictment to the grand jury 
without a prosecutor marked on the bill or indictment, unless otherwise 


expressly provided by law. 


History. 

Code 1858, § 5096 (deriv. Acts 1801, ch. 30, 
§ 1); Shan., § 7058; Code 1932, § 11602; modi- 
fied; T.C.A. (orig. ed.), § 40-1704. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 9.20. 


Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 3-12-1. 
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NOTES TO DECISIONS 


Analysis 


. Purpose. 

. Presentments. 

. Designation on Indictment. 
. Signature of District Attorney. 
Prosecutor. 

—Husband Against Wife. 

. —Incompetency. 

. —Infant. 

. —Control Over Case. 

10. —Death. 

11. Objections. 

12. —Procedure. 

13. —Waiver. 

14, —When Made. 

15. Curing Error After Verdict. 


WOONANARONH 


1. Purpose. 

The true purpose of the requirement that a 
prosecutor be named on the indictment is for 
the protection of defendant. Brooks v. State, 
156 Tenn. 451, 2S.W.2d 705, 1927 Tenn. LEXIS 
139 (1928). 


2. Presentments. 

This section and § 40-13-104 relate to indict- 
ments, and not to presentments. State v. Da- 
vidson, 171 Tenn. 347, 103 S.W.2d 22, 1936 
Tenn. LEXIS 96 (1937); Blackwood v. State, 204 
Tenn. 682, 325 S.W.2d 262, 1959 Tenn. LEXIS 
327 (1959). 

This section is not applicable when the grand 
jury returns a presentment rather than an 
indictment. Poag v. State, 567 S.W.2d 775, 1978 
Tenn. Crim. App. LEXIS 307 (Tenn. Crim. App. 
1978). 


3. Designation on Indictment. 

Merely endorsing a name on the indictment, 
in the place where the name of the prosecutor is 
usually marked, without showing its purpose or 
that it was intended as the name of the pros- 
ecutor, is not sufficient. Medaris v. State, 18 
Tenn. 239, 1837 Tenn. LEXIS 8 (1837). 

Abbreviation “pros.,” marked after the name 
of the person intended for prosecutor, is good 
for “prosecutor.” McGuire v. State, 65 Tenn. 
621, 1872 Tenn. LEXIS 463 (1872). 

Where the prosecutrix’s name appeared in 
the indictment, the requirements of this section 
are met though prosecutrix did not appear 
before the grand jury. State v. Marks, 3 Tenn. 
Crim. App. 539, 464 S.W.2d 326, 1970 Tenn. 
Crim. App. LEXIS 406 (Tenn. Crim. App. 1970). 


4, Signature of District Attorney. 

The indictment must be signed by the district 
attorney before it is sent to the grand jury. 
Foute v. State, 4 Tenn. 98, 1816 Tenn. LEXIS 29 
(1816); Bennett v. State, 8 Tenn. 133, 8 Tenn. 
146, 1827 Tenn. LEXIS 23 (1827); Hite v. State, 
17 Tenn. 198, 1836 Tenn. LEXIS 30 (1836); Teas 


v. State, 26 Tenn. 174, 1846 Tenn. LEXIS 94 
(1846), questioned, State v. Myers, 85 Tenn. 
208, 5 S.W. 377, 1886 Tenn. LEXIS 30 (1886); 
State v. Lockett, 50 Tenn. 274, 1871 Tenn. 
LEXIS 96 (1871); State v. Myers, 85 Tenn. 2038, 
5 S.W. 377, 1886 Tenn. LEXIS 30 (1886). 


5. Prosecutor. 


6. —Husband Against Wife. 

Husband cannot be prosecutor on an indict- 
ment against his wife, because she cannot sue 
him for malicious prosecution or false impris- 
onment. State v. Tankersly, 74 Tenn. 582, 1880 
Tenn. LEXIS 296 (1880). 


7. —Incompetency. 

Incompetent prosecutor marked on an indict- 
ment is, in legal effect, the same as if no 
prosecutor at all was marked thereon. State v. 
Tankersly, 74 Tenn. 582, 1880 Tenn. LEXIS 296 
(1880). 


8. —Infant. 

An infant may be a prosecutor, because he is 
not prohibited by statute, nor by public policy 
from becoming a prosecutor. State v. Dillon, 38 
Tenn. 389, 1858 Tenn. LEXIS 198 (1858). 


9. —Control Over Case. 

Prosecutor has no control over the case, and 
he cannot have counsel to appear in the case 
without the consent of the attorney general and 
the court. Ex parte Gillespie, 11 Tenn. 324, 11 
Tenn. 325, 1832 Tenn. LEXIS 53 (1832); Cham- 
bers v. State, 22 Tenn. 237, 1842 Tenn. LEXIS 
79 (1842). 


10. —Death. 

Prosecutor’s death does not affect the indict- 
ment and the prosecution goes on as though the 
death had not occurred. State v. Loftis, 40 Tenn. 
500, 1859 Tenn. LEXIS 143 (1859). 


11. Objections. 


12. —Procedure. 

Objection to the indictment for the incompe- 
tency of the prosecutor, or for the want of a 
prosecutor, may be made by motion to quash, or 
by plea in abatement. State v. Travis, 1 Shan. 
593 (1876); State v. Tankersly, 74 Tenn. 582, 
1880 Tenn. LEXIS 296 (1880); Rodes v. State, 
78 Tenn. 414, 1882 Tenn. LEXIS 197 (1882). 


13. —Waiver. 

The objection to absence of name of prosecu- 
tor being endorsed on indictment is waived 
unless made by proper motion or plea before 
the entry of the plea to the merits. Brooks v. 
State, 156 Tenn. 451, 2 S.W.2d 705, 1927 Tenn. 
LEXIS 139 (1928). 


14, —When Made. 
Defendant can attack indictment after plea 
for failure of district attorney to endorse name 
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of prosecutor. State v. Vance, 1 Tenn. 481, 1809 __ to prosecute officially, comes too late after ver- 
Tenn. LEXIS 37 (1809). dict. Rodes v. State, 78 Tenn. 414, 1882 Tenn. 
LEXIS 197 (1882); Palmer v. State, 121 Tenn. 
465, 118 S.W. 1022, 1908 Tenn. LEXIS 30 
(1908). 


15. Curing Error After Verdict. 

Objection to the indictment for want of a 
prosecutor, attempted to be cured by order of 
the court directing the district attorney general 


40-13-104. Prosecutor not required. 


A prosecutor is dispensed with and the district attorney general may file bills 
of indictment, officially, and without a prosecutor marked on the bill of 
indictment, in the following cases: 

(1) Upon a presentment; 

(2) Upon an inquest of willful homicide or murder; 

(3) Upon a recognizance to answer for a breach of the peace, or other 
inferior offense, committed in the presence of and taken notice of by any 
judge from the judge’s own view; 

(4) Upon a charge of gaming; 

(5) Upon a charge of drawing a lottery or vending lottery tickets; 

(6) Upon a charge of keeping a billiard table without a license; 

(7) Upon a charge of violation of graves; 

(8) Upon a charge against a county legislative body or a county mayor for 
failing to provide safe prisons; 

(9) Upon an order of the circuit or criminal court to file an indictment, 
officially, which may be made when it appears to the court that an indictable 
offense has been committed, and that no one will be prosecutor; 

(10) Upon information made to the district attorney general by a judge of 
the court of general sessions, upon the judge’s own knowledge, of an 
indictable offense, committed during the sitting of the court; 

(11) Upon a report of the clerk of the chancery court that an executor, 
administrator or guardian has neglected or refused for thirty (30) days after 
a subpoena has been served to appear before the clerk and settle the 
accounts; 

(12) Upon a charge of violating the laws to suppress the use, importation 
or sale of prohibited weapons; 

(13) Upon a charge of violating the laws against illegal voting, and to 
preserve the purity of elections; 

(14) Against the clerk of any court who knowingly and willfully, with 
intent and purpose to affect the result of a case depending or decided in the 
clerk’s court, makes a false entry, fails to make an entry directed by law or 
makes an imperfect transcript of the proceedings had in the clerk’s court, 
and being in the clerk’s office; 

(15) Upon a charge of violating the laws pertaining to intoxicating liquors; 

(16) Upon a charge of violating the laws to suppress private banking; 

(17) Upon a charge of cutting, writing upon, defacing, disfiguring or 
damaging public buildings; 

(18) Upon a charge against a clerk of converting to the clerk’s own use, 
investing, using or lending money, property or effects in the clerk’s custody, 
to be paid or delivered, according to law or order of court, to any party, 
witness, officer or other person; 
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(19) Upon an indictment for sedition, conspiracies and riots; 

(20) Upon an indictment for disturbing or obstructing a public officer in 
the discharge of the officer’s official duties; 

(21) Upon a charge for violating the game and fish laws; 

(22) Upon an indictment against a sheriff for permitting a prisoner in the 
sheriffs custody to be put to death by violence; 

(23) Upon a charge of trespass upon lands or injury to or removal of 


property in violation of § 39-14-408; 


(24) Upon a charge of child abuse in violation of § 39-15-401 or any other 
offense against the person in which a child is the victim; and 
(25) Any other cases provided by law. 


History. 

Code 1858, § 5097 (deriv. Acts 1803, ch. 59; 
1817, ch. 61, § 4; 1820, ch. 4, § 2; 1820, ch. 13, 
§ 2; 1822, ch. 40, § 13; 1824, ch. 5, § 5; 1827, 
coco, 8 3; 1829\'ch. 101,'§ 5;:1831; ch: 81, §. 2; 
1835-1836, ch. 47, § 5; 1837-1838, ch. 26, § 1; 
1837-1838, ch. 125, § 3; 1837-1838, ch. 137, 
§ 5; 1841-1842, ch. 31, § 14; 1841-1842, ch. 65; 
1841-1842, ch. 129, § 4; 1847-1848, ch. 45, § 4; 
1847-1848, ch. 124, §§ 1, 2; 1851-1852, ch. 167, 
§ 2); Acts 1865, ch. 15, § 2; 1873, ch. 104, § 2; 
1881, ch. 45, § 2; 1883, ch. 251, § 4; 1903, ch. 
444, § 2; Shan., §§ 3169, 6503a4, 7059; mod. 
Code 1932, §§ 7822, 10837, 11603; modified; 
Acts 1968, ch. 563, §§ 1, 2; impl. am. Acts 1973, 
ch. 81, §§ 2, 6; 1977, ch. 482, § 13; impl. am. 
Acts 1978, ch. 846, § 3; impl. am. Acts 1978, ch. 
934, §§ 7, 36; impl. am. Acts 1979, ch. 68, § 3; 
impl. am. Acts 1980, ch. 875, § 2; T.C.A. (orig. 


ed.), § 40-1705; Acts 1996, ch. 675, §§ 23-25; 
2003, ch. 90, § 2. 


Compiler’s Notes. 

Acts 2003, ch. 90, § 2, directed the code 
commission to change all references from 
“county executive” to “county mayor” and to 
include all such changes in supplements and 
replacement volumes for the Tennessee Code 
Annotated. 


Cross-References. 

Duties of district attorney general, § 8-7- 
103. 

Vandalism, § 39-14-408. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 9.20. 


NOTES TO DECISIONS 


Analysis 


1. Prosecutor Required Unless Statutory Ex- 
ception. 

. Order to File Officially. 

. —Discretion of Court. 

. —Presumption of Regularity. 

—Continued Beyond Term. 

. —Abbreviations in Order. 

. —Description of Victim. 

. —Order Correcting Name. 

. Presentment. 

10. Betting on Election. 

11. Charge Against Clerk. 


OMONINAMNAWN 


1. Prosecutor Required Unless Statutory 
Exception. 

There must be a prosecutor marked on all 
indictments, except where there is some statute 
changing the law as to a particular offense or 
class of offenses. State v. Gossage, 32 Tenn. 263, 
1852 Tenn. LEXIS 59 (1852). 

By this section various exceptions are made 
to the requirement that no indictment shall be 
presented to the grand jury without a prosecu- 
tor, but in all cases not falling within one of the 
exceptions made, a prosecutor is still required. 


State v. Dillon, 38 Tenn. 389, 1858 Tenn. LEXIS 
198 (1858). 


2. Order to File Officially. 


3. —Discretion of Court. 

The power conferred upon the trial judges is, 
in its very nature, discretionary, and the exer- 
cise thereof is not subject, ordinarily, to revi- 
sion. Rodes v. State, 78 Tenn. 414, 1882 Tenn. 
LEXIS 197 (1882). 


4, —Presumption of Regularity. 

The record need not show that the witnesses 
were examined by the judge in open court, for 
this will be presumed. Simpson v. State, 23 
Tenn. 456, 1844 Tenn. LEXIS 137 (1844); Ben- 
nett v. State, 27 Tenn. 118, 1847 Tenn. LEXIS 
56 (1847), overruled in part, Keith v. State, 127 
Tenn. 40, 152 S.W. 1029, 1912 Tenn. LEXIS 5 
(1912); State v. Kittrell, 66 Tenn. 167, 1874 
Tenn. LEXIS 101 (1874); Lawless v. State, 72 
Tenn. 173, 1879 Tenn. LEXIS 14 (1879). 

The order need not show on its face that it 
was made because no one would prosecute, for 
this will be presumed. Bennett v. State, 27 
Tenn. 118, 1847 Tenn. LEXIS 56 (1847), over- 
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ruled in part, Keith v. State, 127 Tenn. 40, 152 
S.W. 1029, 1912 Tenn. LEXIS 5 (1912); State v. 
Kittrell, 66 Tenn. 167, 1874 Tenn. LEXIS 101 
(1874). 

It is presumed that the court performed its 
duty, and that the facts warranted the order to 
file an indictment officially. Bennett v. State, 27 
Tenn. 118, 1847 Tenn. LEXIS 56 (1847), over- 
ruled in part, Keith v. State, 127 Tenn. 40, 152 
S.W. 1029, 1912 Tenn. LEXIS 5 (1912); Lawless 
v. State, 72 Tenn. 173, 1879 Tenn. LEXIS 14 
(1879); Boyd v. State, 82 Tenn. 161, 1884 Tenn. 
LEXIS 117 (1884). 

If the order fails to state that no one would 
prosecute, the court on appeal will presume 
that such fact so appeared. Boyd v. State, 82 
Tenn. 161, 1884 Tenn. LEXIS 117 (1884). 


5. —Continued Beyond Term. 

The order of the court for indictment, ex 
officio, is not limited to the term at which it is 
made, but continues until complied with. State 
v. Cross, 21 Tenn. 301, 1841 Tenn. LEXIS 3 
(1841). 


6. —Abbreviations in Order. 

Abbreviation “A. & B.” in order is a legiti- 
mate abbreviation for assault and battery, con- 
stantly recognized in legal proceedings. State v. 
Kittrell, 66 Tenn. 167, 1874 Tenn. LEXIS 101 
(1874). 


7. —Description of Victim. 

The order directing an indictment, ex officio, 
wholly omitting the name of the person on 
whom the offense was committed, is not objec- 
tionable, and its validity is not thereby affected. 
State v. Kittrell, 66 Tenn. 167, 1874 Tenn. 
LEXIS 101 (1874); Boyd v. State, 82 Tenn. 161, 
1884 Tenn. LEXIS 117 (1884). 

Differences between the order to prosecute 
and the indictment in describing the victim did 
not invalidate the indictment where the de- 
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scriptions showed the same person was being 
described. Boyd v. State, 82 Tenn. 161, 1884 
Tenn. LEXIS 117 (1884). 


8. —Order Correcting Name. 

If, in the entry of the order directing the 
district attorney general to prosecute, ex officio, 
the clerk, by oversight, entered a different 
name, the court, upon affidavit of the clerk and 
the personal recollection of the judge, may, at a 
subsequent term of the court, have a nunc pro 
tunc order entered. Boyd v. State, 82 Tenn. 161, 
1884 Tenn. LEXIS 117 (1884). 


9. Presentment. 

The record need not show, by any order or 
memorandum, that the indictment is founded 
upon a presentment, in order to dispense with a 
prosecutor, where the presentment itself ap- 
pears in the record. State v. McCann, 19 Tenn. 
91, 1838 Tenn. LEXIS 21 (1838). 

This section is not applicable when the grand 
jury returns a presentment rather than an 
indictment. Poag v. State, 567 S.W.2d 775, 1978 
Tenn. Crim. App. LEXIS 307 (Tenn. Crim. App. 
1978). 

A presentment need not bear the name of a 
prosecutor. Holt v. State, 591 S.W.2d 785, 1979 
Tenn. Crim. App. LEXIS 296 (Tenn. Crim. App. 
1979). 


10. Betting on Election. 

Prosecution of indictment for betting on an 
election without endorsement of prosecutor was 
invalid since betting on an election did not 
constitute gaming. State v. Smith, 19 Tenn. 99, 
1838 Tenn. LEXIS 24 (1838). 


11. Charge Against Clerk. 

Indictment against county clerk for em- 
bezzlement of public funds does not require a 
prosecutor. Blackwood v. State, 204 Tenn. 682, 
325 S.W.2d 262, 1959 Tenn. LEXIS 327 (1959). 


An indictment cannot be found without the concurrence of at least twelve 
(12) grand jurors and, when so found, shall be endorsed a “true bill,” and the 


endorsement signed by the foreman. 


History. 
Code 1858, § 5098; Shan., § 7055; Code 
1932, § 11600; T.C.A. (orig. ed.), § 40-1706. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 9.14, 9.33, 9.34, 16.15. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 3-6-2. 


Law Reviews. 

Criminal Procedure — Grand Jury Indict- 
ments — Failure of Jurors to Hear All the 
Evidence as Grounds for Setting Aside Indict- 
ment, 6 Vand. L. Rev. 714. 
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NOTES TO DECISIONS 


Analysis 


. Number of Jurors Required. 
Endorsement as True Bill. 
—Presentment. 
—Spreading of Record. 
—Failure to Sign. 

Special Foreman. 

—Oath. 

. —Authority Presumed. 


- oe ee 


. Number of Jurors Required. 

Twelve competent grand jurors may find an 
indictment, though a thirteenth man be pres- 
ent, who is not, of record, a member of the 
grand jury, or who is disqualified to act as such. 
State v. Deason, 65 Tenn. 511, 1873 Tenn. 
LEXIS 395 (1873); State v. Martin, 3 Shan. 478 
(1875); Epperson v. State, 73 Tenn. 291, 1880 
Tenn. LEXIS 127 (1880). 

A presentment signed by 12 grand jurors and 
returned by them is not bad because signed 
only by those 12, where there are no objections 
to any members of the grand jury. McCampbell 
v. State, 116 Tenn. 98, 93 S.W. 100, 1905 Tenn. 
LEXIS 8 (1905). 

Where 11 of the 12 grand jurors plus the 
foreman voted for a true bill, the indictment 
thus returned was valid since all this section 
requires is 12 affirmative votes and under § 40- 
1506 (since repealed) the foreman or fore- 
woman has the same voting power as any other 
grand juror. Bolen v. State, 544 S.W.2d 918, 
1976 Tenn. Crim. App. LEXIS 340 (Tenn. Crim. 
App. 1976). 


2. Endorsement as True Bill. 

There must always be a foreman of the grand 
jury, and his signature must attest its action, 
whether he agrees to the finding or not. State v. 
Collins, 65 Tenn. 151, 1873 Tenn. LEXIS 326 
(1873). 

Where foreman of grand jury signed bill as 
required by this section, fact that words “a true 
bill” were printed on indictment rather than 
written in hand of foreman was not grounds for 
quashing indictment. Wheeler v. State, 220 
Tenn. 155, 415 S.W.2d 121, 1967 Tenn. LEXIS 
462 (1967). 

Where the foreman of the grand jury en- 
dorses the second count of the indictment to 
indicate that the entire document is the action 
of the grand jury in returning a true bill, as the 
provision of this section requiring the endorse- 
ment of the grand jury foreman is fulfilled. 
Janow v. State, 567 S.W.2d 483, 1978 Tenn. 
Crim. App. LEXIS 304 (Tenn. Crim. App. 1978). 

While in some jurisdictions a statutory re- 
quirement similar to that of this section has 
been held to be directory only, it appears under 
long-standing Tennessee law that the endorse- 
ment and signature of the grand jury foreman 
must be considered mandatory, citing Gunkle v. 


State, 65 Tenn. 625, 1872 Tenn. LEXIS 464 
(1872); State v. Herron, 86 Tenn. 442, 7S.W. 37, 
1887 Tenn. LEXIS 60 (1888); Canuff v. State, 97 
Tenn. 635, 37 S.W. 547, 1896 Tenn. LEXIS 190 
(1896); Bird v. State, 103 Tenn. 343, 52 S.W. 
1076, 1899 Tenn. LEXIS 114 (1899); Apple- 
white v. State, 597 S.W.2d 328, 1979 Tenn. 
Crim. App. LEXIS 320 (Tenn. Crim. App. 1979). 

There is no authority for the proposition that 
the foreman of the grand jury must endorse 
each count of a multicount indictment. When 
the foreman endorses the entire document as 
the action of the grand jury in returning a true 
bill, the endorsement requirement of T.C.A. 
§ 40-13-105 is fulfilled. State v. Arnold, 719 
S.W.2d 543, 1986 Tenn. Crim. App. LEXIS 2683 
(Tenn. Crim. App. 1986). 


3. —Presentment. 

Authentication of presentment by signatures 
of all the grand jurors is sufficient and it need 
not be endorsed “a true bill.” Martin v. State, 
127 Tenn. 324, 155 S.W. 129, 1912 Tenn. LEXIS 
30 (1918). 

Presentment signed by the members of the 
grand jury does not require the endorsement of 
the foreman that it is a true bill, there being 
nothing to show that it was not based upon 
knowledge of the members of the grand jury. 
Bowman v. State, 160 Tenn. 305, 23 S.W.2d 658, 
1929 Tenn. LEXIS 106 (1930). 


4, —Spreading of Record. 

The indictment itself or the minutes must 
show it to have been found a true bill, by the 
grand jury, or it will be void. Gunkle v. State, 65 
Tenn. 625, 1872 Tenn. LEXIS 464 (1872); State 
v. Herron, 86 Tenn. 442, 7 S.W. 37, 1887 Tenn. 
LEXIS 60 (1888); Canuff v. State, 97 Tenn. 635, 
37 S.W. 547, 1896 Tenn. LEXIS 190 (1896); Bird 
v. State, 103 Tenn. 343, 52 S.W. 1076, 1899 
Tenn. LEXIS 114 (1899); Martin v. State, 127 
Tenn. 324, 155 S.W. 129, 1912 Tenn. LEXIS 30 
(1913). 

An indictment otherwise valid, was not bad 
because clerk failed to copy the endorsement, “a 
true bill,” and the foreman’s signature upon 
minutes of the court where the indictment was 
returned in open court and entered upon the 
minutes by the clerk. State v. Herron, 86 Tenn. 
442, 7 S.W. 37, 1887 Tenn. LEXIS 60 (1888); 
Bird v. State, 103 Tenn. 343, 52 S.W. 1076, 1899 
Tenn. LEXIS 114 (1899). 

It is a fatal objection in the supreme court to 
a conviction for a felony that the record fails to 
show that the indictment was endorsed “a true 
bill,” and the endorsement signed by the fore- 
man, but it is not cause for reversal that the 
record fails to show that the indictment was 
returned into open court by the grand jury, if 
such endorsement appears thereon. Canuff v. 
State, 97 Tenn. 635, 37 S.W. 547, 1896 Tenn. 
LEXIS 190 (1896). 
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It is a fatal defect if indictment, as copied into 
the transcript, fails to show the endorsement a 
“true bill,” signed by the foreman of the grand 
jury. Bird v. State, 103 Tenn. 343, 52 S.W. 1076, 
1899 Tenn. LEXIS 114 (1899). 


5. —Failure to Sign. 

Failure to endorse or sign the indictment 
does not deprive the trial court of jurisdiction 
over the person of the defendant or the offense, 
so as to make any resulting conviction void. 
Applewhite v. State, 597 S.W.2d 328, 1979 
Tenn. Crim. App. LEXIS 320 (Tenn. Crim. App. 
Lord) 

In order to provide a basis for a finding of 
error on appeal, the omission of the foreman’s 
signature should have been brought to the trial 
court’s attention prior to the defendant’s plea to 
the merits. Defendant’s failure to make a 
timely motion to dismiss, thereby depriving the 
court of the opportunity to allow the correction 
of the alleged deformity in the indictment, 
constituted a waiver of a later objection to the 
omission of the foreman’s signature, where it 
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appears on the record that an otherwise valid 
indictment, endorsed “a true bill,” was properly 
returned into court. Applewhite v. State, 597 
S.W.2d 328, 1979 Tenn. Crim. App. LEXIS 320 
(Tenn. Crim. App. 1979). 


6. Special Foreman. 


7. —Oath. 

A special foreman may sign the endorsement 
without taking the foreman’s oath, if he has 
already taken the oath given to the other grand 
jurors. State v. Collins, 65 Tenn. 151, 1873 
Tenn. LEXIS 326 (1878). 


8. —Authority Presumed. 

It is no objection to an indictment that it is 
endorsed “a true bill” followed by the signature 
of one of the grand jury “as special foreman of 
the grand jury,” when his appointment as such 
foreman pro tem. appears of record, though the 
record fails to show the absence of the regular 
foreman. State v. Collins, 65 Tenn. 151, 1873 
Tenn. LEXIS 326 (1873). 


40-13-106. Endorsement when indictment not found. 


If twelve (12) grand jurors do not concur in finding an indictment, the fact 
may be made known by endorsing the words “Not found” or other words of the 
same purport on the papers signed by the foreman. 


History. 
Code 1858, § 5094; Shan., § 7056; Code 
1932, § 11601; T.C.A. (orig. ed.), § 40-1707. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 9.3, 9.35. 


Attorney General Opinions. 

Local education agency may not modify 
statutory criteria for Type 1 charter school 
enrollment, OAG 03-090 (7/24/03). 


40-13-107. Endorsement of names of witnesses. 


It is the duty of the foreman of the grand jury to endorse on the indictment 


or, if it is a presentment, on the subpoena the names of the witnesses so sworn 
by the foreman and sign same officially, but the omission to endorse the names 
of those witnesses on the indictment or subpoena shall in no case invalidate 
the finding of the indictment or presentment, if the witnesses were, in point of 
fact, sworn by the foreman according to law. 


History. 
Acts 1875, ch. 30, § 2; Shan., § 7054; Code 
1932, § 11599; T.C.A. (orig. ed.), § 40-1708. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 9.2, 9.20, 9.28, 13.16, 13.17, 16.15. 


Law Reviews. 
The Tennessee Court Systems — The Jury 
System, 8 Mem. St. U.L. Rev. 489. 


Compiler’s Notes. 
This section may be affected by Tenn. R. 
Crim. P. 16. 
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NOTES TO DECISIONS 


Analysis 


. Provisions Directory. 
Form. 

—Indictments. 
—Presentments. 

. Prosecutor Not Witness. 


oR CoN 


. Provisions Directory. 

The provisions of this section are directory 
rather than mandatory. Mendolia v. State, 192 
Tenn. 656, 241 S.W.2d 606, 1951 Tenn. LEXIS 
313 (1951); State v. Youngblood, 199 Tenn. 519, 
287 S.W.2d 89, 1956 Tenn. LEXIS 348 (1956); 
Smith v. State, 212 Tenn. 209, 369 S.W.2d 537, 
1963 Tenn. LEXIS 415 (1963); Aldridge v. State, 
4 Tenn. Crim. App. 254, 470 S.W.2d 42, 1971 
Tenn. Crim. App. LEXIS 501 (Tenn. Crim. App. 
1971). 


2. Form. 


3. —Indictments. 

The endorsement of the names of 12 state 
witnesses on the indictment, and their ad- 
dresses, is a sufficient compliance with this 
section. Stanley v. State, 171 Tenn. 406, 104 
S.W.2d 819, 1937 Tenn. LEXIS 120 (1937). 

The endorsement of the names and addresses 
of the witnesses on the indictment is a suffi- 
cient compliance with this section. State v. 
Youngblood, 199 Tenn. 519, 287 S.W.2d 89, 
1956 Tenn. LEXIS 348 (1956); Smith v. State, 
212 Tenn. 209, 369 S.W.2d 537, 1963 Tenn. 
LEXIS 415 (1963). 

Where indictment recited order for certain 
witnesses to be subpoenaed for the state and at 
the conclusion of indictment notation signed by 


foreman of grand jury appeared to the effect 
that all witnesses endorsed on indictment were 
Sworn in open court and examined before the 
grand jury, such indictment sufficiently com- 
plied with the statute. State v. Youngblood, 199 
Tenn. 519, 287 S.W.2d 89, 1956 Tenn. LEXIS 
348 (1956). 

Where names and addresses of witnesses 
appeared on the opposite side of the indictment, 
failure to list such names and addresses on the 
back of indictment in blank space under the 
heading “Witnesses” was not prejudicial to de- 
fendant. Smith v. State, 212 Tenn. 209, 369 
S.W.2d 537, 1963 Tenn. LEXIS 415 (1963). 


4. —Presentments. 

Endorsement of names of witnesses, in case 
of indictment, should be made upon the indict- 
ment; but in case of presentment, the names of 
the witnesses for the state should be endorsed 
on the subpoena, and the endorsement in either 
case should be signed by the foreman of the 
grand jury. State v. Lewis, 87 Tenn. 119, 9 S.W. 
427, 1888 Tenn. LEXIS 42 (1888). 

A presentment does not show that it was 
found upon the testimony of witnesses exam- 
ined before the grand jury, because their names 
were endorsed thereon. Sadler v. State, 124 
Tenn. 50, 136 S.W. 430, 1910 Tenn. LEXIS 40 
(1911). 


5. Prosecutor Not Witness. 

Indictment was not defective on the ground 
that party named as “prosecutor” on the indict- 
ment did not testify before the grand jury. 
Mendolia v. State, 192 Tenn. 656, 241 S.W.2d 
606, 1951 Tenn. LEXIS 313 (1951). 


40-13-108. Presentation of indictment. 


An indictment, when found by the grand jury and endorsed as prescribed by 
this part, shall be presented by the foreman to the clerk of the court who shall 


file the indictment as provided by law. 


History. 

Code 1858, § 5098; Shan., § 7060; Code 
1932, § 11604; T.C.A. (orig. ed.), § 40-1709; 
Acts 2003, ch. 64, § 1. 


Law Reviews. 

Discrimination in the Selection of the Grand 
Jury Foreman Requires Reversal, 9 Mem. St. 
U.L. Rev. 156. 


NOTES TO DECISIONS 


Analysis 


1. Record of Return — Necessity and Suffi- 
ciency. 
2. Waiver of Objections. 


1. Record of Return — Necessity and Suf- 
ficiency. 
Record should show return of indictment for 


misdemeanor into court, but the omission is not 
fatal, and may be corrected before trial, and is 
not objectionable after verdict of conviction. 
State v. Willis, 40 Tenn. 157, 1859 Tenn. LEXIS 
40 (1859). 

Word “open” need not be used in describing 
the court and the entry of the return of the 
indictment into court is sufficient. Maples v. 
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2. Waiver of Objections. 

Objection for insufficiency of such entries 
must be made before a verdict of conviction, or 
the same is waived. State v. Willis, 40 Tenn. 
157, 1859 Tenn. LEXIS 40 (1859). 


State, 50 Tenn. 408, 1872 Tenn. LEXIS 7 
(1872); State v. Herron, 86 Tenn. 442, 7S.W. 37, 
1887 Tenn. LEXIS 60 (1888). 

The record must show that the indictment 
was found and returned into court by the grand 
jury in felony cases. State v. Herron, 86 Tenn. 
442, 7 S.W. 37, 1887 Tenn. LEXIS 60 (1888). 


40-13-109. Entry in minutes of felony indictments. 


All indictments for public offenses of the grade of felony, returned into court 
by the grand jury with the endorsement a “true bill” shall be entered by the 
clerk with the return in full on the minutes of the court and the originals 
compared with the entry by the judge before the judge signs the proceedings of 


the day. 


History. 

Code 1858, § 5138 (deriv. Acts 1839-1840, ch. 
105, §§ 1,, 2); Shan., § 7101; Code , 1932, 
§ 11647; T.C.A. (orig. ed.), § 40-1710. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 9.40. 


NOTES TO DECISIONS 


Analysis 


Purpose. 

Sufficiency. 

Spreading on Minutes. 
Habeas Corpus. 


SS 


. Purpose. 

The statute requiring indictments in felony 
cases to be spread upon the minutes proceeds 
upon cautionary and conservative grounds, for 
use in case of loss. Brown v. State, 26 Tenn. 155, 
1846 Tenn. LEXIS 87 (1846); State v. Herron, 
86 Tenn. 442, 7 S.W. 37, 1887 Tenn. LEXIS 60 
(1888); Bird v. State, 103 Tenn. 3438, 52 S.W. 
1076, 1899 Tenn. LEXIS 114 (1899). 


2. Sufficiency. 

Failure of record to show that the grand jury 
returned into open court, with a bill of indict- 
ment for a felony endorsed “a true bill,” is a 
fatal defect. Henry v. State, 23 Tenn. 270, 1843 
Tenn. LEXIS 78 (1842). 

The records of the proceedings of the trans- 
feror court need not be spread upon the records 
of the transferee court at the first term after the 
transferee court acquired jurisdiction on a 
change of venue, but can be so placed in record 
at a subsequent term. Calhoun v. State, 23 
Tenn. 477, 1844 Tenn. LEXIS 143 (1844). 

It is not a fatal defect that the minutes fail to 
show that indictment for a felony was returned 
into court properly endorsed, if there is entry of 
record that indictment was so returned and 
endorsed. Brown v. State, 26 Tenn. 155, 1846 
Tenn. LEXIS 87 (1846); State v. Herron, 86 
Tenn. 442, 7 S.W. 37, 1887 Tenn. LEXIS 60 
(1888). 

Record should show return of indictment for 
misdemeanor into court, but failure to do so is 


not a fatal defect. State v. Willis, 40 Tenn. 157, 
1859 Tenn. LEXIS 40 (1859). 


3. Spreading on Minutes, 

The clerk’s failure to copy the endorsement “a 
true bill,” and signature of the foreman of the 
grand jury thereto, in spreading the indictment 
upon the minutes of the court, is immaterial, 
where the original indictment is so endorsed 
and is of record. Brown v. State, 26 Tenn. 155, 
1846 Tenn. LEXIS 87 (1846); State v. Herron, 
86 Tenn. 442, 7 S.W. 37, 1887 Tenn. LEXIS 60 
(1888). 

The failure to spread an indictment for a 
felony upon the minutes of the court neither 
enlarges nor diminishes the rights of the ac- 
cused, since the object of such proceeding is 
simply to provide against the consequences of 
the loss, abstraction, or destruction of the origi- 
nal, and does not invalidate the indictment. 
Glasgow v. State, 68 Tenn. 485, 1876 Tenn. 
LEXIS 33 (1876). 

There is no requirement in the statute that 
misdemeanor indictments or presentments be 
entered on the minutes. Davidson v. State, 223 
Tenn. 193, 443 S.W.2d 457, 1969 Tenn. LEXIS 
403 (1969). 


4, Habeas Corpus. 

Habeas court properly denied petitioner a 
writ of habeas corpus because petitioner’s 
claims went to the form of the indictment, 
rather than the substance, and thus, petitioner 
was required to raise any objections prior to 
trial; even if petitioner could show the indict- 
ment was defective because it was not endorsed 
by the foreperson or endorsed as “a true bill,” 
which would be contrary to the habeas court’s 
findings, such a claim did not present a proper 
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ground for habeas corpus relief. Grooms v. 
State, — S.W.3d —, 2015 Tenn. Crim. App. 
LEXIS 198 (Tenn. Crim. App. Mar. 25, 2015), 
appeal denied, — S.W.3d —, 2015 Tenn. LEXIS 
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606 (Tenn. July 21, 2015), cert. denied, Grooms 
v. Tennessee, 194 L. Ed. 2d 218, 1386S. Ct. 1216, 
— U.S. —, 2016 U.S. LEXIS 1524 (U.S. 2016). 


40-13-110. Copies of minutes — New indictment. 


(a) Acopy of the minutes shall be as good and valid as the originals if, at any 
time, the latter are lost, destroyed, misplaced or purloined. 

(b) In the absence of the entry provided for in § 40-13-109, the court may, in 
any of the contingencies mentioned in subsection (a), on proof of the fact, direct 
a new indictment to be preferred at the term at which the proof is made or at 


a subsequent term. 


History. 

Code 1858, §§ 5139, 5140 (deriv. Acts 1839- 
1840, ch. 105, § 1); Shan., §§ 7102, 7103; Code 
1932, §§ 11648, 11649; T.C.A. (orig. ed.), §§ 40- 
1711, 40-1712. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 9.40. 


NOTES TO DECISIONS 


Analysis 


. In General. 

. Waiver of Right to Demand Original. 
. Knowledge of Others as to Contents. 
. Record That Original Lost. 


— Pwne 


. In General. 

Copy of indictment from the minutes may be 
used when the original is lost. Currey v. State, 
66 Tenn. 154, 1874 Tenn. LEXIS 97 (1874); 
Epperson v. State, 73 Tenn. 291, 1880 Tenn. 
LEXIS 127 (1880). 


2. Waiver of Right to Demand Original. 
Where, upon the suggestion of the loss of the 
original indictment made by the district attor- 
ney general with an inquiry whether the indict- 
ment might be read from the minutes or should 
be copied, the defendant objected to reading it 
from the minutes and required a copy under the 


statute, such action on the part of the defen- 
dant waived his right to demand the original. 
Currey v. State, 66 Tenn. 154, 1874 Tenn. 
LEXIS 97 (1874). 


3. Knowledge of Others as to Contents. 
The lost indictment may be supplied upon 
the affidavits of loss and of the contents by the 
clerk and the district attorney general though 
the judge has never read the lost indictment, 
and knows, of his own knowledge, nothing of its 
contents. State v. Gardner, 81 Tenn. 134, 1884 
Tenn. LEXIS 13, 49 Am. Rep. 660 (1884). 


4. Record That Original Lost. 

Trial of defendant on copy of indictment 
transmitted by clerk of circuit court to criminal 
court was erroneous where there was nothing 
in the record to show that original indictment 
had been lost. Boyd v. State, 46 Tenn. 1, 1868 
Tenn. LEXIS 60 (1868). 


40-13-111. Inspection of indictment before arrest. 


When an indictment is found against any person not in actual custody or 
who has not given bail to answer to the indictment, that indictment shall not 
be inspected by any person except the judge and clerk of the court and the 
district attorney general until the defendant has been arrested. 


History. 
Code 1858, § 5099; Shan., § 7061; Code 
1932, § 11605; T.C.A. (orig. ed.), § 40-1714. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 9.41. 


40-13-112. Disclosure of indictment before arrest. 


(a) No judge, attorney, clerk, other officer of the court or grand juror shall 
disclose the fact of any indictment found until the defendant has been arrested 
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or given bail for appearance to answer the indictment; however, nothing in this 
section shall preclude law enforcement from releasing information contained 
within the indictment or the fact of the indictment for the purpose of 
apprehending the subject of the indictment. 

(b) A violation of subsection (a) is a Class A misdemeanor punishable, on 
conviction, as a Class A misdemeanor. 


(c) This section does not apply to any disclosure by the issuance of process. 


History. 

Code 1858, §§ 5100, 5101; Shan., §§ 7062, 
7063; Code 1932, §§ 11606, 11607; T.C.A. (orig. 
ed.), § 40-1715; Acts 1989, ch. 591, §§ 1, 6; 
2008, ch. 643, § 1. 


Cross-References. 
Penalty for Class A misdemeanor, § 40-35- 
111. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 9.24, 9.41. 


Law Reviews. 

The Tennessee Court System — Criminal 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 319. 


PART 2 
FORM AND SUFFICIENCY 


40-13-201. Form generally. 


An indictment must contain in the caption or body of the indictment, the 
name of the state, county and court; the term in and at which the indictment 
is preferred; and must conclude “against the peace and dignity of the state of 


Tennessee.” 


History. 
Code 1932, § 11623; T.C.A. (orig. ed.), § 40- 
1801. 


Cross-References. 
Similar provision in Tenn. Const., art. VI, 
§ 12. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 16.11, 16.12. 


Law Reviews. 

The Tennessee Court System — Criminal 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 319. 


NOTES TO DECISIONS 


Analysis 


. Identification as Indictment. 

. Distinguished from Presentment. 
Conclusion. 

Erroneous Statements. 


. Identification as Indictment. 

There is no requirement that an indictment 
must, within its four corners, state that it is an 
indictment. State v. Mingledorff, 713 S.W.2d 88, 
1986 Tenn. Crim. App. LEXIS 2225 (Tenn. 
Crim. App. 1986). 


2. Distinguished from Presentment. 
The form of an indictment alone distin- 
guishes it from a presentment. State v. Mingle- 


dorff, 713 S.W.2d 88, 1986 Tenn. Crim. App. 
LEXIS 2225 (Tenn. Crim. App. 1986). 


3. Conclusion. 

Indictment which concluded “against the 
peace and dignity of the state” was sufficient to 
meet the requirements of Tenn. Const., art. VI, 
§ 12 and the additional words “of Tennessee” 
as provided by this section are directory and 
not mandatory. Haskins v. State, 179 Tenn. 441, 
167 S.W.2d 331, 1942 Tenn. LEXIS 40 (19438). 

Addition, in each count of indictment, of 
words which would prevent prosecution from 
being barred by limitation of § 40-2-101, fol- 
lowing the words “against the peace and dig- 
nity of the State of Tennessee,” did not invali- 
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date indictment. Burton v. State, 214 Tenn. 9, 
377 S.W.2d 900, 1964 Tenn. LEXIS 441 (1964). 

Substantial compliance with requirement 
that indictment conclude with words “against 
the peace and dignity of the State” is sufficient. 
Burton v. State, 214 Tenn. 9, 377 S.W.2d 900, 
1964 Tenn. LEXIS 441 (1964). 


4. Erroneous Statements. 
The erroneous statement of an incorrect term 


40-13-202. Statement of offense. 
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of court at the top of the indictment is immate- 
rial and does not invalidate an indictment 
where the caption shows the term at which the 
indictment is preferred. Janow v. State, 567 
S.W.2d 483, 1978 Tenn. Crim. App. LEXIS 304 
(Tenn. Crim. App. 1978). 


The indictment must state the facts constituting the offense in ordinary and 
concise language, without prolixity or repetition, in a manner so as to enable 
a person of common understanding to know what is intended and with that 
degree of certainty which will enable the court, on conviction, to pronounce the 
proper judgment. In no case are the words “force and arms” or “contrary to the 


form of the statute” necessary. 


History. 

Code 1858, §§ 5114, 5115; Shan., §§ 7077, 
7078; mod. Code 1932, § 11624; T.C.A. (orig. 
ed.), § 40-1802. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 16.19. 


Law Reviews. 

Amending the Indictment: Substance Over 
Form (David L. Raybin), 39 No. 11 Tenn. B.J. 14 
(2003). 

The Language of Mens Rea, 67 Vand. L. Rev. 
1327 (2014). 


NOTES TO DECISIONS 


Analysis 


. Qualification of Grand Jurors. 

. Counts. 

—Charge of Separate Offense. 

. —Election of Offense by State. 
—Joinder. 

—Offenses in Same Count. 

. —Counts Aiding Each Other. 

. Offenses of Separate Class. 

. Offenders Joined. 

10. —Generally. 

11. —Notice to Defendant. 

12. —Equivalent Averments Proper. 

13. —Unessential Averments. 

14. —Prima Facie Crime Averment. 

15. —Statutory Language Use. 

16. —Negativing Statutory Exceptions. 
17. —Negativing Judicial Qualifications. 
18. —Surplusage. 

19. —Certainty of Description. 

20. —Legal Effect of Facts. 

21. —Malice Averment. 

22. —Intent Averment. 

23. —Recklessness Averment. 

24. —Misdemeanors. 

25. —Sufficient Statement of Offense. 
26. —Insufficient Statement of Offense. 
27. Proof. 

28. —Variance. 

29. —Offense Composed of Different Acts. 
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30. Waiver. 

31. —Plea to Merits. 

32. —Failure to Object. 
33. Motion to Quash. 

34. —Face of Indictment. 
35. —Court’s Own Motion. 
36. Former Jeopardy. 

37. Legislative Power. 

38. Validity of Warrant. 
39. Indictment Sufficient. 


1. Qualification of Grand Jurors. 

Where record shows that the members of the 
grand jury were “duly elected, impaneled, 
sworn, and charged” it sufficiently shows that 
they were “good and lawful men.” Galvin v. 
State, 46 Tenn. 283, 1869 Tenn. LEXIS 56 
(1869). 

If the facts showing proper organization of a 
grand jury appear in the caption, they need not 
be recited in the body of the indictment. Mc- 
Bean v. State, 50 Tenn. 20, 1870 Tenn. LEXIS 
227 (1870). 

Indictment, showing that grand jurors were 
sworn and averring that the grand jurors “do 
present and say,” is sufficient without the words 
“upon their oaths aforesaid.” McBean v. State, 
50 Tenn. 20, 1870 Tenn. LEXIS 227 (1870). 

The usual recital that the grand jurors are 
“sood and lawful men” is rather the statement 
of a conclusion than of a fact, and the qualifi- 


40-13-202 


cation of the jurors is not in reality tried. Dyer 
v. State, 79 Tenn. 509, 1883 Tenn. LEXIS 96 
(1883). 


2. Counts. 


3. —Charge of Separate Offense. 

Indictment for passing or offering to pass 
forged paper does not charge two distinct and 
separate offenses. State v. Haynes, 46 Tenn. 
550, 1869 Tenn. LEXIS 97 (1869). 

Indictment for forgery in making the instru- 
ment, or causing it to be made, does not charge 
two offenses. Lee v. State, 2 Shan. 484 (1877). 

Indictment charging a judge with willfully 
and unlawfully drawing and issuing warrants 
for costs against the county was bad because it 
charged two or more offenses in the same count, 
the illegal drawing of each warrant being a 
separate transaction for which a criminal pros- 
ecution would lie. State v. Ferriss, 71 Tenn. 700, 
1879 Tenn. LEXIS 133 (1879). 

A count in an indictment charging that the 
defendant sold whiskey, without having first 
taken an oath not to mix or adulterate, and 
without giving bond, does not charge two of- 
fenses in the same count. Webb v. State, 79 
Tenn. 662, 1883 Tenn. LEXIS 122 (1883). 

Each count in an indictment is a separate 
indictment and regarded as charging a sepa- 
rate offense. Usary v. State, 172 Tenn. 305, 112 
S.W.2d 7, 1937 Tenn. LEXIS 80, 114 A.L.R. 
1401 (1938). 

Where indictment was in two counts, one 
charging driving an automobile while drunk, 
the other charging driving carelessly, heed- 
lessly and wantonly, and there was an acquittal 
on the first and jury disagreement on the sec- 
ond, in later trial under second a plea of former 
jeopardy was not sustainable. Usary v. State, 
172 Tenn. 305, 112 S.W.2d 7, 1937 Tenn. LEXIS 
80, 114 A.L.R. 1401 (1938). 


4, —Election of Offense by State. 

Where different offenses are charged in the 
same indictment or presentment, in one count 
or in different counts thereof, it is within the 
discretion of the trial judge, upon application of 
the defendant, to compel the attorney general 
to elect which count or offense he will pros- 
ecute. Ayrs v. State, 45 Tenn. 26, 1867 Tenn. 
LEXIS 88 (1867); Boyd v. State, 47 Tenn. 69, 
1869 Tenn. LEXIS 9 (1869); Lawless v. State, 72 
Tenn. 173, 1879 Tenn. LEXIS 14 (1879); Mur- 
phy v. State, 77 Tenn. 373, 1882 Tenn. LEXIS 
68 (1882); Tillery v. State, 78 Tenn. 35, 1882 
Tenn. LEXIS 137 (1882); Foute v. State, 83 
Tenn. 712, 1885 Tenn. LEXIS 100 (1885). 

Under an indictment for the murder of two 
persons, where it appears in the proof that the 
killing of each was by distinct and separate 
acts, or that the killing was unintentional as to 
one, the state will be required to elect which 
offense will be prosecuted, at any time before 
the jury is charged, for the defendant is entitled 
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to separate trials in such cases. Womack v. 
State, 47 Tenn. 508, 1870 Tenn. LEXIS 166 
(1870); Kannon v. State, 78 Tenn. 386, 1882 
Tenn. LEXIS 193 (1882), questioned, Millen v. 
State, 988 S.W.2d 164, 1999 Tenn. LEXIS 76 
(Tenn. 1999); Forrest v. State, 81 Tenn. 103, 
1884 Tenn. LEXIS 8 (1884). 

Where an indictment in several counts 
charged the defendant with statutory larceny, 
embezzlement, and fraudulent breach of trust, 
but all of the counts were based upon the same 
transaction, the state could not be required to 
elect. Raine v. State, 143 Tenn. 168, 226 S.W. 
189, 1920 Tenn. LEXIS 6 (1920). 


5. —Joinder. 

Separate offenses belonging to the same 
class, differing only in degrees of severity of 
punishment, and committed at the same time, 
may be united, by different counts, in the same 
indictment or presentment, and often must be 
so united, in order to attain the ends of justice, 
especially where the several counts are in- 
serted to meet the uncertainty of the evidence. 
Boyd v. State, 47 Tenn. 69, 1869 Tenn. LEXIS 9 
(1869); McTigue v. State, 63 Tenn. 313, 1874 
Tenn. LEXIS 252 (1874); Cornell v. State, 66 
Tenn. 520, 1874 Tenn. LEXIS 173 (1874); Smith 
v. State, 70 Tenn. 614, 1879 Tenn. LEXIS 206 
(1879); Hall v. State, 71 Tenn. 552, 1879 Tenn. 
LEXIS 115 (1879); Lawless v. State, 72 Tenn. 
173, 1879 Tenn. LEXIS 14 (1879); Smith v. 
State, 76 Tenn. 386, 1881 Tenn. LEXIS 22 
(1881); Tucker v. State, 76 Tenn. 633, 1881 
Tenn. LEXIS 53 (1881); Tillery v. State, 78 
Tenn. 35, 1882 Tenn. LEXIS 137 (1882); Kan- 
non v. State, 78 Tenn. 386, 1882 Tenn. LEXIS 
193 (1882), questioned, Millen v. State, 988 
S.W.2d 164, 1999 Tenn. LEXIS 76 (Tenn. 1999); 
Foute v. State, 83 Tenn. 712, 1885 Tenn. LEXIS 
100 (1885); Davis v. State, 85 Tenn. 522, 3 S.W. 
348, 1886 Tenn. LEXIS 80 (1886); State v. Fry, 
98 Tenn. 323, 39 S.W. 231, 1896 Tenn. LEXIS 
226 (Tenn. Dec. 1896); Holt v. State, 107 Tenn. 
539, 64 S.W. 473, 1901 Tenn. LEXIS 104 (1901); 
Chapple v. State, 124 Tenn. 105, 135 S.W. 321, 
1910 Tenn. LEXIS 45 (1911), overruled in part, 
State v. Moss, 662 S.W.2d 590, 1984 Tenn. 
LEXIS 720 (Tenn. 1984). 

Although distinct and different offenses can- 
not be charged in the alternative in one count, 
if of the same nature and visited by like pun- 
ishment, such offenses may be contained in 
separate counts in one indictment or present- 
ment. State v. Ailey, 50 Tenn. 8, 1870 Tenn. 
LEXIS 224 (1870); State v. Irvine, 50 Tenn. 155, 
1871 Tenn. LEXIS 81 (1871); State v. Box, 1 
Shan. 461 (1875), overruled in part, State v. 
Bryant, 585 S.W.2d 586, 1979 Tenn. LEXIS 480 
(Tenn. 1979); Griffin v. State, 109 Tenn. 17, 70 
S.W. 61, 1902 Tenn. LEXIS 54 (1902). 

Count for felony of transporting more than a 
gallon of liquor may be joined with count charg- 
ing misdemeanor of transporting less than a 
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gallon. Tenpenny v. State, 151 Tenn. 669, 270 
S.W. 989, 1924 Tenn. LEXIS 94 (1925), over- 
ruled in part, State v. Parker, 525 S.W.2d 128, 
1975 Tenn. LEXIS 651 (Tenn. 1975). 

There are seven sets of circumstances under 
which consolidation of indictments at trial is 
proper: (1) Where the offenses charged are 
similar, related, or connected; or (2) Are of the 
same or similar character or class; or (3) In- 
volve or arose out of the same or related or 
connected acts, occurrences, transactions, se- 
ries of events, or chain of circumstances; or (4) 
Are based on acts or transactions constituting 
part of a common scheme or plan; or (5) Are of 
the same pattern and committed in the same 
manner; or (6) Where there is a common ele- 
ment of substantial importance in their com- 
mission; or (7) Where the same, or much the 
same, evidence will be competent and admis- 
sible in their prosecution, and if not joined for 
trial the repetition or reproduction of substan- 
tially the same testimony will be required at 
each trial. Bruce v. State, 213 Tenn. 666, 378 
S.W.2d 758, 1964 Tenn. LEXIS 435 (1964), 
superseded by statute as stated in, State v. 
Shirley, 6 S.W.3d 248, 1999 Tenn. LEXIS 575 
(Tenn. 1999); Jett v. State, 556 S.W.2d 236, 
1977 Tenn. Crim. App. LEXIS 289 (Tenn. Crim. 
App. 1977), superseded by statute as stated in, 
State v. Shirley, 6 S.W.3d 243, 1999 Tenn. 
LEXIS 575 (Tenn. 1999). 

Consolidation of separate indictments for 
trial is a procedural matter which is discretion- 
ary with the trial court. Bruce v. State, 213 
Tenn. 666, 378 S.W.2d 758, 1964 Tenn. LEXIS 
435 (1964), superseded by statute as stated in, 
State v. Shirley, 6 S.W.3d 243, 1999 Tenn. 
LEXIS 575 (Tenn. 1999); Withers v. State, 523 
S.W.2d 364, 1975 Tenn. Crim. App. LEXIS 294 
(Tenn. Crim. App. 1975); McCook v. State, 555 
S.W.2d 411, 1977 Tenn. Crim. App. LEXIS 297 
(Tenn. Crim. App. 1977), cert. denied, Richard- 
son v. Tennessee, 434 U.S. 942, 98S. Ct. 436, 54 
L. Ed. 2d 302, 1977 U.S. LEXIS 3932 (1977); 
Jett v. State, 556 S.W.2d 236, 1977 Tenn. Crim. 
App. LEXIS 289 (Tenn. Crim. App. 1977), su- 
perseded by statute as stated in, State v. Shir- 
ley, 6 S.W.3d 243, 1999 Tenn. LEXIS 575 (Tenn. 
1999). 

Where three offenses were committed at the 
same time on the same individual and showed a 
logical connection, an indictment charging all 
three counts is not void for duplicity. Evans v. 
State, 557 S.W.2d 927, 1977 Tenn. Crim. App. 
LEXIS 318 (Tenn. Crim. App. 1977). 


6. —Offenses in Same Count. 

Offenses of the same character, created by 
the same statute, and punishable in the same 
manner, may be joined in the same count of an 
indictment or presentment. State v. Ailey, 50 
Tenn. 8, 1870 Tenn. LEXIS 224 (1870); State v. 
Irvine, 50 Tenn. 155, 1871 Tenn. LEXIS 81 
(1871); State v. Lindsey, 2 Shan. 501 (1877); 
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State v. Callicutt, 69 Tenn. 714, 1878 Tenn. 
LEXIS 165 (1878); Griffin v. State, 109 Tenn. 
17, 70 S.W. 61, 1902 Tenn. LEXIS 54 (1902). 

An indictment or presentment charging two 
separate and distinct offenses in the same 
count, or offenses the punishment of each of 
which is different, is bad for duplicity. State v. 
Box, 1 Shan. 461 (1875), overruled in part, 
State v. Bryant, 585 S.W.2d 586, 1979 Tenn. 
LEXIS 480 (Tenn. 1979); State v. Lindsey, 2 
Shan. 501 (1877); Morton v. State, 69 Tenn. 498, 
1878 Tenn. LEXIS 125 (1878), criticized, 216 
Tenn. 89, 390 S.W.2d 234, 1965 Tenn. LEXIS 
560 (1965); State v. Ferriss, 71 Tenn. 700, 1879 
Tenn. LEXIS 133 (1879); Kannon v. State, 78 
Tenn. 386, 1882 Tenn. LEXIS 193 (1882), ques- 
tioned, Millen v. State, 988 S.W.2d 164, 1999 
Tenn. LEXIS 76 (Tenn. 1999); Forrest v. State, 
81 Tenn. 103, 1884 Tenn. LEXIS 8 (1884); 
Griffin v. State, 109 Tenn. 17, 70 S.W. 61, 1902 
Tenn. LEXIS 54 (1902). 


7. —Counts Aiding Each Other. 

One count in an indictment can derive no aid 
from another, without express reference to the 
material matter in the other, and without such 
reference, each count must stand or fall upon 
its own averment. State v. Lea, 41 Tenn. 175, 
1860 Tenn. LEXIS 41 (1860); Rice v. State, 50 
Tenn. 215, 1871 Tenn. LEXIS 85 (1871). 


8. Offenses of Separate Class. 

Distinct and separate offenses, or offenses of 
a different class, cannot be joined in the same 
indictment or presentment, either in the same 
count or by separate counts. Womack v. State, 
47 Tenn. 508, 1870 Tenn. LEXIS 166 (1870); 
Kannon v. State, 78 Tenn. 386, 1882 Tenn. 
LEXIS 193 (1882), questioned, Millen v. State, 
988 S.W.2d 164, 1999 Tenn. LEXIS 76 (Tenn. 
1999). 


9. Offenders Joined. 

Several offenders may be joined in the same 
indictment, charged in separate counts with 
distinct offenses, but the offenses must be of the 
same nature, and such as will admit the same 
plea and the same judgment. State v. Lea, 41 
Tenn. 175, 1860 Tenn. LEXIS 41 (1860); State v. 
Irvine, 50 Tenn. 155, 1871 Tenn. LEXIS 81 
(1871); State v. Atchison, 71 Tenn. 729, 1879 
Tenn. LEXIS 138, 31 Am. Rep. 663 (1879). 

An indictment of two persons for an assault 
and battery upon three persons is good upon its 
face. Fowler v. State, 50 Tenn. 154, 1871 Tenn. 
LEXIS 80 (1871). 

Two offenders cannot be joined in one count 
for uttering of obscene language or for perjury, 
and such charge is bad for duplicity, because 
the act which constitutes the offense must, in 
its nature, be several and personal. State v. 
Wilson, 115 Tenn. 725, 91 S.W. 195, 1905 Tenn. 
LEXIS 103 (1906). 


10. —Generally. 
The description of the offense charged in an 
indictment ought to be competent to three pur- 
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poses: (1) To the information of the defendant, 
that he may know what offense he is called 
upon to answer; (2) To the information of the 
court, that it may see a definite offense on 
record to apply the judgment and the punish- 
ment prescribed by law; and (3) To the protec- 
tion of the defendant against a future prosecu- 
tion for the same offense. Hall v. State, 43 Tenn. 
125, 1866 Tenn. LEXIS 27 (1866); State v. 
Ferriss, 71 Tenn. 700, 1879 Tenn. LEXIS 133 
(1879); Givens v. State, 103 Tenn. 648, 55 S.W. 
1107, 1899 Tenn. LEXIS 148 (1899); State v. 
Witherspoon, 115 Tenn. 138, 90 S.W. 852, 1905 
Tenn. LEXIS 50 (1905); Pope v. State, 149 Tenn. 
176, 258 S.W. 775, 1923 Tenn. LEXIS 90 (1924). 

The general assembly has the power to pre- 
scribe what shall constitute the accusation, in 
what form the crime shall be charged. State v. 
Stephens, 127 Tenn. 282, 154 S.W. 1149, 1912 
Tenn. LEXIS 27 (1913); Tipton v. State, 160 
Tenn. 664, 28 S.W.2d 635, 1930 Tenn. LEXIS 
152 (1930). 

Indictment against father for failure to have 
children immunized against polio under rules 
of county board of health operating under pri- 
vate act was sufficient. Gamble v. State, 206 
Tenn. 376, 333 S.W.2d 816, 1960 Tenn. LEXIS 
373 (1960). 

The indictment must state such facts and 
circumstances as will constitute the crime and 
not merely a legal result or conclusion. Warden 
v. State, 214 Tenn. 391, 381 S.W.2d 244, 1964 
Tenn. LEXIS 488 (1964); Warden v. State, 214 
Tenn. 398, 381 S.W.2d 247, 1964 Tenn. LEXIS 
489, 6 A.L.R.3d 513 (1964), overruled in part, 
State v. Jones, 598 S.W.2d 209, 1980 Tenn. 
LEXIS 437 (Tenn. 1980). 

The true test is not whether an indictment 
could be more definite and certain, but whether 
it contains the elements of the offense to be 
charged and sufficiently apprises a defendant of 
what he must be prepared to meet, and 
whether the record shows accurately to what 
extent he may plead formal acquittal or convic- 
tion in case any other proceedings are taken 
against him for the offense. Morris v. State, 608 
S.W.2d 154, 1980 Tenn. Crim. App. LEXIS 327 
(Tenn. Crim. App. 1980); State v. Smith, 612 
S.W.2d 493, 1980 Tenn. Crim. App. LEXIS 346 
(Tenn. Crim. App. 1980). 

The purpose of an indictment is threefold: (1) 
It must inform the defendant of the precise 
charges; (2) It must enable the trial court upon 
conviction to enter an appropriate judgment 
and sentence; and (3) It must protect the defen- 
dant against double jeopardy. State v. Clark, 2 
S.W.3d 233, 1998 Tenn. Crim. App. LEXIS 1153 
(Tenn. Crim. App. 1998). 

Because the inmate affirmatively requested a 
jury instruction on the offense of aggravated 
assault, even though he was in error in believ- 
ing that it was a lesser-included offense of 
attempted first-degree murder, he effectively 
agreed to amend the indictment to include 
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aggravated assault; therefore, the trial court 
had jurisdiction to convict the inmate of aggra- 
vated assault, his conviction was not void, and 
he was not entitled to habeas corpus relief. 
Demonbreun v. Bell, 226 S.W.3d 321, 2007 
Tenn. LEXIS 452 (Tenn. May 8, 2007), rehear- 
ing denied, — S.W.3d —, 2007 Tenn. LEXIS 529 
(Tenn. May 25, 2007). 


11. —Notice to Defendant. 

The indictment or presentment is intended to 
give the defendant notice of the facts sought to 
be proved against him. Daniel v. State, 50 Tenn. 
257, 1871 Tenn. LEXIS 90 (1871). 

An indictment which follows and is in the 
language of the act, may, nevertheless, be in- 
sufficient if it fails to give defendant notice of 
the nature of the charge brought against him or 
if the crime charged is not so identified that the 
record in the case could be relied upon in 
another trial for the same offense upon plea of 
former jeopardy. State v. Witherspoon, 115 
Tenn. 138, 90 S.W. 852, 1905 Tenn. LEXIS 50 
(1905). 

An indictment which stated the facts consti- 
tuting the offense in such a manner as to enable 
defendants to understand the charge and to 
make defense and also to enable the court upon 
conviction to pronounce judgment is sufficient. 
Fox v. State, 171 Tenn. 226, 101 S.W.2d 1110, 
1936 Tenn. LEXIS 83 (1937). 

The fundamental test of the sufficiency of an 
indictment is the adequacy of the notice to the 
defendant conveyed by its terms. Green v. 
State, 176 Tenn. 449, 143 S.W.2d 713, 1940 
Tenn. LEXIS 85 (1940); State v. Estes, 199 
Tenn. 406, 287 S.W.2d 40, 1956 Tenn. LEXIS 
338 (1956). 

Under statute relating to sufficiency of in- 
dictments, true test is not whether indictment 
could have been more definite and certain, but 
whether it contains elements of offense to be 
charged and sufficiently apprises defendant of 
what he must be prepared to meet, and 
whether record shows accurately to what ex- 
tent he may plead former acquittal or convic- 
tion in case any other proceedings are taken 
against him for similar offense. State v. Over- 
ton, 193 Tenn. 171, 245 S.W.2d 188, 1951 Tenn. 
LEXIS 348 (1951). 

Indictment must convey to defendant ad- 
equate notice of that with which he is charged 
and the elements thereof. Wheeler v. State, 220 
Tenn. 155, 415 S.W.2d 121, 1967 Tenn. LEXIS 
462 (1967). 

Although in indictment for soliciting another 
to commit an aggravated assault it was un- 
doubtedly possible to set out the nature of the 
assaults which defendant was charged with 
soliciting, such specificity was not necessary or 
required in order to provide notice of the of- 
fense. Morris v. State, 608 S.W.2d 154, 1980 
Tenn. Crim. App. LEXIS 327 (Tenn. Crim. App. 
1980). 


— 


ee 


255 


There is no requirement that a joint indict- 
ment set forth the specific acts committed by 
each appellant. State v. Smith, 612 S.W.2d 493, 
1980 Tenn. Crim. App. LEXIS 346 (Tenn. Crim. 
App. 1980). 

Defendant was provided with specific notice 
of the manner in which defendant had commit- 
ted the offense for which defendant was 
charged, despite that indictment contained the 
term “carnal knowledge” instead of the proper 
statutory term “sexual penetration.” Hart v. 
State, 21 S.W.3d 901, 2000 Tenn. LEXIS 356 
(Tenn. 2000). 

An indictment is sufficient to satisfy the 
constitutional guarantees of notice to the ac- 
cused if the indictment contains allegations 
that: (1) Enable the accused to know the accu- 
sation to which answer is required; (2) Furnish 
the trial court an adequate basis for entry of a 
proper judgment; and (3) Protect the accused 
from a subsequent prosecution of the same 
offense. State v. Hammonds, 30 S.W.3d 294, 
2000 Tenn. LEXIS 547 (Tenn. 2000). 

Defendant’s convictions for animal cruelty 
were appropriate in part because the present- 
ment was not insufficient since each count of 
the presentment identified the individual ani- 
mal by species, breed, and cage or tag number, 
provided the date and location of the offense, 
referenced the applicable statute, and set out 
the particular subsection of the statute under 
which defendant was being charged; that was 
sufficient to achieve the overriding purpose of 
providing notice to defendant of the charges 
against her. State v. Siliski, 238 S.W.3d 338, 
2007 Tenn. Crim. App. LEXIS 390 (Tenn. Crim. 
App. May 15, 2007), appeal denied, — S.W.3d 
—, 2007 Tenn. LEXIS 878 (Tenn. Sept. 17, 
2007). 

Count of the indictment charging defendant 
with employment of a firearm during the at- 
tempt to commit a dangerous felony was not 
void for failing to name the underlying predi- 
cate felony where the record made it clear that 
the attempted second degree murder offense, 
which was the only dangerous felony with 
which defendant was charged, served as the 
predicate felony. State v. Perrier, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 666 (Tenn. Crim. 
App. Sept. 6, 2016), affd, — S.W.3d —, 2017 
Tenn. LEXIS 724 (Tenn. Nov. 21, 2017). 


12. —Equivalent Averments Proper. 

If the name charged is idem sonans with the 
one proved, the variance in the spelling is 
immaterial. Timms v. State, 44 Tenn. 138, 1867 
Tenn. LEXIS 23 (1867); Scott v. State, 75 Tenn. 
232, 1881 Tenn. LEXIS 101 (1881). 

If the statement of the offense is made in 
ordinary and concise language, embodying all 
the requisites that go to constitute the offense, 
it is sufficient. Witt v. State, 46 Tenn. 5, 1868 
Tenn. LEXIS 61 (1868), overruled, Campbell v. 
State, 491 S.W.2d 359, 1973 Tenn. LEXIS 421 
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(Tenn. 1973), overruled in part, Campbell v. 
State, 491 S.W.2d 359, 1973 Tenn. LEXIS 421 
(Tenn. 1973); Taylor v. State, 50 Tenn. 460, 
1872 Tenn. LEXIS 15 (1872); Alexander v. 
State, 50 Tenn. 475, 1872 Tenn. LEXIS 18 
(1872); Cornell v. State, 66 Tenn. 520, 1874 
Tenn. LEXIS 173 (1874); State v. Bellville, 66 
Tenn. 548, 1874 Tenn. LEXIS 180 (1874); Logan 
v. State, 70 Tenn. 222, 1879 Tenn. LEXIS 160 
(1879); Foster v. State, 74 Tenn. 213, 1880 
Tenn. LEXIS 235 (1880); Millner v. State, 83 
Tenn. 179, 1885 Tenn. LEXIS 39 (1885); Palmer 
v. State, 121 Tenn. 465, 118 S.W. 1022, 1908 
Tenn. LEXIS 30 (1908); Bishop v. State, 122 
Tenn. 729, 127 S.W. 698, 1909 Tenn. LEXIS 44 
(1910). 

Indictment for a statutory offense is suffi- 
cient though a word is substituted which is 
equivalent to the word used in the statute or of 
more extensive signification. Riddle v. State, 50 
Tenn. 401, 1872 Tenn. LEXIS 6 (1872); State v. 
Smith, 119 Tenn. 521, 105 S.W. 68, 1907 Tenn. 
LEXIS 19 (1907). 

The indictment for murder need only de- 
scribe the crime in the words of the statute or in 
words of equivalent or more comprehensive 
import. Riddle v. State, 50 Tenn. 401, 1872 
Tenn. LEXIS 6 (1872). 

An indictment charging robbery, using the 
word “violently” instead of “forcibly” as used in 
the code provision defining the offense is not 
defective, the former word being equally as 
significant of force as the latter. McTigue v. 
State, 63 Tenn. 313, 1874 Tenn. LEXIS 252 
(1874). 


13. —Unessential Averments. 

An indictment which alleges all the requi- 
sites that constitute the offense of an assault 
with intent to commit murder in the first de- 
gree under the statute is good though it omit 
the words “in the first degree.” Logan v. State, 
70 Tenn. 222, 1879 Tenn. LEXIS 160 (1879). 

A clerical mistake in the date of the passage 
of a statute in the recitals of an indictment for 
a misdemeanor is no ground for arrest of judg- 
ment after conviction, the offense being other- 
wise sufficiently described and the recital of the 
act being unnecessary. Harris v. State, 71 Tenn. 
324, 1879 Tenn. LEXIS 84 (1879). 

An indictment is good which charges that the 
defendant did “publicly use profane and blas- 
phemous and obscene language in the hearing 
of divers citizens so as to become a nuisance, to 
wit,” setting out the words, it being unneces- 
sary to set out the tone and manner of utter- 
ance or the variety of circumstances which 
would go to make a single oath a nuisance. 
Young v. State, 78 Tenn. 165, 1882 Tenn. LEXIS 
158 (1882). 

Where an indictment charges an offense in 
the language of the statute, other and addi- 
tional averments not required by the statute 
should be disregarded as surplusage. Harris v. 
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State, 82 Tenn. 485, 1884 Tenn. LEXIS 150 
(1884). 

An indictment charging that accused will- 
fully, unlawfully, feloniously, maliciously, delib- 
erately and premeditatedly assaulted a named 
person with a gun, with the felonious intent to 
kill her and commit murder in the first degree 
held sufficient though it did not describe the 
weapon, how it was used, or charge that the 
gun was loaded. McCommon v. State, 130 Tenn. 
1, 168 S.W. 581, 1914 Tenn. LEXIS 1 (1914). 

Provision of a statute, making a second of- 
fense a felony, that a second indictment need 
not charge former conviction is not violative of 
accused’s constitutional right to be charged by 
presentment, indictment or impeachment stat- 
ing the nature and cause of the accusation 
against him. Tipton v. State, 160 Tenn. 664, 28 
S.W.2d 635, 1930 Tenn. LEXIS 152 (1930). 

An indictment charging aggravated rape in 
violation of T.C.A. § 39-13-502 met constitu- 
tional requirements of notice and form and was 
valid, even though it failed to allege a culpable 
mental state. State v. Hill, 954 S.W.2d 725, 
1997 Tenn. LEXIS 524 (Tenn. 1997). 

Indictment against defendant was not consti- 
tutionally defective due to the fact that it failed 
to charge the aggravating circumstances relied 
on by the state to sentence him to death, 
because the Tennessee supreme court has con- 
sistently rejected the argument that aggravat- 
ing circumstances have to be pled in the indict- 
ment. State v. Berry, 141 S.W.3d 549, 2004 
Tenn. LEXIS 659 (Tenn. 2004), writ denied, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 214 
(Tenn. Crim. App. Mar. 23, 2016). 


14. —Prima Facie Crime Averment. 

The statement of facts in the indictment 
should conform to the substantive require- 
ments of the science of pleading which is part of 
the common law. Lewis v. State, 50 Tenn. 333, 
1871 Tenn. LEXIS 105 (1871). 

If the statute does not set forth all the ingre- 
dients of the offense or enough to constitute the 
crime, the indictment must add them. Cornell 
v. State, 66 Tenn. 520, 1874 Tenn. LEXIS 173 
(1874). 

Where the act in itself is not necessarily 
unlawful but becomes so by its peculiar circum- 
stances and relations, the matters must be set 
forth in which its illegality consists. State v. 
Tarver, 79 Tenn. 658, 1883 Tenn. LEXIS 121 
(1883). 

In drawing an indictment under the statute 
against rape, it is only necessary to add, after 
setting out the elements as specified in the 
statute, the circumstances of time and person. 
Palmer v. State, 121 Tenn. 465, 118 S.W. 1022, 
1908 Tenn. LEXIS 30 (1908). 

Where the language of a statute is so general 
that the necessary circumstances to make out a 
prima facie crime do not appear, these must be 
averred in addition to the language of the 
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statute. State v. Crockett, 137 Tenn. 679, 195 
S.W. 583, 1917 Tenn. LEXIS 179 (1917). 


15. —Statutory Language Use. 

When a statute creates a new offense, the 
indictment must charge the facts and circum- 
stances as mentioned in the statute, and it is 
better to pursue strictly the words of the stat- 
ute so as to preclude all questions as to the 
meaning of the expressions used. Harrison v. 
State, 42 Tenn. 232, 1865 Tenn. LEXIS 47 
(1865), overruled, Bass v. State, 65 Tenn. 579, 
1872 Tenn. LEXIS 457 (1873), overruled in 
part, Bass v. State, 65 Tenn. 579, 1872 Tenn. 
LEXIS 457 (1873); Hall v. State, 43 Tenn. 125, 
1866 Tenn. LEXIS 27 (1866); Villines v. State, 
96 Tenn. 141, 33 S.W. 922, 1895 Tenn. LEXIS 
19 (1896). 

Since the code nowhere declares the assault 
and battery on a female with intent to ravish a 
felony, it is not necessary that indictment for 
such offense charge that the assault was felo- 
niously made. Jones v. State, 50 Tenn. 445, 
1872 Tenn. LEXIS 12 (1872). 

A presentment charging defendant, in the 
language of the statute, with selling an intoxi- 
cating beverage within four miles of an incor- 
porated institution of learning is good without 
designating the institution or the beverage. 
State v. Odam, 70 Tenn. 220, 1879 Tenn. LEXIS 
159 (1879). 

Indictment for robbery under the code is good 
where it charges the offense in the words of the 
statute defining the offense. State v. Swafford, 
71 Tenn. 162, 1879 Tenn. LEXIS 50 (1879). 

Indictment charging the (former) county 
court judge with willfully and unlawfully draw- 
ing and issuing warrants for costs against the 
county of Davidson was bad because the war- 
rants, by statute, were required to be drawn on 
the county trustee rather than upon the county. 
State v. Ferriss, 71 Tenn. 700, 1879 Tenn. 
LEXIS 133 (1879). 

Indictment which, using the words of the 
statute, charges that the defendant unlawfully 
and feloniously stole, took and carried away 
certain goods with intent to deprive the owner 
thereof is good, without alleging in addition 
that the goods were taken without permission 
of the owner. Wedge v. State, 75 Tenn. 687, 1881 
Tenn. LEXIS 170 (1881). 

Indictment for robbery which contains all the 
words of the statute or their full equivalent and 
more besides, is good though it contains no 
averment of ownership of the property taken. 
Clemons v. State, 92 Tenn. 282, 21 S.W. 525, 
1892 Tenn. LEXIS 74 (1893). 

If a battery is required by the statute to 
constitute the offense it must be averred, since 
an indictment for a statutory offense must 
charge every act made essential by the statu- 
tory definition of the offense. Wilson v. State, 
103 Tenn. 87, 52 S.W. 869, 1899 Tenn. LEXIS 
89 (1899). 
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An indictment for larceny framed in the 
language of the statute, and which definitely 
describes the property taken and gives the 
name of the owner thereof is good. State v. 
Morgan, 109 Tenn. 157, 69 S.W. 970, 1902 Tenn. 
LEXIS 66 (1902), overruled in part, State v. 
McDonald, 534 S.W.2d 650, 1976 Tenn. LEXIS 
599 (Tenn. 1976). 

In an indictment for the abduction of a fe- 
male, it is sufficient if the offense is charged in 
the language of the statute without averring 
the chastity of the female alleged to have been 
abducted. Griffin v. State, 109 Tenn. 17, 70 S.W. 
61, 1902 Tenn. LEXIS 54 (1902). 

If the language of the statute upon which the 
indictment is based is insufficient to give the 
defendant notice of the offense or the nature of 
the charge, an indictment which merely follows 
the language of the statute may be dismissed 
on motion to quash. State v. Estes, 199 Tenn. 
406, 287 S.W.2d 40, 1956 Tenn. LEXIS 338 
(1956). 

Omission of word “feloniously” from indict- 
ment for assault to commit murder did not 
make indictment insufficient even though such 
term was contained in statute since it was used 
to describe manner of assault rather than sub- 
stance of offense. Bivens v. State, 477 S.W.2d 
231, 1971 Tenn. Crim. App. LEXIS 459 (Tenn. 
Crim. App. 1971). 

Indictment that alleged the unlawful deliv- 
ery of cocaine and provided the statute that 
directed the defendant to the subsection con- 
taining the requisite mens rea was sufficient. 
State v. Smith, 996 S.W.2d 845, 1999 Tenn. 
Crim. App. LEXIS 142 (Tenn. Crim. App. 1999). 


16. —Negativing Statutory Exceptions. 

When a statute contains provisos and excep- 
tions in distinct clauses, it is not necessary to 
state in the indictment that defendant does not 
come within the exceptions, or to negative the 
provisos it contains, but if the exceptions them- 
selves are stated in the enacting clause, it will 
be necessary to negative them in order that the 
description of the crime may in all respects 
correspond with the statute. Lambeth v. State, 
3 Shan. 754 (1877); State v. Jackson, 69 Tenn. 
680, 1878 Tenn. LEXIS 157 (1878). 

A presentment for unlawfully carrying a belt 
or pocket pistol or revolver is sufficient without 
negativing the exceptions in the statutes. State 
v. Jackson, 69 Tenn. 680, 1878 Tenn. LEXIS 157 
(1878). 

That the proviso is in the same section that 
defines the offense does not require it to be 
negatived but if the proviso is so expressed in 
the statute as to be incorporated in the defini- 
tion of the offense, the indictment must nega- 
tive the proviso. Villines v. State, 96 Tenn. 141, 
33 S.W. 922, 1895 Tenn. LEXIS 19 (1896). 

An indictment charging that a retail druggist 
unlawfully compounded and dispensed medi- 
cines, filled prescriptions of physicians, and 
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sold for medical purposes drugs, chemicals, 
poisons and other like preparations, in viola- 
tion of the requirements of the statute named is 
good, though it fails to negative the proviso of 
the statute excepting physicians from its opera- 
tion, the ingredients constituting the offense 
being defined in a clause distinctly separable 
from the proviso or exception. Villines v. State, 
96 Tenn. 141, 33 S.W. 922, 1895 Tenn. LEXIS 
19 (1896). 


17. —Negativing Judicial Qualifications. 

A qualification introduced into the statute by 
judicial construction at most could only be in 
the nature of an exception which did not need to 
be negatived in the indictment. Griffin v. State, 
109 Tenn. 17, 70 S.W. 61, 1902 Tenn. LEXIS 54 
(1902). 


18. —Surplusage. 

Though the code requires that the statement 
of facts constituting the offense in the indict- 
ment be in ordinary and concise language with- 
out prolixity or repetition, the indictment is not 
bad if it is unnecessarily prolix, or contains 
surplus words, provided, by rejecting the sur- 
plusage, the offense is sufficiently charged. 
State v. Bellville, 66 Tenn. 548, 1874 Tenn. 
LEXIS 180 (1874). 

The judge properly treated as surplusage a 
clerical error which charged a violation of § 39- 
2-302 (now repealed), but which read § 39-2- 
303 (now repealed). McCracken v. State, 489 
S.W.2d 48, 1972 Tenn. Crim. App. LEXIS 290 
(Tenn. Crim. App. 1972). 

A grand jury indictment which, as originally 
drawn contained the names of the defendants 
and a later reference to “they, the said” without 
renaming the defendants, was sufficient under 
this section and a later amendment striking the 
words “they, the said” and adding the word 
“them” was surplusage and not prejudicial. 
Shaw v. State, 540 S.W.2d 272, 1976 Tenn. 
Crim. App. LEXIS 366 (Tenn. Crim. App. 1976). 

For a variance in specificity between the 
indictment and the proof to be fatal to a convic- 
tion, the variance must pertain to a material 
aspect of the offense, but if the indictment’s 
surplusage is with respect to a matter legally 
essential to the charge, then it must be proven 
in the degree of detail alleged. Ray v. State, 577 
S.W.2d 681, 1978 Tenn. Crim. App. LEXIS 280 
(Tenn. Crim. App. 1978). 


19. —Certainty of Description. 

The nature and cause of the accusation of 
murder was sufficiently charged without speci- 
fying the weapon used or describing the wound 
inflicted. Alexander v. State, 50 Tenn. 475, 1872 
Tenn. LEXIS 18 (1872), cited in Ray v. State, 
108 Tenn. 282, 67 S.W. 553, 1901 Tenn. LEXIS 
30 (1901). 

Allegation in an indictment that “a more 
particular description is to the jurors unknown” 
cannot have the effect of dispensing with such 
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description of the offense as will protect the 
defendant from a second prosecution for the 
same offense, but if a particular fact which is 
matter of description and not vital to the accu- 
sation cannot be ascertained, the indictment 
may charge that such fact is unknown to the 
jurors. State v. Ferriss, 71 Tenn. 700, 1879 
Tenn. LEXIS 1383 (1879). 

That degree of precision in the description of 
an offense cannot be given in the indictment so 
as to distinguish it per se from all other cases of 
a similar nature. Millner v. State, 83 Tenn. 179, 
1885 Tenn. LEXIS 39 (1885). 

Although the Tennessee supreme court has 
recently said that where constitutional and 
statutory requirements are met, an indictment 
which cites the pertinent statute and uses its 
language will be sufficient to support a convic- 
tion, there is no indication that such relaxation 
of the strict pleading requirements of common 
law go so far as to overturn the mandate that 
the indictment state facts and not mere results 
or conclusions. State v. Clark, 2 S.W.3d 233, 
1998 Tenn. Crim. App. LEXIS 1153 (Tenn. 
Crim. App. 1998). 


20. —Legal Effect of Facts. 

In the statement of the offense, the indict- 
ment must recite explicitly the facts which 
constitute the alleged crime, and not merely 
their supposed legal bearing. Alexander v. 
State, 50 Tenn. 475, 1872 Tenn. LEXIS 18 
(1872). 

Indictment charging that defendants “feloni- 
ously and with malice aforethought did assault 
W. M. Smith with intent to commit murder in 
the first degree upon him, the said W. M. Smith, 
contrary to the form of the statute” is bad for 
failure to set out the manner of the assault as 
that it was committed with a named instru- 
ment capable of producing death, deliberately 
on premeditation to commit murder in the first 
degree. Bass v. State, 65 Tenn. 579, 1872 Tenn. 
LEXIS 457 (18783). 


21. —Malice Averment. 

An indictment alleging that defendant un- 
lawfully, knowingly, willfully, and “feloniously” 
cut and removed timber from the lands of M. 
without the owner’s consent was fatally defec- 
tive for failure to allege, in the words of the 
statute, that the timber was “maliciously” re- 
moved. State v. Smith, 119 Tenn. 521, 105 S.W. 
68, 1907 Tenn. LEXIS 19 (1907). 

In an indictment the terms “with malice 
aforethought” and “maliciously” were terms of 
equivalent import which could be used inter- 
changeably. Campbell v. State, 491 S.W.2d 359, 
1973 Tenn. LEXIS 421 (Tenn. 1973). 


22. —Intent Averment. 

Indictment under statute against breaking 
and entering with intent to commit a larceny is 
sufficient where it charges the commission of 
larceny in appropriate language, though it fails 
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to aver the intent to commit larceny, the charge 
of the actual commission of larceny being 
equivalent to a charge of the intent to commit 
larceny. Pardue v. State, 63 Tenn. 10, 1874 
Tenn. LEXIS 192 (1874). 

Recklessness, knowledge or intent may be 
inferred from the conduct alleged in the indict- 
ment. State v. Sledge, 15 S.W.3d 93, 2000 Tenn. 
LEXIS 131 (Tenn. 2000), cert. denied, Sledge v. 
Tennessee, 531 U.S. 889, 121 S. Ct. 211, 148 L. 
Ed. 2d 149, 2000 U.S. LEXIS 6093 (2000). 

Indictment against defendant was not void, 
because it did not allege a culpable mental 
state, as the intentional nature of aggravated 
sexual battery could be inferred from the con- 
duct alleged in the indictment, unlawful sexual 
contact. State v. McCary, 119 S.W.3d 226, 2003 
Tenn. Crim. App. LEXIS 17 (Tenn. Crim. App. 
2003), review or rehearing denied, — S.W.3d —, 
2003 Tenn. LEXIS 674 (Tenn. July 7, 2003). 


23. —Recklessness Averment. 

Indictment under felony murder statute re- 
quiring a reckless killing of another in the 
perpetration of a robbery was sufficient where 
it provided the court with ample information 
upon which to base a proper judgment and to 
protect the defendant from reprosecution for 
the same offense, despite the indictment’s fail- 
ure to aver “recklessness.” State v. Sledge, 15 
S.W.3d 93, 2000 Tenn. LEXIS 131 (Tenn. 2000), 
cert. denied, Sledge v. Tennessee, 531 U.S. 889, 
121 S. Ct. 211, 148 L. Ed. 2d 149, 2000 U.S. 
LEXIS 6093 (2000). 


24, —Misdemeanors. 

In the case of a misdemeanor, a substantial 
description of the offense is all that is required 
in the indictment. State v. Pennington, 40 
Tenn. 119, 1859 Tenn. LEXIS 36 (1859); State v. 
Odam, 70 Tenn. 220, 1879 Tenn. LEXIS 159 
(1879); Harris v. State, 71 Tenn. 324, 1879 
Tenn. LEXIS 84 (1879). 

In indictments for misdemeanors a substan- 
tial description of the offense is required to 
reasonably identify the offense for which the 
defendant is being prosecuted in order that he 
may know whereof he is accused and may 
prepare his defense and in the event of a 
subsequent prosecution it may be made to ap- 
pear whether he is being prosecuted twice for 
the same offense. Rugg v. State, 141 Tenn. 362, 
210 S.W. 630, 1918 Tenn. LEXIS 97 (1919); 
McLemore v. State, 215 Tenn. 332, 385 S.W.2d 
756, 1965 Tenn. LEXIS 621 (1965). 

Indictment which charged that defendant 
had engaged in the business of a real estate 
salesman without first obtaining a license to do 
so which did not allege how he engaged in such 
business or what he did in connection there- 
with or for whom he worked, to whom or what 
he sold or the date or dates upon which he did 
one or more of such things was void on its face 
for indefiniteness. McLemore v. State, 215 
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Tenn. 332, 385 S.W.2d 756, 1965 Tenn. LEXIS 
621 (1965). 


25. —Sufficient Statement of Offense. 

Indictment describing the deceased as “Wil- 
liam, a man of color,” without giving any sur- 
name, is sufficient, because the court cannot 
judicially know that a man has two names, 
especially when applied to persons so recently 
emancipated, many of whom had not acquired 
any surname. Boyd v. State, 47 Tenn. 69, 1869 
Tenn. LEXIS 9 (1869). 

Indictment for murder of two persons is good 
on its face, because the murder might have 
been committed on both in the same degree, by 
one and the same act. Womack v. State, 47 
Tenn. 508, 1870 Tenn. LEXIS 166 (1870); Kan- 
non v. State, 78 Tenn. 386, 1882 Tenn. LEXIS 
193 (1882), questioned, Millen v. State, 988 
S.W.2d 164, 1999 Tenn. LEXIS 76 (Tenn. 1999); 
Forrest v. State, 81 Tenn. 103, 1884 Tenn. 
LEXIS 8 (1884); Phillips v. State, 85 Tenn. 551, 
3 S.W. 434, 1886 Tenn. LEXIS 82 (1886). 

In an indictment for larceny the description 
of the property stolen as “one five and one two 
dollar greenback bill United States currency, 
national bank bills and money” is insufficient. 
Lewis v. State, 50 Tenn. 333, 1871 Tenn. LEXIS 
105 (1871). 

Indictment for larceny charging stealing of 
two hams, two shoulders and eight jowls, 
weighing 100 pounds, of the value of $15.00 
was sufficient without more specific description 
of each article or statement of separate value of 
each. Taylor v. State, 50 Tenn. 460, 1872 Tenn. 
LEXIS 15 (1872). 

Indictment for robbery is sufficient without 
stating the circumstances which constitute the 
assault or forcible taking from the person by 
violence. State v. Swafford, 71 Tenn. 162, 1879 
Tenn. LEXIS 50 (1879). 

Indictment for assault and battery with in- 
tent to commit rape is not bad because the 
person assaulted is not, in so many words, 
stated to be a female, the use of the feminine 
pronoun being sufficient to designate the sex. 
Hardwick v. State, 74 Tenn. 103, 1880 Tenn. 
LEXIS 214 (1880). 

Indictment charging defendant with stealing 
“one railroad ticket from Knoxville, Tennessee, 
to Washington, D. C., of the value of $17.00,” 
property of the prosecutor, sufficiently de- 
scribed the ticket stolen. Millner v. State, 83 
Tenn. 179, 1885 Tenn. LEXIS 39 (1885). 

Indictment for forgery is sufficient where it 
charges the offense with such degree of cer- 
tainty as to enable the court to pronounce a 
proper judgment in case of conviction. Luttrell 
v. State, 85 Tenn. 232, 1 S.W. 886, 1886 Tenn. 
LEXIS 36, 4 Am. St. Rep. 760 (1886). 

An indictment charging defendant with hav- 
ing hired and induced another to kill deceased 
by shooting with certain weapons “whereby, of 
the wounds and effects thereof” she instantly 
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died was sufficient, though it failed to allege 
that the killing did in fact occur in consequence 
of such hiring. Givens v. State, 103 Tenn. 648, 
55 S.W. 1107, 1899 Tenn. LEXIS 143 (1899). 

Indictment for violating the Antitrust Act 
need not charge the means by which the unlaw- 
ful agreement and conspiracy was intended to 
be effected or the evidence tending to prove the 
unlawful agreement. State v. Witherspoon, 115 
Tenn. 138, 90 S.W. 852, 1905 Tenn. LEXIS 50 
(1905). 

An indictment alleging that accused on a 
designated date had carnal knowledge of a 
designated female forcibly and against her will, 
charges rape, though it fails to charge that 
accused ravished the female, the word “ravish” 
merely implying that the act was done forcibly 
and against the will of the female. Palmer v. 
State, 121 Tenn. 465, 118 S.W. 1022, 1908 Tenn. 
LEXIS 30 (1908). 

Indictment charging violation of quarantine 
rules adopted, established, and promulgated by 
the commissioner of agriculture and state live- 
stock inspector under the authority of the stat- 
ute, by allowing two cows owned by him to run 
at large in the public streets without permis- 
sion sufficiently alleges what the rules and 
regulations violated were. Bishop v. State, 122 
Tenn. 729, 127 S.W. 698, 1909 Tenn. LEXIS 44 
(1910). 

Indictment charging that defendant did “un- 
lawfully and feloniously take, steal, and carry 
away $400, good and lawful money of the 
United States, personal property of B. H.,” is 
sufficient, though it is claimed to be defective as 
not describing the money alleged to have been 
stolen by denomination or otherwise. State v. 
Stephens, 127 Tenn. 282, 154 S.W. 1149, 1912 
Tenn. LEXIS 27 (1913). 

An indictment for receiving a deposit know- 
ing the bank to be insolvent, alleging that the 
defendant as cashier of the Knoxville Banking 
& Trust Company, permitted reception of a 
stated amount “on deposit in said bank and 
corporation” is not open to the criticism that it 
fails to allege that the corporation was a bank- 
ing institution. State v. Willis, 130 Tenn. 403, 
170 S.W. 1030, 1914 Tenn. LEXIS 39 (1914). 

In an indictment, no value of the property 
need be alleged unless value measures the 
degree of the crime or the determination of 
punishment. State v. Cornellison, 166 Tenn. 
106, 59 S.W.2d 514, 1932 Tenn. LEXIS 120 
(1933). 

Where total value of several articles is al- 
leged, that suffices without a specification of 
the value of each. State v. Cornellison, 166 
Tenn. 106, 59 S.W.2d 514, 1932 Tenn. LEXIS 
120 (1933). 

The word “maliciously” is of equal import 
with the term “with malice aforethought” and 
description of murder in indictment as being 
“maliciously” performed is sufficient. Campbell 
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v. State, 491 S.W.2d 359, 1973 Tenn. LEXIS 421 
(Tenn. 1973). 

A presentment sufficiently alleged necessary 
facts to constitute the common-law offense of 
interfering with a police officer in performance 
of his duties where it charged defendant with 
opposing police officers who were arresting per- 
sons for breaking into a bank by holding the 
arm of one officer, by causing confusion by 
shouting and by otherwise attempting to hin- 
der the officers. Pope v. State, 528 S.W.2d 54, 
1975 Tenn. Crim. App. LEXIS 321 (Tenn. Crim. 
App. 1975). 

Indictment satisfied minimum statutory re- 
quirements, placing defendant on notice that 
defendant was charged with attempted murder, 
despite that it made no reference to the num- 
bered subsections contained in the attempt 
statute nor did it specify a specific act or course 
of conduct constituting the attempt to kill. 
Wyatt v. State, 24 S.W.3d 319, 2000 Tenn. 
LEXIS 431 (Tenn. 2000). 

Informing defendant in counts one through 
three of a four-count indictment of the victim’s 
death, remedied the failure to allege in count 
four, which charged attempted especially ag- 
gravated robbery, that the victim suffered “se- 
rious bodily injury” as the result of that offense. 
State v. Cureton, 38 S.W.3d 64, 2000 Tenn. 
Crim. App. LEXIS 29 (Tenn. Crim. App. 2000), 
review or rehearing denied, — S.W.3d —, 2000 
Tenn. LEXIS 631 (Tenn. Nov. 6, 2000). 

Where defendant was arrested on a warrant 
for D.U.I., his indictment issued more than one 
year later, which charged him with driving 
while under the influence of an intoxicant and 
for driving with an alcohol concentration of .10 
percent or more, was not untimely as to the 
second charge because the warrant need not 
have specified the facts of the charge and prop- 
erly apprised defendant of the potential 
charges against which he would have to defend. 
State v. Tait, 114 S.W.3d 518, 2003 Tenn. LEXIS 
826 (Tenn. 2003). 

Although defendant contended that the cor- 
porate owner of a building was improperly 
identified in the indictment for vandalism and 
burglary of a building, the indictment listed the 
statute of the offenses for which defendant was 
indicted, giving defendant sufficient notice of 
the charges against defendant. The evidence 
introduced at trial did not substantially vary 
from the information on the indictment, and 
there was no evidence that defendant’s efforts 
at defending against the charges were ham- 
pered by the notice given by the indictment. 
Walton v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 363 (Tenn. Crim. App. May 10, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 601 (Tenn. Sept. 22, 2017). 


26. —Insufficient Statement of Offense. 
Indictment charging enticement of named 
female to leave the house of her parents is bad 
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as not averring everything necessary to consti- 
tute the offense where it failed to state who her 
parents were or that the act was against their 
will and consent. Jones v. State, 84 Tenn. 466, 
1886 Tenn. LEXIS 127 (1886). 

Indictment charging that defendant made a 
felonious assault upon a female, and did “ill- 
treat” her, with intent to have carnal knowl- 
edge of her forcibly and against her will, is 
insufficient, in failing to aver a battery, to 
charge the statutory offense of assault and 
battery with intent to commit rape. Wilson v. 
State, 103 Tenn. 87, 52 S.W. 869, 1899 Tenn. 
LEXIS 89 (1899). 

Indictment for violating the Antitrust Law by 
carrying out agreement made to lessen compe- 
tition in sale of foreign and domestic articles so 
as to advance the cost of the articles to the 
consumer was fatally defective for failure to 
state the terms of the agreement or the articles 
imported or of domestic manufacture or 
growth, the price of which was controlled. State 
v. Witherspoon, 115 Tenn. 138, 90 S.W. 852, 
1905 Tenn. LEXIS 50 (1905). 

Averment in indictment for possession of 
intoxicating liquors in violation of § 39-6-921 
(repealed) plus an averment that possessor had 
been indicted for prior possessions without 
averring a conviction under such indictments 
was insufficient to charge a felony under § 39- 
6-921 (repealed) making second conviction 
felony. Warden v. State, 214 Tenn. 398, 381 
S.W.2d 247, 1964 Tenn. LEXIS 489, 6 A.L.R.3d 
513 (1964), overruled in part, State v. Jones, 
598 S.W.2d 209, 1980 Tenn. LEXIS 437 (Tenn. 
1980). 


27. Proof. 


28. —Variance. 

Variance in indictment for murder of H. G. 
Trobuck, and the proof that Gilbert Trobuck 
was killed, is fatal, and the conviction cannot 
stand. Timms v. State, 44 Tenn. 138, 1867 Tenn. 
LEXIS 23 (1867). 

Where an indictment referred to the de- 
ceased by his full name and the witnesses 
merely referred to him as “the deceased” or by 
his surname, there was no variance where 
there was no contest as to the given name. 
Stuart v. State, 60 Tenn. 178, 1873 Tenn. 
LEXIS 432 (1873); Boyd v. State, 82 Tenn. 161, 
1884 Tenn. LEXIS 117 (1884). 

Omission to prove the given name of the 
deceased, where there is no contest or dispute 
over the identity of the person killed, is imma- 
terial, as where the witnesses spoke of the 
deceased as “Mrs. Stuart” and the indictment 
read “Agnes Stuart.” Stuart v. State, 60 Tenn. 
178, 1873 Tenn. LEXIS 432 (1873); Rutherford 
v. State, 79 Tenn. 31, 1883 Tenn. LEXIS 9 
(1883); Boyd v. State, 82 Tenn. 161, 1884 Tenn. 
LEXIS 117 (1884). 

Where the witnesses merely spoke of the 
deceased as “John” (the given name) or as “the 
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deceased,” without giving the surname stated 
in the indictment giving the name as “John 
Bledsoe,” there is no variance, there being no 
contest over the name or identity of the person 
killed, who was a person in menial service 
usually called by his given name only. Ruther- 
ford v. State, 79 Tenn. 31, 1883 Tenn. LEXIS 9 
(1883). 

Where an indictment did not indicate a spe- 
cific felony, the state was not obliged to prove 
the type of felony for which appellant was 
incarcerated and in custody. Rather, all it 
needed to prove was that, in fact, he was in 
custody under some felony. State v. Culp, 891 
S.W.2d 232, 1994 Tenn. Crim. App. LEXIS 391 
(Tenn. Crim. App. 1994). 

In a prosecution of defendant for driving 
under the influence, there was no constructive 
amendment of the indictment and no fatal 
variance between the indictment and the proof 
adduced at trial. State v. Santelli, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 445 (Tenn. Crim. 
App. June 22, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 765 (Tenn. Oct. 20, 2016). 


29. —Offense Composed of Different Acts. 

Where, under an indictment charging in one 
count an assault with a gun with intent to kill, 
the court admitted evidence of an assault by 
shooting and that, the assaulted party having 
fled, the accused pursued her and struck her 
with the barrels of the gun used as a club, this 
evidence did not show two offenses, but one 
offense composed of different acts done pursu- 
ant to one intent, and as a part of one assault, 
and the admission of such evidence did not 
violate Tenn. Const., art. I, §§ 8, 9 or this 
section. McCommon v. State, 130 Tenn. 1, 168 
S.W. 581, 1914 Tenn. LEXIS 1 (1914). 


30. Waiver. 


31. —Plea to Merits. 

Where the defendant pleads to an indictment 
and goes to trial upon the merits, a defect in the 
indictment is cured by the verdict. Pope v. 
State, 149 Tenn. 176, 258 S.W. 775, 1923 Tenn. 
LEXIS 90 (1924). 


32. —Failure to Object. 

Variance between indictment and proof as to 
deceased’s given name was waived where not 
raised before verdict. Scott v. State, 75 Tenn. 
232, 1881 Tenn. LEXIS 101 (1881); Rutherford 
v. State, 79 Tenn. 31, 1883 Tenn. LEXIS 9 
(1883). 

The objection to an indictment for duplicity 
comes too late after verdict and judgment of 
conviction, and a motion in arrest of judgment 
will be of no avail. Forrest v. State, 81 Tenn. 
103, 1884 Tenn. LEXIS 8 (1884); Palmer v. 
State, 121 Tenn. 465, 118 S.W. 1022, 1908 Tenn. 
LEXIS 30 (1908). 

Objections to the form of the indictment are 
generally waived by going to trial without call- 
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ing the attention of the trial judge to them. 
Palmer v. State, 121 Tenn. 465, 118 S.W. 1022, 
1908 Tenn. LEXIS 30 (1908). 

An alleged defect in the manner in which an 
offense is charged should be objected to in the 
trial court. Palmer v. State, 121 Tenn. 465, 118 
S.W. 1022, 1908 Tenn. LEXIS 30 (1908). 

Where defendant was charged with burglary 
and rape, and rape was unnecessarily charged 
in two counts of the indictment, but defendant 
failed to object to the language prior to trial, the 
repetition was harmless surplusage. Greer v. 
State, 539 S.W.2d 855, 1976 Tenn. Crim. App. 
LEXIS 390 (Tenn. Crim. App. 1976). 


33. Motion to Quash. 


34. —Face of Indictment. 

Only the infirmities appearing on the face of 
an indictment can be reached by a motion to 
quash, and evidence cannot be resorted to for 
the purpose of establishing such infirmities. 
Raine v. State, 143 Tenn. 168, 226 S.W. 189, 
1920 Tenn. LEXIS 6 (1920). 

A motion to quash an indictment goes solely 
to whether the indictment is regular on its face. 
State v. Davis, 204 Tenn. 553, 322 S.W.2d 232, 
1959 Tenn. LEXIS 309 (1959). 

Where indictment was regular on its face, 
motion to quash would not be entertained on 
ground of defect in search warrant or on ground 
that search and arrest was made by state 
highway patrolmen who were not assisting 
local officers. State v. Davis, 204 Tenn. 553, 322 
S.W.2d 232, 1959 Tenn. LEXIS 309 (1959). 


35. —Court’s Own Motion. 

The trial judge may perhaps quash an indict- 
ment for defects therein on his own motion, but 
he is not bound to quash even on motion of the 
prisoner. Palmer v. State, 121 Tenn. 465, 118 
S.W. 1022, 1908 Tenn. LEXIS 30 (1908). 


36. Former Jeopardy. 

Where defendant had been convicted of pub- 
lic drunkenness, a plea of former jeopardy was 
good to a later indictment charging defendant 
with driving an automobile on the public high- 
way while intoxicated where both offenses 
came from the same transaction and witnesses 
were the same. Dowdy v. State, 158 Tenn. 364, 
13 S.W.2d 794, 1928 Tenn. LEXIS 163 (1929). 

An acquittal of driving while drunk did not 
bar subsequent indictment for driving care- 
lessly and heedlessly and in wanton disregard 
of rights and safety of others when offenses 
came from same transaction, since facts neces- 
sary to convict for second charge would not 
necessarily have convicted for the first prosecu- 
tion. Usary v. State, 172 Tenn. 305, 112 S.W.2d 
7, 1937 Tenn. LEXIS 80, 114 A.L.R. 1401 
(1938). 


37. Legislative Power. 
The general assembly has the power to pre- 
scribe what shall constitute the accusation in 
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an indictment and in what form the crime shall 
be charged. State v. Estes, 199 Tenn. 406, 287 
S.W.2d 40, 1956 Tenn. LEXIS 338 (1956). 


38. Validity of Warrant. 

All questions as to the sufficiency of the 
warrant are foreclosed by the finding of an 
indictment. Jones v. Tenn., 206 Tenn. 245, 332 
S.W.2d 662, 1960 Tenn. LEXIS 512 (1960). 


39. Indictment Sufficient. 

Habeas court properly denied petitioner a 
writ of habeas corpus because the indictments 
were sufficient to allow the petitioner to know 
which charges he must answer for, to provide 
the trial court with adequate jurisdiction to 
enter a judgment, and to protect petitioner 
from double jeopardy. Grooms v. State, — 
S.W.3d —, 2015 Tenn. Crim. App. LEXIS 198 
(Tenn. Crim. App. Mar. 25, 2015), appeal de- 
nied, — S.W.3d —, 2015 Tenn. LEXIS 606 
(Tenn. July 21, 2015), cert. denied, Grooms v. 
Tennessee, 194 L. Ed. 2d 218, 136 S. Ct. 1216, 
— U.S. —, 2016 U.S. LEXIS 1524 (U.S. 2016). 

Indictment was not void for lack of notice; 
because aggravated burglary was the only 
qualifying predicate felony charged in the in- 
dictment, it was reasonably clear that the fire- 
arm charge was related to the aggravated bur- 
glary charge, and petitioner was not entitled to 
relief. Smith v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 400 (Tenn. Crim. App. May 
27, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 776 (Tenn. Oct. 17, 2016). 

Indictment did not reference a statutory list 
of offenses for which defendant had not been 
charged, and the official misconduct charge 
could have been based on evidence tampering 
or official oppression, both of which were 
charged in the indictment and were violations 
of law relating to defendant’s employment as a 
police officer; he was provided adequate notice 
relative to the possible theories of prosecution 
against which he had to prepare a defense. 
State v. Butler, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 415 (Tenn. Crim. App. June 6, 
2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 786 (Tenn. Oct. 21, 2016). 

While two counts of defendant’s indictment 
for attempted introduction of contraband into a 
penal facility did not reference the attempt 
statute, the indictment satisfied the require- 
ments of the United States Constitution, the 
Tennessee Constitution, and the attempt stat- 
ute because the indictment charged a violation 
covered by the criminal attempt statute and 
was sufficient to place defendant on notice of 
the accused crime, to confer jurisdiction on the 
trial court, and to protect defendant against 
double jeopardy. State v. Matthews, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 49 (Tenn. 
Crim. App. Jan. 24, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 252 (Tenn. Apr. 
13, 2017). 
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Felony murder indictment stated the facts of 
the offense and provided sufficient information 
of the accusations against petitioner because it 
alleged he unlawfully and feloniously killed 
and murdered the victim during the attempt to 
perpetrate a robbery, thereby committing the 
crime of murder in the first degree; though 
petitioner was also charged with and acquitted 
of aggravated robbery and was not separately 
charged with attempted robbery, that did not 
render his felony murder indictment void. 
Bigbee v. Lebo, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 158 (Tenn. Crim. App. Mar. 3, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 338 (Tenn. May 24, 2017), cert. denied, 
— L. Ed. 2d —, — S. Ct. —, — U.S. —, 2018 
U.S. LEXIS 359 (U.S. Jan. 8, 2018). 

Defendant’s indictment was sufficient be- 
cause the indictment (1) stated a criminal of- 
fense, (2) gave defendant sufficient notice to 
prepare for trial, and (3) was not constructively 
amended, as the State did not rely on any 
theories at trial that were not embraced by the 
indictment. State v. Greer, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 406 (Tenn. Crim. App. 
May 17, 2017). 

Omission of co-defendant’s name when the 
prosecutor read the indictment to the jury was 
not an amendment of the indictment as argued 
by defendant because the indictment provided 
the accused with the nature and cause of the 
accusation being made against him; enabled 
the accused to know the accusation to which an 
answer was required; furnished the court with 
an adequate basis for the entry of a proper 
judgment; and protected the accused from 
double jeopardy; additionally, during the trial, 
the jury was told on more than one occasion 
that co-defendant was also charged in the case 
and that the charges against him were dis- 
missed. State v. Sexton, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 730 (Tenn. Crim. App. 
Aug. 17, 2017). 

For purposes of T.C.A. § 40-13-202, the in- 
dictment for attempted first degree murder 
under T.C.A. §§ 39-12-101, 39-13-202 was le- 
gally sufficient, as the indictment referenced 
the murder statute, named the victim, and 
provided a time period during which the State 
alleged the offense occurred; although the in- 
dictment did not state the means by which the 
State alleged defendant committed the offense, 
such was not required in order to provide him 
with notice. State v. Fisher, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 847 (Tenn. Crim. App. 
Sept. 15, 2017). 

Presentment was not defective because it 
clearly referenced the correct code section for 
the offense of aggravated sexual battery, con- 
tained sufficient facts to provide defendant 
with notice of the subsection of the statute 
under which he was being charged, and fur- 
nished the trial court with an adequate basis 
for entry of a proper judgment and to protect 
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defendant from a subsequent prosecution for 
the same offense; it was obvious that he was 
well aware of the statutory elements of the 
crime with which he was charged based on his 
defense at trial and his own testimony, in which 
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defendant emphasized that any touching that 
might have occurred was not intentional. State 
v. Collins, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 981 (Tenn. Crim. App. Nov. 27, 2017). 


40-13-203. Certainty as to person charged. 


The indictment must be certain as to the person charged; but when the 
person’s name is unknown to the grand jury, it may be so alleged without 
further identification or the person may be indicted under any name by which 


the person is generally known. 


History. 
Code 1858, § 5116; Shan., § 7079; mod. Code 
1932, § 11625; T.C.A. (orig. ed.), § 40-1803. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 16.16. 


Law Reviews. 

The Tennessee Court System — Criminal 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rey. 319. 


NOTES TO DECISIONS 


. Partners Indicted. 

. Multi-Count Indictments. 
10. When Objection Raised. 
11. Prejudice. 


Analysis 
1. Spelling. 
2. Statutory Description. 
3. Sufficient Designation. 
4. Misnomer. 
5. —Aliases. 
6. Insufficient Designation. 
7. Abatement. 
8 
9 


1. Spelling. 

Defendant’s name need not be correctly 
spelled in the indictment, for variant orthogra- 
phy in his name is immaterial, when substan- 
tially the same sound is preserved. Goodwin v. 
State, 148 Tenn. 682, 257 S.W. 79, 1923 Tenn. 
LEXIS 55 (1924). 

The names “Gooden” and “Goodwin” are idem 
sonans, and a plea of misnomer was properly 
overruled when the name of the accused was 
spelled in the indictment as “Goodwin” instead 
of “Gooden.” Goodwin v. State, 148 Tenn. 682, 
257 S.W. 79, 1923 Tenn. LEXIS 55 (1924), 


2. Statutory Description. 

Where the statute affects persons as con- 
nected with specified offices, they should be so 
described in the indictment. State v. McElroy, 
50 Tenn. 69, 1871 Tenn. LEXIS 65 (1871). 


3. Sufficient Designation. 

An indictment, after charging the several 
defendants by name, with an assault and bat- 
tery on the prosecutor, proceeding “they, the 
said” (omitting to repeat their names), “then 
and there having in their possession certain 


pistols,” is good, because these words so evi- 
dently refer to the persons previously named 
that the meaning cannot be considered as 
doubtful. State v. Brown, 50 Tenn. 1, 1870 Tenn. 
LEXIS 222 (1870). 

The trial judge refused to sustain defendant’s 
plea of misnomer for the grand jury’s failure to 
include the suffix “Sr.” to defendant’s name. 
Hamilton v. State, 555 S.W.2d 724, 1977 Tenn. 
Crim. App. LEXIS 299 (Tenn. Crim. App. 1977). 

The trial court did not err in overruling 
defendant’s plea of misnomer in the caption of 
the fifth count of the indictment, charging him 
with being an habitual criminal, where the 
caption incorrectly alleged his name to be 
“James E. Mullins,” rather than “James Junior 
Mullins,” but the first four counts alleged de- 
fendant’s name to be “James Mullins” and the 
habitual criminal count alleged five prior con- 
victions and made five allegations that “the 
defendant, James Junior Mullins” was the 
name of the person who had been so previously 
convicted. Mullins v. State, 571 S.W.2d 852, 
1978 Tenn. Crim. App. LEXIS 325 (Tenn. Crim. 
App. 1978), cert. denied, Mullins v. Tennessee, 
440 U.S. 963, 99 S. Ct. 1508, 59 L. Ed. 2d 777, 
1979 U.S. LEXIS 1239 (1979). 

Where the defendants were named on the 
cover sheet, it was clear that they were the 
persons referred to in the body of the indict- 
ment. State v. Nixon, 977 S.W.2d 119, 1997 
Tenn. Crim. App. LEXIS 1202 (Tenn. Crim. 
App. 1997). 


4, Misnomer. 

If the defendant is otherwise adequately 
identified, a mistake in or omission of his 
middle name or initial does not render an 
indictment or information insufficient. Mullins 
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v. State, 571 S.W.2d 852, 1978 Tenn. Crim. App. 
LEXIS 325 (Tenn. Crim. App. 1978), cert. de- 
nied, Mullins v. Tennessee, 440 U.S. 963, 99 S. 
Ct. 1508, 59 L. Ed. 2d 777, 1979 U.S. LEXIS 
1239 (1979). 


5. —Aliases. 

Although the rule is that where there is no 
proof of the use of an alias by the accused no 
alias should be set out upon the indictment, 
where the state made a good-faith effort to 
prove the use of an alias but failed, the error in 
setting out the alias upon the indictment was 
harmless. Banks v. State, 556 S.W.2d 88, 1977 
Tenn. Crim. App. LEXIS 286 (Tenn. Crim. App. 
1977). 

Where there is no evidence to show a purpose 
for using aliases on an indictment, they should 
be stricken. Young v. State, 566 S.W.2d 895, 
1978 Tenn. Crim. App. LEXIS 300 (Tenn. Crim. 
App. 1978). 

Where the defendant gave the arresting po- 
lice officers an alias rather than his true name, 
he had no legitimate complaint to the inclusion 
of that alias on the indictment. Young v. State, 
566 S.W.2d 895, 1978 Tenn. Crim. App. LEXIS 
300 (Tenn. Crim. App. 1978). 


6. Insufficient Designation. 

The nature of the charge is not pointed out 
with specific certainty where an_ overseer, 
charged with failing to keep roads in repair, is 
described as “overseer of roads” instead of as 
overseer of a particular road. State v. McElroy, 
50 Tenn. 69, 1871 Tenn. LEXIS 65 (1871). 

Where defendant, Edwin Vernon Hamilton, 
Sr., was indicted as Edward Hamilton, Sr., the 
trial judge sustained defendant’s plea of misno- 
mer and referred the presentment back to the 
grand jury for correction. Hamilton y. State, 
555 S.W.2d 724, 1977 Tenn. Crim. App. LEXIS 
299 (Tenn. Crim. App. 1977). 


7. Abatement. 

Where no plea in abatement for misnomer 
was filed by defendant who was indicted as 
“Bobby Edward Bolin, alias Bobby Bowlin” and 
record indicated that defendant was sometimes 
known by the name indicated as the alias any 
possible error was waived by defendant. Bolin 
v. State, 219 Tenn. 4, 405 S.W.2d 768, 1966 
Tenn. LEXIS 497 (1966), overruled in part, 
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Christian v. State, 555 S.W.2d 863, 1977 Tenn. 
LEXIS 636 (Tenn. 1977). 

Where the fact that one part of the indict- 
ment referred to defendant as Bernie and an- 
other part referred to him as Benny was not 
raised by defendant before he entered a plea of 
not guilty, the case need not be dismissed. 
Reece v. State, 555 S.W.2d 733, 1977 Tenn. 
Crim. App. LEXIS 301 (Tenn. Crim. App. 1977). 


8. Partners Indicted. 

Indictment of A and B, partners, will be 
treated as against them individually. State v. 
Powell, 71 Tenn. 164, 1879 Tenn. LEXIS 51 
(1879). 


9. Multi-Count Indictments. 

In a multi-count indictment, references in 
one count may be used in aid of identification to 
allegations made in another count. Mullins v. 
State, 571 S.W.2d 852, 1978 Tenn. Crim. App. 
LEXIS 325 (Tenn. Crim. App. 1978), cert. de- 
nied, Mullins v. Tennessee, 440 U.S. 963, 99 S. 
Ct. 1508, 59 L. Ed. 2d 777, 1979 U.S. LEXIS 
1239 (1979). 


10. When Objection Raised. 

When an objection to a defect in an indict- 
ment must be raised is controlled by Rule 12(b) 
of the Tenn. R. Crim. P. which establishes two 
categories of defects, i.e., those which may be 
challenged at any time and those which must 
be challenged prior to trial. State v. Nixon, 977 
S.W.2d 119, 1997 Tenn. Crim. App. LEXIS 1202 
(Tenn. Crim. App. 1997). 

The omission of the defendants’ names in the 
body of the indictment, neither relates to sub- 
ject matter jurisdiction nor failure to allege an 
offense, and therefore, by failing to object to the 
defect prior to trial, the defendants have 
waived the issue. State v. Nixon, 977 S.W.2d 
119, 1997 Tenn. Crim. App. LEXIS 1202 (Tenn. 
Crim. App. 1997). 


11. Prejudice. 

Notwithstanding the applicability of the 
waiver provision in Tenn. R. Crim. P. 12(f), the 
court may grant relief from the waiver if the 
defendant has shown actual prejudice resulting 
from a defect in an indictment. State v. Nixon, 
977 S.W.2d 119, 1997 Tenn. Crim. App. LEXIS 
1202 (Tenn. Crim. App. 1997). 


40-13-204. Presumptions and matters of judicial notice. 


Presumptions of law and matters of which judicial notice is taken need not 


be stated. 


History. 
Code 1858, § 5118; Shan., § 7081; mod. Code 
1932, § 11626; T.C.A. (orig. ed.), § 40-1804. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 16.19. 
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Tennessee Jurisprudence, 11 Tenn. Juris., 
Evidence, §§ 14, 17. 
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NOTES TO DECISIONS 


1. General Laws. 
Judicial notice of all general laws will be 
taken by the courts and it is, therefore, unnec- 


essary for an indictment to recite the substance 
or dates of statutes violated. Harris v. State, 71 
Tenn. 324, 1879 Tenn. LEXIS 84 (1879). 


40-13-205. Description of common law crimes. 


In an indictment for an offense which was indictable at common law, the 
offense may be charged or described substantially as at common law; or it will 
be sufficient to describe the offense according to the general rules laid down in 


this chapter. 


History. 

Code 1858, §§ 5119, 5120 (deriv. Acts 1829, 
ch. 23, § 72); Shan., §§ 7082, 7083; mod. Code 
1932, § 11627; T.C.A. (orig. ed.), § 40-1805. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 16.19. 


Tennessee Jurisprudence, 13 Tenn. Juris., 
Forgery and Counterfeiting, § 10; 14 Tenn. 
Juris., Homicide, § 32. 


NOTES TO DECISIONS 


Analysis 


. Ordinary and Concise Language Sufficient. 

. Words Sufficient to Describe Offense Requi- 
site. 

Common-Law Form — Sufficiency. 

. Common-Law Form — When Insufficient. 

. Criminal Informations. 
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. Ordinary and Concise Language Suffi- 
cient. 

The indictment must be in ordinary and 
concise language, embodying all the requisites 
that go to constitute the offense. Foster v. State, 
74 Tenn. 213, 1880 Tenn. LEXIS 235 (1880). 

The indictment will be good if it contains a 
statement of facts constituting the offense, in 
ordinary and concise language, without prolix- 
ity or repetition, even where the common law 
prescribes particular and technical language to 
describe the offense. Millner v. State, 83 Tenn. 
179, 1885 Tenn. LEXIS 39 (1885). 

Indictment for larceny, in the common-law 
form, sufficiently describing the instrument or 
writing stolen, is good. Millner v. State, 83 
Tenn. 179, 1885 Tenn. LEXIS 39 (1885). 

Under the practice in this state many of the 
formalities and technical requirements of the 
common law in respect of indictments have 
been discarded. Bishop v. State, 122 Tenn. 729, 
127 S.W. 698, 1909 Tenn. LEXIS 44 (1910). 

In an indictment, “with malice aforethought” 
and “maliciously” were terms of equivalent im- 
port which could be used interchangeably. 
Campbell v. State, 491 S.W.2d 359, 1973 Tenn. 
LEXIS 421 (Tenn. 1973). 


2. Words Sufficient to Describe Offense 
Requisite. 

This section does not authorize the omission 
from the indictment of any words essential to 
the description of the offense. Witt v. State, 46 
Tenn. 5, 1868 Tenn. LEXIS 61 (1868), over- 
ruled, Campbell v. State, 491 S.W.2d 359, 1973 
Tenn. LEXIS 421 (Tenn. 1973), overruled in 
part, Campbell v. State, 491 S.W.2d 359, 1973 
Tenn. LEXIS 421 (Tenn. 1978). 


3. Common-Law Form — Sufficiency. 

Indictment for murder, in common-law form, 
is sufficient, and will sustain a conviction for 
murder in the first degree. Mitchell v. State, 13 
Tenn. 340, 1833 Tenn. LEXIS 185 (1833); 
Mitchell v. State, 16 Tenn. 514, 1835 Tenn. 
LEXIS 118 (1835); Hines v. State, 27 Tenn. 597, 
1848 Tenn. LEXIS 3 (1848), overruled, State v. 
McKay, 680 S.W.2d 447, 1984 Tenn. LEXIS 942 
(Tenn. 1984), overruled in part, State v. McKay, 
680 S.W.2d 447, 1984 Tenn. LEXIS 951 (Tenn. 
1984); Poole v. State, 61 Tenn. 288, 1872 Tenn. 
LEXIS 374 (1872). 

Indictment for counterfeiting coin, according 
to the common-law form, is sufficient, though it 
omits the word “feloniously,” notwithstanding 
the statute makes the offense a felony. Peek v. 
State, 21 Tenn. 78, 1840 Tenn. LEXIS 34 
(1840). 

A presentment sufficiently alleged necessary 
facts to constitute the common-law offense of 
interfering with a police officer in performance 
of his duties where it charged defendant with 
opposing police officers who were arresting per- 
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sons for breaking into a bank by holding the 
arm of one officer, by causing confusion by 
shouting and by otherwise attempting to hin- 
der the officers. Pope v. State, 528 S.W.2d 54, 
1975 Tenn. Crim. App. LEXIS 321 (Tenn. Crim. 
App. 1975). 


4, Common-Law Form — When Insuffi- 
cient. 

Indictment for an assault with intent to com- 
mit murder is not aided by this section, and 
must pursue the statute creating the offense. 
Bass v. State, 65 Tenn. 579, 1872 Tenn. LEXIS 
457 (1873); Logan v. State, 70 Tenn. 222, 1879 
Tenn. LEXIS 160 (1879). 


40-13-206. Alternative allegations. 
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5. Criminal Informations. 

The use of criminal informations, except for 
small offenses within the exclusive jurisdiction 
of (former) justices of the peace or petty of- 
fenses in the nature of violations of municipal 
ordinances, was not a part of the common law of 
North Carolina, at the time of the cession by 
that state of the territory subsequently em- 
braced in the state of Tennessee, but, on the 
contrary, its use as a method of criminal proce- 
dure was prohibited in North Carolina, so that 
it is not now permissible in Tennessee, for want 
of constitutional or statutory authorization. 
Howard v. State, 143 Tenn. 539, 227 S.W. 36, 
1920 Tenn. LEXIS 39 (1920). 


(a) When the offense may be committed by different forms, by different 
means or with different intents, the forms, means or intents may be alleged in 


the same count in the alternative. 


(b) When an act is criminal, if producing different results, the differing 
results may be charged in the same count in the alternative. 


History. 

Code 1858, § 5121; Shan., § 7084; mod. Code 
1932, §§ 11628, 11629; T.C.A. (orig. ed.), §§ 40- 
1806, 40-1807. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 16.19, 16.21. 


NOTES TO DECISIONS 


Analysis 


. Alternate Means. 

. Alternate Intents. 

. Alternative Charges Bad for Uncertainty. 
. Several Counts. 

. Murder in Perpetration of a Felony. 
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. Alternate Means. ; 
Indictment for mayhem may, under this sec- 
tion, charge in the same count that the defen- 
dant did “slit, cut off, and bite off the ear.” State 
v. Ailey, 50 Tenn. 8, 1870 Tenn. LEXIS 224 
(1870); Cornell v. State, 66 Tenn. 520, 1874 
Tenn. LEXIS 173 (1874); State v. Callicutt, 69 
Tenn. 714, 1878 Tenn. LEXIS 165 (1878); State 
v. Ferriss, 71 Tenn. 700, 1879 Tenn. LEXIS 133 
(1879). 

Description of crime in an indictment under 
the statute against employing any instrument 
or other means with intent to procure the 
miscarriage of a woman as use of “certain 
instrument or instruments suitable for the pur- 
pose of producing abortion” was sufficient un- 
der this provision. Smartt v. State, 112 Tenn. 
539, 80 S.W. 586, 1903 Tenn. LEXIS 122 (1908), 
superseded by statute as stated in, State v. 
Beaty, — S.W.3d —, 2015 Tenn. Crim. App. 
LEXIS 931 (Tenn. Crim. App. Nov. 20, 2015), 
superseded by statute as stated in, State v. 
Beaty, — S.W.3d —, 2016 Tenn. Crim. App. 


LEXIS 491 (Tenn. Crim. App. July 8, 2016), 
superseded by statute as stated in, State v. 
Beaty, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 842 (Tenn. Crim. App. Nov. 8, 2016). 

Indictment for manslaughter which charged 
that defendant “did unlawfully drive a certain 
motor vehicle to wit: an automobile, along and 
over the public roads and highways of said 
county and state, recklessly, or at a speed or in 
a manner so as to endanger or be likely to 
endanger life, limb, or property of other per- 
sons” was sufficient. Davis v. State, 194 Tenn. 
282, 250 S.W.2d 534, 1952 Tenn. LEXIS 380 
(1952). 

The terms “sell,” “barter,” and “trade” were 
alternative forms and means by which the 
illegal sale of the proscribed drugs could be 
accomplished. Halquist v. State, 489 S.W.2d 88, 
1972 Tenn. Crim. App. LEXIS 299 (Tenn. Crim. 
App. 1972). 

Indictment which in one count charged de- 
fendant with only one offense, first degree mur- 
der, although it charged different means or 
intents with which the crime was committed 
was valid. State v. Jefferson, 529 S.W.2d 674, 
1975 Tenn. LEXIS 582 (Tenn. 1975), rehearing 
denied, , 529 S.W.2d 674, 1975 Tenn. LEXIS 
583 (Tenn. 1975), overruled in part, State v. 
Mitchell, 593 S.W.2d 280, 1980 Tenn. LEXIS 
395 (Tenn. 1980). 
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Indictment charging defendant with violat- 
ing the aggravated kidnapping statute and 
removing and confining the victim only re- 
quired proof that he confined or removed the 
victim, and the proof at trial established be- 
yond a reasonable doubt that he used a gun to 
confine the victim. State v. Zonge, 973 S.W.2d 
250, 1997 Tenn. Crim. App. LEXIS 1017 (Tenn. 
Crim. App. 1997), rehearing denied, — S.W.3d 
—, 1997 Tenn. Crim. App. LEXIS 1079 (Tenn. 
Crim. App. 1997). 


2. Alternate Intents. . 

On a prosecution for taking a female from her 
father without his consent for the purpose of 
prostitution or concubinage, indictment alleg- 
ing in one count that accused “did take” for the 
“purpose of prostitution and concubinage” was 
not objectionable for duplicity as charging two 
offenses in the same count, the two intents 
being character elements, one or both of which 
might be present. Griffin v. State, 109 Tenn. 17, 
70 S.W. 61, 1902 Tenn. LEXIS 54 (1902). 

Law allows for alternative intents to be al- 
leged in same count. State v. Alvarado, 961 
S.W.2d 136, 1996 Tenn. Crim. App. LEXIS 736 
(Tenn. Crim. App. 1996). 


3. Alternative Charges Bad for Uncer- 
tainty. 

Indictment charging in the disjunctive that 
the defendant “did carry a belt, or pocket pistol, 
or revolver” was bad for uncertainty. State v. 
Green, 50 Tenn. 131, 1871 Tenn. LEXIS 75 
(1871). 


40-13-207. Time of offense. 
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4, Several Counts. 

An indictment may contain several counts for 
an assault with intent to commit murder in the 
first degree, in the second degree and man- 
slaughter, for there may be a joinder of offenses, 
by separate counts, especially where the of- 
fense is the same and the several counts are 
inserted to meet the uncertainty of the evi- 
dence. Lawless v. State, 72 Tenn. 173, 1879 
Tenn. LEXIS 14 (1879); Tillery v. State, 78 
Tenn. 35, 1882 Tenn. LEXIS 137 (1882); Foute 
v. State, 83 Tenn. 712, 1885 Tenn. LEXIS 100 
(1885); Holt v. State, 107 Tenn. 539, 64 S.W. 
473, 1901 Tenn. LEXIS 104 (1901); State v. Fry, 
98 Tenn. 323, 39 S.W. 231, 1896 Tenn. LEXIS 
226 (Tenn. Dec. 1896). 

Defendant’s claim that his sentence was ille- 
gal on the ground that the indictment was 
multiplicitous and invalid was not cognizable 
because defendant was convicted of one count 
of first-degree murder under the indictment 
and only one judgment on that count was 
entered. State v. Harbison, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 73 (Tenn. Crim. App. 
Feb. 1, 2018). 


5. Murder in Perpetration of a Felony. 

A defendant may properly be charged with 
first degree murder in the words of the common 
law without charging that the homicide was 
committed in the perpetration of one of the 
felonies enumerated in § 39-2-202 (repealed; 
see 39-13-202) and proof may be introduced of 
the enumerated felony, upon which malice, de- 
liberation and premeditation are implied. Tosh 
v. State, 527 S.W.2d 146, 1975 Tenn. Crim. App. 
LEXIS 327 (Tenn. Crim. App. 1975). 


The time at which the offense was committed need not be stated in the 
indictment, but the offense may be alleged to have been committed on any day 
before the finding of the indictment, or generally before the finding of the 
indictment, unless the time is a material ingredient in the offense. 


History. 
Code 1858, § 5124; Shan., § 7087; Code 
1932, § 11632; T.C.A. (orig. ed.), § 40-1808. 


Cross-References. 

Right to know nature and cause of accusa- 
tion, Tenn. Const., art. I, § 9, U.S. Const., 
amend. 6, Tenn. R. Crim. P. 7(c). 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 16.17, 16.54. 


Tennessee Jurisprudence, 5 Tenn. Juris., 
Burglary and Housebreaking, § 7; 14 Tenn. 
Juris., Indictments, Informations, and Present- 
ments, § 29. 


Law Reviews. 

The Tennessee Court System — Criminal 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 319. 


40-13-207 


CRIMINAL PROCEDURE 


268 


NOTES TO DECISIONS 


Analysis 


. In General. 

. General Statement Sufficient. 

. Date Not Specified. 

. Impossible Date. 

. Sufficient Allegations. 

. Verdict Curing Indefiniteness of Time. 
. Proof of Time of Offense. 


. In General. 

Since time is not an essence of the offense of 
aggravated rape and does not bar the com- 
mencement of prosecution, the time of the com- 
mission of the offense averred in the indictment 
is not material and proof is not confined to the 
time charged. State v. West, 737 S.W.2d 790, 
1987 Tenn. Crim. App. LEXIS 2591 (Tenn. 
Crim. App. 1987). 

Offense must be proved to have been commit- 
ted prior to the finding of the indictment and 
within the time specified by any applicable 
statute of limitations; except where a special 
date is essential or time is of the essence of the 
offense, the time of the commission of the 
offense averred in the indictment is not mate- 
rial and proof is not confined to the time 
charged. State v. West, 737 S.W.2d 790, 1987 
Tenn. Crim. App. LEXIS 2591 (Tenn. Crim. 
App. 1987). 

The indictment need not be specific regarding 
the time or place of the offense, nor need it 
demonstrate facts conferring jurisdiction as 
long as such facts are introduced at the trial. 
State v. Sowder, 826 S.W.2d 924, 1991 Tenn. 
Crim. App. LEXIS 798 (Tenn. Crim. App. 1991), 
cert. denied, Sowder v. Tennessee, 510 U.S. 883, 
114 S. Ct. 229, 126 L. Ed. 2d 184, 1993 U.S. 
LEXIS 5939 (19983). 

A defendant is not charged with a new crime 
when the date in the indictment is merely 
corrected in order for the original charge to 
stand. State v. Kennedy, 10 S.W.3d 280, 1999 
Tenn. Crim. App. LEXIS 569 (Tenn. Crim. App. 
1999). 

The rule requiring the state to prove that the 
offense occurred prior to the return of the 
indictment was a result of the rule that the 
exact time of the offense is not material. State v. 
Brown, 53 S.W.3d 264, 2000 Tenn. Crim. App. 
LEXIS 962 (Tenn. Crim. App. 2000), appeal 
denied, — S.W.3d —, 2001 Tenn. LEXIS 434 
(Tenn. May 14, 2001), review denied, — S.W.3d 
—, 2002 Tenn. LEXIS 415 (Tenn. Sept. 28, 
2002). 

The indictment is not to be considered evi- 
dence of a defendant’s guilt, but the indictment 
itself can establish the date upon which it was 
returned; thus, the reading of the indictment to 
the jury, coupled with evidence of when the 
offense was committed, would establish that 
the offense was committed prior to the return of 
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the indictment. State v. Brown, 53 S.W.3d 264, 
2000 Tenn. Crim. App. LEXIS 962 (Tenn. Crim. 
App. 2000), appeal denied, — S.W.3d —, 2001 
Tenn. LEXIS 434 (Tenn. May 14, 2001), review 
denied, — S.W.3d —, 2002 Tenn. LEXIS 415 
(Tenn. Sept. 23, 2002). 

In order to satisfy the requirements of T.C.A. 
§ 40-13-207, the state could merely ask an 
appropriate witness whether the actions of the 
defendant constituting the offense occurred be- 
fore the defendant was charged with that of- 
fense. State v. Brown, 53 S.W.3d 264, 2000 
Tenn. Crim. App. LEXIS 962 (Tenn. Crim. App. 
2000), appeal denied, — S.W.3d —, 2001 Tenn. 
LEXIS 434 (Tenn. May 14, 2001), review de- 
nied, — S.W.3d —, 2002 Tenn. LEXIS 415 
(Tenn. Sept. 23, 2002). 


2. General Statement Sufficient. 

This section does not dispense with the state- 
ment of time in an indictment, and only allows 
a more general statement, and the indictment 
must aver that the offense was committed on a 
day before the finding of the indictment. King v. 
State, 50 Tenn. 148, 1871 Tenn. LEXIS 79 
(1871); State v. Davis, 65 Tenn. 605, 1872 Tenn. 
LEXIS 459 (1872); State v. Wade, 66 Tenn. 22, 
1872 Tenn. LEXIS 443 (1872); State v. Gibbs, 65 
Tenn. 238, 1873 Tenn. LEXIS 341 (1873); Ste- 
venson v. State, 64 Tenn. 681, 1875 Tenn. 
LEXIS 156 (1875); Perkins v. State, 67 Tenn. 
559, 1876 Tenn. LEXIS 4 (1876); State v. 
Parker, 73 Tenn. 568, 1880 Tenn. LEXIS 184 
(1880); State v. Shaw, 113 Tenn. 536, 82 S.W. 
480, 1904 Tenn. LEXIS 47 (1904). 

An indictment must be more than just a mere 
statement of a legal result or conclusion, and it 
must state the facts in ordinary and concise 
language in a manner that would enable a 
person of common understanding to know what 
is intended, and with a degree of certainty 
which would enable the court upon conviction, 
to pronounce the proper judgment. State v. 
Sowder, 826 S.W.2d 924, 1991 Tenn. Crim. App. 
LEXIS 798 (Tenn. Crim. App. 1991), cert. de- 
nied, Sowder v. Tennessee, 510 U.S. 883, 114 S. 
Ct. 229, 126 L. Ed. 2d 184, 1993 U.S. LEXIS 
5939 (1993). 


3. Date Not Specified. 

This section is not in conflict with the com- 
mon law rule, and the day and year need not be 
stated correctly in the indictment, for any time 
before the finding thereof is sufficient. Bolton v. 
State, 45 Tenn. 650, 1868 Tenn. LEXIS 59 
(1868); State v. Shaw, 113 Tenn. 536, 82 S.W. 
480, 1904 Tenn. LEXIS 47 (1904). 

When time is material indictment must con- 
tain exact date of occurrence of offense. Bolton 
v. State, 45 Tenn. 650, 1868 Tenn. LEXIS 59 
(1868); State v. Shaw, 113 Tenn. 536, 82 S.W. 
480, 1904 Tenn. LEXIS 47 (1904). 
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Where the date was not a material ingredient 
of the offense, the indictment was valid al- 
though it did not specify the date. Shadden v. 
State, 488 S.W.2d 54, 1972 Tenn. Crim. App. 
LEXIS 313 (Tenn. Crim. App. 1972), cert. de- 
nied, Shadden v. Tennessee, 411 U.S. 909, 93 S. 
Ct. 1538, 36 L. Ed. 2d 199, 1973 U.S. LEXIS 
2958 (1973). 

Where the indictment for selling LSD and 
marijuana failed to state the time of the of- 
fenses, defendant was not prejudiced because 
the sale of each drug constituted a separate 
offense regardless of when the transaction oc- 
curred. Halquist v. State, 489 S.W.2d 88, 1972 
Tenn. Crim. App. LEXIS 299 (Tenn. Crim. App. 
1972). 

Indictment which did not state the month 
and day in 1971 when the offense was commit- 
ted was not defective, where indictment was 
returned April 4, 1972, well before the expira- 
tion of the two-year statute of limitations. 
Prince v. State, 529 S.W.2d 729, 1975 Tenn. 
Crim. App. LEXIS 287 (Tenn. Crim. App. 1975). 

The exact date, or even the year, of an offense 
need not be stated in an indictment or present- 
ment unless the date or time is a material 
ingredient in the offense. State v. Byrd, 820 
S.W.2d 739, 1991 Tenn. LEXIS 455 (Tenn. 
1991). 

In cases of child sexual abuse where the state 
is unable to provide even an approximate time 
or date of the offense, a conviction may be 
affirmed if the defendant fails to show he was 
prejudiced by the state’s inability to pin down 
the dates of the offenses. State v. Ealey, 959 
S.W.2d 605, 1997 Tenn. Crim. App. LEXIS 563 
(Tenn. Crim. App. 1997). 

Even when the date in an indictment is 
immaterial, the state may not amend the date 
back to time indefinitely; the state is still bound 
by the time frame set by the applicable statute 
of limitations. State v. Kennedy, 10 S.W.3d 280, 
1999 Tenn. Crim. App. LEXIS 569 (Tenn. Crim. 
App. 1999). 

Presentment was not insufficient because it 
failed to allege a date beyond “the_day of 
January, 2007.” State v. Davidson, — S.W.3d —, 
2015 Tenn. Crim. App. LEXIS 164 (Tenn. Crim. 
App. Mar. 10, 2015), affd, 509 S.W.3d 156, 2016 
Tenn. LEXIS 913 (Tenn. Dec. 19, 2016). 


4, Impossible Date. 

An indictment charging the offense to have 
been committed previous to the finding of the 
indictment, but, by mistake of the draftsman, 
charging an impossible date, is good, because 
such date may be rejected, especially where no 
objection was made until after verdict of con- 
viction. Stevenson v. State, 64 Tenn. 681, 1875 
Tenn. LEXIS 156 (1875); State v. Parker, 73 
Tenn. 568, 1880 Tenn. LEXIS 184 (1880); State 
v. Shaw, 113 Tenn. 536, 82 S.W. 480, 1904 Tenn. 
LEXIS 47 (1904). 


5. Sufficient Allegations. 
An indictment charging the offense to have 
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been committed “on the — day of —, 1879,” is 
good, if there be no statute of limitation against 
the offense, or if the date of the finding of the 
indictment shows the offense to have been 
committed within the statute of limitation ap- 
plicable thereto, unless the day is the essence of 
the offense, as the violation of Sunday. State v. 
Parker, 73 Tenn. 568, 1880 Tenn. LEXIS 184 
(1880). 

The indictment charged the defendant with 
trespass committed in March, 1904, was found 
in January, 1904, and, on motion to quash, the 
indictment was held to be bad because, al- 
though the date be disregarded as an impos- 
sible one, it would not appear that the offense 
was committed within the statutory limitation 
of one year barring the same. State v. Shaw, 113 
Tenn. 536, 82 S.W. 480, 1904 Tenn. LEXIS 47 
(1904). 

An indictment, charging that the defendant 
on the — day of July, 1919, before the finding of 
the indictment, did willfully receive usury is 
sufficiently specific as to matter of time, and 
will support a conviction of usury. McWhite v. 
State, 143 Tenn. 222, 226 S.W. 542, 1920 Tenn. 
LEXIS 10 (1921). 

Indictment for larceny setting out month and 
year of alleged offense is sufficient charge of 
time, though the day of the month was left 
blank. State v. Cornellison, 166 Tenn. 106, 59 
S.W.2d 514, 1932 Tenn. LEXIS 120 (1983). 

Averment in indictment for violation of Age of 
Consent Statute that the crime was committed 
“on or before April 11th, 1932,” suffices. Nash v. 
State, 167 Tenn. 288, 69 S.W.2d 235, 1933 Tenn. 
LEXIS 39 (1934). 

Where indictment under § 39-2-607 (re- 
pealed; see § 39-13-505) averred that the of- 
fense was committed on “the — day of Novem- 
ber, 1938,” it was sufficient. Green v. State, 176 
Tenn. 449, 143 S.W.2d 713, 1940 Tenn. LEXIS 
85 (1940). 

Vagrancy, as defined by statutes, is a continu- 
ing offense with no application to single in- 
stances of conduct, and, since it is not abso- 
lutely necessary that a vagrancy indictment 
contained a continuando in express terms, it is 
permissible under this section to leave out the 
day of the indictment, thereby charging the 
defendant with vagrancy for the whole month. 
Fonte v. State, 213 Tenn. 204, 373 S.W.2d 445, 
1963 Tenn. LEXIS 481 (1963). 

The requirement that the state elect the 
particular offense for which to indict the defen- 
dant, where there are multiple incidents of 
sexual misconduct, does not require the state to 
identify the particular date of the chosen of- 
fense. State v. Shelton, 851 S.W.2d 134, 1993 
Tenn. LEXIS 144 (Tenn. 1993). 


6. Verdict Curing Indefiniteness of Time. 
Where no objection for indefiniteness of time 

was made, it was too late to object after verdict 

of conviction, even where the statute of limita- 
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tion might bar the prosecution. Perkins v. 
State, 67 Tenn. 559, 1876 Tenn. LEXIS 4 
(1876); State v. Shaw, 113 Tenn. 536, 82 S.W. 
480, 1904 Tenn. LEXIS 47 (1904). 


7. Proof of Time of Offense. 

Where the trial court instructed the jury 
regarding the indictment but there was no 
evidence that the jury was given the indict- 
ment, and the state did not otherwise offer 
proof of the date of the indictment or proof that 
offense was committed before the return of the 
indictment, the defendant’s convictions were 
reversed for lack of proof; although it was 
obvious that the murder was committed prior 
to the return of the indictment, the state did 
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not prove this fact at all. State v. Brown, 53 
S.W.3d 264, 2000 Tenn. Crim. App. LEXIS 962 
(Tenn. Crim. App. 2000), appeal denied, — 
S.W.3d —, 2001 Tenn. LEXIS 434 (Tenn. May 
14, 2001), review denied, — S.W.3d —, 2002 
Tenn. LEXIS 415 (Tenn. Sept. 23, 2002). 

Time of the offense is not an essential ele- 
ment of rape of a child, nor is it a required 
component of an indictment generally; because 
the amended indictments covered the time 
frame of the offenses elected by the State, there 
was no fatal variance. State v. Hawkins, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 42 
(Tenn. Crim. App. Jan. 20, 2016), appeal de- 
nied, — S.W3d —, 2016 Tenn. LEXIS 427 
(Tenn. June 23, 2016). 


It is not necessary for the indictment to allege where the offense was 
committed, but the proof shall show a state of facts bringing the offense within 
the jurisdiction of the county in which the indictment was preferred. 


History. 
Code 1858, § 5125; Shan., § 7088; Code 
1932, § 11633; T.C.A. (orig. ed.), § 40-1809. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 16.18, 16.19. 


Tennessee Jurisprudence, 14 Tenn. Juris., 
Indictments, Informations, and Presentments, 
§ 29; 16 Tenn. Juris., Intoxicating Liquors, 
Sy, 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

. In General. 

. Venue — Averment Unnecessary. 

. Presentments Included. 

. Sufficient Averment of Place. 

. Variance Between Indictment and Proof. 
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. Constitutionality. 

This section is constitutional, and is not in 
conflict with Tenn. Const., art. I, § 9. State v. 
Quartemus, 50 Tenn. 65, 1870 Tenn. LEXIS 235 
(1870); Norris v. State, 127 Tenn. 437, 155 S.W. 
165, 1912 Tenn. LEXIS 42 (1912). 


2. In General. 

An indictment must be more than just a mere 
statement of a legal result or conclusion, and it 
must state the facts in ordinary and concise 
language in a manner that would enable a 
person of common understanding to know what 
is intended, and with a degree of certainty 
which would enable the court upon conviction, 
to pronounce the proper judgment. State v. 
Sowder, 826 S.W.2d 924, 1991 Tenn. Crim. App. 
LEXIS 798 (Tenn. Crim. App. 1991), cert. de- 
nied, Sowder v. Tennessee, 510 U.S. 883, 114 S. 
Ct. 229, 126 L. Ed. 2d 184, 1993 U.S. LEXIS 
5939 (1993). 


3. Venue — Averment Unnecessary. 

Venue need not be averred in the indictment, 
but must be proved, on the trial, to be in the 
county, or within the territorial jurisdiction of 
the court. Armstrong v. State, 41 Tenn. 338, 
1860 Tenn. LEXIS 72 (1860); Wickham v. State, 
47 Tenn. 525, 1870 Tenn. LEXIS 168 (1870); 
Williams v. State, 50 Tenn. 37, 1870 Tenn. 
LEXIS 232 (1870); State v. Donaldson, 50 Tenn. 
48, 1870 Tenn. LEXIS 233 (1870); State v. 
Quartemus, 50 Tenn. 65, 1870 Tenn. LEXIS 235 
(1870); Mayes v. State, 50 Tenn. 430, 1872 
Tenn. LEXIS 10 (1872); State v. Davis, 65 Tenn. 
605, 1872 Tenn. LEXIS 459 (1872); Franklin v. 
State, 64 Tenn. 613, 1875 Tenn. LEXIS 141 
(1875); Norris v. State, 127 Tenn. 437, 155 S.W. 
165, 1912 Tenn. LEXIS 42 (1912). 

Indictment need not allege the venue, though 
trial court has jurisdiction over part only of the 
county. State v. Sisson, 157 Tenn. 535, 11 
S.W.2d 860, 1928 Tenn. LEXIS 217 (1928). 


4, Presentments Included. 

Presentments are included in this section, by 
proper construction thereof, though not em- 
braced in its terms. State v. Shull, 40 Tenn. 42, 
1859 Tenn. LEXIS 13 (1859). 


5. Sufficient Averment of Place. 
An indictment for an affray, charging a fight- 
ing in a public place, is good without further 
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description of the place. Wilson v. State, 50 
Tenn. 278, 1871 Tenn. LEXIS 98 (1871). 

In prosecution for transporting liquor, indict- 
ment need not allege from or to what point it 
was transported. Sanders v. State, 153 Tenn. 
139, 281 S.W. 924, 1925 Tenn. LEXIS 12 (1926). 


6. Variance Between Indictment and 
Proof. 
Indictment for larceny of whiskey belonging 
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to a named firm and proof of stealing from a 
United States bonded warehouse are not at 
variance, the government having no interest in 
it except to secure payment of taxes. Lowry v. 
State, 113 Tenn. 220, 81 S.W. 373, 1904 Tenn. 
LEXIS 18 (1904). 


40-13-209. Allegation of ownership of property. 


(a) When any property, upon or in relation to which the offense was 


committed: 


(1) Belongs to several partners or owners, it is sufficient to allege the 
ownership to be in any one (1) or more of those partners or owners; or 

(2) When the property is quasi public property, or belongs to an associa- 
tion, society or collection of individuals, such as churches, schoolhouses, 
lodges, etc., it is sufficient for the indictment to allege ownership in that 
association, society or collection of individuals by the name by which it is 


commonly known. 


(b) It is sufficient to describe property in any manner which may sufficiently 
identify the property, upon or in relation to which the offense charged was 


committed. 


History. 
Code 1858, § 5127; Shan., § 7090; mod. Code 
1932, § 11635; T.C.A. (orig. ed.), § 40-1810. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 16.19. 


Tennessee Jurisprudence, 5 Tenn. Juris., 
Burglary and Housebreaking, § 7; 17 Tenn. 
Juris., Larceny and Theft, § 9. 


NOTES TO DECISIONS 


Analysis 


1. Description of Property in General. 

2. Ownership Averred in One or More Joint 
Owners. 

3. Variance Between Allegations and Proof. 


1. Description of Property in General. 

So far as the indictment is concerned, a 
general or class description of the property 
involved is sufficient, but when it comes to 
proof, individual or specific identification is 
required to convict. State v. Cornellison, 166 
Tenn. 106, 59 S.W.2d 514, 1932 Tenn. LEXIS 
120 (1933). 


2. Ownership Averred in One or More 
Joint Owners. 

Property belonging to several partners or 
owners may, under this section, be charged as 
belonging to one or more of them, in indictment 
for larceny. State v. Connor, 45 Tenn. 311, 1868 
Tenn. LEXIS 13 (1868). 

Indictment need not aver name of owner of 
deposit as it is sufficient to aver from whom 


received, if he be part owner thereof. Moore v. 
State, 159 Tenn. 112, 17 S.W.2d 30, 1928 Tenn. 
LEXIS 68 (1929). 

It is sufficient to charge, in indictment for 
larceny, that the property belonged to any one 
or more of several joint owners. Jones v. State, 
166 Tenn. 102, 59 S.W.2d 501, 1932 Tenn. 
LEXIS 119 (1933). 

Indictment in third degree burglary prosecu- 
tion was sufficient where it named one of co- 
partners having right of occupancy of building 
even though it did not name other copartner or 
owner. Anderson v. State, 2 Tenn. Crim. App. 
593, 455 S.W.2d 630, 1970 Tenn. Crim. App. 
LEXIS 434 (Tenn. Crim. App. 1970). 


3. Variance Between Allegations and 
Proof. 

There is no material variance where an in- 
dictment for larceny charges the ownership of 
the stolen property to be in two partners, and 
the proof shows the ownership to be in three. 
Lowry v. State, 113 Tenn. 220, 81 S.W. 373, 
1904 Tenn. LEXIS 18 (1904); Chapple v. State, 
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124 Tenn. 105, 135 S.W. 321, 1910 Tenn. LEXIS 
45 (1911), overruled in part, State v. Moss, 662 
S.W.2d 590, 1984 Tenn. LEXIS 720 (Tenn. 
1984). 

Whiskey in a bonded warehouse is in the 
joint custody of the storekeeper thereof and the 
owner, and there is no material variance be- 
tween an indictment for the larceny of the 
whiskey averred to be the property of a firm 
and the proof showing it was stolen from a 
bonded warehouse. Lowry v. State, 113 Tenn. 
220, 81 S.W. 373, 1904 Tenn. LEXIS 18 (1904). 

Where an indictment charges the larceny of 
property from the owner, proof of the taking 
from the agent of the owner is sufficient to 
sustain the indictment. Lowry v. State, 113 
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Tenn. 220, 81 S.W. 373, 1904 Tenn. LEXIS 18 
(1904). 

There is no fatal variance in the indictment 
charging the stolen property to be that of a 
certain person and the proof showing that it 
belonged to him and others as_ partners. 
Chapple v. State, 124 Tenn. 105, 135 S.W. 321, 
1910 Tenn. LEXIS 45 (1911), overruled in part, 
State v. Moss, 662 S.W.2d 590, 1984 Tenn. 
LEXIS 720 (Tenn. 1984). 

Requirement of averment of ownership of 
stolen chickens in indictment for larceny is met 
where property is laid in husband, though proof 
should show joint ownership of his wife and 
another, the fowls being held for the spouses’ 
joint use. Jones v. State, 166 Tenn. 102, 59 
S.W.2d 501, 1932 Tenn. LEXIS 119 (1933). 


40-13-2100. Jurisdiction to support alleged judgment. 


In pleading a judgment or other determination or proceeding before a court 


or officer, it is not necessary to state the facts conferring jurisdiction, but the 
judgment, determination or proceeding may be stated to have been duly given 
or made, but the facts required to give the jurisdiction shall appear on the trial. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 16.19. 


History. 
Code 1858, § 5128; Shan., § 7091; Code 
1932, § 11636; T.C.A. (orig. ed.), § 40-1811. 


40-13-211. Description of instrument destroyed or withheld. 


When an instrument which is the subject of an indictment has been 
destroyed or withheld by the act or procurement of the defendant, and the fact 
of the destruction or withholding is alleged in the indictment, and established 
on the trial, the misdescription of the instrument is immaterial. 


History. 
Code 1858, § 51382; Shan., § 7095; Code 
1932, § 11640; T.C.A. (orig. ed.), § 40-1812. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 16.19. 


40-13-212. Alleging fraud. 


(a) In all prosecutions for offenses where the fraudulent possession or 
concealment of the thing constitutes the offense, it shall be sufficient to allege 
in the indictment that the party charged did fraudulently keep in possession or 
conceal the thing, without averring the particular species of fraud the party 
intended to commit or that any particular person was intended to be de- 
frauded. 

(b) In indictments, when an intent to injure or defraud the public, and not 
a particular individual, is required to constitute the offense, it is sufficient to 
allege an intent to injure or defraud generally, without naming the particular 
person, state, government or body corporate intended to be defrauded. 
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History. 

Code 1858, §§ 5126, 5134 (deriv. Acts 1829, 
ch. 23, §§ 73, 74; 1841-1842, ch. 48, §§ 5, 6); 
Shan., §§ 7089, 7097; Code 1932, §§ 11634, 
11643; T.C.A. (orig. ed.), §§ 40-1813, 40-1814. 


INDICTMENTS 


40-13-213 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), § 16.19. 

Tennessee Jurisprudence, 13 Tenn. Juris., 
Forgery and Counterfeiting, § 10. 


NOTES TO DECISIONS 


1. Counterfeiting Machine Possessed. 
Indictment charging defendant with keeping 
in his possession a machine intended for coun- 
terfeiting the coin current by law and usage in 
the state and United States sufficiently de- 


40-13-213. Alleging perjury. 


scribes the nature of the machine and the coin 
which the machine was intended to counterfeit. 
Bradford v. State, 22 Tenn. 370, 1842 Tenn. 
LEXIS 102 (1842). 


(a) In an indictment for perjury or subornation of perjury, it is not necessary 


to set forth in the pleadings either: 


(1) Records or proceedings with which the oath is connected; or 
(2) The commission or authority of the court or person before whom the 


perjury was committed. 


(b) It is sufficient in a perjury case to give the substance of the controversy 
or matter in respect to which the offense was committed, in what court or 
before whom the oath alleged to be false was taken, and that the court or 
person before whom it was taken had authority to administer it, with proper 


allegations of the falsity of the matter on which the perjury is assigned. 


History. 

Code 1858, §§ 5129, 5130 (deriv. 283 George 
II, ch. 11); Shan., §§ 7092, 7093; Code 1932, 
§§ 11637, 11638; T.C.A. (orig. ed.), § 40-1815. 


Cross-References. 
Perjury, title 39, ch. 16, part 7. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 16.19. 


Tennessee Jurisprudence, 20 Tenn. Juris., 
Perjury, §§ 5, 6. 


Law Reviews. 

The Tennessee Court System — Criminal 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 319. 


NOTES TO DECISIONS 


Analysis 


1. Indictment Essentials. 
2. Sufficient Indictments. 
3. Insufficient Indictments. 


1. Indictment Essentials. 

The averment that the court or person, before 
whom the oath was taken, had authority to 
administer it, comes in lieu of the commission 
or other evidence of authority mentioned in this 
section, and which was required under the 
common law. State v. Stillman, 47 Tenn. 341, 
1870 Tenn. LEXIS 153 (1870). 

An indictment for perjury must set forth the 
Substance of the controversy, in respect of 
which it is alleged that the offense was commit- 
ted, in order that the court may determine 
whether the matter alleged to have been sworn 


to was material. State v. Argo, 118 Tenn. 377, 
100 S.W. 106, 1906 Tenn. LEXIS 105 (1907). 

An indictment must contain a proper allega- 
tion of the falsity of the matter on which the 
perjury is assigned. State v. Myers, 634 S.W.2d 
620, 1982 Tenn. Crim. App. LEXIS 427 (Tenn. 
Crim. App. 1982). 


2. Sufficient Indictments. 

It is not necessary for an indictment for 
perjury to set forth the pleadings, records, or 
proceedings with which the oath is connected, 
or the commission or authority of the person or 
court before whom the alleged perjury was 
committed, but it is sufficient to give the sub- 
stance of the controversy or matter in respect to 
which the offense was committed and in what 
court, or before whom the oath alleged to be 
false was taken, and that the court or person 
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before whom it was taken had authority to 
administer it, with proper allegations of the 
falsity of the matter on which the perjury is 
assigned. State v. Stillman, 47 Tenn. 341, 1870 
Tenn. LEXIS 153 (1870); State v. Wise, 71 Tenn. 
38, 1879 Tenn. LEXIS 26 (1879); Woods v. 
State, 82 Tenn. 460, 1884 Tenn. LEXIS 148 
(1884). 

Where the averments in an indictment for 
perjury show the jurisdiction of the court before 
which, and the inquiry in which, the perjury 
was committed, and the materiality and falsity 
of the testimony, the indictment is sufficient. 
Ross v. State, 1 Shan. 466 (1875). 

Indictment for perjury in a criminal case 
need not state whether the case was by indict- 
ment or presentment, and it is sufficient if it 
avers that the court had jurisdiction of the 
issue. State v. Wise, 71 Tenn. 38, 1879 Tenn. 
LEXIS 26 (1879); Woods v. State, 82 Tenn. 460, 
1884 Tenn. LEXIS 148 (1884); State v. Argo, 118 
Tenn. 377, 100 S.W. 106, 1906 Tenn. LEXIS 105 
(1907). 

An indictment for perjury is sufficient where 
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it sets out the court in which, or before the 
grand jury of which, the alleged false oath was 
taken and that the oath was administered by a 
person authorized, and where it describes the 
judicial proceedings in which the oath was 
taken and testimony given, and states that the 
matter alleged to be false was material. Lawson 
v. State, 71 Tenn. 309, 1879 Tenn. LEXIS 82 
(1879); Woods v. State, 82 Tenn. 460, 1884 
Tenn. LEXIS 148 (1884); State v. Argo, 118 
Tenn. 377, 100 S.W. 106, 1906 Tenn. LEXIS 105 
(1907). 


3. Insufficient Indictments. 

A presentment charging the defendant with 
aggravated perjury was defective in that it 
merely tracked the statutory language and 
failed to state which of the defendant’s actions 
brought him within the statute so as to give 
him sufficient notice of the facts sought to be 
proved against him and of what offense he was 
called to answer. State v. Cutshaw, 967 S.W.2d 
332, 1997 Tenn. Crim. App. LEXIS 1237 (Tenn. 
Crim. App. 1997). 


An indictment for libel need not set forth any extrinsic facts for the purpose 


of showing the application to the party libeled of the defamatory matter upon 
which the indictment is founded, but it is sufficient to state generally that 





defamatory matter was published concerning the person and the fact that it 


was so published shall be established on trial. 


History. 
Code 1858, § 5131; Shan., § 7094; Code 
1932, § 11639; T.C.A. (orig. ed.), § 40-1816. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 16.19. 


Law Reviews. 
The Tennessee Court System — Criminal 


Court (Frederic S. Le Clercq), 8 Mem. St. U.L. | 


Rev. 319. 


NOTES TO DECISIONS 


Analysis 


1. Requisites of Indictment. 
2. Joinder of Parties Defendant. 


1. Requisites of Indictment. 

Where the indictment clearly and definitely 
averred that the charges were intended to be 
and were applied to the parties mentioned, the 
averments are in compliance with the require- 
ments of this section. State v. Atchison, 71 


Tenn. 729, 1879 Tenn. LEXIS 138, 31 Am. Rep. | 


663 (1879). 


2. Joinder of Parties Defendant. 

An individual and a corporation may be 
joined in the same indictment for libel, in 
different counts, the subject matter being of the 
same nature and admitting of the same plea. 
State v. Atchison, 71 Tenn. 729, 1879 Tenn. 
LEXIS 1388, 31 Am. Rep. 663 (1879). 
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INDICTMENTS 


40-13-216 


DECISIONS UNDER PRIOR LAW 


Analysis 


1. “Libel” Defined. 
2. Requisites of Indictment. 


1. “Libel” Defined. 

Any malicious publication expressed in print- 
ing or writing or by pictures or signs tending to 
injure the character of an individual or dimin- 


ish his reputation is a libel. Melton v. State, 22 
Tenn. 389, 1842 Tenn. LEXIS 106 (1842). 


2. Requisites of Indictment. 

In an indictment for libel it is not necessary 
that the charge in the indictment should be 
more specific than the libelous publication. 
Melton v. State, 22 Tenn. 389, 1842 Tenn. 
LEXIS 106 (1842). 


40-13-215. Alleging possession of counterfeit money. 


In indictments for fraudulently keeping in possession or concealing counter- 
feit money or bank notes, it is not necessary to aver in the indictment that the 
party charged intended to pass or impose the counterfeit money or bank notes 
on the community as good money, but it shall appear in proof that the 
counterfeit money or bank notes were possessed or concealed with the 
fraudulent intent that they should get into circulation and with a knowledge 


that they were counterfeit. 


History. 

Code 1858, § 5135 (deriv. Acts 1841-1842, ch. 
48, § 5); Shan., § 7098; Code 1932, § 11644; 
T.C.A. (orig. ed.), § 40-1817. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 16.19. 


Tennessee Jurisprudence, 13 Tenn. Juris., 
Forgery and Counterfeiting, §§ 9, 10. 


Law Reviews. 

The Tennessee Court System — Criminal 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 319. 


NOTES TO DECISIONS 


Analysis 


1. Constitutionality. 
2. Intent to Pass — Averment Unnecessary. 


1. Constitutionality. 

This section is constitutional, because the 
constitution leaves it to the legislature to pre- 
scribe what shall constitute the accusation and 
the form of the charge. Sizemore v. State, 40 
Tenn. 26, 1859 Tenn. LEXIS 9 (1859); State v. 


40-13-216. Alleging conspiracy. 


Stephens, 127 Tenn. 282, 154 S.W. 1149, 1912 
Tenn. LEXIS 27 (1913). 


2. Intent to Pass — Averment Unneces- 
sary. 

Indictment for fraudulently keeping in pos- 
session, or concealing counterfeit money or 
bank notes, need not aver intention to pass the 
same. Sizemore v. State, 40 Tenn. 26, 1859 
Tenn. LEXIS 9 (1859). 


Indictments for conspiracy framed under any of the provisions of title 39, 
chapter 12, part 1 shall not be held insufficient by reason of the general nature 
of the charges preferred or for embracing more than one (1) of the offenses in 


the same indictment. 


History. 

Acts 1897, ch. 52, § 2; Shan., § 6696a5; mod. 
Code 1932, § 11071; T.C.A. (orig. ed.), § 40- 
1818; Acts 1996, ch. 675, § 26. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 16.19. 
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40-13-217. Alleging gaming. 


(a) All laws made for the prevention, discouraging or suppression of gaming 
shall be construed as remedial and not penal statutes and no presentment or 
indictment in such case shall be quashed for want of form. 

(b) In presentments and indictments for gaming, it is sufficient to charge the 
general name of the game at which the defendant or defendants played, 
without setting forth and describing with or against whom they may have bet 
or played. 

(c) In prosecutions for keeping any gaming table or device under § 39-17- 
505, it is sufficient to charge that the defendant kept or exhibited, or was 
interested or concerned in keeping or exhibiting, a gaming table or device for 
gaming, without describing the table or device more particularly, or alleging in 
what manner the defendant was concerned in the keeping or exhibiting, or 


alleging or proving that any money was bet at the gaming table or device. 


History. 

Code 1858, §§ 4883, 4885, 5136 (deriv. Acts 
1824, ch. 5, § 5); Shan., §§ 6819, 6821, 7099; 
Code 1932, §§ 11292, 11293, 11645; T.C.A. 
(orig. ed.), §§ 40-1819 — 40-1821; Acts 1996, 
chuiGioL sna ye: 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 16.19. 


Tennessee Jurisprudence, 13 Tenn. Juris., 
Gaming, Gambling and Gambling Contracts, 
§ 10. 


Attorney General Opinions. 
“Gambling device” construed to include gam- 
bling software, OAG 98-0173 (8/28/98). 


NOTES TO DECISIONS 


Analysis 


. Purpose and Policy. 

. Application. 

. Gambling Devices. 

. Betting on Elections Not Covered. 
. Voluntary Payments. 


ae OP ON Fe 


. Purpose and Policy. 

In view of this section, it is the duty of the 
courts to suppress the mischief, and punish all 
concerned in gambling transactions. State v. 
Smith, 10 Tenn. 272, 1829 Tenn. LEXIS 8 
(1829). 

Laws made for the prevention, discouraging 
and suppression of gaming must be construed 
remedially so as to accomplish as much as 
possible the object of the general assembly. 
State v. Smith, 10 Tenn. 272, 1829 Tenn. LEXIS 
8 (1829); Howlett v. State, 13 Tenn. 144, 1833 
Tenn. LEXIS 124 (1833); State v. Trotter, 13 
Tenn. 184, 1833 Tenn. LEXIS 129 (1833); State 
v. McBride, 27 Tenn. 66, 1847 Tenn. LEXIS 44 
(1847); State v. Blackburn, 42 Tenn. 235, 1865 
Tenn. LEXIS 48 (1865); McGrew v. City Pro- 
duce Exchange, 85 Tenn. 572, 4 S.W. 38, 1886 
Tenn. LEXIS 84, 4 Am. St. Rep. 771 (1887); 
Dunn v. Bell, 85 Tenn. 581, 4 S.W. 41, 1886 
Tenn. LEXIS 85 (1887). 

Gaming is punished by law more on the 
ground of public policy on account of its effect 


upon the actors and society than the extrinsic 
wickedness of the thing itself. Walker v. State, 
32 Tenn. 287, 1852 Tenn. LEXIS 66 (1852); 
Johnson v. State, 36 Tenn. 614, 1857 Tenn. 
LEXIS 66 (1857). 


2. Application. 

Provisions of this section that all statutes 
made for the suppression of gaming should be 
construed remedially, passed when every spe- 
cies of gaming then punished by law was 
treated as a misdemeanor, will not be applied to 
statutes subsequently passed, making certain 
kinds of gaming felonies and infamous. Mc- 
Gowan v. State, 17 Tenn. 184, 1836 Tenn. 
LEXIS 29 (1836). 


3. Gambling Devices. 

A mint vending machine, which, in addition 
to delivering a package of mints for the custom- 
er’s coin, may emit checks or chips, varying 
from two to 20, of use only in playing a game 
which is a part of the vending machine, is a 
gaming device, prohibited by statute. Painter v. 
State, 163 Tenn. 627, 45 S.W.2d 46, 1931 Tenn. 
LEXIS 159, 81 A.L.R. 173 (1932). 

Policy slips are among the common forms of 
gambling devices. Van Pelt v. State, 193 Tenn. 
463, 246 S.W.2d 87, 1952 Tenn. LEXIS 312 
(1952). 

The term “gambling table” in statute refer- 
ring also to “gambling device” did not restrict 
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application of latter term under doctrine of 
ejusdem generis to devices similar to gambling 
tables, the latter term being construed as it is 
generally used and accepted in every day us- 
age. Van Pelt v. State, 193 Tenn. 463, 246 
S.W.2d 87, 1952 Tenn. LEXIS 312 (1952). 

This section does not deprive defendant of 
constitutional right to have indictment specify 
the manner in which the defendant is con- 
cerned in the keeping or exhibiting of a gam- 
bling device. Burks v. State, 194 Tenn. 675, 254 
S.W.2d 970, 1953 Tenn. LEXIS 289 (1953). 


4, Betting on Elections Not Covered. 
Betting on elections is not technically gam- 
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ing, and, therefore, is not within requirement of 
this section that statutes for the suppression of 
gaming be construed remedially. Deshazo v. 
State, 23 Tenn. 275, 1843 Tenn. LEXIS 81 
(1848). 


5. Voluntary Payments. 

The fact that the loser was not compelled to 
pay, but that payment was to be voluntary or 
that the participants agreed that the transac- 
tion should not be considered gaming would not 
affect the result. Walker v. State, 32 Tenn. 287, 
1852 Tenn. LEXIS 66 (1852). 


40-13-218. Alleging dealing in futures. 


In all prosecutions for dealing in futures, no prosecutor shall be required and 
it is sufficient to charge that the defendant did game, wager or deal in futures, 
without setting forth with whom the defendant dealt, but the indictment or 
presentment shall charge a violation of some of the provisions of the section, 
either in terms or substance. 


History. 

Acts 1883, ch. 251, § 4; Shan., § 3169; Code 
1932, § 7822; modified; T.C.A. (orig. ed.), § 40- 
1822; Acts 1996, ch. 675, § 28. 


Law Reviews. 

The Tennessee Court System — Criminal 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 319. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 16.19. 


40-13-219. Allegations concerning intoxicating liquor. 


(a) In the prosecution for the purchase of intoxicating liquor in violation of 
title 39, chapter 17, part 7, it shall not be necessary to allege in the indictment 
or presentment or to prove the name of the person from whom the intoxicating 
liquors were bought. 

(b) It shall not be necessary for the second or subsequent indictment or 
presentment for selling or tippling intoxicating liquors, bitters or other 
compounds in violation of title 39, chapter 17, part 7, to allege or charge a 
former indictment or presentment and conviction thereon for the violation. The 
original indictment or presentment and record of conviction or certified copies 
of the same from any circuit or criminal court shall be prima facie evidence of 
a former indictment or presentment and conviction on the indictment or 
presentment upon the trial for any second or subsequent violation of title 39, 
chapter 17, part 7. 

(c) In any indictment or presentment for receiving, possessing or transport- 
ing intoxicants in violation of §§ 39-17-703 — 39-17-706, it shall not be 
necessary to negate the exceptions contained in those sections, or that the 
intoxicating liquor was received, possessed, shipped or transported for any of 
the purposes set out in § 39-17-705, but those exceptions may be relied upon 
as a defense and the burden of establishing the exception shall be upon the 
person claiming the benefit of the exception. 
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Tennessee Jurisprudence, 16 Tenn. Juris., 
Intoxicating Liquors, § 20. 


History. 
Acts 1905, ch. 422, § 2;1917,ch.5,§ 2; 1917, 
ch. 12, § 8; Shan., §§ 6795a5, 6795a8, 


6798a15; Code 1932, §§ 11211, 11213, 11222; Law Reviews. 


modified; T.C.A. (orig. ed.), §§ 40-1823 — 40- The Tennessee Court System — Criminal 
1825; Acts 1996, ch. 675, §§ 29-31. Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 319. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 16.19. 


40-13-220. Alleging grave-robbing. 


The indictment for the offense of unlawfully and willfully digging open a 
grave, or unlawfully and willfully taking up or carrying away the dead body, or 
any part of the body, need not specify what grave or whose dead body has been 
violated or disturbed. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 16.19. 


History. 
Code 1858, § 51387 (deriv. Acts 1831, ch. 81, 
§ 2); Shan., § 7100; Code 1932, § 11646; 


T.C.A. (orig. ed.), § 40-1826. 
Law Reviews. 


Cross-References. The Tennessee Court System — Criminal 
Abuse of corpse, § 39-17-312. Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Desecration of venerated object, § 39-17-311. Rev. 319. 


Vandalism, § 39-14-408. 


40-13-221. Alleging embezzlement and breach of trust. 


Any indictment charging a felonious taking or appropriation of the personal 
property of another, of any value, with intent to convert the property to the use 
of the defendant and to deprive the true owner of the property, shall be deemed 
a good and sufficient indictment for embezzlement or fraudulent breach of 


trust. 


History. 
Code 1932, § 11642; T.C.A. (orig. ed.), § 40- 
1828. 


Compiler’s Notes. 

Pursuant to the Criminal Sentencing Reform 
Act of 1989, the former offense of embezzlement 
has been replaced by the new generic offense of 
theft. See § 39-14-101. 


Cross-References. 
Theft, title 39, ch. 14, part 1. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 16.19. 


Law Reviews. 

The Tennessee Court System — Criminal 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 319. 


NOTES TO DECISIONS 


1. “Another,” Meaning. 

The word “another” in this section includes 
governmental agency, since intention of legisla- 
ture by enactment of this section intended to 


protect property of the private individual, cor- 
poration and the state. Mays v. State, 182 Tenn. 
316, 186 S.W.2d 334, 1945 Tenn. LEXIS 224 
(1945). 
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PART 3 
CAPIAS 


40-13-301. Capias for more than one offense. 


(a) When a defendant is indicted for more than one (1) offense of the same 
class or grade, at the same term of the court, the clerk shall issue but one (1) 
capias to the same county, which shall specify on its face the number of cases 
for which the defendant or defendants are indicted, at that term of the court, 
of the same grade or class. 

(b) The sheriff or other officer arresting the defendant or defendants shall, 
if bail is given, take bond in a sum sufficient to cover all the cases mentioned 
in the capias. 

(c)(1) If the county has the costs to pay, there shall be no fees taxed against 





the county for the several officers and clerks, but as of one (1) cost. 
(2) However, if the defendant pays the costs, the court may order full costs 
to the several officers as if separate process had been issued and served 


throughout. 


History. 

Acts 1859-1860, ch. 96, § 2; Shan., § 7066; 
Code 1932, § 11610; T.C.A. (orig. ed.), § 40- 
1903. 


Cross-References. 
Capias or summons, Tenn. R. Crim. P. 9. 


NOTES TO DECISIONS 


1. Costs in Each Case. 

The clerk was entitled to full costs in each 
case, where the defendant was adjudged to pay 
the costs, as though a capias issued in each 


40-13-302. Bail. 


case, where the defendant was indicted in six 
cases for gaming, at the same term of the court, 
though but one capias was issued. Lord v. State, 
65 Tenn. 627, 1872 Tenn. LEXIS 465 (1872). 


(a) Upon arrest made on a capias, if the offense is bailable, bail may be 
taken in the manner prescribed in chapter 11, part 1 of this title. 

(b) After a defendant is committed to jail under a capias, if the offense is 
bailable, the defendant may be discharged upon giving bail as prescribed by 


chapter 11, part 1 of this title. 


History. 

Code 1858, §§ 5105, 5106 (deriv. Acts 1805, 
ch. 37); Shan., §§ 7068, 7069; Code 1932, 
8§ 11612, 11613; T.C.A. (orig. ed.), §§ 40-1905, 
40-1906. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 9.42. 


Law Reviews. 

The Right to a Preliminary Hearing and 
Effective Assistance of Counsel at a Prelimi- 
nary Hearing in Tennessee, 43 Tenn. L. Rev. 
635 (1976). 


40-13-303. Mailing and filing of return. 


(a) If served by an officer not of the county to which it is returnable, the 
return may be made by depositing the capias in any post office, sealed up, 
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directed to the clerk of the court at the courthouse of the originating county 
with the title of the case endorsed on the envelope and the postage paid. 

(b) The undertaking of bail, if any, shall also be returned with each capias. 

(c) The postage paid upon process sent by mail shall constitute a part of the 
bill of costs. 

(d) The clerk of the court to whom packages are addressed according to this 
section shall take them from the post office and file them without delay. 


History. 


Code 1858, §§ 5108-5111; Shan., §§ 7071- 
7074; Code 1932, §§ 11615-11618; T.C.A. (orig. 


Textbooks. 


(Raybin), § 9.42. 


ed.), §§ 40-1908 — 40-1911. 


40-13-304. Failure to execute capias. 


Any sheriff failing to execute the capias, from want of due diligence, commits 


a Class C misdemeanor. 


History. 


Code 1858, § 5112; Shan., § 7075; Code 
1932, § 11619; T.C.A. (orig. ed.), § 40-1912; 


Cross-References. 


Les 


Acts 1989, ch. 591, § 118. 


Section 


40-14-101. 
40-14-102. 
40-14-103. 
40-14-104. 
40-14-105. 
40-14-106. 
40-14-107. 
40-14-108. 
40-14-109. 


40-14-201. 
40-14-202. 
40-14-203. 
40-14-204. 
40-14-205. 
40-14-206. 
40-14-207. 
40-14-208. 
40-14-209. 
40-14-210. 


40-14-301. 
40-14-302. 
40-14-303. 
40-14-304. 
40-14-305. 
40-14-306. 


CHAPTER 14 
RIGHTS OF DEFENDANTS 


Part 1. General Provisions 


Speedy trial — Right to be heard. 

Right to counsel. 

Right to appointed counsel — Administrative fees. 
Access of spouse and counsel. 

Time before trial — Noncapital offenses. 

Time before trial — Capital offenses. 
Applicability of time allowance — Waiver. 
Continuance because of prejudicial excitement. 
Domestic violence offenses — Notice to defendant. 


Part 2. Counsel for Indigents 


Part definitions. 

Appointment by court. 

Scope of representation. 

Proceedings for writs. 

Withdrawal of counsel — Replacement by court. 

Rules to be prescribed by supreme court. 

Compensation — Necessary services for indigent defendants. 
Applications for reimbursement or compensation. 
Reimbursement for public defenders. 

Charges for defraying costs of representing indigent defendants. 


Part 3. Transcripts and Court Reporters 


Part definitions. 

Designation of reporters. 

Qualifications of reporters — Seminars. 
Auxiliary reporters. 

Combination of duties. 

Approved reporting methods to be prescribed. 


Tennessee Criminal Practice and Procedure 


Penalty for Class C misdemeanor, § 40-35- 
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Section 


40-14-307. 
40-14-308. 
40-14-309. 
40-14-310. 
40-14-311. 
40-14-312. 
40-14-313. 
40-14-314. 
40-14-315. 
40-14-316. 
40-14-317. 


RIGHTS OF DEFENDANTS 


Duties of designated reporter — Party permitted private reporter. 
Habeas corpus proceedings. 

Partial transcript of record. 

Supervision of reporters. 

Compensation for reporters. 

Fees for transcripts — Transcripts for indigent defendants. 

Rules — Application for fees and expenses. 

Recording equipment. 

Contracts authorized for verbatim transcripts without using court reporters. 
Use of videotape equipment during preliminary stages preceding trial. 
Defendant in criminal case entitled to court reporter. 


PART 1 
GENERAL PROVISIONS 


40-14-101 


40-14-101. Speedy trial — Right to be heard. 


In all criminal prosecutions, the accused is entitled to a speedy trial and to 


be heard in person and by counsel. 


History. 

Code 1858, § 4992 (deriv. Const. 1834, art. 1, 
§ 9); Shan., § 6951; Code 1932, § 11492; 
T.C.A. (orig. ed.), § 40-2001. 


Cross-References. 

Privilege against self-incrimination, § 40-17- 
103. 

Right to meet face to face, § 40-17-105. 

Speedy public trial required when defendant 
is prosecuted by indictment or presentment, 
Tenn. Const., art. I, § 9. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 16.91, 16.92. 


Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 3-12-9, 3-12-10. 


Law Reviews. 

Constitutional Law — Right to Counsel — 
Preliminary Hearing, 30 Tenn. L. Rev. 648. 

Criminal Procedure — Defendant’s Right to 
Be Present at Trial — Prosecutor’s Comments 
During Summation Regarding Defendant’s Op- 
portunity to Tailor Testimony to That of Pre- 
ceding Witnesses, 68 Tenn. L. Rev. 409 (2001). 


NOTES TO DECISIONS 


Analysis 


1. Speedy Trial. 

2. —Four Factors. 

3. —Postponement until Expiration of Impris- 
onment. 

4. —Presumptions. 

5. —Charges Must Be Filed. 

6. —Permissible Delay. 

7. —Prejudicial Delay. 

8. —Waiver. 

9. —After Prior Sentence Vacated. 

10. —Revocation of Suspended Sentence. 

11. Right to Testify. 

12. Right to Counsel. 

13. —Preliminary Hearing. 

14. —Preparation for Trial. 

15. —Conflicting Interests Between Defen- 
dants. 

16. —Appeal. 


1. Speedy Trial. 

In all criminal cases, the state is under an 
affirmative duty to speedily try the accused. 
Cunningham v. State, 565 S.W.2d 890, 1977 
Tenn. Crim. App. LEXIS 272 (Tenn. Crim. App. 
1977). 

The oppression of being detained in jail or 
under bond for a prolonged period of time 
cannot arise when the accused is dismissed at 
the preliminary hearing and hence this section 
is not applicable. State v. Northcutt, 568 S.W.2d 
636, 1978 Tenn. Crim. App. LEXIS 310 (Tenn. 
Crim. App. 1978). 

This section is applicable only when a defen- 
dant “has been bound” to the action of the 
grand jury and is not applicable when he is not 
so bound. State v. Northcutt, 568 S.W.2d 636, 
1978 Tenn. Crim. App. LEXIS 310 (Tenn. Crim. 
App. 1978). 

Defendant’s right to a speedy trial was trig- 
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gered when he was served with an arrest war- 
rant and arrested, not when the warrant was 
issued, five years earlier. State v. Utley, 956 
S.W.2d 489, 1997 Tenn. LEXIS 571 (Tenn. 
1997). 

While the State conceded that its delay in 
having evidence tested was an oversight, noth- 
ing indicated that the defense was impaired, 
and defendant’s incarceration during the pen- 
dency of the proceedings appeared to have been 
due to a sentence he was serving in another 
case; the 26-month delay was not egregious, 
given that defendant was charged with two 
counts of first degree murder and he did not 
assert his right to a speedy trial for over 19 
months, and thus defendant was not denied a 
speedy trial and the trial court did not abuse its 
discretion in denying his motion to sever defen- 
dants on that basis. State v. Crockett, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 150 (Tenn. 
Crim. App. Feb. 29, 2016), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 486 (Tenn. June 
23, 2016). 

Defendant did not show a speedy trial viola- 
tion required an indictment’s dismissal because 
(1) the delay was not significant when consid- 
ering the seriousness of the charges, (2) a 
portion of the delay was attributable to defen- 
dant, (3) defendant’s assertion of the right to a 
speedy trial was not timely, and (4) defendant 
showed no prejudice. State v. Gossett, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 232 (Tenn. 
Crim. App. Mar. 28, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 482 (Tenn. Aug. 
18, 2017). 

Considering defendant two’s extensive crimi- 
nal history and experience with the criminal 
justice system, and his four additional sets of 
charges that were pending while he was incar- 
cerated for the instant case any anxiety suf- 
fered was not so great as to have outweighed 
the other factors in the speedy trial analysis. 
State v. Sherrod, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 361 (Tenn. Crim. App. May 
9, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 607 (Tenn. Sept. 22, 2017). 

Trial began four years and eight months after 
defendant two was first arrested, and while this 
delay triggered a speedy trial inquiry, the delay 
was not per se unreasonable; the case involved 
a 12-count indictment for 27 felony charges 
against three defendants and involved numer- 
ous pre-trial motions, hearings, and continu- 
ances requested by the State and defendants, 
such that the length of the delay did not weigh 
heavily against the State. State v. Sherrod, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 361 
(Tenn. Crim. App. May 9, 2017), appeal denied, 
— S.W.3d —, 2017 Tenn. LEXIS 607 (Tenn. 
Sept. 22, 2017). 

Defendant two’s right to a speedy trial was 
not violated; it could not be ignored that he 
never asserted his right to a speedy trial, he 
acquiesced in delaying trial at least once and 
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requested another delay, and he failed to estab- 
lish any prejudice to his defense as a result of 
the delay. State v. Sherrod, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 361 (Tenn. Crim. App. 
May 9, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 607 (Tenn. Sept. 22, 2017). 

First trial delay was requested by defendant 
one and counsel for defendant two acquiesced, 
and the second continuance was requested by 
defendant two, and based on his acquiescence 
to the first trial delay and his request of the 
second delay, this factor weighed against defen- 
dant two. State v. Sherrod, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 361 (Tenn. Crim. App. 
May 9, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 607 (Tenn. Sept. 22, 2017). 

No speedy trial violation existed where the 
reason for the delay was due to the numerous 
requests of defendants and co-defendants seek- 
ing to reset the trial as each attempted to 
investigate, prepare, or resolve their cases and 
they were tried less than one year after the 
severance of a co-defendant. State v. Denton, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 743 
(Tenn. Crim. App. Aug. 21, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 856 
(Tenn. Dec. 8, 2017). 


2. —Four Factors. 

Four factors are to be weighed in considering 
whether a defendant’s right to a speedy trial 
has been violated: (1) The length of the delay; 
(2) The defendant’s assertion of his right; (3) 
The reason for the delay; and (4) Prejudice to 
the defendant, which is the most crucial in- 
quiry. Cunningham v. State, 565 S.W.2d 890, 
1977 Tenn. Crim. App. LEXIS 272 (Tenn. Crim. 
App. 1977); Tillery v. State, 565 S.W.2d 509, 
1978 Tenn. Crim. App. LEXIS 293 (Tenn. Crim. 
App. 1978); State v. Kolb, 755 S.W.2d 472, 1988 
Tenn. Crim. App. LEXIS 409 (Tenn. Crim. App. 
1988). 


3. —Postponement until Expiration of Im- 
prisonment. 

An order postponing the trial of one under 
indictment for forgery until the expiration of 
two years’ sentence on conviction of a like 
charge operated to deny the accused the speedy 
trial guaranteed by this section and Tenn. 
Const., art. I, § 9. Arrowsmith v. State, 131 
Tenn. 480, 175 S.W. 545, 1914 Tenn. LEXIS 
122, L.R.A. (n.s.) 1915E363 (1915). 


4, —Presumptions. 

Period of delay of four and one-half months 
was not presumptively prejudicial. State v. 
Baker, 614 S.W.2d 352, 1981 Tenn. LEXIS 423 
(Tenn. 1981). 


5. —Charges Must Be Filed. 

Prior to formal accusation, the defendant’s 
rights against prosecutorial delay are protected 
by the statute of limitations. State v. Baker, 614 
S.W.2d 352, 1981 Tenn. LEXIS 423 (Tenn. 
1981). 
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6. —Permissible Delay. 

Delay of slightly more than six months be- 
tween return of presentments and arrest of 
defendant did not deny defendant right to 
speedy trial in absence of showing of prejudice. 
State v. McCullough, 4 Tenn. Crim. App. 272, 
470 S.W.2d 50, 1971 Tenn. Crim. App. LEXIS 
502 (Tenn. Crim. App. 1971). 

There was no error in delay of defendant’s 
trial, where the delay was not extensive or 
unwarranted and was brought about, in part at 
least, by the defendant himself. Beard v. State, 
485 S.W.2d 882, 1972 Tenn. Crim. App. LEXIS 
341 (Tenn. Crim. App. 1972). 

Two-year delay in bringing federal prisoner 
to trial in state court on state charges was not 
denial of right to speedy trial where defendant 
lost services of first counsel and had previously 
made request for trial but none of defendant’s 
witnesses had died or become unavailable and 
nothing in the record indicated that defen- 
dant’s new counsel was in any way hindered in 
trial of the case. State v. Bishop, 493 S.W.2d 81, 
1973 Tenn. LEXIS 498 (Tenn. 1973). 

Defendant’s right to a speedy trial was not 
violated by 10-month delay between bind order 
and return of indictment where he was out on 
bond during the period, his defense was not 
impaired, he did not assert the right to speedy 
trial until seven months after indictment and 
the delay was occasioned by a case backlog 
which led to the creation of a new criminal 
court division. Tillery v. State, 565 S.W.2d 509, 
1978 Tenn. Crim. App. LEXIS 293 (Tenn. Crim. 
App. 1978). 

Delay of approximately eight months be- 
tween defendant’s arrest and the date his mo- 
tion for speedy trial was argued was not pre- 
sumptively prejudicial. State v. Utley, 956 
S.W.2d 489, 1997 Tenn. LEXIS 571 (Tenn. 
1997). 

In a case where defendant was charged with 
aggravated vehicular homicide and vehicular 
homicide arising from an accident that oc- 
curred on October 16, 2004, and defendant was 
arrested three days later and was indicted on 
December 7, 2004, trial was originally set to 
begin on April 18, 2005, but the court granted 
the state a continuance until August 11, 2005 
with the hopes of identifying a potential wit- 
ness; in this case, defendant was not prejudiced 
by the delay and therefore his right to a speedy 
trial was not violated under T.C.A. § 40-14- 
101. State v. Bowman, 327 S.W.3d 69, 2009 
Tenn. Crim. App. LEXIS 35 (Tenn. Crim. App. 
Jan. 14, 2009), appeal denied, — S.W.3d —, 
2009 Tenn. LEXIS 395 (Tenn. June 15, 2009), 
cert. denied, Bowman v. Tennessee, 175 L. Ed. 
2d 388, 130 S. Ct. 559, 2009 U.S. LEXIS 8080 
(U.S. 2009). 

Defendant’s right to a speedy trial was not 
violated because part of the delay was caused 
by the defense; defendant did not file a motion 
to suppress his statements until October 9, 
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2009, and did not file a response to the state’s 
March 9, 2009 request for discovery until 
March 5, 2010, just eighteen days before trial. 
Additionally, defendant asserted his right to a 
speedy trial almost eighteen months after his 
arrest. State v. Climer, — S.W.3d —, 2011 Tenn. 
Crim. App. LEXIS 914 (Tenn. Crim. App. Dec. 
14, 2011), modified, 400 S.W.3d 537, 2013 Tenn. 
LEXIS 354 (Tenn. Apr. 19, 2013). 

Although the delay of over two years between 
defendant’s initial indictment and his trial was 
enough to require inquiry into all of the speedy 
trial factors, defendant’s motion to dismiss for 
lack of a speedy trial was properly denied 
because the length of the delay was not egre- 
gious, given the fact that defendant was 
charged with three felonies ranging from Class 
C to Class A; the delays were caused or acqui- 
esced to by defendant; he waited until almost 
two years had elapsed before he asserted his 
right to a speedy trial; and he failed to establish 
that he was prejudiced by the delay as no 
evidence was presented regarding when his 
mother had died or that her testimony that the 
jewelry belonged to her was unable to pre- 
served. State v. Morris, 469 S.W.3d 577, 2014 
Tenn. Crim. App. LEXIS 425 (Tenn. Crim. App. 
May 6, 2014), appeal denied, — S.W.3d —, 2014 
Tenn. LEXIS 838 (Tenn. Oct. 15, 2014). 


7. —Prejudicial Delay. 

Where the state inexplicably delayed bring- 
ing defendant to trial for over two years during 
which time two defense witnesses became un- 
available, and the case was a closed one so that 
the testimony of each individual witness took 
on added significance, the delay was prejudicial 
to the defendants and violated their right to a 
speedy trial. Cunningham v. State, 565 S.W.2d 
890, 1977 Tenn. Crim. App. LEXIS 272 (Tenn. 
Crim. App. 1977). 

The most crucial inquiry in deciding whether 
a defendant has been denied a speedy trial is 
whether the delay has prejudiced him. Tillery v. 
State, 565 S.W.2d 509, 1978 Tenn. Crim. App. 
LEXIS 293 (Tenn. Crim. App. 1978). 

The balancing test set forth in Barker v. 
Wingo, 407 U.S. 514, 92 S. Ct. 2182, 33 L. Ed. 
2d 101, 1972 U.S. LEXIS 34 (1972), is the 
method to determine whether a defendant’s 
right to a speedy trial under U.S. Const., 
amend. 6, as made applicable to the state by 
U.S. Const., amend. 14, and under Tenn. 
Const., art. I, § 9, as well as this section, was 
violated. State v. Baker, 614 S.W.2d 352, 1981 
Tenn. LEXIS 423 (Tenn. 1981). 

The trial court did not abuse its discretion in 
finding that defendant’s right to a speedy trial 
was violated by a delay of almost 25 years from 
the date defendant was indicted for rape to the 
day the charge was dismissed. State v. Jeffer- 
son, 938 S.W.2d 1, 1996 Tenn. Crim. App. 
LEXIS 317 (Tenn. Crim. App. 1996). 

Trial court did not abuse its discretion by 
finding that the state’s delayed prosecution of 
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defendant violated his right to a speedy trial on 
the DUI charge where defendant’s testimony 
regarding his memory of the incident weighed 
heavily in support of finding that he was preju- 
diced by the delay; the delay that could be 
tolerated for an ordinary street crime was con- 
siderably less than for a serious, complex 
charge, and the factors relevant to a speedy 
trial inquiry were interrelated and depended 
upon the particular circumstances of each case. 
State v. Hudgins, 188 S.W.3d 663, 2005 Tenn. 
Crim. App. LEXIS 959 (Tenn. Crim. App. 2005). 

No unequivocal rule of law was breached, 
and plain error relief was not warranted, be- 
cause defense counsel cross-examined wit- 
nesses regarding the reasons for the delay 
between the burglary and defendant’s arrest, 
but he did not establish that defendant suffered 
any resulting prejudice; defendant did not file a 
pretrial motion objecting to the pre-indictment 
delay or include the issue in his motion for a 
new trial. State v. Coleman, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 444 (Tenn. Crim. App. 
June 15, 2016). 


8. —Waiver. 

Where 23 months elapsed between the return 
of an indictment against the defendants and 
their subsequent arrest on capiases, that delay 
was sufficient to require a close consideration of 
their claim of denial of a speedy trial, and their 
failure to assert that right before trial did not 
constitute a waiver of the right. Cunningham v. 
State, 565 S.W.2d 890, 1977 Tenn. Crim. App. 
LEXIS 272 (Tenn. Crim. App. 1977). 

Failure to assert the speedy trial right does 
not operate as a waiver of the right, but it is a 
crucial factor. State v. Baker, 614 S.W.2d 352, 
1981 Tenn. LEXIS 423 (Tenn. 1981). 

Two-year delay between defendant’s indict- 
ment and the state’s filing of notice of intent to 
seek the death penalty, and the four-year delay 
between his indictment and his trial, did not 
violate defendant’s right to a speedy trial. 
While the length of the delay was presump- 
tively prejudicial, defendant’s failure to assert 
his right to a speedy trial and the lack of 
prejudice supported a finding of no error. State 
v. Berry, 141 S.W.3d 549, 2004 Tenn. LEXIS 659 
(Tenn. 2004), writ denied, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 214 (Tenn. Crim. App. 
Mar. 23, 2016). 

Defendant was not deprived of his right to a 
speedy trial and any delay was a result of his 
own misconduct; the State could not obtain 
jurisdiction upon defendant until he was re- 
leased from North Carolina and he was not 
available for the probation revocation hearing 
until that time, defendant fled Tennessee for 
North Carolina while out on bond, and even if 
his 2004 letter to the trial court was interpreted 
as a demand for a speedy trial, his repeated and 
wrongful departures from the trial court’s ju- 
risdiction constituted waiver of the demand. 
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State v. Moody, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 689 (Tenn. Crim. App. Sept. 15, 
2016). 


9. —After Prior Sentence Vacated. 

Defendant who served 10 years of sentences 
before his convictions for armed robbery were 
set aside upon his petition for habeas corpus 
was not denied a speedy trial when thereafter 
convicted again for the same offenses. Rivera v. 
State, 1 Tenn. Crim. App. 395, 443 S.W.2d 675, 
1969 Tenn. Crim. App. LEXIS 330 (Tenn. Crim. 
App. 1969). 


10. —Revocation of Suspended Sentence. 

In a proceeding for revocation of a suspended 
sentence, a delay of two years and eight months 
was prejudicial to defendant. Allen v. State, 505 
S.W.2d 715, 1974 Tenn. LEXIS 532 (Tenn. 
1974). 


11. Right to Testify. 

While no person accused of a crime may be 
compelled to testify he has the right to do so if 
he chooses. Campbell v. State, 4 Tenn. Crim. 
App. 100, 469 S.W.2d 506, 1971 Tenn. Crim. 
App. LEXIS 488 (Tenn. Crim. App. 1971). 

The right of a criminal defendant to testify is 
fundamental and constitutionally guaranteed 
by Tenn. Const., art. I, § 9, and the fifth and 
fourteenth Amendments to the United States 
Constitution. Momon v. State, 18 S.W.3d 152, 
1999 Tenn. LEXIS 581 (Tenn. 1999), review or 
rehearing denied, 18 S.W.3d 152, 2000 Tenn. 
LEXIS 153 (Tenn. 2000). 

The right to testify must be personally 
waived by the criminal defendant. Momon v. 
State, 18 S.W.3d 152, 1999 Tenn. LEXIS 581 
(Tenn. 1999), review or rehearing denied, 18 
S.W.3d 152, 2000 Tenn. LEXIS 153 (Tenn. 
2000). 

Trial courts should employ the procedural 
guidelines set forth by the Tennessee Supreme 
Court to ensure that a criminal defendant per- 
sonally waives the right to testify. Momon v. 
State, 18 S.W.3d 152, 1999 Tenn. LEXIS 581 
(Tenn. 1999), review or rehearing denied, 18 
S.W.3d 152, 2000 Tenn. LEXIS 153 (Tenn. 
2000). 

By unilaterally deciding not to call the defen- 
dant as a witness, counsel deprived the defen- 
dant of his right to testify. Momon v. State, 18 
S.W.3d 152, 1999 Tenn. LEXIS 581 (Tenn. 
1999), review or rehearing denied, 18 S.W.3d 
152, 2000 Tenn. LEXIS 153 (Tenn. 2000). 


12. Right to Counsel. 


13. —Preliminary Hearing. 

Preliminary hearing before magistrate was 
not a critical stage in proceeding and fact that 
defendant was not represented by counsel at 
that time did not deny defendant’s constitu- 
tional rights particularly in view of fact that no 
indictment was entered at that time, defendant 
entered plea of not guilty and testimony was to 
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the effect that defendant was advised of his 
right to counsel and to remain silent. State ex 
rel. Reed v. Heer, 218 Tenn. 338, 403 S.W.2d 
310, 1966 Tenn. LEXIS 640 (1966). 


14, —Preparation for Trial. 

Each case must stand on its own in determin- 
ing what is a reasonable time for preparation of 
a defense. Johnson v. State, 213 Tenn. 55, 372 
S.W.2d 192, 1963 Tenn. LEXIS 468 (1963). 

The general rule is that a reasonable time for 
preparation of defendant’s case must be al- 
lowed between the time of assignment of coun- 
sel and the time of trial. Johnson v. State, 213 
Tenn. 55, 372 S.W.2d 192, 1963 Tenn. LEXIS 
468 (1963). 

Where after granting defense counsel’s mo- 
tion to withdraw from case, court appointed 
another attorney and ordered case to trial on 
the same day after denying counsel’s motion for 
continuance to prepare case, counsel was not 
afforded a reasonable time to confer with defen- 
dant and prepare his defense. Johnson v. State, 
213 Tenn. 55, 372 S.W.2d 192, 1963 Tenn. 
LEXIS 468 (1963). 

Petitioner in habeas corpus proceeding was 
not entitled to relief on ground that he was not 
adequately represented by counsel because at- 
torneys were only appointed 15 minutes before 
trial where it appeared that petitioner did in 
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fact commit the crimes with which he was 
charged and petitioner had no witnesses or 
defense and elected to plead guilty after coun- 
sel advised that they had been able to obtain 
agreement by attorney general to accept mini- 
mum sentence. State ex rel. Callahan v. Hen- 
derson, 220 Tenn. 417, 417 S.W.2d 789, 1967 
Tenn. LEXIS 423 (1967). 


15. —Conflicting Interests Between De- 
fendants. 

Where there is a conflict in interest between 
two or more defendants this should be borne in 
mind by the trial judge and separate counsel 
appointed, but in order to take advantage of the 
conflict in interest rule the fact should be 
brought to the attention of the trial judge. State 
ex rel. Melton v. Bomar, 201 Tenn. 453, 300 
S.W.2d 875, 1957 Tenn. LEXIS 323 (1957), cert. 
denied, Tennessee ex rel. Melton v. Bomar, 355 
U.S. 851, 78S. Ct. 65, 2 L. Ed. 2d 52, 1957 U.S. 
LEXIS 564 (1957). 


16. —Appeal. 

Neither the constitution nor the statutes re- 
quire that the trial judge appoint an attorney to 
prepare a bill of exceptions and prosecute an 
appeal to the supreme court after an accused 
has been convicted of a crime. State ex rel. 
Fisher v. Bomar, 201 Tenn. 579, 300 S.W.2d 
927, 1957 Tenn. LEXIS 337 (1957). 


Every person accused of any crime or misdemeanor whatsoever is entitled to 
counsel in all matters necessary for the person’s defense, as well to facts as to 


law. 


History. 

Code 1858, § 5205 (deriv. Acts 1794, ch. 1, 
§ 71); Shan., § 7169; Code 1932, § 11733; 
T.C.A. (orig. ed.), § 40-2002. 


Cross-References. 
Right to counsel on preliminary examination, 
8§ 40-10-101, 40-10-102. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 5.1. 


Law Reviews. 
A Noble Ideal Whose Time Has Come (Penny 
J. White), 18 Mem. St. U.L. Rev. 223 (1989). 
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Oontno»aranre 


1. In General. 
Unless the right is waived, every indigent 


defendant is entitled to have counsel assigned 
to represent him in all matters necessary for 
his defense and at every stage of the proceed- 
ings. State v. Gardner, 626 S.W.2d 721, 1981 
Tenn. Crim. App. LEXIS 402 (Tenn. Crim. App. 
1981). 


2. Constitutionality. 

This statute is in keeping with the spirit of 
Tenn. Const., art. I, § 9 guaranteeing a fair and 
impartial trial of the accused. Cogdell v. State, 
193 Tenn. 261, 246 S.W.2d 5, 1951 Tenn. LEXIS 
353 (1951), cert. denied, Cogdell v. Tennessee, 
343 U.S. 951, 72 S. Ct. 1044, 96 L. Ed. 1352, 
1952 U.S. LEXIS 2117 (1952), overruled, State 
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v. Northington, 667 S.W.2d 57, 1984 Tenn. 
LEXIS 923 (Tenn. 1984), overruled in part, 
State v. Northington, 667 S.W.2d 57, 1984 Tenn. 
LEXIS 923 (Tenn. 1984). 


3. Preliminary Hearing. 

Preliminary hearing before magistrate was 
not a critical stage in proceeding and fact that 
defendant was not represented by counsel at 
that time did not deny defendant’s constitu- 
tional rights, particularly in view of fact that no 
indictment was entered at that time, defendant 
entered plea of not guilty and testimony was to 
the effect that defendant was advised of his 
right to counsel and to remain silent. State ex 
rel. Reed v. Heer, 218 Tenn. 338, 403 S.W.2d 
310, 1966 Tenn. LEXIS 640 (1966). 


4, Preparation for Trial. 

Each case must stand on its own in determin- 
ing what is a reasonable time for preparation of 
a defense. Johnson v. State, 213 Tenn. 55, 372 
S.W.2d 192, 1963 Tenn. LEXIS 468 (1963). 

The general rule is that a reasonable time for 
preparation of defendant’s case must be al- 
lowed between the time of assignment of coun- 
sel and the time of trial. Johnson v. State, 213 
Tenn. 55, 372 S.W.2d 192, 1963 Tenn. LEXIS 
468 (1963). 

Where after granting defense counsel’s mo- 
tion to withdraw from case, court appointed 
another attorney and ordered case to trial on 
the same day after denying counsel’s motion for 
continuance to prepare case, counsel was not 
afforded a reasonable time to confer with defen- 
dant and prepare his defense. Johnson v. State, 
213 Tenn. 55, 372 S.W.2d 192, 1963 Tenn. 
LEXIS 468 (1963). 

Petitioner in habeas corpus proceeding was 
not entitled to relief on ground that he was not 
adequately represented by counsel because at- 
torneys were only appointed 15 minutes before 
trial where it appeared that petitioner did in 
fact commit the crimes with which he was 
charged and, petitioner had no witnesses or 
defense and elected to plead guilty after coun- 
sel advised that they had been able to obtain 
agreement by attorney general to accept mini- 
mum sentence. State ex rel. Callahan v. Hen- 
derson, 220 Tenn. 417, 417 S.W.2d 789, 1967 
Tenn. LEXIS 423 (1967). 


5. Conflict of Interest Between Defen- 
dants. 

Where there is a conflict of interest between 
two or more defendants this should be borne in 
mind by the trial judge and separate counsel 
appointed, but in order to take advantage of the 
conflict of interest rule the fact should be 
brought to the attention of the trial judge. State 
ex rel. Melton v. Bomar, 201 Tenn. 453, 300 
S.W.2d 875, 1957 Tenn. LEXIS 323 (1957), cert. 
denied, Tennessee ex rel. Melton v. Bomar, 355 
U.S. 851, 78 S. Ct. 65, 2 L. Ed. 2d 52, 1957 U.S. 
LEXIS 564 (1957). 
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6. Appeal. 

Neither the constitution nor the statutes re- 
quire that the trial judge appoint an attorney to 
prepare a bill of exceptions and prosecute an 
appeal to the supreme court after an accused 
has been convicted of a crime. State ex rel. 
Fisher v. Bomar, 201 Tenn. 579, 300 S.W.2d 
927, 1957 Tenn. LEXIS 337 (1957). 


7. Waiver. 

Constitutional right to counsel was inten- 
tionally and competently waived by indigent 
defendant who, having full knowledge of right, 
rejected services of four attorneys appointed by 
court for his defense. Cogdell v. State, 193 Tenn. 
261, 246 S.W.2d 5, 1951 Tenn. LEXIS 353 
(1951), cert. denied, Cogdell v. Tennessee, 343 
U.S. 951, 72 S. Ct. 1044, 96 L. Ed. 13852, 1952 
U.S. LEXIS 2117 (1952), overruled, State v. 
Northington, 667 S.W.2d 57, 1984 Tenn. LEXIS 
923 (Tenn. 1984), overruled in part, State v. 
Northington, 667 S.W.2d 57, 1984 Tenn. LEXIS 
923 (Tenn. 1984). 

Where indigent defendant rejected counsel 
appointed by court, because they would not 
conduct case as he directed, and personally 
prepared motion for new trial in which right to 
aid of legal counsel was asserted, his waiver of 
constitutional right to counsel was intelligently 
as well as intentionally waived. Cogdell v. 
State, 193 Tenn. 261, 246 S.W.2d 5, 1951 Tenn. 
LEXIS 353 (1951), cert. denied, Cogdell v. Ten- 
nessee, 343 U.S. 951, 72 S. Ct. 1044, 96 L. Ed. 
1352, 1952 U.S. LEXIS 2117 (1952), overruled, 
State v. Northington, 667 S.W.2d 57, 1984 Tenn. 
LEXIS 923 (Tenn. 1984), overruled in part, 
State v. Northington, 667 S.W.2d 57, 1984 Tenn. 
LEXIS 923 (Tenn. 1984). 


8. Admissions Without Advice as_ to 
Rights. 

Statement by defendant following his arrest 
after a homicide prior to swearing out of war- 
rant and filing of charges was not admissible in 
trial of defendant on homicide where defendant 
was not advised of his constitutional rights and 
statement was made as result of examination. 
Giles v. State, 185 Tenn. 429, 206 S.W.2d 412, 
1947 Tenn. LEXIS 348 (1947). 


9. Disqualifying Conflict of Interest. 

Law partner of county attorney was held in 
contempt of court for refusing to represent 
indigent defendant in case in which a police 
officer was a prospective witness in spite of an 
ethics opinion holding to the contrary because 
there was no evidence of a disqualifying conflict 
of interest. State v. Jones, 726 S.W.2d 515, 1987 
Tenn. LEXIS 882 (Tenn. 1987). 


10. Trial in Absentia. 

Inmate filed a claim against the state that 
the trial judge deprived him of his statutory 
rights because the indictments against him 
were void and because he was tried, convicted, 
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and sentenced in absentia; he based his claim 
on T.C.A. §§ 40-3-101, 40-14-101, 40-14-102, 
40-17-105, and 40-18-118, and Tenn. R. Crim. P. 
43, but none of those statutes and rules ex- 
pressly conferred a private right of action 
against the state to him; thus, the Tennessee 
claims commission for the eastern grand divi- 
sion did not err when it held that it lacked 
subject matter jurisdiction over the inmate’s 
claim pursuant to T.C.A. § 9-8-307(a)(1)(N) 
and that the inmate failed to state a claim upon 
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which relief could be granted. Therefore, pur- 
suant to Tenn. Const. art. I, § 17, the commis- 
sion did not err when it granted the state’s 
motion to dismiss, pursuant to Tenn. R. Civ. P. 
12.02(1). Williams v. State, 1389 S.W.3d 308, 
2004 Tenn. App. LEXIS 43 (Tenn. Ct. App. 
2004), appeal denied, — S.W.3d —, 2004 Tenn. 
LEXIS 530 (Tenn. June 1, 2004), appeal denied, 
Williams v. Parker, — S.W.3d —, 2006 Tenn. 
LEXIS 9 (Tenn. 2006). 


40-14-103. Right to appointed counsel — Administrative fees. 


(a) If unable to employ counsel, the defendant is entitled to have counsel 


appointed by the court. 


(b)(1) A defendant, who is provided with court-appointed counsel, including 
a defendant in a termination of parental rights case, shall be assessed by the 
court at the time of appointment a nonrefundable administrative fee in the 
amount of fifty dollars ($50.00). The administrative fee shall be assessed 
only one time per case and shall be waived or reduced by the court upon a 
finding that the defendant lacks financial resources sufficient to pay the 
fifty-dollar fee. The fee may be increased by the court to an amount not in 
excess of two hundred dollars ($200) upon a finding that the defendant 
possesses sufficient financial resources to pay the fee in the increased 
amount. The administrative fee shall be payable, at the court’s discretion, in 
a lump sum or in installments; provided, however, that the fee shall be paid 
prior to disposition of the case or within two (2) weeks following appointment 
of counsel, whichever occurs first. Prior to disposition of the case, the clerk 
of the court shall inform the judge whether the administrative fee assessed 
by the court has been collected. Failure to pay the administrative fee 
assessed by the court shall not reduce or in any way affect the rendering of 
services by court-appointed counsel; provided, however, that the defendant’s 
willful failure to pay the fee may be considered by the court as an 
enhancement factor when imposing sentence if the defendant is found guilty 
of criminal conduct, and may also be considered by the court as evidence of 
the defendant’s financial responsibility, or lack thereof, in a determination of 
the best interest of the child. 

(2) The administrative fee shall be separate from and in addition to any 
other contribution or recoupment assessed pursuant to law for defrayal of 
costs associated with the provision of court-appointed counsel. The clerk of 
the court shall retain a commission of five percent (5%) of each dollar of 
administrative fees collected and shall transmit the remaining ninety-five 
percent (95%) of each dollar to the state treasurer for deposit in the state’s 
general fund. 

(3) If the administrative fee is not paid prior to disposition of the case, 
then the fee shall be collected in the same manner as costs are collected; 
provided, however, that upon disposition of the case, moneys paid to the 
clerk, including any cash bond posted by the defendant, shall be allocated to 
taxes, costs and fines and then to the administrative fee and any recoupment 
ordered. The administrative fee and any recoupment or contribution ordered 
for the services of court-appointed counsel shall apply and shall be collected 
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even if the charges against the defendant are dismissed. 

(4) As part of the clerk’s regular monthly report, each clerk of court, who 
is responsible for collecting administrative fees pursuant to this section, 
shall file a report with the court and with the administrative director of the 
courts. The report shall indicate the following: 

(A) Number of defendants for whom the court appointed counsel; 
(B) Number of defendants for whom the court waived the administra- 


tive fee; 


(C) Number of defendants from whom the clerk collected administra- 


tive fees; 


(D) Total amount of commissions retained by the clerk from the 


administrative fees; and 


(E) Total amount of administrative fees forwarded by the clerk to the 


state treasurer. 


History. 

Code 1858, § 5206; Shan., § 7170; Code 
1932, § 11734; T.C.A. (orig. ed.), § 40-2003; 
Acts 1997, ch. 547, § 1; 2010, ch. 10038, §§ 1, 2. 


Cross-References. 
Counsel for indigents, title 40, ch. 14, part 2. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 5.5, 5.16. 


Law Reviews. 

The Right to Counsel in Criminal Prosecu- 
tions (Stephen M. Worsham), 30 Tenn. L. Rev. 
420. 


Attorney General Opinions. 

Constitutionality of fee assessment against 
defendant with court-appointed counsel, OAG 
98-0167 (8/28/98). 


NOTES TO DECISIONS 


Analysis 


. In General. 

. Conflict of Interest Between Defendants. 
. Preparation for Trial. 

. Effectiveness of Counsel. 

. Appeal. 


= TAP OD 


- In General. 

Unless the right is waived, every indigent 
defendant is entitled to have counsel assigned 
to represent him in all matters necessary for 
his defense and at every stage of the proceed- 
ings. State v. Gardner, 626 S.W.2d 721, 1981 
Tenn. Crim. App. LEXIS 402 (Tenn. Crim. App. 
1981). 


2. Conflict of Interest Between Defen- 
dants. 

Where there is a conflict in interest between 
codefendants, separate counsel should be ap- 
pointed, but in order to take advantage of the 
conflict in interest rule the fact should be 
brought to the attention of the trial judge.State 
ex rel. Melton v. Bomar, 201 Tenn. 453, 300 
S.W.2d 875, 1957 Tenn. LEXIS 323 (1957). 


3. Preparation for Trial. 
Where new counsel was appointed for defen- 
dant on the day of trial and defendant’s motion 


for a continuance was overruled, adequate time 
for counsel to prepare the case was not granted. 
Johnson v. State, 213 Tenn. 55, 372 S.W.2d 192, 
1963 Tenn. LEXIS 468 (1963). 

Where it appeared that defendant was guilty 
of the crimes with which he was charged, that 
he had no witnesses or defense, and that he was 
satisfied to plead guilty on assurance of receiv- 
ing the minimum sentences, preparation for 
trial by attorneys appointed 15 minutes before 
trial was not inadequate. State ex rel. Callahan 
v. Henderson, 220 Tenn. 417, 417 S.W.2d 789, 
1967 Tenn. LEXIS 423 (1967). 


4, Effectiveness of Counsel. 

Contention of indigent defendant that his 
court appointed counsel was ineffective because 
he had no say in who would represent him and 
because they were paid by the state was with- 
out merit. Johnson v. Russell, 4 Tenn. Crim. 
App. 113, 469 S.W.2d 511, 1971 Tenn. Crim. 
App. LEXIS 489 (Tenn. Crim. App. 1971). 


5. Appeal. 

Neither the constitution nor the statutes of 
this state require that the trial judge appoint 
an attorney to prepare a bill of exceptions and 
prosecute an appeal. State ex rel. Fisher v. 
Bomar, 201 Tenn. 579, 300 S.W.2d 927, 1957 
Tenn. LEXIS 337 (1957). 
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RIGHTS OF DEFENDANTS 


40-14-105 


40-14-104. Access of spouse and counsel. 


The defendant’s spouse and counsel, whether the counsel is employed by the 
defendant or appointed by the court, shall be allowed access to the defendant 


at all reasonable hours. 


History. 
Code 1858, § 5207; Shan., § 7171; Code 
1932, § 11735; T.C.A. (orig. ed.), § 40-2004. 


Textbooks. 


Tennessee Criminal Practice and Procedure 


(Raybin), §§ 5.35, 19.41. 


Law Reviews. 

Rights of the Criminal Defendant: Arrest to 
Preliminary Hearing (Edward M. Ellis), 34 
Tenn. L. Rev. 482. 


40-14-105. Time before trial — Noncapital offenses. 


Every person accused of any crime or misdemeanor whatsoever shall be 
entitled to fourteen (14) full days, Sundays and legal holidays excluded, after 
arrest and the return of the indictment or presentment before being tried for 


the offense. 


History. 

Acts 1949, ch. 189, § 1; mod. C. Supp. 1950, 
§ 11736.1 (Williams, § 11760.2); Acts 1976, ch. 
482, § 1; T.C.A. (orig. ed.), § 40-2005. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 10.4, 24.85. 


Tennessee Jurisprudence 28; 14 Tenn. Juris., 
Indictments, Informations, and Presentments, 
§ 36. 8 Tenn. Juris., Criminal Procedure, 
§§ 21, 28. 


NOTES TO DECISIONS 


Analysis 


Waiver. 

Time Insufficient. 

Time Sufficient. 

. Effect of Noncompliance. 


iy et bg se 


. Waiver. 

Provisions of this section were waived when 
defendant announced he was “ready for trial.” 
Leek v. State, 216 Tenn. 337, 392 S.W.2d 456, 
1965 Tenn. LEXIS 580 (1965); Oden v. State, 2 
Tenn. Crim. App. 304, 453 S.W.2d 441, 1970 
Tenn. Crim. App. LEXIS 419 (Tenn. Crim. App. 
1970). 

Provisions of this section may be waived by 
defendant. Leek v. State, 216 Tenn. 337, 392 
S.W.2d 456, 1965 Tenn. LEXIS 580 (1965); 
Oden v. State, 2 Tenn. Crim. App. 304, 453 
S.W.2d 441, 1970 Tenn. Crim. App. LEXIS 419 
(Tenn. Crim. App. 1970). 


2. Time Insufficient. 

Where defendant was arrested four days be- 
fore trial but the indictment was found less 
than two days before trial, the provisions of this 
section were not complied with. Neal v. State, 
206 Tenn. 492, 334 S.W.2d 731, 1960 Tenn. 
LEXIS 387 (1960). 

Where defendants were brought into court 
from prison on October 9 and learned for the 


first time that they had been indicted on Octo- 
ber 7 for participation in a prison riot on July 1, 
the commencement of trial after not more than 
an hour or two for court appointed counsel to 
confer with the defendants was a violation of 
this section. Townsend v. Bomar, 351 F.2d 499, 
1965 U.S. App. LEXIS 4276 (6th Cir. Tenn. 
1965). 

When a new indictment, issued due to infir- 
mities in the grand jury venire which had 
returned the original indictment, is identical to 
the first, defendant’s receipt of the second in- 
dictment two days before trial did not violate 
the statute when there was no showing of 
prejudice accruing, there was adequate repre- 
sentation by counsel and defendant understood 
the charges against him. Moultrie v. State, 584 
S.W.2d 217, 1978 Tenn. Crim. App. LEXIS 363 
(Tenn. Crim. App. 1978). 


3. Time Sufficient. 

When counsel was appointed a month before 
trial and had the benefit of conferring with 
defendants’ prior counsel on a related charge, 
defendants had sufficient time to prepare for 
trial. Brady v. State, 584 S.W.2d 245, 1979 
Tenn. Crim. App. LEXIS 264 (Tenn. Crim. App. 
1979). 


4. Effect of Noncompliance. 
Where no prejudice was shown by failure to 


40-14-106 


comply with this section, case would not be 
reversed on that ground. Neal v. State, 206 
Tenn. 492, 334 S.W.2d 731, 1960 Tenn. LEXIS 
387 (1960). 

The general assembly intended that the de- 
lay between indictment and trial only be ap- 
plied where the indictment or presentment and 
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arrest occurred substantially at the same time; 
where no prejudice has been shown by failure 
to comply with this section, a reversal is not 
warranted. Dukes v. State, 578 S.W.2d 659, 
1978 Tenn. Crim. App. LEXIS 345 (Tenn. Crim. 
App. 1978). 


40-14-106. Time before trial — Capital offenses. 


Every person accused of any offense for which the punishment may be death 
shall be entitled to twenty-one (21) full days, Sundays and legal holidays 
excluded, after arrest and the return of the indictment or presentment before 


being tried for the offense. 


History. 

Acts 1949, ch. 189, § 2; mod. C. Supp. 1950, 
§ 11736.1 (Williams, § 11760.2); Acts 1976, ch. 
482, § 2; T.C.A. (orig. ed.), § 40-2006. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 10.4. 


Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, § 21. 


Law Reviews. 

Tennessee Criminal Law: An Overview of the 
Courts and a Compendium of Tennessee Crimi- 
nal Procedure (Michael R. Tilley), 5 Mem. St. 
U.L. Rev. 90. 


NOTES TO DECISIONS 


1. Time for Preparation. 

Where defendant indicted for murder on May 
23 filed a motion for a continuance on the 
ground that date of trial fixed by court for May 
25 did not give him sufficient time to prepare 
for trial and trial court reset case for May 30 to 
which defendant excepted but did not file any 
additional motion for a continuance, defendant 
was not prejudiced by short time in which to 
prepare for trial. Bass v. State, 191 Tenn. 259, 
231 S.W.2d 707, 1950 Tenn. LEXIS 552 (1950). 


A defendant’s claim that his right to due 
process was violated by denial of the statutory 
time to prepare for trial does not reach consti- 
tutional dimensions unless the defendant was 
denied adequate assistance of counsel at his 
trial. Malone v. State, 707 S.W.2d 541, 1985 
Tenn. Crim. App. LEXIS 3258 (Tenn. Crim. 
App. 1985). 


40-14-107. Applicability of time allowance — Waiver. 
(a) This section and §§ 40-14-105 and 40-14-106 only apply to criminal 


cases in a court of record. 


(b) Nothing in this section, § 40-14-105 or § 40-14-106 shall prevent any 
person so indicted or presented from waiving the provisions of this section, 


§ 40-14-105 or § 40-14-106. 


(c) This section and §§ 40-14-105 and 40-14-106 do not apply to persons 


entering a plea of guilty. 


History. 

Acts 1949, ch. 189, § 3; C. Supp. 1950, 
§ 11736.1 (Williams, § 11760.2); T.C.A. (orig. 
ed.), § 40-2007. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 22.3. 


40-14-108. Continuance because of prejudicial excitement. 


A continuance because of too great excitement to the prejudice of the 
defendant shall be in the sound discretion of the court. 
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History. 
Acts 1875, ch. 6, § 1; Shan., § 7172; Code 
1932, § 11736; T.C.A. (orig. ed.), § 40-2009. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 24.83. 
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40-14-109 


Law Reviews. 

Tennessee Criminal Law: An Overview of the 
Courts and a Compendium of Tennessee Crimi- 
nal Procedure (Michael R. Tilley), 5 Mem. St. 
U.L. Rev. 90. 


NOTES TO DECISIONS 


Analysis 


1. Discretion. 
2. Proof by Affidavits. 
3. Insufficient Grounds. 


1. Discretion. 

Continuances are in discretion of trial courts, 
and will not be revised except for great abuse. 
King v. State, 91 Tenn. 617, 20 S.W. 169, 1892 
Tenn. LEXIS 33 (1892); Caldwell v. State, 164 


2. Proof by Affidavits. 

Affidavits are adducible to affect the court’s 
exercise of discretion, which is a judicial discre- 
tion. State v. Poe, 76 Tenn. 647, 1881 Tenn. 
LEXIS 57 (1881); King v. State, 91 Tenn. 617, 
20 S.W. 169, 1892 Tenn. LEXIS 33 (1892). 


3. Insufficient Grounds. 

Popular excitement or prejudice, in the ab- 
sence of unusual or extraordinary circum- 
stances, is not cause for continuance. Caldwell 


Tenn. 325, 48 S.W.2d 1087, 1931 Tenn. LEXIS 
37 (1932). 


v. State, 164 Tenn. 325, 48 S.W.2d 1087, 1931 
Tenn. LEXIS 37 (1932). 


40-14-109. Domestic violence offenses — Notice to defendant. 


(a) As used in this section, “domestic violence offense” means an offense 
that: 

(1) Is classified as a misdemeanor in this state; 

(2) Has as an element of the offense the use or attempted use of physical 
force or the threatened use of a deadly weapon; and 

(3) Is committed by a: 

(A) Current or former spouse, parent, or guardian of the victim; 
(B) Person with whom the victim shares a child in common; 
(C) Person who is cohabiting with or has cohabited with the victim as a 
spouse, parent, or guardian; or 
(D) Person similarly situated to a spouse, parent, or guardian of the 
victim. 
(b) Before the court accepts the guilty plea of a defendant charged with a 
domestic violence offense, it shall notify the defendant of the following: 

(1) Pursuant to § 39-17-13807(f)(1), and 18 U.S.C. § 922(g), it is a state 
and federal offense for a person convicted of a domestic violence offense, and 
who is still subject to the disabilities of such a conviction, to possess or 
purchase a firearm. This means that from the moment of conviction for a 
domestic violence offense, the defendant will never again be able to lawfully 
possess or buy a firearm of any kind; 

(2) Adefendant convicted of a domestic violence offense also must lawfully 
dispose of all firearms in the defendant’s possession at the time of the 
conviction; 

(3) If the defendant possesses firearms as business inventory or that are 
registered under the National Firearms Act (26 U.S.C. §§ 5801 et seq.), 
there are additional statutory provisions that may apply and these addi- 
tional provisions will be included in the court’s order; and 

(4) A firearm subject to dispossession as the result of a domestic violence 
conviction will not be forfeited as provided in § 39-17-1317, unless the 
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possession of the firearm prior to committing the domestic violence offense 

constituted an independent offense for which the defendant has been 

convicted, or the firearms are abandoned by the defendant. 

(c) After informing the defendant of the firearm consequences of a conviction 
for a domestic violence offense pursuant to subsection (b), the court may accept 
the plea of guilty if the defendant clearly states on the record that the 
defendant is aware of the consequences of a conviction for a domestic violence 
offense and still wishes to enter a plea of guilty. 

(d)(1) Ifa defendant is not represented by an attorney but wishes to proceed 

to trial on a charge of committing a domestic violence offense, the court shall 

also inform the defendant of the consequences of a conviction for a domestic 

violence offense as provided in subsection (b). 

(2) Ifa defendant is represented by an attorney and the defendant intends 
to proceed to trial on a charge of committing a domestic violence offense, 
prior to commencement of the trial, the judge shall inquire of the defendant’s 
attorney if the attorney has advised the defendant of the consequences of a 
conviction for a domestic violence offense. If not, the judge shall instruct the 
attorney to so advise the defendant. 

(e) Ifa defendant is found guilty by a jury or the court of a domestic violence 
offense, the court, immediately upon conviction, shall notify the defendant of 
the consequences of such a conviction as set out in subsection (b). 


History. Cross-References. 
Acts 1997, ch. 176, § 1; 2017, ch. 127, § 1. Domestic abuse, title 36, ch. 3, part 6. 
PART 2 
COUNSEL FOR INDIGENTS 


40-14-201. Part definitions. 


As used in this part, unless the context otherwise requires: : 
(1) “Indigent person” means any person who does not possess sufficient | 
means to pay reasonable compensation for the services of a competent 
attorney; and 
(2) “Public defender” means any attorney appointed or elected under any © 
act of the general assembly or any provision of a metropolitan charter to 
represent indigent persons accused of crime. 


History. Rule 28 of the Rules of the Supreme Court of 
Acts 1965, ch. 217, § 1; T-C.A., § 40-2014. Tennessee. 

Cross-References. Law Reviews. ) 
Appointment of counsel, § 40-14-1083. A Noble Ideal Whose Time Has Come (Penny 

Rule Roternnce. J. White), 18 Mem. St. U.L. Rev. 223 (1989). 


This section is referred to in Appendix F of 
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40-14-202 


NOTES TO DECISIONS 


Analysis 


1. Indigency. 
2. Compensation of Attorneys Representing In- 
digents. 


1. Indigency. 

It is not necessary that one be a “pauper” in 
order to be “indigent” for purposes of having 
appointed counsel in a criminal case. Rather, 
when one lacks the financial resources which 
would allow him to retain a competent criminal 
lawyer at the particular time he needs one, he 
is entitled to appointed counsel. State v. Gard- 
ner, 626 S.W.2d 721, 1981 Tenn. Crim. App. 
LEXIS 402 (Tenn. Crim. App. 1981). 

The fact that an accused has succeeded in 
obtaining his release on bail does not conclu- 
sively determine his nonindigency for the pur- 
pose of eligibility for appointed counsel. State v. 
Gardner, 626 S.W.2d 721, 1981 Tenn. Crim. 
App. LEXIS 402 (Tenn. Crim. App. 1981). 

The financial condition of a defendant’s rela- 
tives has no bearing on the question of the 
defendant’s solvency. State v. Gardner, 626 
S.W.2d 721, 1981 Tenn. Crim. App. LEXIS 402 
(Tenn. Crim. App. 1981). 

For the purpose of determining whether 
counsel will be appointed, an indigent person is 
one who does not possess compensation for the 
services of a competent attorney. It is not nec- 
essary that appellant be a pauper or destitute. 
It is irrelevant that appellant’s family may be 
financially capable of retaining counsel on his 
behalf. It is also irrelevant that the appellant 
does not stand accused of a felony. State v. 


40-14-202. Appointment by court. 


Henry, 733 S.W.2d 127, 1987 Tenn. Crim. App. 
LEXIS 2527 (Tenn. Crim. App. 1987). 

Court erred in finding that the parents, in a 
complex, extended dependency and neglect 
case, were not indigent and finding their seven 
children dependent and neglected and that the 
parents had committed severe child abuse; that 
finding could have led to termination of paren- 
tal rights and the parents clearly had a right to 
appointed counsel if they were indigent. The 
parents were entitled to a thorough hearing in 
compliance with T.C.A. § 40-14-202 to deter- 
mine if they were indigent and thus, entitled to 
appointed counsel under Tenn. Sup. Ct. R. 
13(d)(2)(B). Tenn. Dep’t of Children’s Servs. v. 
David H., 247 S.W.3d 651, 2006 Tenn. App. 
LEXIS 193 (Tenn. Ct. App. Mar. 21, 2006). 


2. Compensation of Attorneys Represent- 
ing Indigents. 

Counsel representing indigent persons by 
appointment in either civil or criminal cases 
have no right at common law to receive com- 
pensation from the state or to have their ser- 
vices billed as costs. Huskey v. State, 743 
S.W.2d 609, 1988 Tenn. LEXIS 4 (Tenn. 1988). 

The court rejected the contention that the 
limitations on fees paid to appointed counsel 
contained in the applicable statutes and court 
rules are unconstitutional insofar as they do 
not allow just compensation or fair market 
value for services rendered by attorneys ap- 
pointed to represent indigent persons accused 
in criminal cases. Huskey v. State, 743 S.W.2d 
609, 1988 Tenn. LEXIS 4 (Tenn. 1988). 


(a) In all felony cases, if the accused is not represented by counsel and the 
court determines by the manner provided in subsection (b) that the accused is 
an indigent person who has not competently waived the right to counsel, the 
court shall appoint to represent the accused either the public defender, if there 
is one for the county, or, in the absence of a public defender, a competent 
attorney licensed in this state. The court may call upon any legal aid agency 
operating in conjunction with an accredited college of law to recommend 
attorneys for appointment under this part. The court may, upon its own motion 
or upon application of counsel appointed under this section, name additional 
attorneys to aid and assist in the defense. Each appointment of counsel shall 
be denoted by an appropriate entry upon the minutes of the court, which shall 
state the name of counsel and the date of counsel’s appointment, but failure of 
the court to make such a minute entry shall not in any way invalidate the 
proceeding if an attorney was in fact appointed. Upon the appointment of an 
attorney under this section, no further proceeding shall be had until the 
attorney so appointed has had sufficient opportunity to prepare the case. If the 
court should determine that the accused is not an indigent person, the court 
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shall then advise the accused with respect to the accused’s right to counsel and 
afford the accused an opportunity to acquire counsel. 

(b) Whenever an accused informs the court that the accused is financially 
unable to obtain the assistance of counsel, it is the duty of the court to conduct 
a full and complete hearing as to the financial ability of the accused to obtain 
the assistance of counsel and, thereafter, make a finding as to the indigency of 
the accused. All statements made by the accused seeking the appointment of 
counsel shall be by sworn testimony in open court or written affidavit sworn to 
before the judge. 

(c) When making a finding as to the indigency of an accused, the court shall 
take into consideration: 

(1) The nature of the services to be rendered; 

(2) The usual and customary charges of an attorney in the community for 
rendering like or similar services; 

(3) The income of the accused regardless of source; 

(4) The poverty level income guidelines compiled and published by the 
United States department of labor; 

(5) The ownership or equity in any real or personal property; 

(6) The amount of the appearance or appeal bond, whether the party has 
been able to obtain release by making bond, and, if the party obtained 
release by making bond, the amount of money paid and the source of the 
money; and 

(7) Any other circumstances presented to the court which are relevant to 
the issue of indigency. 

(d) If a social service agency services the criminal justice system of the 
judicial district, and the court has reasonable cause to believe the accused has 
the financial resources to employ counsel, the court shall order the agency to 
conduct an investigation into the financial affairs of the accused and report its 
findings directly to the court. The court shall consider the contents of the 
agency’s report in making its determination and the report shall be made a 
part of the record in the cause. 

(e) If the court appoints counsel to represent an accused in a felony case 
under this section or in a misdemeanor case as required by law, but finds the 
accused is financially able to defray a portion or all of the cost of the accused’s 
representation, the court shall enter an order directing the party to pay into 
the registry of the clerk of the court any sum that the court determines the 
accused is able to pay. The sum shall be subject to execution as any other 
judgment and may also be made a condition of a discharge from probation. The 
court may provide for payments to be made at intervals, which the court shall 
establish, and upon terms and conditions as are fair and just. The court may 
also modify its order when there has been a change in circumstances of the 
accused. 

(f) The clerk of the court shall collect all moneys paid by an accused 
pursuant to this section. When the accused fails to comply with the orders of 
the court, the clerk shall notify the court of the accused’s failure to comply. At 
the conclusion of the proceedings in the trial court, the court shall order the 
clerk to pay to the administrative office of the courts any funds that the clerk 
collected from the accused. The clerk of the court shall receive a commission of 
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five percent (5%) of the moneys collected for the clerk’s services in collecting, 
handling and making payment pursuant to the order of the court; provided, 
that in counties having a population of more than seven hundred thousand 
(700,000), according to the 1990 federal census or any subsequent federal 
census, the commission shall be ten percent (10%). 

(g) If a defendant has been ordered to pay all or a portion of the accused’s 
representation pursuant to subsection (d), and if the administrative office of 
the courts receives funds paid pursuant to subsection (f) that are greater than 
the total amount which appointed counsel has claimed and has been reim- 
bursed pursuant to Supreme Court Rule 13, then any such excess funds shall 
be paid to the appointed attorney. 

(h) No court shall appoint a member of the general assembly as counsel for 
an indigent defendant unless the judge of the court certifies that no other 
equally competent attorney is available to represent the defendant. If the 
judge so certifies, it shall not be considered a conflict of interest for the member 
to represent the defendant or to be compensated for the representation in the 
same manner and amount as other court appointed attorneys. 

(i)(1) Every accused who informs the court that the accused is financially 

unable to obtain the assistance of counsel shall be required to complete the 

uniform affidavit of indigency. 

(2) It is a Class A misdemeanor for any person to intentionally or 
knowingly misrepresent, falsify or withhold any information required by an 
affidavit of indigency. 

(j) Before and during the trial of a criminal matter, the cover sheets that 
reflect the total fees and expenses paid to defense counsel and that reflect the 
total amount paid for expert services from public funds for the use in 
representing an indigent criminal defendant or prosecuting a criminal defen- 
dant are a public record. In addition, a record of the total amount paid to an 
expert from public funds is a public record if the expert has offered evidence 
and is known to the public because of testimony on the record. Before and 
during the trial of a criminal matter, detailed attorney fees and expense 
claims, motions and orders dealing with the authorization of expert services 
and detailed time sheets of undisclosed experts shall be sealed and unavailable 
for public inspection. 


History. 

Acts 1965, ch. 217, § 4; 1979, ch. 354, §§ 1, 2; 
T.C.A., § 40-2017; Acts 1986, ch. 878, §§ 1, 7; 
1992, ch. 892, § 1; 1995, ch. 456, § 8; 1996, ch. 
865, § 1; 1998, ch. 876,§ 1; 2010, ch. 754, §§ 1, 
2. 


Compiler’s Notes. 

For tables of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


Cross-References. 
Appointment and compensation of counsel 
for indigent defendants, Tenn. R. Sup. Ct. 13. 
Mandatory minimum fines, § 39-17-428. 
Penalty for Class A misdemeanor, § 40-35- 
111. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 5.16, 5.18. 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, §§ 22, 28. 


Law Reviews. 

Adjudicating Claims of Innocence for the 
Capitally Condemned in Tennessee: Embracing 
a Truth Forum (Dwight Aarons), 76 Tenn. L. 
Rev. 511 (2009). 

Criminal Law — Right to Counsel Extended 
to Any Imprisonable Offense — Reverberations 
of Gideon’s Trumpet, 3 Mem. St. U.L. Rev. 156. 

The Crisis in Representation of Tennessee 
Capital Cases (William P. Redick Jr.), 29 No. 2 
Tenn. B.J. 22 (1993). 
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NOTES TO DECISIONS 
Analysis point where his judgment controls as_ to 

whether there will in fact be an appeal. State ex 

1. Due Process. rel. Green v. Henderson, 220 Tenn. 551, 421 

2. Indigency Hearing. S.W.2d 86, 1967 Tenn. LEXIS 437 (1967). 

3. Authority of Attorney. : 

4. Opportunity to Prepare Case. 4, Opportunity to Prepare Case. 

5. —Murder. “Sufficient opportunity to prepare the case” 

6. Contempt. means a reasonable time under the facts and 

7. Attorney Fees. circumstances of the case. Brown v. State, 553 
S.W.2d 94, 1977 Tenn. Crim. App. LEXIS 279 

1. Due Process. (Tenn. Ct. App. 1977). 


It is the responsibility not only of court- 
appointed counsel, but of the trial judge and of 
the district attorney general as well to see that 
the rights of an indigent to an effective appel- 
late review are protected. Nelms v. State, 219 
Tenn. 727, 413 S.W.2d 378, 1967 Tenn. LEXIS 
384 (1967). 


2. Indigency Hearing. 

An indigency hearing is required at any point 
that the defendant claims indigency; simply 
because a criminal defendant was financially 
able to hire a lawyer at one point in the pro- 
ceedings against him, he is not forever pre- 
cluded from participating in a court-ordered 
indigency hearing and receiving the services of 
a court-appointed attorney if he should be 
found indigent. State v. Dubrock, 649 S.W.2d 
602, 1983 Tenn. Crim. App. LEXIS 383 (Tenn. 
Crim. App. 1983). 

Court erred in finding that the parents, in a 
complex, extended dependency and neglect 
case, were not indigent and finding their seven 
children dependent and neglected and that the 
parents had committed severe child abuse; that 
finding could have led to termination of paren- 
tal rights and the parents clearly had a right to 
appointed counsel if they were indigent. The 
parents were entitled to a thorough hearing in 
compliance with T.C.A. § 40-14-202 to deter- 
mine if they were indigent and thus, entitled to 
appointed counsel under Tenn. Sup. Ct. R. 
13(d)(2)(B). Tenn. Dep’t of Children’s Servs. v. 
David H., 247 S.W.3d 651, 2006 Tenn. App. 
LEXIS 193 (Tenn. Ct. App. Mar. 21, 2006). 


3. Authority of Attorney. 

Counsel for an indigent defendant who de- 
sires to appeal is without authority to make a 
judgment on the merits of the appeal to the 
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5. —Murder. 

Where defendant was charged with first- 
degree murder, additional time for preparation 
should have been granted to appointed counsel 
who had been engaged in the trial of other cases 
and had actually been in the trial of another 
case an hour before jury selection. Brown v. 
State, 553 S.W.2d 94, 1977 Tenn. Crim. App. 
LEXIS 279 (Tenn. Ct. App. 1977). 


6. Contempt. 

Trial court erred in summarily holding defen- 
dant in civil contempt because it did not have 
authority to hold him in contempt of court for 
failure to pay attorney fees or administrative 
costs assessed pursuant to the statute. State v. 
Abernathy, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 305 (Tenn. Crim. App. Apr. 26, 2016). 

If the trial court did have authority to use its 
contempt power to punish defendant for non- 
payment of fees assessed pursuant to the stat- 
ute, the holding of contempt would have to 
reversed for lack of notice to defendant. State v. 
Abernathy, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 305 (Tenn. Crim. App. Apr. 26, 2016). 


7. Attorney Fees. 

Order for a criminal defendant to pay a 
portion of his or her legal fees when he/she is 
found to be “partially” indigent is not a form of 
punishment; the legislature provided that the 
dollar amount to be paid is subject to execution 
as any other judgment and may also be made a 
condition of a discharge from probation, and it 
did not also provide that payment of the attor- 
ney fees could also be made a condition of 
probation, with failure to pay resulting in revo- 
cation of probation. State v. Abernathy, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 305 
(Tenn. Crim. App. Apr. 26, 2016). 


Any attorney appointed to represent any person under this part shall 
proceed to counsel with and represent the person at all stages of the 
proceedings before the court which appointed the attorney and also upon any 
appeal from the judgment of the court which imposes a prison sentence. 
Appointed counsel is required to represent the defendant only through the 
initial appellate review and is not required to pursue the matter through a 
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second tier discretionary appeal by applying to the supreme court for writ of 


certiorari. 


History. 
Acts 1965, ch. 217, § 5; 1976, ch. 645, § 1; 
T.C.A., § 40-2018. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 5.18, 33.101, 33.103. 


Tennessee Jurisprudence, 6A Tenn. Juris., 
Constitutional Law, § 45. 


Law Reviews. 
Duty to Advise Indigent of Right to Appointed 
Counsel on Appeal, 38 Tenn. L. Rev. 117 (1970). 


NOTES TO DECISIONS 


Analysis 


Purpose. 

. Reappointment of Counsel. 
Appeal. 

—Authority of Attorney. 
—Discretionary. 

. Waiver of Right to Counsel. 
Writ of Error Coram Nobis. 


Soe ee ee ee gee 


. Purpose. 

This section intends to prevent a gap in 
representation of defendant since to make the 
right to counsel meaningful it must be continu- 
ous. Parton v. State, 2 Tenn. Crim. App. 626, 
455 S.W.2d 645, 1970 Tenn. Crim. App. LEXIS 
493 (Tenn. Crim. App. 1970). 


2. Reappointment of Counsel. 

Action of the trial court in relieving counsel 
after argument for motion for a new trial and 
not appointing counsel was harmless, as coun- 
sel was later reappointed, and bill of exceptions 
was timely filed. Pernell v. State, 4 Tenn. Crim. 
App. 665, 475 S.W.2d 204, 1971 Tenn. Crim. 
App. LEXIS 438 (Tenn. Crim. App. 1971). 


3. Appeal. 

The court-appointed defense counsel, district 
attorney general, and trial judge all had a 
responsibility to have the bill of exceptions filed 
in a timely manner to preserve defendant’s 
right of appeal, and, where this was not done, 
the case was reversed in order for a proper 
record to be made. Nelms v. State, 219 Tenn. 
727, 413 S.W.2d 378, 1967 Tenn. LEXIS 384 
(1967). 

A defendant has a right to file a pro se 
petition for writ of certiorari, and failure of his 
counsel to so advise him of this right may result 
in a finding that his counsel ineffectively rep- 
resented him. Tolliver v. State, 629 S.W.2d 913, 
1981 Tenn. Crim. App. LEXIS 417 (Tenn. Crim. 
App. 1981). 

There is no constitutional right of appeal; yet 
where appellate review is provided by statute, 
the proceedings must comport with constitu- 
tional standards. State v. Gillespie, 898 S.W.2d 
738, 1994 Tenn. Crim. App. LEXIS 602 (Tenn. 
Crim. App. 1994). 

The right to counsel on a first tier appeal, 
derives from notions of equal protection and 


due process under the fourteenth amendment. 
State v. Gillespie, 898 S.W.2d 738, 1994 Tenn. 
Crim. App. LEXIS 602 (Tenn. Crim. App. 1994). 

Defendant’s petition for post-conviction relief 
was properly denied because he did not show 
ineffective assistance of counsel as he failed to 
prove by clear and convincing evidence that he 
did not know of his right to appeal, and he 
failed to prove by clear and convincing evidence 
that he did not waive his right to appeal; and 
trial counsel’s failure to file a written waiver of 
appeal was a fact that the trial court properly 
considered in the ineffective assistance of coun- 
sel claim, but that fact, in and of itself, was 
insufficient to show deficient performance. Ar- 
royo v. State, 434 S.W.3d 555, 2014 Tenn. 
LEXIS 370 (Tenn. May 21, 2014). 


4, —Authority of Attorney. 

Counsel for an indigent defendant who de- 
sires to appeal is without authority to make a 
judgment on the merits of the appeal to the 
point where his judgment controls as to 
whether there will in fact be an appeal. State ex 
rel. Green v. Henderson, 220 Tenn. 551, 421 
S.W.2d 86, 1967 Tenn. LEXIS 437 (1967). 


5. —Discretionary. 

This section, prior to the 1976 amendment, 
required that indigent defendants be furnished 
court appointed attorneys to prepare certiorari 
petitions at the second tier discretionary level, 
although federal law did not require publicly 
paid attorneys at that stage. State v. Williams, 
529 S.W.2d 714, 1975 Tenn. LEXIS 588 (Tenn. 
1975). 

Where defendant, who was convicted of bur- 
glary in the second degree, was declared indi- 
gent after entry of judgment of conviction but 
prior to perfecting his appeal, and where the 
record failed to reflect that any attorney was 
ever appointed to represent defendant, this 
section was inapplicable to defendant’s re- 
tained counsel who failed to file a petition for 
certiorari despite a clear understanding with 
defendant that the action would be taken. 
Moultrie v. State, 542 S.W.2d 835, 1976 Tenn. 
Crim, App. LEXIS 359 (Tenn. Crim. App. 1976). 

Although court-appointed counsel is required 
to represent a defendant only through the ini- 
tial appellate review, where counsel assured 
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the convicted defendant that he would file for 
writ of certiorari to the supreme court but 
permitted the time to expire without notice to 
defendant, defendant was deprived of his con- 
stitutional right to file a pro se petition and was 
entitled to relief. State v. Hopson, 589 S.W.2d 
952, 1979 Tenn. Crim. App. LEXIS 291 (Tenn. 
Crim. App. 1979). 

An indigent has no constitutional right to 
have counsel appointed for the purpose of pur- 
suing a second tier discretionary appeal. Toll- 
iver v. State, 629 S.W.2d 913, 1981 Tenn. Crim. 
App. LEXIS 417 (Tenn. Crim. App. 1981). 

In order to assure that a defendant is not left 
ignorant of his procedural rights to pursue a 
discretionary appeal from a final judgment of 
the supreme court, court has superimposed on 
this section, among the rules promulgated to 
govern practice before that tribunal, rules set- 
ting out prescribed procedures to accomplish 
that purpose, including Tenn. R. Sup. Ct. 14, 
providing for the withdrawal of counsel for 
indigent defendants after an adverse decision 
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in the court of criminal appeals. State v. Brown, 
653 S.W.2d 765, 1983 Tenn. Crim. App. LEXIS 
392 (Tenn. Crim. App. 1983). 


6. Waiver of Right to Counsel. 

The law did not require an appeal of a con- 
viction in a criminal case in the event the 
defendant, for reasons satisfactory to himself, 
desired not to have such an appeal, and a 
voluntary and knowing waiver of the right to 
appeal waived the right to counsel to handle 
such an appeal. Collins v. State, 670 S.W.2d 
219, 1984 Tenn. LEXIS 929 (Tenn. 1984). 


7. Writ of Error Coram Nobis. 

Because counsel was appointed to represent 
defendant in a direct appeal, defendant was not 
precluded from filing a pro se petition for writ of 
error coram nobis more than one year after an 
order was entered terminating counsel’s obliga- 
tion to represent defendant on direct appeal. 
Willis v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 488 (Tenn. Crim. App. July 7, 
2016). 


DECISIONS UNDER PRIOR LAW 


1. Failure to File Writ of Certiorari. 
Failure of appellate counsel to file a writ of 

certiorari to the supreme court was a statutory 

violation as opposed to a constitutional right 
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under the pre-1976 law. Moultrie v. State, 584 
S.W.2d 217, 1978 Tenn. Crim. App. LEXIS 363 
(Tenn. Crim. App. 1978). 


In all proceedings for the writ of habeas corpus or the writ of error coram 
nobis, the court having jurisdiction of those matters shall determine the 
question of indigency and appoint counsel, if necessary, in the manner set out 


in this part. 


History. 
Acts 1965, ch. 217, § 6; T.C.A., § 40-2019. 


Textbooks. 
Tennessee Jurisprudence, 14 Tenn. Juris., 
Habeas Corpus, § 10. 


Law Reviews. 

Post-Conviction Relief in Tennessee — Four- 
teen Years of Judicial Administration Under 
the Post-Conviction Procedure Act (Gary L. 
Anderson), 48 Tenn. L. Rev. 605 (1981). 


NOTES TO DECISIONS 


Analysis 


1. Right to Counsel. 
2. Compensation of Attorneys. 


1. Right to Counsel. 

McLaney v. Bell, 59 S.W.3d 90, 2001 Tenn. 
LEXIS 764 (Tenn. 2001) is overruled to the 
extent that it can be interpreted to require the 
appointment of counsel and a hearing when- 
ever a pro se habeas corpus petition alleges 
that an agreed sentence is illegal based on facts 
not apparent from the face of the judgment; 
summary dismissal may be proper when the 


defendant fails to attach to the habeas corpus 
petition pertinent documents from the record of 
the underlying proceedings to support his fac- 
tual assertions. Summers v. State, 212 S.W.3d 
251, 2007 Tenn. LEXIS 15 (Tenn. 2007). 


2. Compensation of Attorneys. 

There was no provision for counsel appointed 
for indigent persons in habeas corpus or coram 
nobis proceedings to be compensated by the 
state since such proceedings by their nature 
were civil rather than criminal. State ex rel. 
Austin v. Johnson, 218 Tenn. 433, 404 S.W.2d 
244, 1966 Tenn. LEXIS 642 (1966). 
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40-14-205. Withdrawal of counsel — Replacement by court. 


(a) The court may, upon good cause shown, permit an attorney appointed 
under this part to withdraw as counsel of record for the accused. If any 
attorney is permitted to withdraw, the court shall, in the manner contained in 
§ 40-14-202, immediately appoint another attorney in the former attorney’s 
place. 

(b) The court may, upon its own motion, replace any attorney appointed 
under this part if the court deems replacement of the attorney necessary to 


preserve the rights of the accused. 


History. 
Acts 1965, ch. 217, 8§ 7, 8; T.C.A., §§ 40- 
2020, 40-2021. 


Cross-References. 
District public defenders, title 8, ch. 14, part 
iv 


Disciplinary Board Opinions. 

Duties of defense counsel where capital de- 
fendant instructs counsel not to investigate or 
present mitigating evidence. Formal Ethics 
Opinion 84-F-73(a) (3/16/99). 


NOTES TO DECISIONS 


Analysis 


. Application. 

. Appointment of Successor Counsel. 
. Leave to Withdraw — By Counsel. 
. Appellate Review. 


= Pwnre 


. Application. 

This section applies to post-conviction pro- 
ceedings. Goodner v. State, 484 S.W.2d 364, 
1972 Tenn. Crim. App. LEXIS 337 (Tenn. Crim. 
App. 1972). 


2. Appointment of Successor Counsel. 

If the trial court finds that good cause has 
been shown for withdrawal of counsel, the court 
should appoint successor counsel immediately. 
Parton v. State, 2 Tenn. Crim. App. 626, 455 
S.W.2d 645, 1970 Tenn. Crim. App. LEXIS 493 
(Tenn. Crim. App. 1970). 

Where after motion for new trial was over- 
ruled and appointed counsel had prayed and 
been granted appeal to court of criminal ap- 
peals, appointed counsel moved for and was 
granted leave to withdraw as attorney of record 
but successor counsel was not immediately ap- 
pointed, this statute was not complied with but 
error was harmless where defendant was not 
prejudiced and had excellent representation 
both at the trial level and on appeal. Parton v. 
State, 2 Tenn. Crim. App. 626, 455 S.W.2d 645, 
1970 Tenn. Crim. App. LEXIS 493 (Tenn. Crim. 
App. 1970). 


3. Leave to Withdraw — By Counsel. 
Once appointed, counsel should not ask leave 


to withdraw unless compelled to do so and he 
can show good cause. Parton v. State, 2 Tenn. 
Crim. App. 626, 455 S.W.2d 645, 1970 Tenn. 
Crim. App. LEXIS 493 (Tenn. Crim. App. 1970). 

Where there was nothing in the record that 
would require mandatory withdrawal of coun- 
sel, or even permit the permissive withdrawal 
of counsel, there was no reversible error in 
connection with the trial court’s denial of coun- 
sel’s motion to withdraw. State v. Branam, 855 
S.W.2d 563, 1993 Tenn. LEXIS 197 (Tenn. 
1993). 

The trial court did not abuse its discretion in 
denying counsel’s motion to withdraw where 
counsel was familiar with the case and wit- 
nesses, the matter had been reset numerous 
times, and well over a year had passed between 
the defendant’s initial conviction and the date 
of the trial in criminal court. State v. Russell, 10 
S.W.3d 270, 1999 Tenn. Crim. App. LEXIS 321 
(Tenn. Crim. App. 1999), review or rehearing 
denied, — S.W.3d —, 1999 Tenn. LEXIS 480 
(Tenn. Oct. 4, 1999). 


4, Appellate Review. 

The decision whether to allow counsel to 
withdraw in a pending criminal matter is 
vested in the sound discretion of the trial court, 
and the decision will not be reversed on appeal 
unless an abuse of discretion is shown. State v. 
Russell, 10 S.W.3d 270, 1999 Tenn. Crim. App. 
LEXIS 321 (Tenn. Crim. App. 1999), review or 
rehearing denied, — S.W.3d —, 1999 Tenn. 
LEXIS 480 (Tenn. Oct. 4, 1999). 


40-14-206. Rules to be prescribed by supreme court. 


The supreme court shall prescribe by rule the nature of the expenses for 
which reimbursement may be allowed under this part, and the limitations on 
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and conditions for reimbursement as it deems appropriate and in the public 
interest, subject to this part. The rules shall also specify the form and content 
of applications for reimbursement or compensation to be filed under this part. 
The court may adopt other rules with regard to the accomplishment of the 
purposes of this part as it deems appropriate in the public interest. The rules 
shall provide for compensation for appointed counsel, not otherwise compen- 
sated, in all cases where appointment of counsel is required by law. 


Effective Assistance of Counsel at a Prelimi- 
nary Hearing in Tennessee, 43 Tenn. L. Rev. 


History. 
Acts 1965, ch. 217, § 9; T.C.A., § 40-2022; 


Acts 1986, ch. 878, § 2. 635 (1976). 
Law Reviews. 
The Right to a Preliminary Hearing and 
40-14-207. Compensation — Necessary services for indigent defen- 


dants. 


(a) Other than public defenders and post-conviction defenders, attorneys 
appointed under this part shall be entitled to reasonable compensation for 
their services prior to trial, at trial, and during the appeal of the cause and 
shall be entitled to reimbursement for their reasonable and necessary ex- 
penses in accordance with the rules of the supreme court. 

(b) In capital cases where the defendant has been found to be indigent by 
the court of record having jurisdiction of the case, the court in an ex parte 
hearing may, in its discretion, determine that investigative or expert services 
or other similar services are necessary to ensure that the constitutional rights 
of the defendant are properly protected. If that determination is made, the 
court may grant prior authorization for these necessary services in a reason- 
able amount to be determined by the court. The authorization shall be 
evidenced by a signed order of the court. The order shall provide for the 
reimbursement of reasonable and necessary expenses by the administrative 
director of the courts as authorized by this part and rules promulgated 
thereunder by the supreme court. 


History. 

Acts 1965, ch. 217, § 10; 1973, ch. 248, § 1; 
T.C.A., § 40-2028; Acts 1984, ch. 925, § 1; 
1986, ch. 878, §§ 3, 4; 1988, ch. 996, §§ 1-3; 
1992, ch. 965, § 2; 1993, ch. 66, §§ 51, 52; 2005, 
ch. 104, § 1. 


Compiler’s Notes. 

This section may be affected by § 9-1-116, 
concerning entitlement to funds, absent appro- 
priation. 


Cross-References. 
Compensation of counsel for indigent defen- 
dants, Tenn. R. Sup. Ct. 13. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 23.15. 


Law Reviews. 

Criminal Procedure — Narrowing the Rights 
of Future Indigent Criminal Defendants in the 
Name of Due Process, 16 Mem. St. U.L. Rev. 
417 (1986). 

Pretend Justice — Defense Representation in 
Tennessee Death Penalty Cases (William P. 
Redick, Jr., Bradley A. MacLean, and M. Shane 
Truett), 38 U. Mem. L. Rev. 303 (2008). 

The Crisis in Representation of Tennessee 
Capital Cases (William P. Redick Jr.), 29 No. 2 
Tenn. B.J. 22 (1998). 
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NOTES TO DECISIONS 


Analysis 


. Scope of Compensation. 

. Determination of Compensation. 
. Investigator. 

. Capital Cases. 

. Non-Capital Cases. 

Support Services. 

. Jury Selection Expert. 


me NHMPwWNe 


. Scope of Compensation. 

The general assembly intended compensa- 
tion for counsel for indigents at all stages of 
felony proceedings, including those before local 
committing magistrates such as general ses- 
sions or municipal courts; further, the right to 
compensation of counsel for indigents has been 
extended to misdemeanor cases as well as to 
felonies. The supreme court also has been di- 
rected to provide rules for compensation in all 
cases where appointment of counsel is required 
by law. Allen v. McWilliams, 715 S.W.2d 28, 
1986 Tenn. LEXIS 840 (Tenn. 1986) (See Tenn. 
R. Sup. Ct. 13). 

Court did not abuse its discretion in denying 
authorization for all of the requested expert 
funding by defendant because the trial court 
offered insightful and reasonable explanations 
for its actions on each of the ex parte motions, it 
did not deny outright all additional funding for 
expert services, but only that which it found 
unnecessary, and as the trial court stated, the 
continual granting of repeated evaluations 
would have merely created an unnecessary 
“endless cycle.” Reid v. State, —S.W.3d —, 2011 
Tenn. Crim. App. LEXIS 605 (Tenn. Crim. App. 
Aug. 8, 2011), affd, Reid ex rel. Martiniano v. 
State, 396 S.W.3d 478, 2013 Tenn. LEXIS 84 
(Tenn. Jan. 24, 2013). 


2. Determination of Compensation. 

Nothing in Tenn. R. Sup. Ct. 13 or T.C.A. 
§ 40-14-207 provides the trial court with the 
authority to determine that the established 
rate of compensation is unreasonable and re- 
place it with its own. In re Gant, 937 S.W.2d 
842, 1996 Tenn. LEXIS 580 (Tenn. 1996). 


3. Investigator. 

The defendant made no showing that without 
the assistance of an investigator he was, in fact, 
unable to adequately interview potential wit- 
nesses. State v. Evans, 838 S.W.2d 185, 1992 
Tenn. LEXIS 554 (Tenn. 1992), cert. denied, 
Tennessee v. Middlebrooks, 510 U.S. 1064, 114 
S. Ct. 740, 126 L. Ed. 2d 702, 1994 U.S. LEXIS 
402 (1994). 

A showing of defendant’s general desire to 
have an expert assist in some vague manner 
was not sufficient to overturn the trial court’s 
denial of his motion for investigative services. 
State v. Shepherd, 902 S.W.2d 895, 1995 Tenn. 
LEXIS 269 (Tenn. 1995). 


4, Capital Cases. 

Defendant’s request for a psychologist to tes- 
tify as to duress defense did not fall within 
category of services necessary to protect defen- 
dant’s constitutional rights under T.C.A. § 40- 
14-207(b) since duress was a pure fact issue on 
which no expert testimony would be admis- 
sible. State v. West, 767 S.W.2d 387, 1989 Tenn. 
LEXIS 28 (Tenn. 1989), cert. denied, West v. 
Tennessee, 111 L. Ed. 2d 764, 110 S. Ct. 3254, 
497 U.S. 1010, 1990 U.S. LEXIS 3432 (1990). 

When a defendant demonstrates that his 
sanity at the time of the offense is an issue, the 
state must, at a minimum, assure him access to 
a competent psychiatrist who will conduct an 
appropriate examination and assist in the pre- 
sentation of the defense. That does not, how- 
ever, include the selection of a psychiatrist of 
his choosing. State v. Oody, 823 S.W.2d 554, 
1991 Tenn. Crim. App. LEXIS 405 (Tenn. Crim. 
App. 1991). 

T.C.A. § 40-14-207(b) does not require that a 
defendant have an expert of his choice ap- 
pointed. State v. Smith, 857 S.W.2d 1, 1993 
Tenn. LEXIS 149 (Tenn. 1993), rehearing de- 
nied, — S.W.2d —, 1993 Tenn. LEXIS 248 
(Tenn. June 28, 1993), cert. denied, Smith v. 
Tennessee, 510 U.S. 996, 114 S. Ct. 561, 126 L. 
Ed. 2d 461, 1993 U.S. LEXIS 7408 (1993), cert. 
denied, Tennessee v. Bane, 510 U:S. 1040, 114 
S. Ct. 682, 126 L. Ed. 2d 650, 1994 U.S. LEXIS 
63 (1994). 

T.C.A. § 40-14-207(b) does not require any 
particular form for an ex parte hearing. State v. 
Smith, 857 S.W.2d 1, 1993 Tenn. LEXIS 149 
(Tenn. 1993), rehearing denied, — S.W.2d —, 
1993 Tenn. LEXIS 248 (Tenn. June 28, 1993), 
cert. denied, Smith v. Tennessee, 510 U.S. 996, 
114 S. Ct. 561, 126 L. Ed. 2d 461, 1993 U.S. 
LEXIS 7408 (1993), cert. denied, Tennessee v. 
Bane, 510 U.S. 1040, 114 S. Ct. 682, 126 L. Ed. 
2d 650, 1994 U.S. LEXIS 63 (1994). 

Where the trial judge stated in chambers 
that he would not entertain any motions re- 
garding expert services for the defense without 
the district attorney present, there was no 
prejudice to the defendant in the process em- 
ployed by the judge to provide the defendant 
with such expert assistance as was needed. 
State v. Smith, 857 S.W.2d 1, 1993 Tenn. LEXIS 
149 (Tenn. 1993), rehearing denied, — S.W.2d 
—, 1993 Tenn. LEXIS 248 (Tenn. June 28, 
1993), cert. denied, Smith v. Tennessee, 510 
U.S. 996, 1148S. Ct. 561, 126 L. Ed. 2d 461, 1993 
U.S. LEXIS 7408 (1993), cert. denied, Tennes- 
see v. Bane, 510 U.S. 1040, 114 S. Ct. 682, 126 
L. Ed. 2d 650, 1994 U.S. LEXIS 63 (1994). 

T.C.A. § 40-14-207(b) applies to capital post- 
conviction cases and, therefore, under appro- 
priate circumstances, an indigent petitioner in 
such a case is entitled to an ex parte hearing on 
a motion for expert or investigative services 
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and Tenn. R. Sup. Ct. 18, § 3, delineates the 
procedure that both the movant and the trial 
court are to follow when requesting, or ruling 
upon a request, for such services. Owens v. 
State, 908 S.W.2d 923, 1995 Tenn. LEXIS 614 
(Tenn. 1995), superseded by statute as stated 
in, Medlock v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 792 (Tenn. Crim. App. Oct. 
21, 2016). 

The application of T.C.A. § 40-14-207(b) is 
limited to the original capital trial and post- 
conviction proceedings arising therefrom. Coe 
v. State, 17 S.W.3d 193, 2000 Tenn. LEXIS 116 
(Tenn. 2000), cert. denied, Bell v. Coe, 529 U.S. 
1034, 120 S. Ct. 1460, 146 L. Ed. 2d 344, 2000 
U.S. LEXIS 2200 (2000), cert. denied, Coe v. 
Tennessee, 146 L. Ed. 2d 344, 120 S. Ct. 1460, 
529 U.S. 1034, 2000 U.S. LEXIS 2199 (2000). 

Defendants’ conclusory statement that a jury 
selection expert is necessary for an effective 
defense in every capital case was insufficient to 
establish a particularized need; appointment of 
a jury selection expert is not necessary when 
the record fails to show that the expert would 
have materially assisted the defense or that the 
defendant was deprived of a fair trial. State v. 
Dellinger, 79 S.W.3d 458, 2002 Tenn. LEXIS 
207 (Tenn. 2002), rehearing denied, — S.W.3d 
—, 2002 Tenn. LEXIS 273 (Tenn. 2002), cert. 
denied, Dellinger v. Tennessee, 537 U.S. 1090, 
123 S. Ct. 695, 154 L. Ed. 2d 635, 2002 U.S. 
LEXIS 9295 (2002). 

Petitioner inmate, who had been convicted of 
first-degree murder in 1982 and sentenced to 
death, met the qualifications to request expert 
services pursuant to T.C.A. § 40-14-207(b), as 
it authorized expert services if necessary for 
the protection of the constitutional rights of 
indigent defendants. Miller v. Bell, 655 F. Supp. 
2d 838, 2009 U.S. Dist. LEXIS 82557 (E.D. 
Tenn. Sept. 10, 2009), aff'd, Miller v. Colson, 
694 F.3d 691, 2012 FED App. 333P (6th Cir.), 
2012 U.S. App. LEXIS 19213 (6th Cir. Tenn. 
2012). 

Defendant’s convictions for first-degree mur- 
der, attempted first-degree murder, and aggra- 
vated arson were proper because, in light of the 
relatively small size of the minority communi- 
ties in the country, the variances were simply 
insufficient to warrant a finding that the trial 
court abused its discretion by declining to per- 
mit defendant to retain a statistician, T.C.A. 
§ 40-14-207(b). That conclusion was bolstered 
by the demonstrated familiarity and skill of 
defendant’s lead counsel in presenting legal 
arguments based on statistical analysis. State 
v. Hester, 324 S.W.3d 1, 2010 Tenn. LEXIS 897 
(Tenn. Oct. 5, 2010), cert. denied, Hester v. 
Tennessee, 179 L. Ed. 2d 896, 563 U.S. 939, 131 
S. Ct. 2096, 2011 U.S. LEXIS 3140 (U.S. 2011), 
superseded by statute as stated in, State v. 
Wilson, — S.W.3d —, 2013 Tenn. Crim. App. 
LEXIS 126 (Tenn. Crim. App. Feb. 13, 2013). 


CRIMINAL PROCEDURE 


302 


- 


5. Non-Capital Cases. 

The legislature has provided statutory au- 
thority for the compensation of defendant’s 
experts in capital cases only. Accordingly, indi- 
gent defendant was not entitled to funds for the 
employment of deoxyribonucleic acid (DNA) 
expert witness in aggravated rape prosecution. 
State v. Harris, 866 S.W.2d 583, 1992 Tenn. 
Crim. App. LEXIS 492 (Tenn. Crim. App. 1992). 

Even though general assembly has not au- 
thorized funds for experts in non-capital cases, 
constitutional due process applies whether 
death penalty is sought or not. The test is 
whether indigent defendant demonstrated be- 
fore trial the necessity of expert assistance 
upon an issue likely to be significant at trial, 
and burden is on defendant to establish that 
expert would be of material assistance in estab- 
lishment of his defense theory. State v. Ed- 
wards, 868 S.W.2d 682, 1993 Tenn. Crim. App. 
LEXIS 228 (Tenn. Crim. App. 1993). 

Defendant failed to make required showing 
for authorization of funds to employ deoxyribo- 
nucleic acid (DNA) expert as his request for 
“assistance in his defense” or for “information 
regarding the DNA evidence the state would 
seek to introduce” was too general in nature 
and the circumstances did not adequately es- 
tablish “particularized necessity” for a DNA 
expert. State v. Edwards, 868 S.W.2d 682, 1993 
Tenn. Crim. App. LEXIS 228 (Tenn. Crim. App. 
1993). 

There is no rule or statute that entitles a 
non-capital post-conviction petitioner to a state 
funded expert. Davis v. State, 912 S.W.2d 689, 
1995 Tenn. LEXIS 691 (Tenn. 1995), super- 
seded by statute as stated in, Medlock v. State, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 792 
(Tenn. Crim. App. Oct. 21, 2016). 

Postconviction court did not err by denying 
petitioner’s request for a mental health evalu- 
ation under T.C.A. § 40-14-207 because it did 
not apply to non-capital cases, and when peti- 
tioner filed his petition for relief, he was no 
longer at risk of receiving the death penalty as 
he had pleaded guilty and received four concur- 
rent and two consecutive life sentences. Burrell 
v. State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 176 (Tenn. Crim. App. Mar. 9, 2017). 


6. Support Services. 

The trial court did not abuse its discretion in 
denying counsel’s request for a treatise on Ten- 
nessee death penalty litigation. State v. Cam- 
eron, 909 S.W.2d 836, 1995 Tenn: Crim. App. 
LEXIS 288 (Tenn. Crim. App. 1995). 

In a prosecution for forgery, defense counsel’s 
failure to request funds for a handwriting ex- 
pert was not prejudicial where defendant did 
not establish that the expert would be of mate- 
rial assistance in the establishment of his de- 
fense theory. State v. Williams, 929 S.W.2d 385, 
1996 Tenn. Crim. App. LEXIS 120 (Tenn. Crim. 
App. 1996). 
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7. Jury Selection Expert. 

There was no showing of any special need for 
a jury selection expert or that the court had 
abused its discretion in denying a motion for 
funds for a jury selection expert. Black v. Bell, 
181 F. Supp. 2d 832, 2001 U.S. Dist. LEXIS 
22680 (M.D. Tenn. 2001), affd, 664 F.3d 81, 
2011 FED App. 318P, 2011 U.S. App. LEXIS 
24798 (6th Cir. Dec. 15, 2011). 

Because defendant failed to establish that 
the jury venire, drawn from rolls of licensed 
drivers, was systematically and unconstitution- 
ally structured to exclude potential jurors on 
the basis of race and because defendant failed 
to show a particularized need for an expert 
statistician, the trial court did not abuse its 
discretion in denying defendant’s request for 
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the services of an expert in demographics and 
statistics. State v. Hester, — S.W.3d —, 2009 
Tenn. Crim. App. LEXIS 363 (Tenn. Crim. App. 
Feb. 5, 2009), affd, 324 S.W.3d 1, 2010 Tenn. 
LEXIS 897 (Tenn. Oct. 5, 2010). 

Denial of a jury selection expert did not 
result in a fundamentally unfair trial as the 
denial of such an expert did not prevent the 
inmate from raising doubts about the strength 
of the state’s evidence against him, did not 
prevent him from gaining potentially conclu- 
sive exculpatory evidence in support of his 
defense, and did not deny him a fair and 
impartial jury. Sutton v. Bell, 683 F. Supp. 2d 
640, 2010 U.S. Dist. LEXIS 5292 (E.D. Tenn. 
Jan. 22, 2010). 


DECISIONS UNDER PRIOR LAW 


1. Defense of Indigent Without Compensa- 
tion. 
Requiring counsel to defend indigents with- 


property of counsel without just compensation. 
Scott v. State, 216 Tenn. 375, 392 S.W.2d 681, 
1965 Tenn. LEXIS 661 (1965). 


out compensation did not amount to taking of 


40-14-208. Applications for reimbursement or compensation. 


(a) Each attorney seeking reimbursement or compensation under this part 
shall file an application with the trial court stating in detail the nature and 
amount of the expenses claimed, supporting the claim with receipts showing 
payment of the expenses and stating the nature and extent of services 
performed including those in connection with any preliminary hearing. 

(b) Any attorney rendering services or incurring expenses incident to any 
appeal and seeking compensation or reimbursement therefor shall file an 
application with the appellate court stating in detail the matters required in 
applications to trial courts and any other information as the rules of the court 
require. 

(c) All applications for compensation or reimbursement shall also state any 
payments made or to be made to the applicant by or on behalf of the accused, 
and the court, in fixing compensation, shall take those payments into account. 

(d) Acertified copy of the court order fixing any compensation or approving 
any expenses under this part, along with a true copy of the attorney’s 
application, shall be forwarded to the administrative director of the courts, 
who shall audit and review the order and application, and upon finding 
payment to be in order, process the payment of compensation and expenses out 
of money appropriated for that purpose. 


History. 
Acts 1965, ch. 217, §§ 11-14; T.C.A., §§ 40- 
2024 — 40-2027; Acts 1993, ch. 66, § 53. 
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NOTES TO DECISIONS 


Analysis 


. Jurisdiction. 

. Scope of Compensation. 

Review of Fee Award. 

—No Independent Cause of Action. 
Audit. 


rH oT 9 BO 


. Jurisdiction. 

The statutes governing appointment and 
compensation of counsel for judgment defen- 
dants in the trial courts of Tennessee vest 
exclusive jurisdiction of all claims for compen- 
sation for such services in the trial court where 
the appointment was made and the services 
rendered, regardless of whether the claim is 
asserted as a contractual claim against the 
state of Tennessee, a statutory claim, a consti- 
tutional claim or otherwise based. Huskey v. 
State, 688 S.W.2d 417, 1985 Tenn. LEXIS 475 
(Tenn. 1985), appeal dismissed, Huskey v. Ten- 
nessee, 474 U.S. 936, 106 S. Ct. 299, 88 L. Ed. 
2d 277, 1985 U.S. LEXIS 4168 (1985). 


2. Scope of Compensation. 

The general assembly intended compensa- 
tion for counsel for indigents at all stages of 
felony proceedings, including those before local 
committing magistrates such as general ses- 
sions or municipal courts; further, the right to 
compensation of counsel for indigents has been 
extended to misdemeanor cases as well as to 
felonies. The supreme court also has been di- 
rected to provide rules for compensation in all 
cases where appointment of counsel is required 
by law. Allen v. McWilliams, 715 S.W.2d 28, 


1986 Tenn. LEXIS 840 (Tenn. 1986) (See Tenn. 
R. Sup. Ct. 18). 


3. Review of Fee Award. 

Review of a fee award of the court of criminal 
appeals should be sought pursuant to T.R.A.P. 
11. Huskey v. State, 688 S.W.2d 417, 1985 Tenn. 
LEXIS 475 (Tenn. 1985), appeal dismissed, 
Huskey v. Tennessee, 474 U.S. 936, 106 S. Ct. 
299, 88 L. Ed. 2d 277, 1985 U.S. LEXIS 4168 
(1985). 


4. —No Independent Cause of Action. 

With respect to services rendered in the trial 
court, no independent cause of action against 
the state of Tennessee can be pursued by a 
lawyer dissatisfied with the award of a fee for 
representing indigent defendants in the appel- 
late courts; such a claim must be timely filed in 
the criminal cases wherein the services were 
rendered. Huskey v. State, 688 S.W.2d 417, 
1985 Tenn. LEXIS 475 (Tenn. 1985), appeal 
dismissed, Huskey v. Tennessee, 474 U.S. 936, 
106 S. Ct. 299, 88 L. Ed. 2d 277, 1985 U.S. 
LEXIS 4168 (1985). 


5. Audit. 

The audit is for the sole purpose of determin- 
ing whether the statutory maximum hourly, 
daily and per case limitations have been ob- 
served. Huskey v. State, 688 S.W.2d 417, 1985 
Tenn. LEXIS 475 (Tenn. 1985), appeal dis- 
missed, Huskey v. Tennessee, 474 U.S. 936, 106 
S. Ct. 299, 88 L. Ed. 2d 277, 1985 U.S. LEXIS 
4168 (1985). 


40-14-209. Reimbursement for public defenders. 


The state shall reimburse counties, metropolitan governments and munici- 
palities having public defenders for the operation of the public defenders offices 
in accordance with procedures and subject to the limitations provided in 


§ 8-14-110. 


History. 
Acts 1965, ch. 217, § 15; 1978, ch. 859, § 1; 
T.C.A., § 40-2028; Acts 1992, ch. 965, § 3. 


Compiler’s Notes. 
This section may be affected by § 9-1-116, 


concerning entitlement to funds, absent appro- 
priation. 

Section 8-14-310 referenced in this section 
was renumbered as 8-14-110 by the authority of 
the code commission in 2016. 


NOTES TO DECISIONS 


1. Scope of Compensation. 

The general assembly intended compensa- 
tion for counsel for indigents at all stages of 
felony proceedings, including those before local 
committing magistrates such as general ses- 
sions or municipal courts; further, the right to 
compensation of counsel for indigents has been 


extended to misdemeanor cases as well as to 
felonies. The supreme court also has been di- 
rected to provide rules for compensation in all 
cases where appointment of counsel is required 
by law. Allen v. McWilliams, 715 S.W.2d 28, 
1986 Tenn. LEXIS 840 (Tenn. 1986) (See Tenn. 
R. Sup. Ct. 13). 
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40-14-210. Charges for defraying costs of representing indigent defen- 
dants. 


(a)(1) In every misdemeanor and felony prosecution instituted in counties 

having a population in excess of four hundred fifty thousand (450,000), 

according to the 1980 federal census or any subsequent federal census, there 

shall be collected a twelve-dollar-and-fifty-cent cost for the purpose of 
defraying the costs of legal representation and support services provided 
indigent defendants in criminal proceedings. 

(2) This section shall take effect in counties with a population of not more 
than seven hundred fifty thousand (750,000) and not less than four hundred 
fifty thousand (450,000), according to the 1980 federal census, or any 
subsequent federal census upon approval by two-thirds (24) vote of the 
metropolitan council of Nashville-Davidson County. 

(3) This section shall take effect in any county with approval by two- 
thirds (24) vote of the county legislative body. 

(b) It is the duty of the clerk of every court having jurisdiction of state 
misdemeanors and felonies to include in every misdemeanor and felony cost 
bill the twelve-dollar-and-fifty-cent charge which shall be remitted to the 
county government, except in counties that are part of a multiple county 
judicial district as defined in § 16-2-506, in which case this charge shall be 
remitted to the office of the executive director of the district public defenders 
conference for the purpose of providing supplemental funding for the office of 
the district public defender within that judicial district. It is the legislative 
intent of this subsection (b) that these funds shall not revert to the state 
general fund but shall instead be carried forward for the purpose for which 
they were originally intended. 

(c) All costs collected by county government pursuant to this section shall be 
used for providing representation and support services to indigent defendants 
in criminal proceedings. 

(d) Any county may supplement the funds of the district public defender 
system to represent indigent defendants in criminal prosecution. The costs 
collected by the county under this section shall be supplemental and in 
addition to any funds received under this chapter or under title 8, chapter 14, 
relative to public defenders, for services rendered by the public defender and 
assistants to the indigent. 

(e) This section does not apply to nonmoving traffic violations. 

(f) In every misdemeanor and felony prosecution in which the privilege tax 
for the criminal injuries compensation fund established by § 40-24-107 is also 
levied, the cost imposed by this section shall not be construed as having 
priority over collection of that privilege tax. 


History. Compiler’s Notes. 

Acts 1982, ch. 726, § 1; T.C.A., § 40-2045; For tables of U.S. decennial populations of 
Acts 1983, ch. 343, §§ 1-3; 1988, ch. 957, §§ 1, Tennessee counties, see Volume 13 and its 
2; 1992, ch. 965, §§ 5, 6; 2002, ch. 691, § 1. supplement. 


40-14-301 


Attorney General Opinions. 

State ownership of equipment purchased for 
public defender’s office, OAG 99-033 (2/18/99). 

Office of public defender a state agency, OAG 
99-033 (2/18/99). 

A county legislative body may not impose a 
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meanor and felony prosecution, OAG 02-081 
(7/19/02). 

The duty to collect the cost imposed by T.C.A. 
§ 40-14-210 applies to clerks of all courts exer- 
cising misdemeanor and felony jurisdiction, in- 
cluding municipal courts within the county, 


cost for indigent defense purposes in an amount 


: : OAG 02-081 (7/19/02). 
greater or less than $12.50 in every misde- 


PART 3 
TRANSCRIPTS AND COURT REPORTERS 


40-14-301. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Administrative director” means the administrative director of the 
courts; 

(2) “Court” means any court of this state exercising jurisdiction over any 
criminal action which is punishable by confinement in the state 
penitentiary; 

(3) “Criminal case” means the trial of any criminal offense which is 
punishable by confinement in the state penitentiary and any proceeding for 
the writ of habeas corpus wherein the unlawful confinement 1 is alleged to be 
in a state, county or municipal institution; and 

(4) “Judge” means the judge of any court of this state exercising jurisdic- 
tion over any criminal action which is punishable by confinement in the state 


penitentiary. 


History. 
Acts 1965, ch. 221, § 1; T.C.A., § 40-2029; 
Acts 1998, ch. 66, § 54. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 7.15, 24.33, 33.101. 


Law Reviews. 
A Noble Idea Whose Time Has Come (Penny 
J. White), 18 Mem. St. U. L. Rev. 223 (1989). 


The Tennessee Court System — Criminal 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 319. 

The Theoretical Foundations of the Proposed 
Tennessee Rules of Appellate Procedure, III. 
Some Noteworthy Features of the Rules (John 
L. Sobieski, Jr.), 45 Tenn. L. Rev. 180 (1978). 


Attorney General Opinions. 
Contracts between court reporters and insur- 
ance companies, OAG 99-161 (8/26/99). 


NOTES TO DECISIONS 


Analysis 


1. Purpose of Statute. 
2. Denial of Motion for Court Reporter. 


1. Purpose of Statute. 

This part which provides for transcripts to be 
furnished indigents in felony cases is a statu- 
tory implementation of the holding of the su- 
preme court of the United States in Griffin v. 
Illinois, 351 U.S. 12, 76 S. Ct. 585, 100 L. Ed. 
891, 1956 U.S. LEXIS 1059, 55 A.L.R.2d 1055 
(1956), that destitute defendants must be af- 


forded as adequate an appellate review as de- 
fendants who have money to buy transcripts, 
which means the state furnishes transcripts for 
indigents. Elliott v. State, 222 Tenn. 294, 435 
S.W.2d 812, 1968 Tenn. LEXIS 510 (1968). 


2. Denial of Motion for Court Reporter. 

The denial by the trial court of a motion for a 
court reporter in order to have a verbatim 
transcript does not create automatic reversible 
error. State v. Hammond, 638 S.W.2d 433, 1982 
Tenn. Crim. App. LEXIS 449 (Tenn. Crim. App. 
1982). 


307 RIGHTS OF DEFENDANTS 40-14-305 


40-14-302. Designation of reporters. 


The judge of each court of this state shall designate one (1) or more persons 
to act as court reporters to serve at the pleasure of the judge. The number of 
reporters who may be so designated by each judge shall be determined by the 
administrative director. 


History. 
Acts 1965, ch. 221, § 2; T.C.A., § 40-2030; 
Acts 1993, ch. 66, § 55. 


40-14-303. Qualifications of reporters — Seminars. 


(a) The qualifications of court reporters shall be determined in accordance 
with standards formulated by the administrative director. 

(b) The administrative director is authorized to conduct training or educa- 
tional seminars for persons designated as court reporters pursuant to § 40- 
14-302 and to require their attendance at training or educational seminars. 


History. 
Acts 1965, ch. 221, § 3; T.C.A., § 40-2031; 
Acts 1985, ch. 14, § 1; 1993, ch. 66, §§ 56, 57. 


40-14-304. Auxiliary reporters. 


Each judge, with the approval of the administrative director, may designate 
auxiliary reporters who may serve when there is more reporting work than can 
be performed promptly by the regularly designated reporters or when the 
regularly designated reporters are unable to attend court. The auxiliary 
reporters shall be paid on a per diem basis under scales to be fixed by the 
administrative director. 


History. concerning entitlement to funds, absent appro- 
Acts 1965, ch. 221, § 4; T.C.A., § 40-2032;  priation. 
Acts 1993, ch. 66, § 58. 


Compiler’s Notes. 
This section may be affected by § 9-1-116, 


40-14-305. Combination of duties. 


If any judge and the administrative director find that it is in the public 
interest that the duties of the court reporter be combined with those of any 
other employee of the court or of the judge of the court, the administrative 
director may authorize the combination of duties and fix additional compen- 
sation for the performance of the added duties of acting as court reporter. 


History. concerning entitlement to funds, absent appro- 
Acts 1965, ch. 221, § 5; T.C.A., § 40-2033;  priation. 
Acts 1993, ch. 66, § 59. 


Compiler’s Notes. 
This section may be affected by § 9-1-116, 
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40-14-306. Approved reporting methods to be prescribed. 


The administrative director shall prescribe or approve methods for the 
taking of verbatim records of proceedings under this part. Any such method 
shall be of a nature that an accurate written transcript can be prepared from 
that method. 


History. 
Acts 1965, ch. 221, § 6; T.C.A., § 40-2034; 
Acts 1993, ch. 66, § 60. 


40-14-307. Duties of designated reporter — Party permitted private 
reporter. 


(a) A designated reporter shall attend every stage of each criminal case 
before the court and shall record verbatim, by a method prescribed or approved 
by the administrative director, all proceedings had in open court and other 
proceedings as the judge may direct. The reporter shall attach the reporter’s 
official certificate to the records so taken and promptly file them with the clerk 
of the court, who shall preserve them as a part of the records of the trial. 

(b) A party at the party’s own expense may retain a reporter other than the 
reporter provided under this part to record and transcribe the proceedings and 
a transcript so prepared may be used for purpose of appeal, as provided by law. 


History. 
Acts 1965, ch. 221, § 7; T.C.A., § 40-2035; 
Acts 1993, ch. 66, § 61. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 24.33. 


Law Reviews. 
Guidelines for Juvenile Court Practice (An- 
drew J. Shookhoff), 19 No. 2 Tenn. B.J. 5 (1983). 


Attorney General Opinions. 
Audio recordings and stenographic notes of a 


criminal proceeding utilized by a reporter for 
preparing the transcript are part of the record 
that the reporter must file with the court clerk 
and the clerk is required to retain and store 
these recordings and notes, OAG 08-190 
(12/29/08). 

Pursuant to T.C.A. § 18-1-202, the clerk may 
dispose of audio recordings and stenographic 
notes of a criminal proceeding if the final dis- 
position of the case took place more than ten 
years previously, OAG 08-190 (12/29/08). 


NOTES TO DECISIONS 


Analysis 


. Official Reporter. 
. Denial of Motion for Court Reporter. 
. No Prejudice. 


. Official Reporter. 

Under this section the official reporter shall 
record all proceedings in open court even where 
defendant employs another reporter. Layman v. 
State, 3 Tenn. Crim. App. 550, 464 S.W.2d 331, 
1970 Tenn. Crim. App. LEXIS 407 (Tenn. Crim. 
App. 1970). 

Obligation to provide misdemeanor defen- 
dant means to have verbatim report of trial 
proceedings does not fall on state unless defen- 
dant is indigent. State v. Nail, 963 S.W.2d 761, 
1997 Tenn. Crim. App. LEXIS 474 (Tenn. Crim. 
App. 1997). 


m wre 


2. Denial of Motion for Court Reporter. 

The denial by the trial court of a motion for a 
court reporter in order to have a verbatim 
transcript does not create automatic reversible 
error. State v. Hammond, 638 S.W.2d 433, 1982 
Tenn. Crim. App. LEXIS 449 (Tenn. Crim. App. 
1982). 


3. No Prejudice. 

By submitting his own statement of the evi- 
dence, defendant waived any claim about the 
adequacy of the appellate record, and there was 
no objection to his statement of the evidence 
and thus it was deemed to have been approved 
under T.R.A.P. 24; furthermore, defendant did 
not state how he was prejudiced by the unavail- 
able transcript under T.C.A. § 40-14-307, and 
he was not entitled to relief. State v. Long, — 
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S.W.3d —, 2017 Tenn. Crim. App. LEXIS 368 
(Tenn. Crim. App. May 11, 2017). 


40-14-308. Habeas corpus proceedings. 


In the event a proceeding for the writ of habeas corpus is commenced in any 
court which has not authorized a court reporter under this part, the judge of 
that court shall immediately notify the administrative director of the com- 
mencement of the proceedings and the administrative director shall immedi- 
ately arrange for a court reporter to record the proceedings. In courts where 
habeas corpus proceedings are filed on a recurring basis, the administrative 
director may make arrangements for reporters without the necessity of 
case-by-case notification by the judge. 


History. 
Acts 1965, ch. 221, § 8; T.C.A., § 40-2036; 
Acts 1993, ch. 66, § 62. 


Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 319. 


Law Reviews. 
The Tennessee Court System — Criminal 


40-14-309. Partial transcript of record. 


Upon the direction of the court in the case of an indigent defendant or at the 
request of any party who has agreed to pay the fee for a transcript, a court 
reporter designated by the court shall transcribe from the original records the 
parts of the proceedings as are requested in the manner prescribed in the 


Tennessee Rules of Appellate Procedure. 


History. 
Acts 1965, ch. 221, § 9; 1981, ch. 449, § 2; 
T.C.A., § 40-2037. 


Compiler’s Notes. 
This section may be affected by T.R.A.P. 24. 


Cross-References. 
Content and preparation of record, T.R.A.P. 
24. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 21.5. 


Law Reviews. 

The Theoretical Foundations of the Proposed 
Tennessee Rules of Appellate Procedure, III. 
Some Noteworthy Features of the Rules (John 
L. Sobieski, Jr.), 45 Tenn. L. Rev. 180 (1978). 


NOTES TO DECISIONS 


Analysis 


. Application. 

. Indigency — Determination. 

. Failure to Perfect Appeal. 

. Failure to Provide Transcript. 
. Waiver of Right. 

. Interests in Records. 
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. Application. 

This section does not apply to transcripts of 
proceedings other than those on which the 
defendant is basing his appeal. Brown v. State, 
1 Tenn. Crim. App. 739, 450 S.W.2d 35, 1969 
Tenn. Crim. App. LEXIS 298 (Tenn. Crim. App. 
1970). 

While this section and § 40-14-312 expressly 
apply only to transcripts for the purpose of 


appeal, the trial judge has the authority to 
require a transcript of prior proceedings in 
indigent’s own case to be furnished him if it 
appears necessary in the interest of justice. 
State v. Elliott, 524 S.W.2d 473, 1975 Tenn. 
LEXIS 665 (Tenn. 1975). 

The free transcript doctrine would not be 
extended to make available to an indigent de- 
fendant the transcript of the testimony in a 
third party’s trial of witnesses who were ex- 
pected to testify against the indigent defen- 
dant. State v. Elliott, 524 S.W.2d 473, 1975 
Tenn. LEXIS 665 (Tenn. 1975). 

There is no Tennessee authority giving sanc- 
tion to requests for a copy of the trial transcript 
at state expense for use in preparing a motion 
for a new trial, absent a showing of prejudice or 
citation of authority. Seelbach v. State, 572 
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S.W.2d 267, 1978 Tenn. Crim. App. LEXIS 326 
(Tenn. Crim. App. 1978). 


2. Indigency — Determination. 

While this section does not in so many words 
provide for a hearing to determine indigency 
where a transcript is asked for by a defendant, 
the statute in providing that a reporter shall be 
furnished an indigent defendant “upon the di- 
rection of the court” necessarily contemplates it 
to be the duty of the trial judge to make a 
determination of the indigency upon motion or 
application and to act as the facts developed 
may require. Elliott v. State, 222 Tenn. 294, 435 
S.W.2d 812, 1968 Tenn. LEXIS 510 (1968). 

This section, when read in pari materia with 
the other sections of this chapter, by necessary 
implication requires the trial judge to consider 
and determine as in any other case of judicial 
discretion whether a defendant is indigent and 
unable to pay for a transcript of the record and 
to order the transcript of the record furnished 
on a prima facie case of poverty or if the motion 
is denied to state the basis of the denial in the 
order. Elliott v. State, 222 Tenn. 294, 435 
S.W.2d 812, 1968 Tenn. LEXIS 510 (1968). 

Defendant was not indigent and was not 
entitled to a free transcript because defendant 
was not indigent at the start of the proceedings, 
but he filed a motion to be declared indigent a 
year before trial. However, defendant withdrew 
the motion when it was challenged by the 
State, and when defendant requested a tran- 
script, he did not file a new motion to be 
declared indigent with updated financial infor- 
mation. State v. Colvett, 481 S.W.3d 172, 2014 
Tenn. Crim. App. LEXIS 1142 (Tenn. Crim. 
App. Dec. 19, 2014), appeal denied, — S.W.3d 
—, 2015 Tenn. LEXIS 302 (Tenn. Apr. 10, 2015). 


3. Failure to Perfect Appeal. 

Where a court appointed attorney failed to 
perfect the appeal of an indigent defendant by 
timely filing of the bill of exceptions such fail- 
ure is due to a state agency and is a deprivation 
of the defendant’s right to review. Nelms v. 
State, 219 Tenn. 727, 413 S.W.2d 378, 1967 
Tenn. LEXIS 384 (1967). 


4, Failure to Provide Transcript. 
Where trial court no longer had jurisdiction 
or authority to do so, supreme court could not 
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order trial court to certify missing parts of 
transcript on motion of indigent defendant 
charged with rape. Elliott v. State, 222 Tenn. 
294, 435 S.W.2d 812, 1968 Tenn. LEXIS 510 
(1968). 

Where prima facie case of indigency made 
out by defendant in rape case was not contra- 
dicted by the record, conviction would be re- 
versed and case remanded for new trial for 
failure to provide defendant with complete re- 
cord including missing parts of transcript. El- 
liott v. State, 222 Tenn. 294, 435 S.W.2d 812, 
1968 Tenn. LEXIS 510 (1968). 

Where defendant was represented by able 
retained counsel and record did not show re- 
quest for transcription of prosecution jury ar- 
guments other than that of the attorney gen- 
eral and record showed no impropriety in that 
argument, there was no error in failing to 
transcribe the other arguments. Fox v. State, 1 
Tenn. Crim. App. 308, 441 S.W.2d 491, 1968 
Tenn. Crim. App. LEXIS 124 (Tenn. Crim. App. 
1969). 


5. Waiver of Right. 

Where motion for new trial was on grounds 
that evidence did not support verdict but pre- 
ponderated against it and defendant’s counsel 
approved bill of exceptions and no request was 
made for transcript or any part of proceedings 
not included in bill of exceptions, assignment of 
error to effect that defendant was denied con- 
stitutional rights by failure of reporter to fully 
prepare transcript was without merit. Green v. 
State, 1 Tenn. Crim. App. 719, 450 S.W.2d 27, 
1969 Tenn. Crim. App. LEXIS 350 (Tenn. Crim. 
App. 1970). 


6. Interests in Records. 

The transcript of the evidence when it is filed 
with the clerk of the trial court becomes a 
record of that court and when transmitted to 
the clerk of the criminal court of appeals be- 
comes a record of the criminal court of appeals, 
the property of the state of Tennessee, and a 
defendant, even though he has paid for the 
transcript, has no proprietary interest in the 
records filed in a court. State v. Watts, 670 
S.W.2d 246, 1984 Tenn. Crim. App. LEXIS 2332 
(Tenn. Crim. App. 1984). 


The court reporters shall be subject to the supervision of the appointing 
judge in the performance of their duties, including dealings with the parties 
requesting transcripts. The administrative director may by rule prescribe 


reports to be filed by reporters. 


History. 
Acts 1965, ch. 221, § 10; T.C.A., § 40-2038; 
Acts 1993, ch. 66, § 63. 
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40-14-311. Compensation for reporters. 


Each court reporter shall be compensated in accordance with schedules fixed 
by the administrative director within budgetary limits as provided by law. 


History. 
Acts 1965, ch. 221, § 11; T.C.A., § 40-2039; 
Acts 1993, ch. 66, § 64. 


concerning entitlement to funds, absent appro- 
priation. 


Compiler’s Notes. 
This section may be affected by § 9-1-116, 


40-14-312. Fees for transcripts — Transcripts for indigent defendants. 


Each court reporter may charge and collect fees for transcripts at rates 
prescribed by the administrative director. If the defendant prays and is 
granted an appeal and is determined by the trial judge to be without sufficient 
funds to pay for the preparation of the transcript of the proceedings, the trial 
judge shall direct the court reporter to furnish the defendant a complete 
transcript of the proceedings, the fee for which shall be paid by this state out 
of money appropriated for that purpose. The reporter may require any party 
requesting a transcript to pay the estimated fee in advance except as to 


transcripts which are to be paid for by this state. 


History. 
Acts 1965, ch. 221, § 12; T.C.A., § 40-2040; 
Acts 1993, ch. 66, § 65. 


Compiler’s Notes. 

This section may be affected by § 9-1-116, 
concerning entitlement to funds, absent appro- 
priation. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 12.47, 24.33. 


Law Reviews. 

Special Project: Criminal Procedure as De- 
fined by the Tennessee Supreme Court (Julian 
L. Bibb and Walter Sillers Weems), 30 Vand. L. 
Rev. (4) 691. 


NOTES TO DECISIONS 


Analysis 


1. Application. 
2. Bill of Exceptions. 
3. Interests in Records. 


1. Application. 

While this section and § 40-14-309 expressly 
apply only to transcripts for the purposes of 
appeal, the trial judge has the authority to 
require a transcript of prior proceedings in 
indigent’s own case to be furnished him if it 
appears necessary in the interest of justice. 
State v. Elliott, 524 S.W.2d 473, 1975 Tenn. 
LEXIS 665 (Tenn. 1975). 

Defendant was not indigent and was not 
entitled to a free transcript because defendant 
was not indigent at the start of the proceedings, 
but he filed a motion to be declared indigent a 
year before trial. However, defendant withdrew 
the motion when it was challenged by the 
State, and when defendant requested a tran- 


script, he did not file a new motion to be 
declared indigent with updated financial infor- 
mation. State v. Colvett, 481 S.W.3d 172, 2014 
Tenn. Crim. App. LEXIS 1142 (Tenn. Crim. 
App. Dec. 19, 2014), appeal denied, — S.W.3d 
—, 2015 Tenn. LEXIS 302 (Tenn. Apr. 10, 2015). 


2. Bill of Exceptions. 

An indigent defendant is entitled under this 
section and the equal protection of laws clause 
of U.S. Const., amend. 14 to have a timely bill of 
exceptions prepared free of charge to him for 
purposes of appeal. State v. Wilson, 530 S.W.2d 
766, 1975 Tenn. LEXIS 569 (Tenn. 1975). 


3. Interests in Records. 

The transcript of the evidence when it is filed 
with the clerk of the trial court becomes a 
record of that court and when transmitted to 
the clerk of the criminal court of appeals be- 
comes a record of the criminal court of appeals, 
the property of the state of Tennessee, and a 
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defendant, even though he has paid for the S.W.2d 246, 1984 Tenn. Crim. App. LEXIS 2332 
transcript, has no proprietary interest in the (Tenn. Crim. App. 1984). 
records filed in a court. State v. Watts, 670 


40-14-313. Rules — Application for fees and expenses. 


The administrative director shall adopt rules to implement this part, which 
rules shall, among other things, prescribe the form and content of applications 
for the payment of all court reporter fees and other expenses charged to the 
state under this part. All applications shall be submitted to, audited and 
reviewed by the administrative director and shall be paid upon the adminis- 
trative director’s approval of the fees and expenses. 


History. 
Acts 1965, ch. 221, § 13; T.C.A., § 40-2041; 
Acts 19938, ch. 66, § 66. 


40-14-314. Recording equipment. 


The administrative director is authorized, upon a determination of a need 
therefor and upon certification of a judge that no qualified court reporter is 
available to record the proceedings in any court in the judge’s district, to 
purchase, out of money appropriated for that purpose, the recording equip- 
ment as may be necessary to carry out the purpose of this part and to formulate 
all necessary rules and regulations for its use, maintenance and replacement. 
Any certification by a judge and determination of need by the administrative 
director shall be reviewed not less than annually. If a qualified court reporter 
should become available to attend the court, it is the duty of the judge so to 
certify to the administrative director. Any recording equipment purchased 
under this section shall remain the property of the state of Tennessee and be 
under the direct control and supervision of the administrative director. 


History. concerning entitlement to funds, absent appro- 
Acts 1965, ch. 221, § 14; T.C.A., § 40-2042;  priation. 
Acts 1993, ch. 66, § 67. 


Compiler’s Notes. 
This section may be affected by § 9-1-116, 


NOTES TO DECISIONS 


1. Record Typed from Recording. where provision was made for such method in 

Utilization of recording equipment with re- accordance with the statute. Hunter v. State, 
cords being later typed by aclerk who was not 222 Tenn. 672, 440 S.W.2d 1, 1969 Tenn. LEXIS 
present during the trial was not improper 471 (1969). 


40-14-315. Contracts authorized for verbatim transcripts without us- 
ing court reporters. 


Whenever the administrative director and the judge or judges in a particular 
area determine that accurate verbatim transcripts could be more economically, 
expeditiously and efficiently provided in the particular area by entering into 
contracts for that purpose rather than by utilizing the designation of court 
reporters as provided in this part, then, in those instances, the administrative 
director is authorized to enter into those contracts for and on behalf of the state 
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of Tennessee on the terms and conditions as the administrative director deems 
appropriate for the accomplishment of the purposes of this part. 


History. 
Acts 1965, ch. 221, § 15; T.C.A., § 40-2043; 
Acts 1993, ch. 66, § 68. 


NOTES TO DECISIONS 


1. Record Typed from Recording. where provision was made for such method in 

Utilization of recording equipment with re- accordance with the statute. Hunter v. State, 
cords being later typed by a clerk who was not 222 Tenn. 672, 440 S.W.2d 1, 1969 Tenn. LEXIS 
present during the trial was not improper 471 (1969). 


40-14-316. Use of videotape equipment during preliminary stages 
preceding trial. 


In addition to the use of videotape equipment to record court proceedings as 
set forth within Supreme Court Rule 26, the supreme court is authorized and 
encouraged to permit, in appropriate situations, the use of video equipment 
and recordings during the preliminary stages preceding trial for any criminal 
offense including, but not necessarily limited to, bail hearings, arraignments, 
hearings wherein a defendant’s guilty plea is entered and accepted by the court 
without trial, and other proceedings before the criminal court preliminary to 
trial. 


History. 
Acts 1997, ch. 314, § 1. 


40-14-317. Defendant in criminal case entitled to court reporter. 


Notwithstanding the Tennessee Supreme Court Rules, Rule 26 or any other 
law to the contrary, a defendant in a criminal case, as defined by § 40-14-301, 
is entitled to have a court reporter pursuant to § 40-14-302, or a licensed court 
reporter pursuant to title 20, chapter 9, part 6 to record verbatim all 
proceedings that occur in open court and such other proceedings as the judge 
may direct. 


History. which enacted this section, shall apply to all 
Acts 2011, ch. 188, § 1. criminal trials occurring on or after July 1, 
Compiler’s Notes. oe 
Acts 2011, ch. 188, § 2 provided that the act, 
CHAPTER 15 
PRETRIAL DIVERSION 


Section 

40-15-101. Default of defendant. 

40-15-102. Pretrial diversion meetings. 

40-15-103. Deferring pending proceedings. 

40-15-104. Pretrial investigation. 

40-15-105. Memorandum of understanding — Suspended prosecution. 

40-15-106. Certification that defendant not disqualified by prior conviction, pretrial diversion or 
expunged offense. 
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Section 
40-15-107. Uniform application for pretrial diversion. 


40-15-101. Default of defendant. 


(a) When a capias has been returned not to be found, and in felony cases 
when, before or after conviction, the defendant breaks jail or forfeits the bond 
for appearance, the court may strike the cause from the docket, and give 
judgment against the state for the costs as the state is bound to pay in case of 
nolle prosequi or acquittal of the defendant. 

(b) The cause shall not be discontinued by such judgment. If the defendant 
is afterwards taken or comes into the state, a capias or other process shall run 
against the defendant and the case be proceeded with as if it had not been 


stricken from the docket. 


History. 

Code 1858, §§ 5193, 5194; Shan., §§ 7157, 
7158; Code 1932, §§ 11719, 11720; T.C.A. (orig. 
ed.), §§ 40-2103, 40-2104. 


Compiler’s Notes. 

Acts 2011, ch. 484, § 3 provided that the act, 
which amended § 40-15-105(a)(1)(B) and § 40- 
35-313(a)(1)(B)G), shall not apply to the eligi- 
bility of a person for suspension of prosecution 
pursuant to title 40, chapter 15, part 1 if the 
offense for which such person is charged was 
committed prior to July 1, 2011. The law in 
effect at the time shall govern such person. 

Acts 2011, ch. 484, § 4 provided that the act, 
which amended § 40-15-105(a)(1)(B) and § 40- 
35-313(a)(1)(B)G@), shall govern the eligibility of 
a person for suspension of prosecution pursu- 
ant to title 40, chapter 15 for any person 


charged with an offense that was committed on 
or after July 1, 2011. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 22.36. 


Law Reviews. 

1985 Tennessee Survey: Selected Develop- 
ments in Tennessee Law, 53 Tenn. L. Rev. 351 
(1986). 

The Tennessee Court System — Criminal 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 319. 


Attorney General Opinions. 

Authority of board of probation and parole to 
supervise individuals on pretrial diversion. 
OAG 10-07, 2010 Tenn. AG LEXIS 7 (1/22/10). 


NOTES TO DECISIONS 


Analysis 


1. Fees. 
2. Recapture. 


1. Fees. 

Where a misdemeanor case is stricken from 
the docket, the district attorney general, sher- 
iff, clerk and state’s witnesses are entitled to 
their fees as in case of nolle prosequi or acquit- 
tal, to be taxed against the county. State v. 
Farris, 72 Tenn. 183, 1879 Tenn. LEXIS 15 
(1879). But see State ex rel. Donaldson v. 
Walker, 101 Tenn. 236, 47 S.W. 417, 1898 Tenn. 
LEXIS 56 (1898). 


District attorney is not entitled to any fee 
where a nolle prosequi is entered in misde- 
meanor case and the county is taxed with the 
costs. State ex rel. Donaldson v. Walker, 101 
Tenn. 236, 47 S.W. 417, 1898 Tenn. LEXIS 56 
(1898). 


2. Recapture. 

If after an escape the prisoner is returned 
into custody, the case may be proceeded with as 
if not stricken, and judgment may be rendered 
against him for costs. Johnson v. State, 157 
Tenn. 528, 12 S.W.2d 388, 1928 Tenn. LEXIS 
215 (1928). 


40-15-102. Pretrial diversion meetings. 


The parties to any possible criminal trial may meet to discuss the possibility 
of pretrial diversion as contained in this part. 


History. 
Acts 1975, ch. 352, § 1; T.C.A., § 40-2105. 


Compiler’s Notes. 
Acts 2011, ch. 484, § 3 provided that the act, 
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which amended § 40-15-105(a)(1)(B) and § 40- 
35-313(a)(1)(B)G), shall not apply to the eligi- 
bility of a person for suspension of prosecution 
pursuant to title 40, chapter 15, part 1 if the 
offense for which such person is charged was 
committed prior to July 1, 2011. The law in 
effect at the time shall govern such person. 
Acts 2011, ch. 484, § 4 provided that the act, 
which amended § 40-15-105(a)(1)(B) and § 40- 
35-313(a)(1)(B)G), shall govern the eligibility of 
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a person for suspension of prosecution pursu- 
ant to title 40, chapter 15 for any person 
charged with an offense that was committed on 
or after July 1, 2011. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 11.5, 11.6, 11.42. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 3-11-6 — 3-11-8. 


NOTES TO DECISIONS 


Analysis 


. Judicial Function. 

. Time for Pretrial Diversion. 
. Abuse of Discretion. 

. Factors for Consideration. 


= PWN eH 


. Judicial Function. 

The statutory scheme of pretrial diversion is 
judicial in character in that it involves a proce- 
dural alternative to prosecution and a disposi- 
tion by normal methods. Dearborne v. State, 
575 S.W.2d 259, 1978 Tenn. LEXIS 687 (Tenn. 
1978). 


2. Time for Pretrial Diversion. 

Pretrial diversion is not a mere extension of 
the charging process. The statutory scheme 
may not be invoked until after indictment. 
Dearborne v. State, 575 S.W.2d 259, 1978 Tenn. 
LEXIS 687 (Tenn. 1978). 

The plan of diversion, or the denial of diver- 
sion, follows indictment and comes after the 
prosecutor has fully discharged all discretion- 
ary functions and after the prosecutorial die 
has been cast. Dearborne v. State, 575 S.W.2d 
259, 1978 Tenn. LEXIS 687 (Tenn. 1978). 


3. Abuse of Discretion. 

Refusal of district attorney general to con- 
sider personal eligibility of defendant for pre- 
trial diversion, and denial of pretrial diversion 
based solely on the incidence of larcenies in the 
county in the recent past constituted an abuse 
of prosecutorial discretion. State v. Hammers- 
ley, 650 S.W.2d 352, 1983 Tenn. LEXIS 646 
(Tenn. 1983). 


4. Factors for Consideration. 

Categories of information that are to be con- 
sidered when deciding whether probation or 
diversion is warranted are: attitude, behavior 
since arrest, prior record, home environment, 
current drug usage, current alcohol usage, emo- 
tional stability, past employment, general repu- 
tation, marital stability, family responsibility 
and attitude of law enforcement. State v. Ham- 
mersley, 650 S.W.2d 352, 1983 Tenn. LEXIS 646 
(Tenn. 1983). 

Any factors which tend to accurately reflect 
whether a particular defendant will or will not 
become a repeat offender should be considered 


in determining whether to enter into a memo- 
randum of understanding under the pretrial 
diversion statute. Such factors must, of course, 
be clearly articulable and stated in the record 
in order that meaningful appellate review may 
be had. State v. Hammersley, 650 S.W.2d 352, 
1983 Tenn. LEXIS 646 (Tenn. 1983); State v. 
Herron, 767 S.W.2d 151, 1989 Tenn. LEXIS 45 
(Tenn. 1989), overruled in part, State v. Yancey, 
69 S.W.3d 553, 2002 Tenn. LEXIS 45 (Tenn. 
2002). 

Deterrence should be considered in pretrial 
diversion cases in the same manner as has been 
approved for consideration in probation cases. 
State v. Hammersley, 650 S.W.2d 352, 1983 
Tenn. LEXIS 646 (Tenn. 1983); State v. Perry, 
882 S.W.2d 357, 1994 Tenn. Crim. App. LEXIS 
80 (Tenn. Crim. App. 1994). 

Evidence supported prosecutor’s denial of ap- 
plications for pretrial diversion where one ap- 
plicant provided no information and the other 
application simply listed defendant’s birth 
date, place of last employment, prior criminal 
record, the fact he was married with two chil- 
dren, and that he had a drinking problem. 
State v. Baxter, 868 S.W.2d 679, 1993 Tenn. 
Crim. App. LEXIS 201 (Tenn. Crim. App. 1993). 

Where defendant was indicted for falsely 
representing himself as a lawyer, impersonat- 
ing a licensed professional, and aggravated 
perjury, the district attorney general properly 
considered circumstances surrounding the sur- 
render of defendant’s law license in another 
state and uncharged offenses in evaluating his 
application for pretrial diversion. State v. 
Pinkham, 955 S.W.2d 956, 1997 Tenn. LEXIS 
570 (Tenn. 1997). 

Denial of defendant’s pretrial diversion was 
appropriate under T.C.A. §§ 40-15-102 — 40- 
15-107, because, as an attorney, defendant com- 
mitted at least sixteen acts of theft or fraudu- 
lent use of credit cards, he abused a position of 
trust, and he did not make restitution until 
immediately before his writ of certiorari hear- 
ing; it was possible to have concluded that 
those negative factors weighed against the 
positive issues in considering the possibility of 
pretrial diversion. State v. Brooks, 228 S.W.3d 
640, 2006 Tenn. Crim. App. LEXIS 960 (Tenn. 
Crim. App. Dec. 6, 2006), appeal denied, — 
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S.W.3d —, 2007 Tenn. LEXIS 386 (Tenn. Apr. 
2332007): 


CRIMINAL PROCEDURE 


316 


40-15-103. Deferring pending proceedings. 


Upon stipulation of the parties, the court shall defer for a reasonable time 
any pending proceedings in the prosecution so that the procedures under 
§§ 40-15-102 — 40-15-105 may be pursued. 


History. 
Acts 1975, ch. 352, § 2; T.C.A., § 40-2106. 


Compiler’s Notes. 

Acts 2011, ch. 484, § 3 provided that the act, 
which amended § 40-15-105(a)(1)(B) and § 40- 
35-313(a)(1)(B)(i), shall not apply to the eligi- 
bility of a person for suspension of prosecution 
pursuant to title 40, chapter 15, part 1 if the 
offense for which such person is charged was 
committed prior to July 1, 2011. The law in 
effect at the time shall govern such person. 


40-15-104. Pretrial investigation. 


Acts 2011, ch. 484, § 4 provided that the act, 
which amended § 40-15-105(a)(1)(B) and § 40- 
35-313(a)(1)(B)G), shall govern the eligibility of 
a person for suspension of prosecution pursu- 
ant to title 40, chapter 15 for any person 
charged with an offense that was committed on 
or after July 1, 2011. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 11.5, 24.90. 


(a) Upon stipulation of the parties, the trial court by order may direct any 
county, municipal or authorized private agency, available for this purpose, or 
the department of correction if no local agency is available, to conduct an 
investigation of the defendant’s background. In counties having a metropolitan 
form of government and in counties having a population of over six hundred 
thousand (600,000), according to the 1970 federal census or any subsequent 
federal census, the county, municipal or authorized private agency shall 
conduct any investigation of the defendant’s background, but, this sentence 
shall be implemented within the existing level of funding to the department of 
correction. The order shall specify the purpose and scope of the procedure and 
the matters to be covered, and shall direct that the results of any investigation 
be embodied in a written report, copies of which shall be made available to the 
parties. 

(b) In counties where there is a pretrial release program in operation, the 
agency responsible for the operation of that program shall be the agency to 
conduct the background investigation ordered by the court, and the order shall 
so stipulate. In counties which have a local county probation officer paid for by 
local funds, the county probation officer shall be the agency responsible for 
conducting the background investigation as ordered by the trial court. 


History. 

Acts 1975, ch. 352, § 3; 1979, ch. 396, §§ 1-3; 
T.C.A., § 40-2107; Acts 1998, ch. 1049, §§ 17, 
TSUZ0TS) Co, tals a. fl: 


Compiler’s Notes. 

Acts 2011, ch. 484, § 3 provided that the act, 
which amended § 40-15-105(a)(1)(B) and § 40- 
35-313(a)(1)(B)G), shall not apply to the eligi- 
bility of a person for suspension of prosecution 
pursuant to title 40, chapter 15, part 1 if the 
offense for which such person is charged was 


committed prior to July 1, 2011. The law in 
effect at the time shall govern such person. 

Acts 2011, ch. 484, § 4 provided that the act, 
which amended § 40-15-105(a)(1)(B) and § 40- 
35-313(a)(1)(B)(G), shall govern the eligibility of 
a person for suspension of prosecution pursu- 
ant to title 40, chapter 15 for any person 
charged with an offense that was committed on 
or after July 1, 2011. 

For the preamble to the act concerning trans- 
fers of certain functions relating to probation 
and parole services and the community correc- 
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tion grant program from the board of probation 
and parole to the department of correction, 
please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which amended sub- 
section (a), shall be fully accomplished on or 
before January 1, 2013. 
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For tables of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 11.5, 11.6. 


NOTES TO DECISIONS 


Analysis 


1. Construction. 
2. Authority to Order Investigations. 


1. Construction. 

T.C.A. § 40-15-104 does not contemplate that 
the state agencies be burdened to investigate 
every case to determine if there are grounds for 
diversion. State v. Lovvorn, 691 S.W.2d 574, 


1985 Tenn. Crim. App. LEXIS 2561 (Tenn. 
Crim. App. 1985). 


2. Authority to Order Investigations. 

The district attorney alone has no authority 
to order any of the specified agencies to conduct 
the investigation authorized by T.C.A. § 40-15- 
104. State v. Lovvorn, 691 S.W.2d 574, 1985 
Tenn. Crim. App. LEXIS 2561 (Tenn. Crim. 
App. 1985). 


40-15-105. Memorandum of understanding — Suspended prosecution. 


(a)(1)(A) A qualified defendant may, by a memorandum of understanding 
with the prosecution, agree that the prosecution will be suspended for a 
specified period, not to exceed two (2) years from the filing of the 
memorandum of understanding. As a condition of this suspension, the 
qualified defendant shall agree to pay ten dollars ($10.00) per month as 
part payment of expenses incurred by the agency, department, program, 
group or association in supervising the defendant. The payments shall be 
made to the agency, department, program, group or association respon- 
sible for the supervision of defendant. 

(B) For purposes of this section, “qualified defendant” means a defen- 
dant who meets each of the following requirements: 

(i) The defendant has not previously been granted pretrial diversion 
under this chapter or judicial diversion under § 40-35-3193; 

(ii) The defendant does not have a prior conviction for a Class A or B 
misdemeanor or for any class of felony; and 

(iii) The charged offense for which the prosecution is being suspended 
is not a felony or any of the following offenses: 

(a) Driving under the influence of an intoxicant as prohibited by 


§ 55-10-401; 


(b) Any misdemeanor sexual offense prohibited by title 39, chapter 


13, part 5; 


(c) Conspiracy, under § 39-12-1038, to commit any Class E felony 
sexual offense prohibited by title 39, chapter 13, part 5; 

(dq) Criminal attempt, under § 39-12-101, to commit any Class E 
felony sexual offense prohibited by title 39, chapter 13, part 5; 

(e) Solicitation, under § 39-12-102 to commit any Class D or Class 
E felony sexual offense prohibited by title 39, chapter 13, part 5; 

(f) Child abuse or child neglect or endangerment as prohibited by 


§ 39-15-401; 


(g) Domestic assault as prohibited by § 39-13-111; or 
(h) Any misdemeanor offense committed by any elected or ap- 
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pointed person or employee in the executive, legislative, or judicial 
branch of the state or any political subdivision of the state, which 
offense was committed in the person’s official capacity or involved the 
duties of the person’s office. 

(C) Notwithstanding the provisions of subdivision (a)(1)(A) to the con- 
trary, in any county having a population in excess of eight hundred 
thousand (800,000), according to the 1990 federal census or any subse- 
quent federal census, the defendant shall pay a fee of not less than ten 
dollars ($10.00) nor more than thirty-five dollars ($35.00) per month, as 
determined by the court. 

(2) Prosecution of the defendant shall not be suspended unless the parties 
in the memorandum of understanding also agree that the defendant observe 
one (1) or more of the following conditions during the period in which the 
prosecution is suspended: 

(A) That the defendant not commit any offense; 

(B) That the defendant not engage in specified activities, conduct and 
associations bearing a relationship to the conduct upon which the charge 
against the defendant is based; 

(C) That the defendant participate in a supervised rehabilitation pro- 
gram which may include treatment, counseling, training and education; 

(D) That in the proper case the defendant make restitution in a 
specified manner for harm or loss caused by the offense, if restitution is 
within the defendant’s capabilities; 

(KE) That the defendant pay court costs in a specified manner; 

(F) That the defendant pay, in addition to the payment of ten dollars 
($10.00) per month required by this section, any or all additional costs of 
the defendant’s supervision, counseling or treatment in a specified manner 
based upon the defendant’s ability to pay; 

(G) That the defendant reside in a designated place including, but not 
limited to, a residential facility for persons participating in a particular 
program of rehabilitation if residence there is necessary in order to 
participate fully in the program; 

(H) That the defendant behave in any specified manner consistent with 
good citizenship or other terms and conditions as may be agreed upon by 
the parties; and 

(1)\G) That for any memorandum entered into on or after July 1, 2014, 

the defendant use a transdermal monitoring device or other alternative 

monitoring device if, in the opinion of the district attorney general, the 
defendant’s use of alcohol or drugs was a contributing factor in the 
defendant’s unlawful conduct. If a memorandum entered into on or after 

July 1, 2016, requires the use of a transdermal monitoring device or 

other alternative monitoring device, before approving the memoran- 

dum, the judge shall determine if the defendant is indigent. If the court 
determines the defendant is indigent, the court shall order that the 
portion of the costs of the device that the person is unable to pay be paid 

by the electronic monitoring indigency fund, established in § 55-10-419; 

(ii) As used in this subdivision (a)(2)(I), “transdermal monitoring 
device” means any device or instrument that is attached to the person, 
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designed to automatically test the alcohol or drug content in a person by 
contact with the person’s skin at least once per one-half (2) hour 
regardless of the person’s location, and which detects the presence of 
alcohol or drugs and tampering, obstructing, or removing the device. 

(3) The memorandum of understanding may include stipulations concern- 
ing the admissibility in evidence of specified testimony, evidence or deposi- 
tions if the suspension of the prosecution is terminated and there is a trial 
on the charge. The memorandum of understanding shall also include a 
statement of the defendant’s version of the facts of the alleged offenses. The 
defendant’s statement of the facts relative to the charged offenses shall not 
be admissible as substantive evidence in any civil or criminal proceeding 
against the defendant who made the statement. However, evidence of the 
statement is admissible as impeachment evidence against the defendant 
who made the statement in any criminal proceeding resulting from the 
termination of the memorandum of understanding pursuant to subsection 
(d). No other confession or admission of the defendant obtained during the 
pendency of and relative to the charges contained in the memorandum of 
understanding shall be admissible in evidence for any purpose, other than 
cross-examination of the defendant. The memorandum of understanding 
shall be in writing signed by the parties and shall state that the defendant 
waives the right to a speedy trial, and the right to be indicted at any 
particular term of court and after July 1, 2004, if the individual is charged 
with a violation of a criminal statute the elements of which constitute abuse, 
neglect or misappropriation of the property of a vulnerable person as defined 
in § 68-11-1002, the memorandum of understanding or diversion order 
contains a provision that the individual agrees without contest or any 
further notice or hearing that the individual’s name shall be permanently 
placed on the registry governed by § 68-11-1008, a copy of which shall be 
forwarded to the department of health. This filing shall toll any applicable 
statute of limitations during the pendency of the diversionary period. 

(4) The pretrial diversion procedures are authorized and a memorandum 
of understanding may be permitted in the municipal courts of home rule 
municipalities where the defendant is charged with a misdemeanor and does 
not have a previous misdemeanor or felony conviction within the five-year 
period after completing the sentence or probationary program for the prior 
conviction. The procedures in those municipal courts shall be subject to the 
same terms and conditions, including those related to expenses and costs, as 
set forth in this subsection (a), and any expenses and costs paid by the 
defendants shall be paid to the clerk of the municipal court in which the 
proceedings were held. 

(b)(1) Promptly after the memorandum of understanding is made, the 
prosecuting attorney shall file it with the court, together with a notice 
stating that pursuant to the memorandum of understanding of the parties 
under this section and §§ 40-15-102 — 40-15-104, the prosecution is 
suspended for a period specified in the notice. Upon this filing, if the 
defendant is in custody, the defendant may be released on bond or on the 
defendant’s promise to appear if the suspension of prosecution is terminated 
and there is a trial on the charge. The memorandum of understanding must 
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be approved by the trial court before it is of any force and effect. 

(2) The trial court shall approve the memorandum of understanding 
unless the: 

(A) Prosecution has acted arbitrarily and capriciously; 

(B) Memorandum of understanding was obtained by fraud; 

(C) Diversion of the case is unlawful; or 

(D) Certificate from the Tennessee bureau of investigation required by 

§ 40-15-106 is not attached. 

(3) The defendant shall have a right to petition for a writ of certiorari to 
the trial court for an abuse of prosecutorial discretion. If the trial court finds 
that the prosecuting attorney has committed an abuse of discretion in failing 
to divert, the trial court may order the prosecuting attorney to place the 
defendant in a diversion status on the terms and conditions as the trial court 
may order. A defendant’s diversion under such terms and circumstances may 
be terminated as provided by subsection (d) and shall be subject to all other 
provisions of this section. 

(c) The parties by mutual consent may modify the terms of the memoran- 
dum of understanding at any time before its termination. Nothing in this 
section shall prohibit a behavioral contract or agreement setting out behavior 
or goals expected of and to be achieved by the defendant made between a 
counselor and defendant, but that agreement need not be filed with the court. 

(d) The memorandum of understanding shall be terminated and the pros- 
ecution may resume as if there had been no memorandum of understanding if 
either the defendant or prosecuting attorney files a notice that the memoran- 
dum of understanding is terminated. If the memorandum of understanding is 
terminated by the prosecution, the defendant may petition the court to review 
the action of the prosecution to determine whether the prosecution acted 
arbitrarily, capriciously or abused its discretion to terminate. If the court so 
finds, it may order the defendant reinstated under the defendant’s memoran- 
dum of understanding or order the pending charges dismissed with or without 
jeopardy attaching. 

(e) The trial court shall dismiss with prejudice any warrant or charge 
against the defendant upon the expiration of ninety (90) days after the 
expiration of the period of suspension specified in the memorandum of 
understanding is filed; provided, that no termination of the memorandum of 
understanding has been filed under subsection (d). If the prosecution is 
dismissed with prejudice, jeopardy shall attach and the court shall make a 
minute entry to that effect. Upon dismissing any warrant or charge against the 
defendant pursuant to this section, the judge shall send or cause to be sent a 
copy of the order of dismissal to the Tennessee bureau of investigation for entry 
into its expunged criminal offender and pretrial diversion database; provided, 
however, that the court shall not be required to send to the bureau a copy of 
any dismissal order dated on or after July 1, 1999, if the charge dismissed is 
classified as a Class B or C misdemeanor. The order of dismissal shall include 
the name of the defendant, the defendant’s date of birth and social security 
number, the offense for which diversion was granted, the date diversion was 
granted and the date the charge or warrant was dismissed. 
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History. 

Acts 1975, ch. 352, § 4; 1976, ch. 643, §§ 1-4; 
1979, ch. 376, §§ 1-3; 1980, ch. 746, §§ 1-4; 
1981, ch. 439, §§ 1-3; T.C.A. § 40-2108; Acts 
1983, ch. 198, §§ 1-3; 1984, ch. 576, § 1; 1990, 
ch. 980, § 20; 1993, ch. 281, § 1; 1995, ch. 508, 
§ 1; 1997, ch. 456, § 1; 1998, ch. 1099, §§ 1-5; 
2000, ch. 645, § 1; 2000, ch. 813, §§ 2-6; 2003, 
ch. 323, § 1; 2004, ch. 780, § 8; 2007, ch. 471, 
§§ 1-3; 2011, ch. 484, § 1; 2012, ch. 766, § 1; 
2014, ch. 567, § 1; 2016, ch. 586, § 1; 2016, ch. 
993, § 12; 2017, ch. 98, § 1; 2018, ch. 1046, § 3. 


Compiler’s Notes. 

Acts 2000, ch. 813, § 8, provided that the 
amendments to this section apply to applicable 
offenses committed on or after July 1, 2000. 

Acts 2011, ch. 484, § 3 provided that the act, 
which amended § 40-15-105(a)(1)(B) and § 40- 
35-313(a)(1)(B)G), shall not apply to the eligi- 
bility of a person for suspension of prosecution 
pursuant to title 40, chapter 15, part 1 if the 
offense for which such person is charged was 
committed prior to July 1, 2011. The law in 
effect at the time shall govern such person. 

Acts 2011, ch. 484, § 4 provided that the act, 
which amended § 40-15-105(a)(1)(B) and § 40- 
35-313(a)(1)(B)G@), shall govern the eligibility of 
a person for suspension of prosecution pursu- 
ant to title 40, chapter 15 for any person 
charged with an offense that was committed on 
or after July 1, 2011. 

Acts 2014, ch. 567, § 6 provided that the act, 
which added subdivision (a)(2)(I), shall be 
known and may be cited as “Amelia’s Law”. 

Acts 2018, ch. 1046, § 12 provided that the 
act, which amended this section, shall apply to 
offenses committed on or after July 1, 2018. 

For tables of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


Amendments. 
The 2017 amendment inserted “or employee” 
in (a)(1)(B)(iii)(h). 
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The 2018 amendment substituted “electronic 
monitoring indigency” for “DUI monitoring” 
preceding “fund” in (a)(2)(I)(i). 


Effective Dates. 
Acts 2017, ch. 93, § 2. July 1, 2017. 
Acts 2018, ch. 1046, § 12. July 1, 2018. 


Cross-References. 

Penalties for Class A, B or C misdemeanors, 
§ 40-35-111. 

Penalties for Class D or E felonies, § 40-35- 
111. 


Rule Reference. 
This section is referred to in Rule 38 of the 
Tennessee Rules of Criminal Procedure. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), wSSired 2) 1134511.20 1911.2) ,41.23; 
11.24, 11.25, 11.41, 11.42, 11.45. 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, §§ 23, 24, 43. 


Attorney General Opinions. 

Defendant’s liability for court costs in pre- 
trial diversion program, OAG 04-099 (6/24/04). 

DUI conviction cannot be expunged through 
a pretrial diversion program or through judicial 
diversion, OAG 05-041 (4/5/05). 

Pretrial diversion and judicial diversion are 
available to defendants only as prejudgment 
procedures, OAG 06-008 (1/10/06). 

Authority of board of probation and parole to 
supervise individuals on pretrial diversion. 
OAG 10-07, 2010 Tenn. AG LEXIS 7 (1/22/10). 

Constitutionality of amendments by Acts 
2012, ch. 766 regarding exclusion of public 
officials from pretrial or judicial diversion. OAG 
12-76, 2012 Tenn. AG LEXIS 72 (7/25/12). 

“Elected or appointed person” as used in 
T.C.A. § 40-15-105(a)(1)(B)(iii)(h) includes only 
public employees who have been elected or 
appointed to their respective positions in the 
executive, legislative, or judicial branch of state 
government. OAG 17-05, 2017 Tenn. AG LEXIS 
5 (1/19/2017). 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

. Legislative Intent. 

. Effect of Diversion. 

. Availability of Relief. 
—Mistrial. 

. —Burden of Proof. 

. Standards for Determining Eligibility. 
. Factors for Consideration. 

. Maximum Punishment. 
10. Admissibility in Evidence. 
11. Cases Not Exempted. 

12. Nondivertible Offenses. 
13. Rehabilitation Program. 
14. Denial of Diversion. 
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15. Prosecutorial Discretion. 

16. Review. 

17. Appellate Procedure. 

18. Imposition of Fines Not Authorized. 
19. Abuse of Discretion. 

20. Nunc Pro Tunc Order. 


1. Constitutionality. 

The provisions in subsection (b) relating to 
approval of the memorandum of understanding 
by the trial judge do not violate the separation 
of powers provisions of Tenn. Const., art. I, 
§§ 1 and 2 because the grant of authority to the 
judge confirms in him the power and responsi- 
bility to review a memorandum to determine if 
there has been an abuse of prosecutorial discre- 
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tion. Pace v. State, 566 S.W.2d 861, 1978 Tenn. 
LEXIS 563 (Tenn. 1978). 

The provisions in subsection (b) providing for 
review by the trial judge of a refusal by the 
prosecutor to divert is not invalid for vague- 
ness, because the prosecutor’s discretion must 
be exercised so as to serve the interests of 
justice and that is a sufficient standard for the 
judge to apply on review. Pace v. State, 566 
S.W.2d 861, 1978 Tenn. LEXIS 563 (Tenn. 
1978). 

Any defects, under Tenn. Const., art. II, § 17, 
in the caption of the 1976 act amending this 
section were cured through subsequent action 
of the legislature codifying the amendment. 
Pace v. State, 566 S.W.2d 861, 1978 Tenn. 
LEXIS 563 (Tenn. 1978). 

The diversion statute is constitutional. 
Blackwell v. State, 605 S.W.2d 832, 1980 Tenn. 
Crim. App. LEXIS 301 (Tenn. Crim. App. 1980). 


2. Legislative Intent. 

Exception of driving under the influence of an 
intoxicant (DUI) cases from eligibility for pre- 
trial diversion clearly manifests a legislative 
policy treating DUI offenses more seriously 
than other misdemeanors. Daniels v. Alcoa, 732 
F. Supp. 1467, 1989 U.S. Dist. LEXIS 16951 
(E.D. Tenn. 1990). 


3. Effect of Diversion. 

By deliberate design, invocation of the diver- 
sion statute avoids the consequences of a public 
prosecution and conviction, and thus any “de- 
terrent effect” on others in the community is 
intentionally minimized or eliminated; on the 
other hand, a “deterrent value” to the indi- 
vidual defendant comes as the result of the 
program itself, which should be devised to 
encourage the defendant’s rehabilitation, 
where necessary, and to ensure that he or she 
will not be the subject of criminal charges in the 
future. Blackwell v. State, 605 S.W.2d 832, 1980 
Tenn. Crim. App. LEXIS 301 (Tenn. Crim. App. 
1980). 


4, Availability of Relief. 

It was not intended that this extraordinary 
relief be granted routinely to first offenders but 
only to those who can show that they were 
above-the-average citizens before impulsively 
committing an offense and that they can be 
relied upon to practice good citizenship in the 
future without the deterrent effects of trial and 
punishment. State v. Poplar, 612 S.W.2d 498, 
1980 Tenn. Crim. App. LEXIS 347 (Tenn. Crim. 
App. 1980). 

The true intention in Poplar, 612 S.W.2d 498, 
1980 Tenn. Crim. App. LEXIS 347, (Tenn. Crim. 
App. 1980), was to describe a person whose 
criminal conduct is uncharacteristic of his prior 
social history, who has demonstrated in some 
manner an ability to undertake and carry 
through on the ordinary obligations of the soci- 
ety, and who has a present ability and incentive 
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to act within the law without the deterrent 
effect of a public trial. State v. Nease, 713 
S.W.2d 90, 1986 Tenn. Crim. App. LEXIS 2294 
(Tenn. Crim. App. 1986). 

The court has never required that a candi- 
date have achieved some elevated status to be 
eligible for pretrial diversion; and the phrase 
“above-the-average citizens” in Poplar, 612 
S.W.2d 498, 1980 Tenn. Crim. App. LEXIS 347, 
(Tenn. Crim. App. 1980), because it lends itself 
to an unintended construction, should be aban- 
doned. State v. Nease, 713 S.W.2d 90, 1986 
Tenn. Crim. App. LEXIS 2294 (Tenn. Crim. 
App. 1986). 

Pretrial diversion is not permitted for of- 
fenses carrying a potential of more than 10 
years in prison; for a trial court to allow a 
district attorney to do indirectly (dismiss or 
retire a charge which has the potential of 
carrying more than 10 years imprisonment so 
as to allow diversion on a second charge) what 
the statute will not allow him to do directly 
would be erroneous. State v. Landers, 723 
S.W.2d 950, 1987 Tenn. LEXIS 819 (Tenn. 
1987), superseded by statute as stated in, State 
v. Layman, 214 8.W.3d 442, 2007 Tenn. LEXIS 
35 (Tenn. 2007), overruled in part, State v. 
Layman, 214 S.W.3d 442, 2007 Tenn. LEXIS 35 
(Tenn. 2007). 

Where the record did not reflect any manifest 
public interest sufficient to merit the trial 
court’s restraint of the state’s discretion, but 
rather the trial court seemed to have merely 
substituted its judgment for the state’s regard- 
ing which of two indictments should be pur- 
sued, the trial court abused its discretion in 
denying the state’s motion to nolle prosequi the 
original indictment; such a unilateral check of 
prosecutorial discretion without apparent or 
articulated justification was beyond the trial 
court’s authority. State v. Harris, 33 S.W.3d 
767, 2000 Tenn. LEXIS 690 (Tenn. 2000). 


5. —Mistrial. 

Where a mistrial has been declared there is 
no reason why the defendant cannot again seek 
pretrial diversion. State v. Spears, 780 S.W.2d 
776, 1989 Tenn. Crim. App. LEXIS 344 (Tenn. 
Crim. App. 1989). 


6. —Burden of Proof. 

The burden of proof is upon the defendant to 
show that he is entitled to this extraordinary 
relief. State v. Poplar, 612 S.W.2d 498, 1980 
Tenn. Crim. App. LEXIS 347 (Tenn. Crim. App. 
1980). 

The burden is upon the defendant who de- 
sires to be considered for diversion to provide 
the prosecuting attorney with sufficient back- 
ground information and data to enable that 
officer to make a reasoned decision to grant or 


| 


deny the relief sought. This information may be | 


supplemented by the pretrial investigation au- 


thorized by T.C.A. § 40-15-104, but the inves- | 


tigation does not lessen the obligation of an 
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applicant to endeavor to show beforehand that 
he is an appropriate subject for diversion. State 
v. Herron, 767 S.W.2d 151, 1989 Tenn. LEXIS 
45 (Tenn. 1989), overruled in part, State v. 
Yancey, 69 S.W.3d 553, 2002 Tenn. LEXIS 45 
(Tenn. 2002). 


7, Standards for Determining Eligibility. 

The standards to be applied in diversion 
cases are substantially similar to those used in 
deciding whether to grant a suspended sen- 
tence. Blackwell v. State, 605 S.W.2d 832, 1980 
Tenn. Crim. App. LEXIS 301 (Tenn. Crim. App. 
1980). 

The same criteria fixed by law for determin- 
ing eligibility for a probated or suspended sen- 
tence should also be used by the district attor- 
ney general in determining eligibility for 
pretrial diversion. State v. Poplar, 612 S.W.2d 
498, 1980 Tenn. Crim. App. LEXIS 347 (Tenn. 
Crim. App. 1980). 

Since the Pretrial Diversion Act, title 40, ch. 
15, relieves the defendant of the burden of 
being tried or convicted of a crime, though 
guilty of violating the criminal law, the criteria 
should be more stringently applied to diversion 
applicants than probation applicants. State v. 
Poplar, 612 S.W.2d 498, 1980 Tenn. Crim. App. 
LEXIS 347 (Tenn. Crim. App. 1980). 

To require a plea of guilty prior to placement 
of a defendant on pretrial diversion would 
amount to supplanting this program with pro- 
bation, and would totally defeat the legislative 
purpose of the pretrial diversion statutes. State 
v. King, 640 S.W.2d 30, 1982 Tenn. Crim. App. 
LEXIS 389 (Tenn. Crim. App. 1982). 

A requirement by the district attorney gen- 
eral that a defendant enter a plea of guilty as a 
prerequisite to pretrial diversion constitutes an 
abuse of discretion in violation of the provisions 
of this section. State v. Anderson, 645 S.W.2d 
251, 1982 Tenn. Crim. App. LEXIS 479 (Tenn. 
Crim. App. 1982). 

Because statutory rape was not an enumer- 
ated sexual offense at the time of the offense, 
defendant was not disqualified from seeking 
pretrial diversion. State v. Stephens, — S.W.3d 
—, 2015 Tenn. Crim. App. LEXIS 541 (Tenn. 
Crim. App. July 7, 2015), rev'd, 497 S.W.3d 408, 
2016 Tenn. LEXIS 533 (Tenn. Aug. 23, 2016). 


8. Factors for Consideration. 

Restitution to an aggrieved party is mani- 
festly a legitimate consideration in the prosecu- 
tor’s evaluation of a defendant’s eligibility for 
pretrial diversion. The fact that a bankrupt 
contractor’s eligibility for pretrial diversion 
was at one time apparently contingent upon his 
restitution for an obligation from which he had 
been discharged in bankruptcy does not estab- 
lish a prima facie case of bad faith on the part 
of the prosecution in attempting to prosecute 
the contractor under § 66-11-138 for misappli- 
cation of contract payments. In re Wilson, 30 
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B.R. 91, 1983 Bankr. LEXIS 6395 (Bankr. E.D. 
Tenn. 1983). 

If the decision is made to grant the applica- 
tion for pretrial diversion, the factors upon 
which that determination is made should be 
included in the memorandum of understanding 
for the benefit of the trial judge who must 
approve it, to provide a basis for his decision. 
State v. Herron, 767 S.W.2d 151, 1989 Tenn. 
LEXIS 45 (Tenn. 1989), overruled in part, State 
v. Yancey, 69 S.W.3d 553, 2002 Tenn. LEXIS 45 
(Tenn. 2002). 

When deciding whether to grant pretrial di- 
version, the district attorney should consider 
the following factors: (1) The circumstances of 
the offense; (2) The defendant’s criminal record, 
social history and present condition including 
mental and physical conditions if appropriate; 
(3) The deterrent effect of punishment on other 
criminal activity; (4) The defendant’s amenabil- 
ity to correction; and (5) The likelihood that 
pretrial diversion will serve the ends of justice 
and the best interests of both the public and the 
defendant. State v. Skidmore, 15 S.W.3d 502, 
1999 Tenn. Crim. App. LEXIS 771 (Tenn. Crim. 
App. 1999). 

Defendant’s unwillingness to admit wrongdo- 
ing and assume responsibility for his or her 
actions is relevant in assessing a defendant’s 
amenability to correction and whether pretrial 
diversion will satisfy the need for deterrence 
and serve the ends of justice. Stanton v. State, 
395 S.W.3d 676, 2013 Tenn. LEXIS 83 (Tenn. 
Jan. 23, 2013). 

Assistant district attorney general did not 
abuse his discretion in denying defendant’s 
application for pretrial diversion; while defen- 
dant was not required to admit he violated the 
animal cruelty law, T.C.A. § 39-14-202, his 
failure to admit wrongdoing or to accept re- 
sponsibility for his actions was a relevant con- 
sideration in determining his qualification for 
pretrial diversion. Stanton v. State, 395 S.W.3d 
676, 2013 Tenn. LEXIS 83 (Tenn. Jan. 23, 
2013). 

Assistant district attorney general, in deny- 
ing defendant’s application for pretrial diver- 
sion, properly considered a civil judgment 
against defendant’s corporation and his regula- 
tory violations, as they were relevant to show a 
lack of respect for rules, regulations, and laws 
and reflected negatively on defendant’s amena- 
bility to correction. Stanton v. State, 395 S.W.3d 
676, 2013 Tenn. LEXIS 83 (Tenn. Jan. 23, 
2013). 


9. Maximum Punishment. 

For T.C.A. § 40-15-105(a)(1) diversion pur- 
poses, which provides that crimes carrying a 
possible maximum sentence of 10 years or more 
shall not be subject to diversion, in burglary in 
the second degree cases the maximum punish- 
ment of 15 years as provided in T.C.A. § 39-3- 
403 (repealed) was applicable, and not the 


40-15-105 


maximum possible punishment of nine years as 
provided in T.C.A. § 40-35-109(a) (repealed). 
State v. Nease, 713 S.W.2d 90, 1986 Tenn. Crim. 
App. LEXIS 2294 (Tenn. Crim. App. 1986). 

A Class B felony is not eligible for pretrial 
diversion. State v. Brooks, 943 S.W.2d 411, 1997 
Tenn. Crim. App. LEXIS 31 (Tenn. Crim. App. 
1997). 


10. Admissibility in Evidence. 

The restriction in T.C.A. § 40-15-105 against 
the later use of an accused’s confessions or 
admissions against interest applies only to 
criminal trials involving the same charge con- 
tained in the memorandum of understanding; 
it does not apply to later civil proceedings. 
Pizzillo v. Pizzillo, 884 S.W.2d 749, 1994 Tenn. 
App. LEXIS 302 (Tenn. Ct. App. 1994). 

Admissions against interest contained in a 
memorandum of understanding that was part 
of a criminal record expunged following defen- 
dant’s successful completion of a pretrial diver- 
sion program were inadmissible in a subse- 
quent civil action. Pizzillo v. Pizzillo, 884 
S.W.2d 749, 1994 Tenn. App. LEXIS 302 (Tenn. 
Ct. App. 1994). 


11. Cases Not Exempted. 

Court refused to conclude that the legislature 
intended to exempt driving under the influence 
of an intoxicant (DUI) cases from the operation 
of the pretrial diversion statute merely because 
there is a recidivist provision applicable to 
subsequent DUI convictions. Blackwell v. State, 
605 S.W.2d 832, 1980 Tenn. Crim. App. LEXIS 
301 (Tenn. Crim. App. 1980). 

The diversion statute creates a potential for 
rehabilitation far greater than the rehabilita- 
tive potential of the minimal incarceration usu- 
ally imposed for first offense for driving under 
the influence (DUI). Blackwell v. State, 605 
S.W.2d 832, 1980 Tenn. Crim. App. LEXIS 301 
(Tenn. Crim. App. 1980). 

The general assembly in enacting T.C.A. 
§ 40-35-109(a) (repealed) did not intend to cre- 
ate an exception to T.C.A. § 40-15-105(a)(1) 
when the status of an offender would, after 
conviction, result in an effective maximum pun- 
ishment of 10 years or less. State v. Hurlburt, 
713 S.W.2d 89, 1986 Tenn. Crim. App. LEXIS 
2251 (Tenn. Crim. App. 1986). 


12. Nondivertible Offenses. 

In a prosecution for vehicular assault, hold- 
ing that the charge was a nondivertible offense 
was proper because driving under the influence 
(DUI) (at the time nondivertible pursuant to 
T.C.A. § 40-15-105) was a lesser included of- 
fense of vehicular assault and the prohibition of 
pretrial diversion for DUI applied to vehicular 
assault as well. State v. Burdine, 888 S.W.2d 
463, 1994 Tenn. Crim. App. LEXIS 377 (Tenn. 
Crim. App. 1994), appeal denied, — S.W.2d —, 
1994 Tenn. LEXIS 280 (Tenn. Oct. 3, 1994). 
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13. Rehabilitation Program. 

The statute contemplates a rehabilitation 
program for a period not to exceed two years in 
accordance with a memorandum of under- 
standing between the defendant and the dis- 
trict attorney general which must be approved 
by the trial judge. State v. Poplar, 612 S.W.2d 
498, 1980 Tenn. Crim. App. LEXIS 347 (Tenn. 
Crim. App. 1980). 


14. Denial of Diversion. 

The diversion statute creates a state-wide 
statutory scheme for the diversion of certain 
classes of offenders from the normal criminal 
process; thus, a district attorney general may 
not decline to enter a memorandum of under- 
standing for “lack of facilities.” Blackwell v. 
State, 605 S.W.2d 832, 1980 Tenn. Crim. App. 
LEXIS 301 (Tenn. Crim. App. 1980). 

Denial of diversion based upon an individual 
prosecutor’s philosophical disagreement with 
the value of the program constitutes a clear 
abuse of discretion. Blackwell v. State, 605 
S.W.2d 832, 1980 Tenn. Crim. App. LEXIS 301 
(Tenn. Crim. App. 1980). 

The nature of and the circumstances sur- 
rounding an offense could not and would not of 
itself be sufficient to deny diversion. Blackwell 
v. State, 605 S.W.2d 832, 1980 Tenn. Crim. App. 
LEXIS 301 (Tenn. Crim. App. 1980); State v. 
King, 640 S.W.2d 30, 1982 Tenn. Crim. App. 
LEXIS 389 (Tenn. Crim. App. 1982). 

A district attorney general’s refusal to enter 
into a pretrial diversion agreement because he 
was opposed to the diversion program as a 
matter of policy was misdirected for district 
attorneys general are bound to carry out the 
law they deem unwise as well as the law they 
deem wise. State v. Watkins, 607 S.W.2d 486, 
1980 Tenn. Crim. App. LEXIS 321 (Tenn. Crim. 
App. 1980). 

Where defendant was convicted for cultivat- 
ing 3,710 marijuana plants with intent to sell, 
evidence supported the judgment of the trial 
court in finding there was no abuse of the 
attorney general’s discretion in refusing to en- 
ter a memorandum of understanding for pre- 
trial diversion. State v. Collier, 627 S.W.2d 143, 
1981 Tenn. Crim. App. LEXIS 404 (Tenn. Crim. 
App. 1981). 

Where defendants were charged with false 
pretense, conspiracy to commit false pretense 
and defrauding county highway department by 
presenting false weight tickets, district attor- 
ney did not abuse discretion in denying pretrial 
diversion to defendant, who had no prior crimi- 
nal record and was a reputable person, because 
the criminal activity was extensive, was not 
impulsive but required considerable effort and 
planning, was a serious problem in the circuit 
and was in need of deterrence. State v. Holland, 
661 S.W.2d 91, 1983 Tenn. Crim. App. LEXIS 
363 (Tenn. Crim. App. 1983). 

If the application for pretrial diversion is 
denied, the factors upon which the denial is 
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based must be clearly articulable and stated in 
the record in order that meaningful appellate 
review may be had. This requirement entails 
more than an abstract statement in the record 
that the district attorney general has consid- 
ered these factors. He must articulate why he 
believes a defendant in a particular case does 
not meet the test. If the attorney general bases 
his decision on less than the full complement of 
factors, he must, for the record, state why he 
considers that those he relies on outweigh the 


~ others submitted for his consideration. State v. 


Herron, 767 S.W.2d 151, 1989 Tenn. LEXIS 45 
(Tenn. 1989), overruled in part, State v. Yancey, 
69 S.W.3d 553, 2002 Tenn. LEXIS 45 (Tenn. 
2002). 

An appeal may be taken after entry of judg- 
ment when the trial court denies judicial diver- 
sion. State v. George, 830 S.W.2d 79, 1992 Tenn. 
Crim. App. LEXIS 215 (Tenn. Crim. App. 1992). 

The record showed defendant lacked a prior 
criminal record and did not indicate that state 
analyzed his stable marital and family history, 
his employment record, his status in the com- 
munity, his educational background, and his 
general reputation for being a responsible, con- 
tributing member of society; thus, denial of 
diversion was based on less than all appropri- 
ate factors. State v. Kirk, 868 S.W.2d 739, 1993 
Tenn. Crim. App. LEXIS 648 (Tenn. Crim. App. 
1993). 

Where defendants were convicted of aggra- 
vated perjury, consideration of the seriousness 
of the offense and the need for deterrence, along 
with other factors, supported the district attor- 
ney general’s decision to refuse to enter into a 
memorandum of understanding. State v. Perry, 
882 S.W.2d 357, 1994 Tenn. Crim. App. LEXIS 
80 (Tenn. Crim. App. 1994). 

Where defendant, a police captain, assaulted 
a court administrator who was performing offi- 
cial duties at the time, and inflicted serious 
injuries, denial of diversion was not an abuse of 
discretion; defendant’s amenability to rehabili- 
tation did not outweigh the circumstances of 
the offense and the need to serve the ends of 
justice and the public interest. State v. Hous- 
ton, 900 S.W.2d 712, 1995 Tenn. Crim. App. 
LEXIS 60 (Tenn. Crim. App. 1995), appeal 
denied, 1995 Tenn. LEXIS 211 (Tenn. May 1, 
1995). 

The district attorney did not abuse his dis- 
cretion in denying pretrial diversion to a 19- 
year-old defendant who was charged with forg- 
ery, and who was subsequently arrested for 
assault. State v. Lutry, 938 S.W.2d 431, 1996 
Tenn. Crim. App. LEXIS 254 (Tenn. Crim. App. 
1996), overruled, State v. Hooper, 29 S.W.3d 1, 
2000 Tenn. LEXIS 535 (Tenn. 2000). 

Where defendant was indicted for stalking 
his former wife, the district attorney general 
abused his discretion by denying defendant’s 
request for pretrial diversion without according 
any positive weight to the defendant’s lack of a 
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criminal history; the district attorney general 
also abused his discretion by weighing defen- 
dant’s failure to complete high school as a 
factor against him. State v. Thompson, 189 
S.W.3d 260, 2005 Tenn. Crim. App. LEXIS 1031 
(Tenn. Crim. App. 2005). 

When defendant was indicted for criminally 
negligent homicide after leaving his infant 
daughter in a car on a hot day, assistant district 
general attorney abused his discretion by deny- 
ing pretrial diversion under T.C.A. § 40-15- 
105(a)(1) when the assistant district attorney 
improperly focused on the nature and circum- 
stances, and the nonrelevant factor of the as- 
sistant district attorney’s opinion that the of- 
fense should not have been divertible; the 
assistant district attorney did not focus on 
defendant’s amenability to correction. State v. 
McKim, 215 S.W.3d 781, 2007 Tenn. LEXIS 27 
(Tenn. 2007). 

Defendant did not qualify for pretrial diver- 
sion under former T.C.A. § 40-15- 
105(a)(1)(B)G)-(Giii) because: (1) She spent at 
least one night in jail after being arrested 
pursuant to a warrant; (2) She was not released 
until she paid a bond; (3) After she pled guilty 
she was sentenced to time served; and (4) Her 
time served sentence was a period of confine- 
ment imposed by the municipal court for her 
misdemeanor conviction. State v. McKinnis, 
256 S.W.3d 252, 2008 Tenn. Crim. App. LEXIS 
33 (Tenn. Crim. App. Jan. 22, 2008), appeal 
denied, — S.W.3d —, 2008 Tenn. LEXIS 429 
(Tenn. June 2, 2008). 

In denying pretrial diversion, the prosecutor 
did not abuse his discretion in concluding that 
the circumstances of the offense, defendant’s 
lack of amenability to correction, the need for 
deterrence, and the public interests and the 
ends of justice favored prosecution. The Court 
of Criminal Appeals erroneously reweighed the 
evidence and substituted its judgment, rather 
than determining if the record lacked substan- 
tial evidence to support the prosecutor’s find- 
ings. State v. Hamilton, 498 S.W.3d 7, 2016 
Tenn. LEXIS 532 (Tenn. Aug. 23, 2016). 

Prosecutor did not abuse his discretion in 
denying pretrial diversion, stating that the 
pretrial diversion in this case, in which defen- 
dant allegedly committed statutory rape, would 
place other children at a higher risk by dimin- 
ishing the seriousness of such a crime and that 
defendant’s amenability to correction, the ends 
of justice, the best interests of the public and 
defendant, and the need for deterrence mili- 
tated in favor of prosecution and against pre- 
trial diversion. State v. Stephens, 497 S.W.3d 
408, 2016 Tenn. LEXIS 533 (Tenn. Aug. 23, 
2016). 


15. Prosecutorial Discretion. 

The discretion vested in the prosecutor with 
regard to pretrial diversion is not unbridled 
and it must be exercised in the interests of 


40-15-105 


justice. State v. Carr, 861 S.W.2d 850, 1993 
Tenn. Crim. App. LEXIS 230 (Tenn. Crim. App. 
1993). 

It is incumbent upon a prosecutor who is 
denying an application for pretrial diversion to 
articulate the factors and particularize the rea- 
sons upon which the denial is based. State v. 
Carr, 861 S.W.2d 850, 1993 Tenn. Crim. App. 
LEXIS 230 (Tenn. Crim. App. 1993). 

Where the district attorney relied on a second 
alleged incident involving forcible rape in deny- 
ing diversion following defendant’s conviction 
of statutory rape, but did not consider a later 
retraction made by the second victim, remand 
was required to determine whether an abuse of 
discretion may have occurred. State v. Morgan, 
934 S.W.2d 77, 1996 Tenn. Crim. App. LEXIS 
411 (Tenn. Crim. App. 1996). 

If the district attorney general denies pre- 
trial diversion, the denial must be in writing 
and must include an enumeration of the evi- 
dence that was considered and a discussion of 
the factors considered and weight accorded 
each. State v. Curry, 988 S.W.2d 153, 1999 
Tenn. LEXIS 128 (Tenn. 1999). 

The subjective motivations of the prosecution 
in denying pretrial diversion are irrelevant if 
there is probable cause to believe that the 
defendant committed the criminal acts as 
charged. State v. Skidmore, 15 S.W.3d 502, 
1999 Tenn. Crim. App. LEXIS 771 (Tenn. Crim. 
App. 1999). 

T.C.A. § 40-15-105(a) focuses not upon the 
charges set forth in the indictment, but upon 
the offense for which pretrial diversion is 
sought, and a defendant’s eligibility for pretrial 
diversion is determined not by the indictment, 
but rather by the charges existing against the 
defendant at the time the court rules on the 
memorandum of understanding seeking pre- 
trial diversion. State v. Layman, 214 S.W.3d 
442, 2007 Tenn. LEXIS 35 (Tenn. 2007). 


16. Review. 

On review of the refusal of a district attorney 
general to enter into a memorandum of under- 
standing, the trial court must view the decision 
of the district attorney general to be presump- 
tively correct and should set it aside only on the 
basis of patent or gross abuse of prosecutorial 
discretion. State v. Watkins, 607 S.W.2d 486, 
1980 Tenn. Crim. App. LEXIS 321 (Tenn. Crim. 
App. 1980). 

Before the trial judge can find that a district 
attorney general has abused the discretion 
granted in the Pretrial Diversion Act, the re- 
cord must show an absence of any substantial 
evidence to support the refusal of the district 
attorney general to enter into a memorandum 
of understanding. State v. Watkins, 607 S.W.2d 
486, 1980 Tenn. Crim. App. LEXIS 321 (Tenn. 
Crim. App. 1980); State v. Hammersley, 650 
S.W.2d 352, 1983 Tenn. LEXIS 646 (Tenn. 
1983). 
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If the defendant presents evidence which 
shows entitlement to pretrial diversion and the 
evidence is unrefuted by the state, the trial 
judge would have no recourse but to find the 
district attorney general had abused his discre- 
tion and order pretrial diversion for the defen- 
dant, unless the diversion would be prohibited 
because it would be unlawful, in such a case the 
district attorney general may not merely rely 
upon his answer to the defendant’s petition. 
State v. Watkins, 607 S.W.2d 486, 1980 Tenn. 
Crim. App. LEXIS 321 (Tenn. Crim. App. 1980). 

Although the need to deter traffic in drugs, 
which was a problem of serious proportion and 
a factor in other crimes, would have been a 
valid reason for refusing to enter into a memo- 
randum of understanding, the state nonethe- 
less had to offer proof of that allegation. State v. 
Watkins, 607 S.W.2d 486, 1980 Tenn. Crim. 
App. LEXIS 321 (Tenn. Crim. App. 1980). 

Where the trial court could properly find 
from the record that the defendant was in 
possession of three pounds of marijuana which 
was indicative of more than a casual flirtation 
with marijuana, that was a sufficient basis for 
the refusal of the district attorney general to 
enter into a memorandum of understanding. 
State v. Watkins, 607 S.W.2d 486, 1980 Tenn. 
Crim. App. LEXIS 321 (Tenn. Crim. App. 1980). 

On appeal from the action of a trial judge in 
determining whether a district attorney gen- 
eral had abused his discretion in refusing to 
enter into a pretrial diversion memorandum of 
understanding, the appellate court reviews the 
case not to determine if the trial judge has 
abused his discretion but to determine if the 
evidence preponderates against the finding of 
the trial judge. State v. Watkins, 607 S.W.2d 
486, 1980 Tenn. Crim. App. LEXIS 321 (Tenn. 
Crim. App. 1980). 

The statute vests discretion only with the 
district attorney general and not with the trial 
judge; for this reason, a determination of 
whether the district attorney general abused 
his discretion could only be determined by 
considering what evidence was before the dis- 
trict attorney general when he considered the 
application for diversion. State v. Poplar, 612 
S.W.2d 498, 1980 Tenn. Crim. App. LEXIS 347 
(Tenn. Crim. App. 1980). 

By necessity, a de novo hearing is not appro- 
priate under subsection (b); the trial judge 
should bring before him only the evidence made 
available to and considered by the district at- 
torney general in determining whether to grant 
a diversion of prosecution. State v. Poplar, 612 
S.W.2d 498, 1980 Tenn. Crim. App. LEXIS 347 
(Tenn. Crim. App. 1980). 

Not only is the trial judge to confine his 
consideration to the evidence considered by the 
district attorney general at the time he consid- 
ered the application, he must also confine his 
review to the reason or reasons given by the 
district attorney general at that time. State v. 
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Brown, 700 S.W.2d 568, 1985 Tenn. Crim. App. 
LEXIS 2602 (Tenn. Crim. App. 1985). 

Although there was no question that the 
record would have amply supported a grant of 
pretrial diversion if the prosecutor had so 
elected, the deference is to the prosecutor’s 
decision and not the trial court’s, and the trial 
court’s ruling that the prosecutor abused his 
discretion in denying pretrial diversion was 
reversible error. State v. Carr, 861 S.W.2d 850, 
1993 Tenn. Crim. App. LEXIS 230 (Tenn. Crim. 
App. 1993). 

Review of prosecutor’s decision to deny diver- 
sion is limited to examining the record to de- 
termine whether material evidence supported 
the decision the hearing court must consider 
only evidence made available to and considered 
by prosecutor. State v. Baxter, 868 S.W.2d 679, 
1993 Tenn. Crim. App. LEXIS 201 (Tenn. Crim. 
App. 1993). 

The only evidence the trial court may con- 
sider at the certiorari hearing is that evidence 
considered by the prosecutor in the decision 
denying pretrial diversion. In view of this evi- 
dentiary restriction, an evidentiary hearing 
would seem unneeded in the usual case. How- 
ever, a hearing may be useful to clarify matters 
already in the record about which there may be 
some dispute. State v. Winsett, 882 S.W.2d 806, 
1993 Tenn. Crim. App. LEXIS 861 (Tenn. Crim. 
App. 1993). 

Upon a petition for writ of certiorari, the trial 
court may conduct a hearing only to resolve any 
factual disputes raised by the prosecutor or the 
defendant concerning the application, but may 
not hear additional evidence that was not con- 
sidered by the prosecutor. State v. Curry, 988 
S.W.2d 153, 1999 Tenn. LEXIS 128 (Tenn. 
1999). 

The failure of the record to reflect that the 
district attorney considered all of the applicable 
factors would allow a reviewing court to find an 
abuse of discretion. State v. Skidmore, 15 
S.W.3d 502, 1999 Tenn. Crim. App. LEXIS 771 
(Tenn. Crim. App. 1999). 

The trial court’s review under T.C.A. § 40- 
15-105(b)(3) is limited to the question of abuse 
of discretion concerning the pretrial diversion 
decision, not the subjective motives concerning 
the institution of the prosecution. State v. Skid- 
more, 15 S.W.3d 502, 1999 Tenn. Crim. App. 
LEXIS 771 (Tenn. Crim. App. 1999). 

When reviewing the denial of a grant of 
pretrial diversion, the court of criminal appeals 
was limited to considering only the evidence 
that was considered by the district attorney 
general; furthermore, trial court had to deter- 
mine whether the district attorney general had 
considered and weighed the evidence relevant 
to each factor and whether there was substan- 
tial evidence to support the district attorney 
general’s decision to deny pretrial diversion. 
State v. Yancey, 69 S.W.3d 553, 2002 Tenn. 
LEXIS 45 (Tenn. 2002). 
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Denial of defendant’s pretrial diversion was 
appropriate under T.C.A. §§ 40-15-102 — 40- 
15-107, because, as an attorney, defendant com- 
mitted at least sixteen acts of theft or fraudu- 
lent use of credit cards, he abused a position of 
trust, and he did not make restitution until 
immediately before his writ of certiorari hear- 
ing; it was possible to have concluded that 
those negative factors weighed against the 
positive issues in considering the possibility of 
pretrial diversion. State v. Brooks, 228 S.W.3d 
640, 2006 Tenn. Crim. App. LEXIS 960 (Tenn. 
Crim. App. Dec. 6, 2006), appeal denied, — 
S.W.3d —, 2007 Tenn. LEXIS 386 (Tenn. Apr. 
23, 2007). 

Denial of pretrial diversion was affirmed be- 
cause while the assistant district attorney gen- 
eral did not assign specific weight to all of the 
factors he considered, it was clear from reading 
the entirety of the response that he carefully 
weighed and considered the factors. He clearly 
discussed the factors weighing against defen- 
dant and why those factors outweighed factors 
in favor of diversion. State v. Stanton, — S.W.3d 
—, 2012 Tenn. Crim. App. LEXIS 17 (Tenn. 
Crim. App. Jan. 10, 2012), affd, 395 S.W.3d 
676, 2013 Tenn. LEXIS 83 (Tenn. Jan. 23, 
2013). 


17. Appellate Procedure. 

An appeal by either side questioning diver- 
sion decisions, either granted or denied, must 
be brought under T.R.A.P. 9 or 10 and cannot 
come by T.R.A.P. 3. State v. McDuff, 691 S.W.2d 
569, 1984 Tenn. Crim. App. LEXIS 2687 (Tenn. 
Crim. App. 1984). 

Tennessee court of criminal appeals should 
not deny a T.R.A.P. 9 or T.R.A.P. 10 application 
from a denial of pretrial diversion under T.C.A. 
§ 40-15-105(a)(1) simply on the basis that de- 
fendant may pursue a direct appeal upon con- 
viction pursuant to Tenn. R. Crim. P. 38, as 
nothing in the amended text of Tenn. R. Crim. 
P. 38 or in the text of the Advisory Commission 
Comments thereto indicates that the amend- 
ment to Tenn. R. Crim. P. 38 was adopted in 
order to limit or discourage interlocutory ap- 
peals from pretrial diversion decisions; as 
amended, Tenn. R. Crim. P. 38 simply gives an 
unsuccessful defendant another avenue to pur- 
sue after trial if, for whatever reason, he or she 
chooses to forego the interlocutory route. State 
v. McKim, 215 S.W.3d 781, 2007 Tenn. LEXIS 
27 (Tenn. 2007). 

When defendant who was indicted for crimi- 
nally negligent homicide after leaving his in- 
fant daughter in a car on a hot day was denied 
pretrial diversion under T.C.A. § 40-15- 
105(a)(1), a trial court and the criminal appel- 
late court erred in denying defendant’s applica- 
tions for interlocutory appeals pursuant to 
T.R.A.P. 9 or 10, because: (1) An assistant 
district attorney general disregarded the guide- 
lines concerning the proper factors to consider 
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in evaluating applications for pretrial diver- 
sion; (2) Pretrial diversion would avoid the 
necessity of a trial; (3) An interlocutory appeal 
would not have created piecemeal litigation; 
and (4) The court of criminal appeals should not 
have denied defendant’s application from the 
denial of pretrial diversion simply on the basis 
that defendant could pursue a direct appeal 
upon conviction pursuant to Tenn. R. Crim. P. 
38. State v. McKim, 215 S.W.3d 781, 2007 Tenn. 
LEXIS 27 (Tenn. 2007). 

Defendant waived her right to appeal the 
denial of her request for pretrial diversion 
under T.C.A. § 40-15-105 by failing to seek 
review of the trial court’s decision pursuant to 
T.R.A.P. 9 or 10 prior to pleading guilty to some 
of the charges. An appeal pursuant to Tenn. R. 
Crim. P. 38(b) was required to be made under 
T.R.A.P. 3(b), which had no provision for appeal 
of the denial of pretrial diversion following a 
guilty plea. State v. Robinson, 328 S.W.3d 513, 
2010 Tenn. Crim. App. LEXIS 268 (Tenn. Crim. 
App. Mar. 30, 2010). 


18. Imposition of Fines Not Authorized. 

T.C.A. § 40-15-105 does not contemplate the 
imposition of fines and, thus, payment of a 
mandatory minimum fine could not be required 
as a condition to a memorandum of under- 
standing for pretrial diversion. State v. Alberd, 
908 S.W.2d 414, 1995 Tenn. Crim. App. LEXIS 
516 (Tenn. Crim. App. 1995). 


19. Abuse of Discretion. 

Two cases were remanded to the district 
attorney generals to consider and weigh all of 
the relevant pretrial diversion factors because 
the prosecutors abused their discretion, under 
T.C.A. § 40-15-105(a)(1)(A), by failing to con- 
sider and weigh all the relevant pretrial diver- 
sion factors or by considering and relying upon 
an irrelevant factor. State v. Richardson, 357 
S.W.3d 620, 2012 Tenn. LEXIS 4 (Tenn. Jan. 20, 
2012). 

Assistant district attorney  general’s 
(ADAG’s) consideration of proposed legislation 
to amend the companion animal cruelty stat- 
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ute, T.C.A. § 39-14-212, to make it applicable 
to horses, was irrelevant in assessing whether 
the public would favor granting pretrial diver- 
sion to defendant, who was accused of cruelty to 
his horses; however, because the ADAG did not 
give undue consideration to this evidence, he 
did not abuse his discretion in considering it. 
Stanton v. State, 395 S.W.3d 676, 2013 Tenn. 
LEXIS 83 (Tenn. Jan. 23, 2013). 

State did not abuse its discretion in denying 
defendant pretrial diversion because it consid- 
ered and articulated all relevant facts, includ- 
ing defendant’s positive social history, in its 
denial letter. State v. Finch, 465 S.W.3d 584, 
2013 Tenn. Crim. App. LEXIS 1016 (Tenn. 
Crim. App. Nov. 22, 2013), appeal denied, — 
S.W.3d —, 2014 Tenn. LEXIS 548 (Tenn. June 
24, 2014). 

Prosecutor considered and weighed all rel- 
evant factors, but the decision to deny pretrial 
diversion was not supported by substantial 
evidence, and the prosecutor abused his discre- 
tion when he concluded that defendant’s ame- 
nability to correction weighed against granting 
pretrial diversion because she had not shown 
sufficient remorse, and the prosecutor did not 
point to any evidence to support his conclusion 
that the ends of justice favored denying pretrial 
diversion; the case was remanded with an in- 
struction that pretrial diversion be granted. 
State v. Stephens, — S.W.3d —, 2015 Tenn. 
Crim. App. LEXIS 541 (Tenn. Crim. App. July 
7, 2015), rev'd, 497 S.W.3d 408, 2016 Tenn. 
LEXIS 533 (Tenn. Aug. 23, 2016). 


20. Nunc Pro Tunc Order. 

Prosecutor had consistently denied pretrial 
diversion, and thus a nunc pro tunc order was 
not appropriate in this case; additionally, be- 
cause defendant had not been required to com- 
ply with any of the restrictions, she had not yet 
successfully completed pretrial diversion, and 
equity did not require granting pretrial diver- 
sion nunc pro tunc. State v. Stephens, — S.W.3d 
—, 2015 Tenn. Crim. App. LEXIS 541 (Tenn. 
Crim. App. July 7, 2015), rev'd, 497 S.W.3d 408, 
2016 Tenn. LEXIS 533 (Tenn. Aug. 23, 2016). 


40-15-106. Certification that defendant not disqualified by prior con- 
viction, pretrial diversion or expunged offense. 


(a) No memorandum of understanding may be approved by the court on or 
after July 1, 1998, unless there is attached to it a certificate from the Tennessee 
bureau of investigation stating that according to its expunged criminal 
offender and pretrial diversion database the defendant has not: 

(1) Had a prior disqualifying felony or misdemeanor conviction; 
(2) Previously been granted pretrial diversion under this chapter; and 
(3) Had the public records of a disqualifying criminal offense that was 

dismissed expunged pursuant to chapter 32 of this title or § 40-35-313. 

(b) The certificate provided by the bureau pursuant to this section is only a | 
certification that according to its expunged criminal offender and pretrial 


| 
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diversion database the defendant is not disqualified under the criteria set out 
in subsection (a). The certificate is not a certification that the defendant is 
eligible for diversion pursuant to this chapter and it shall continue to be the 


duty of the district attorney general and judge to make sufficient inquiry into 


the defendant’s background to determine diversion eligibility. 


History. 
Acts 1998, ch. 1099, § 6. 


Compiler’s Notes. 

Acts 2011, ch. 484, § 3 provided that the act, 
which amended § 40-15-105(a)(1)(B) and § 40- 
35-313(a)(1)(B)G), shall not apply to the eligi- 
bility of a person for suspension of prosecution 
pursuant to title 40, chapter 15, part 1 if the 
offense for which such person is charged was 
committed prior to July 1, 2011. The law in 
effect at the time shall govern such person. 


Acts 2011, ch. 484, § 4 provided that the act, 
which amended § 40-15-105(a)(1)(B) and § 40- 
35-313(a)(1)(B)@), shall govern the eligibility of 
a person for suspension of prosecution pursu- 
ant to title 40, chapter 15 for any person 
charged with an offense that was committed on 
or after July 1, 2011. 


Attorney General Opinions. 
Effective date of this section, OAG 98-0166 
(8/28/98). 


40-15-107. Uniform application for pretrial diversion. 


The administrative office of the courts, in consultation with the Tennessee 
district attorneys general conference and the Tennessee association of criminal 
defense lawyers, shall create a statewide uniform application for use in 


pretrial diversion. 


History. 
Acts 2000, ch. 813, § 1. 


Compiler’s Notes. 

Acts 2011, ch. 484, § 3 provided that the act, 
which amended § 40-15-105(a)(1)(B) and § 40- 
35-313(a)(1)(B)G), shall not apply to the eligi- 
bility of a person for suspension of prosecution 
pursuant to title 40, chapter 15, part 1 if the 
offense for which such person is charged was 
committed prior to July 1, 2011. The law in 
effect at the time shall govern such person. 


Acts 2011, ch. 484, § 4 provided that the act, 
which amended § 40-15-105(a)(1)(B) and § 40- 
35-313(a)(1)(B)G@), shall govern the eligibility of 
a person for suspension of prosecution pursu- 
ant to title 40, chapter 15 for any person 
charged with an offense that was committed on 
or after July 1, 2011. 


Cross-References. 
District Attorneys General Conference, title 
8,:ch./7, part, 3: 


CHAPTER 16 
IMMUNITY FROM PROSECUTION 


Section 
40-16-101. Trial by court-martial as bar. 


40-16-102. Conviction not barring prosecution for previous offenses. 


40-16-101. Trial by court-martial as bar. 


All members of the armed forces of the United States who have been tried 
and convicted or acquitted by a military court-martial for any offense consti- 
tuting a misdemeanor under the laws of this state shall be immune from any 
criminal prosecution in any court of this state for the same offense for which 
they have been so tried. “Members of the armed forces of the United States” 
includes all officers and enlisted personnel of the army, navy, air force, marine 
corps and coast guard while on active duty and also includes any and all 
persons subject to trial by court-martial under the Uniform Code of Military 
Justice, whether a civilian, reservist, or member of any other federal agency. 
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History. Law Reviews. 
Acts 1953, ch. 108, §§ 1, 2 (Williams, Criminal Law and Procedure (William D. 


§ 11744.1); T.C.A. (orig. ed.), § 40-2305. 


Warren), 6 Vand. L. Rev. 1179. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 16.112. 


40-16-102. Conviction not barring prosecution for previous offenses. 


A conviction, judgment and execution for any one (1) offense is no bar to a 
prosecution for any other public offense committed previously, not necessarily 
included in the offense for which the defendant was convicted. 


History. 


Code 1858, § 5274; Shan., § 7250; Code 
1932, § 11856; T.C.A. (orig. ed.), § 40-2306. 


Section 


40-17-101. 
40-17-102. 
40-17-103. 
40-17-104. 
40-17-105. 
40-17-106. 
40-17-107. 
40-17-108. 
40-17-109. 
40-17-110. 
40-17-111. 
40-17-112. 
40-17-1138. 
40-17-114. 
40-17-115. 
40-17-116. 
40-17-117. 
40-17-118. 
40-17-119. 
40-17-120. 
40-17-121. 
40-17-122. 
40-17-123. 


40-17-124. 
40-17-125. 


40-17-201. 
40-17-202. 
40-17-203. 
40-17-204. 
40-17-205. 
40-17-206. 
40-17-207. 
40-17-208. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 17.38, 16.119. 


CHAPTER 17 
EVIDENCE AND WITNESSES 


Part 1. General Provisions 


Voice stress analysis inadmissible in criminal proceedings. 

[Reserved.] 

Failure of defendant to testify. 

[Reserved.] 

Meeting witnesses face to face — Compulsory process. 

Endorsement of names of witnesses. 

Issuance of subpoenas by clerk. 

Date of attendance of witnesses. 

Service of subpoena. 

Duration of attendance. 

Forfeiture of recognizance on default. 

Fees for state witnesses. 

Fees allowed for days fixed by court — Maximum number of days. 

Proof of attendance. 

Certification of fees to designated witnesses. 

Certificate required for payment of witness fees. 

Proof of incorporation. 

Confiscated stolen property. 

[Reserved.] 

Prior statements of witnesses — Requiring production. 

Sexual penetration or contact — Victim under 13 years of age. 

Subpoenas — Rules of Criminal Procedure. 

Obtaining subpoena for production of documents or information — Required findings 
and duties — Self incrimination — Contempt. 

Sex offenses where victim is less than thirteen (13) years of age. 

Subpoena requiring production of documentation and testimony in investigations of 
offenses of sexual exploitation of a minor. 


Part 2. Uniform Law to Secure Attendance of Witnesses 


Short title. 

Part definitions. 

Hearing on summons of witness to testify in another state. 
Issuance of summons. 

Ordering witness into custody. 

Penalty for failure to obey summons. 

Certificate recommending summons of witness from another state. 
Witness fees — Failure to testify after coming into state. 
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Section 

40-17-209. Immunities of witnesses entering or passing through state on summons. 

40-17-210. Uniformity of construction. 

40-17-211. Prisoners as witnesses in criminal proceedings in a state other than that in which they 
are confined. 

40-17-212. Request for attendance of federal prisoner as witness in state criminal proceedings. 


PART 1 
GENERAL PROVISIONS 


40-17-101. Voice stress analysis inadmissible in criminal proceedings. 


(a) As used in this section, “voice stress analysis” means the use of a device 
that has the ability to electronically analyze the responses of an individual to 
a specific set of questions and to record the analysis, both digitally and on a 
graph. 

(b) Voice stress analysis and testimony regarding voice stress analysis shall 
not be admissible as evidence in any criminal proceeding. 


History. 
Acts 2014, ch. 928, § 2. 


40-17-102. [Reserved. | 


40-17-103. Failure of defendant to testify. 


The failure of the party defendant to make a request to testify and to testify 
in the defendant’s own behalf shall not create any presumption against the 
defendant. 


History. Tennessee Jurisprudence, 8 Tenn. Juris., 
Acts 1887, ch. 79, § 2; Shan., § 5601; Code Criminal Procedure, §§ 33, 34; 24 Tenn. Juris., 
1932, § 9783; T.C.A. (orig. ed.), § 40-2403. By § 5; 25 Tenn. Juris., Witnesses, §§ 16, 
54. 
Cross-References. : 
Self incrimination, Tenn. Const., art. I, § 9. Law Reviews. 
A Comparative Study of the Witness Rules in 
Textbooks. the Proposed Federal Rules of Evidence and in 
Tennessee Criminal Practice and Procedure Tennessee Law (Jerry J. Phillips), 39 Tenn. L. 
(Raybin), §§ 17.39, 29.38, 30.68. Rev. 379 (1972). 


NOTES TO DECISIONS 


Analysis civil cases. Hunt v. Hunt, 56 Tenn. App. 683, 
nasil 412 S.W.2d 7, 1965 Tenn. App. LEXIS 235 
1. Application. (Tenn. Ct. App. 1965). 
2. Presumptions. 
3. —Failure of Defendant to Produce Wit- 2. Presumptions. 
nesses. Failure to charge that no presumption should 
4. —Burden of Explanation. arise as a result of failure of defendant to take 
5. —Personal Right of Defendant. the stand in her own behalf was not error 
6. Comment on Failure to Testify. where court instructed that defendant was pre- 
See ailire to Call Other Witnesses: sumed innocent until proved guilty beyond a 
8. —Failure to Testify at Former Trial. reasonable doubt and defendant did not re- 
quest a special charge in reference to her fail- 
1. Application. ure to testify. Rowan v. State, 212 Tenn. 224, 


This statute does not apply to defendants in 369 S.W.2d 543, 1963 Tenn. LEXIS 417 (1963). 


40-17-103 


3. —Failure of Defendant to Produce Wit- 
nesses. 

Provision that no presumption of guilt arises 
as result of failure of defendant to testify does 
not apply to failure of defendant to call avail- 
able testimony of others. Ford v. State, 184 
Tenn. 443, 201 S.W.2d 539, 1945 Tenn. LEXIS 
288 (1945). 


4, —Burden of Explanation. 

This section relates only to the personal tes- 
timony of the defendant and this presumption 
does not relieve him of the burden of producing 
evidence in explanation or rebuttal after in- 
criminating circumstances have been made to 
appear. Hutchins v. State, 172 Tenn. 108, 110 
S.W.2d 319, 1937 Tenn. LEXIS 58 (1937). 


5. —Personal Right of Defendant. 

The language must be limited in application 
to the right of defendant to testify personally. 
Hays v. State, 159 Tenn. 388, 19 S.W.2d 313, 
1928 Tenn. LEXIS 95 (1929). 


6. Comment on Failure to Testify. 

Adverse comment or argument based upon 
defendant’s failure to testify is reversible error, 
where the judge’s attention was called to it, and 
he failed to interfere and fully instruct the jury, 
and the action was properly excepted to. 
Staples v. State, 89 Tenn. 231, 14 S.W. 603, 
1890 Tenn. LEXIS 40 (1890); King v. State, 91 
Tenn. 617, 20 S.W. 169, 1892 Tenn. LEXIS 33 
(1892); Smithson v. State, 127 Tenn. 357, 155 
S.W. 133, 1912 Tenn. LEXIS 34 (1913); State v. 
Hale, 672 S.W.2d 201, 1984 Tenn. LEXIS 931 
(Tenn. 1984). 

Where one of the state’s counsel stated in his 
argument before the jury that the proof showed 
that the accused was afraid to testify in his 
former trials, that his counsel had no faith in 
his defense, and were ashamed to put him on 
the stand, the argument is reversible error 
where objection was made to the same, and a 
motion was made to exclude it from consider- 
ation by the jury, and the exclusion was made 
in an improper manner. Smithson v. State, 127 
Tenn. 357, 155 S.W. 133, 1912 Tenn. LEXIS 34 
(1918). 

The error of improper argument is not cured 
by the trial judge’s exclusion of the same from 
the consideration of the jury, where his ruling 
was accompanied with the expression of his 
opinion that the argument was legitimate. 
Smithson v. State, 127 Tenn. 357, 155 S.W. 133, 
1912 Tenn. LEXIS 34 (1913). 

Failure of one to testify in his own behalf in 
court is not to be considered by the jury in 
determining his guilt or innocence and may not 
be commented on by counsel. Turner v. State, 
216 Tenn. 714, 394 S.W.2d 635, 1965 Tenn. 
LEXIS 616 (1965). 

Argument by the counsel for the state of the 
fact that the evidence of the state is uncontra- 
dicted is not improper as drawing attention of 
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the jury to the failure of the defendant to 
testify. Schweizer v. State, 217 Tenn. 569, 399 
S.W.2d 743, 1966 Tenn. LEXIS 610 (1966). 

Argument of district attorney general in bur- 
glary prosecution constituted reversible error 
where its import was that failure of defendant, 
who did not take witness stand, to testify how 
he obtained check allegedly taken in burglary 
would justify jury in drawing unfavorable con- 
clusion therefrom. Huckaby v. State, 3 Tenn. 
Crim. App. 84, 457 S.W.2d 872, 1970 Tenn. 
Crim. App. LEXIS 446 (Tenn. Crim. App. 1970). 

It was not a comment on defendant’s failure 
to testify where the attorney general argued 
that there was no denial in the record of the 
state’s evidence. Holder v. State, 490 S.W.2d 
170, 1972 Tenn. Crim. App. LEXIS 285 (Tenn. 
Crim. App. 1972). 

Where a defendant on trial for first degree 
murder did not testify, comment in the closing 
argument by the state to the effect that the fact 
that the defendant had a gun on the night of the 
homicide was uncontradicted did not violate 
this section or defendant’s constitutional rights 
against self-incrimination under U.S. Const., 
amend. 5, or Tenn. Const., art. I, § 9. Wright v. 
State, 512 S.W.2d 650, 1974 Tenn. Crim. App. 
LEXIS 290 (Tenn. Crim. App. 1974). 

Comments in the closing argument and in 
the complaint by the prosecution did not violate 
defendant’s rights under the statute. Squires v. 
State, 525 S.W.2d 686, 1975 Tenn. Crim. App. 
LEXIS 336 (Tenn. Crim. App. 1975), super- 
seded by statute as stated in, State v. Little, 
560 S.W.2d 408, 1978 Tenn. LEXIS 568 (Tenn. 
1978). 

Where there was no justification for the pros- 
ecution’s reference to defendant’s decision not 
to testify, and where the potentially prejudicial 
effect of the reference was increased by the fact 
that it was couched in terms of the defendant’s 
failure to testify rather than his right not to 
take the stand and the cautionary instruction 
given to the jury at that time reemphasized this 
approach, as did the final charge to the jury, 
wherein the trial judge again spoke of the 
defendant’s “failure” to testify, there was re- 
versible error. Ledford v. State, 568 S.W.2d 113, 
1978 Tenn. Crim. App. LEXIS 308 (Tenn. Crim. 
App. 1978). 

A statement by prosecutor in his closing 
argument that only three people knew what 
happened and the victim told what happened 
did not amount to a comment on defendant’s 
failure to testify especially where court in- 
structed jury that defendant was not required 
to take the witness stand in his behalf and no 
inference could be drawn from his failure to do 
so. Taylor v. State, 582 S.W.2d 98, 1979 Tenn. 
Crim. App. LEXIS 255 (Tenn. Crim. App. 1979). 


7. —Failure to Call Other Witnesses. 
While no argument of guilt shall be based on 
the failure of the defendant himself to take the 
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stand, this immunity does not extend to his 
failure to offer other witnesses in his defense, in 
explanation and rebuttal of incriminating facts 
and circumstances adduced. Hays v. State, 159 
Tenn. 388, 19 S.W.2d 313, 1928 Tenn. LEXIS 95 
(1929); Gamble v. State, 215 Tenn. 26, 383 
S.W.2d 48, 1964 Tenn. LEXIS 537 (1964). 
Argument which was restricted to defen- 
dant’s failure to offer witnesses did not impinge 
upon his constitutional rights. McCracken v. 


40-17-104. [Reserved.] 
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State, 489 S.W.2d 48, 1972 Tenn. Crim. App. 
LEXIS 290 (Tenn. Crim. App. 1972). 


8. —Failure to Testify at Former Trial. 
This statute applies to a former trial, as well 
as to the pending trial, so as to make it im- 
proper for the state’s counsel to comment on the 
failure of the accused to testify in his former 
trial or trials. Smithson v. State, 127 Tenn. 357, 
155 S.W. 133, 1912 Tenn. LEXIS 34 (1913). 


40-17-105. Meeting witnesses face to face — Compulsory process. 


As provided by the Constitution of Tennessee, the accused, in all criminal 
prosecutions, has a right to meet the witnesses face to face, and to have 
compulsory process for obtaining witnesses in the accused’s favor. 


History. 
Code 1858, § 5377; Shan., § 7355; Code 
1932, § 11959; T.C.A. (orig. ed.), § 40-2405. 


Cross-References. 
Rights of defendant in criminal prosecution, 
Tenn. Const., art. I, § 9. 


Separation or exclusion of witnesses at pre- 
liminary hearing, § 40-10-1038. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 23.15. 


NOTES TO DECISIONS 


Analysis 


1. State Not Required to Use Its Summoned 
Witnesses. 

. State Not Obligated to Call Witness Having 
Knowledge. 

. Proof of Witness Not Called. 

. City Ordinance Violation — Civil. 

. Defendant Refusing to Attend Trial. 

. Meeting Prior to Trial Not Guaranteed. 


. State Not Required to Use Its Sum- 
moned Witnesses. 

The state cannot be compelled to examine 
witnesses summoned by it, and, if the defen- 
dant wishes the testimony of witnesses sum- 
moned by the state, he must subpoena them or 
call them himself, as his own witnesses. Eason 
v. State, 65 Tenn. 431, 1873 Tenn. LEXIS 381 
(1873); Cantrell v. State, 2 Shan. 249 (1877). 


2. State Not Obligated to Call Witness 
Having Knowledge. 

Failure of state to call witness having knowl- 
edge of facts relating to alleged crime does not 
violate constitutional right of accused to meet 
witness face to face. State ex rel. Dickens v. 
Bomar, 214 Tenn. 493, 381 S.W.2d 287, 1964 
Tenn. LEXIS 498 (1964). 

The state is under no obligation to produce 
every possible witness. Hicks v. State, 539 
S.W.2d 58, 1976 Tenn. Crim. App. LEXIS 377 
(Tenn. Crim. App. 1976). 

State is under no compulsion to locate alibi 
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witness named by defendant. Beasley v. State, 
539 S.W.2d 820, 1976 Tenn. Crim. App. LEXIS 
384 (Tenn. Crim. App. 1976). 


3. Proof of Witness Not Called. 

Where the state introduced proof of a mate- 
rial witness who was an informant, but refused 
to identify the witness, defendant was deprived 
of his right to obtain the witness. Roberts v. 
State, 489 S.W.2d 263, 1972 Tenn. Crim. App. 
LEXIS 301 (Tenn. Crim. App. 1972). 


4, City Ordinance Violation — Civil. 
Introduction into evidence of sworn photo- 
stats of defendant’s application for federal wa- 
gering stamps in a proceeding against defen- 
dant for violation of city ordinance making it a 
misdemeanor to possess such stamps did not 
violate right of defendant to meet witness face 
to face, since proceeding was not criminal but 
civil. Deitch v. Chattanooga, 195 Tenn. 245, 258 
S.W.2d 776, 1953 Tenn. LEXIS 330 (1953). 


5. Defendant Refusing to Attend Trial. 
Where defendant complained of illness and 
refused to leave his jail cell to attend his trial, it 
was harmless error beyond a reasonable doubt 
for the trial court to conduct any of defendant’s 
trial in his absence where the total evidence of 
defendant’s guilt was completely convincing, 
where no evidence damaging to defendant was 
introduced in his absence, and where defen- 
dant’s counsel was present and found no need 
for cross-examination of witnesses. Stone v. 
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State, 521 S.W.2d 597, 1974 Tenn. Crim. App. 
LEXIS 255 (Tenn. Ct. App. 1974). 

There was no waiver by a defendant of the 
right to be present at his trial where he had 
complained of illness and refused to voluntarily 
leave his jail cell to attend trial. Stone v. State, 
521 S.W.2d 597, 1974 Tenn. Crim. App. LEXIS 
255 (Tenn. Ct. App. 1974). 

A defendant has a constitutional right to be 
present at all times during the course of his 
trial. Stone v. State, 521 S.W.2d 597, 1974 Tenn. 
Crim. App. LEXIS 255 (Tenn. Ct. App. 1974). 

Inmate filed a claim against the state that 
the trial judge deprived him of his statutory 
rights because the indictments against him 
were void and because he was tried, convicted, 
and sentenced in absentia; he based his claim 
on T.C.A. §§ 40-3-101, 40-14-101, 40-14-102, 
40-17-105, and 40-18-118, and Tenn. R. Crim. P. 
43, but none of those statutes and rules ex- 
pressly conferred a private right of action 
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against the state to him; thus, the Tennessee 
claims commission for the eastern grand divi- 
sion did not err when it held that it lacked 
subject matter jurisdiction over the inmate’s 
claim pursuant to T.C.A. § 9-8-307(a)(1)(N) 
and that the inmate failed to state a claim upon 
which relief can be granted. Therefore, pursu- 
ant to Tenn. Const. art. I, § 17, the commission 
did not err when it granted the state’s motion to 
dismiss pursuant to, Tenn. R. Civ. P. 12.02(1). 
Williams v. State, 139 S.W.3d 308, 2004 Tenn. 
App. LEXIS 43 (Tenn. Ct. App. 2004), appeal 
denied, — S.W.3d —, 2004 Tenn. LEXIS 530 
(Tenn. June 1, 2004), appeal denied, Williams v. 
Parker, — S.W.3d —, 2006 Tenn. LEXIS 9 
(Tenn. 2006). 


6. Meeting Prior to Trial Not Guaranteed. 

Trial courts cannot order reluctant police 
witnesses to speak to defense counsel. State v. 
Singleton, 853 S.W.2d 490, 1993 Tenn. LEXIS 
161 (Tenn. 1993). 


40-17-106. Endorsement of names of witnesses. 


It is the duty of the district attorney general to endorse on each indictment 
or presentment, at the term at which the indictment or presentment is found, 
the names of the witnesses as the district attorney general intends shall be 
summoned in the cause, and sign each indictment or presentment name 


thereto. 


History. 

Code 1858, § 5596; Shan., § 7637; Code 
1932, § 12266; modified; T.C.A. (orig. ed.), 
§ 40-2047. 


Compiler’s Notes. 
This section may be affected by Tenn. R. 
Crim. P. 16 and 17. 


Textbooks. 
Tennessee Criminal Practice and Procedure 


(Raybin), §§ 9.21, .12:23,°.13.1, 13.2, 13806 
13.17. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 3-16-2. 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, §§ 21, 26. 


Law Reviews. 

Pretrial Discovery Under the Proposed Ten- 
nessee Rules of Criminal Procedure (William L. 
Gibbons), 7 Mem. St. U.L. Rev. 1. 


NOTES TO DECISIONS 


Analysis 


Purpose. 

. Compliance. 

. Directory Nature. 

Limitation of Witnesses to Those Endorsed. 
Accomplice — Testimony. 

Time of Endorsement. 

Waiver. 

Endorsement as Signature of Indictment. 

. Prejudice. 
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. Purpose. 

The purpose of this section is to make known 
to the defendant the names of witnesses who 
will be called to testify so that the defendant 
will not be surprised and handicapped in the 
preparation of his case. McBee v. State, 213 


Tenn. 15, 372 S.W.2d 173, 1963 Tenn. LEXIS 
463 (1963), rehearing denied, 213 Tenn. 15, 372 
S.W.2d 173, 1963 Tenn. LEXIS 494 (1963), cert. 
denied, McBee v. Tennessee, 377 U.S. 955, 84S. 
Ct. 1633, 12 L. Ed. 2d 499, 1964 U.S. LEXIS 
1171 (1964); Harris v. State, 3 Tenn. Crim. App. 
64, 457 S.W.2d 370, 1970 Tenn. Crim. App. 
LEXIS 378 (Tenn. Crim. App. 1970), cert. de- 
nied, Harris v. Tennessee, 401 U.S. 978, 91 S. 
Ct. 1206, 28 L. Ed. 2d 328, 1971 U.S. LEXIS 
2719 (1971); Cook v. State, 3 Tenn. Crim. App. 
685, 466 S.W.2d 530, 1971 Tenn. Crim. App. 
LEXIS 427 (Tenn. Crim. App. 1971); State v. 
McCray, 614 S.W.2d 90, 1981 Tenn. Crim. App. 
LEXIS 328 (Tenn. Crim. App. 1981); State v. 
Craft, 743 S.W.2d 203, 1987 Tenn. Crim. App. 
LEXIS 2314 (Tenn. Crim. App. 1987); State v. 
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Morris, 750 S.W.2d 746, 1987 Tenn. Crim. App. 
LEXIS 2754 (Tenn. Crim. App. 1987). 

The purpose of T.C.A. § 40-17-106 is to pre- 
vent surprise to the defendant at trial and to 
permit the defendant to prepare his or her 
defense to the indictment. State v. Allen, 976 
S.W.2d 661, 1997 Tenn. Crim. App. LEXIS 793 
(Tenn. Crim. App. 1997). 

The purpose of furnishing names on an in- 
dictment or presentment is to prevent surprise 
to the defense; furthermore, evidence should 
not be excluded except when the defendant is 
actually prejudiced by the failure to comply 
with the rule and when the prejudice cannot 
otherwise be eradicated. State v. Kilpatrick, 52 
S.W.3d 81, 2000 Tenn. Crim. App. LEXIS 497 
(Tenn. Crim. App. 2000). 


2. Compliance. 

Where state witnesses were listed on front of 
indictments and the typed name of the attorney 
general pro tem was on the front of the indict- 
ment and his signature appeared on the second 
page, there was compliance with this section. 
Bishop v. State, 582 S.W.2d 86, 1979 Tenn. 
Crim. App. LEXIS 252 (Tenn. Crim. App. 1979). 

Because the state did not act in bad faith 
when it failed to list the officers’ names on the 
defendant’s indictment, the state did not vio- 
late T.C.A. § 40-17-106. State v. King, — 
S.W.3d —, 2010 Tenn. Crim. App. LEXIS 296 
(Tenn. Crim. App. Apr. 9, 2010), appeal denied, 
— §.W.3d —, 2010 Tenn. LEXIS 830 (Tenn. 
Aug. 26, 2010). 

Trial court did not abuse its discretion by 
allowing a witness for the State to testify, even 
though the State did not comply with this 
section, because defendant failed to show preju- 
dice, bad faith, or undue advantage, as the trial 
court allowed defense counsel to speak to the 
witness for as long as counsel wished to, the 
scope of the witness’s testimony was limited, 
and at the hearing on his motion for new trial 
defendant offered no evidence of any impeach- 
ment material he could have used against the 
witness if he had had additional time to inves- 
tigate. State v. Waire, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 257 (Tenn. Crim. App. Mar. 
30, 2016). 

State complied with this section because “CI” 
appeared on the face of the indictment, provid- 
ing notice to defendant that a confidential in- 
formant could testify against him at the sen- 
tencing hearing. State v. Hartwell, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 307 (Tenn. 
Crim. App. Apr. 24, 2018). 


3. Directory Nature. 

T.C.A. § 40-17-106 is directory only and a 
witness is not disqualified to testify because his 
name does not appear on the indictment. Al- 
dridge v. State, 4 Tenn. Crim. App. 254, 470 
S.W.2d 42, 1971 Tenn. Crim. App. LEXIS 501 
(Tenn. Crim. App. 1971); State v. Underwood, 
669 S.W.2d 700, 1984 Tenn. Crim. App. LEXIS 
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2709 (Tenn. Crim. App. 1984); State v. Morris, 
750 S.W.2d 746, 1987 Tenn. Crim. App. LEXIS 
2754 (Tenn. Crim. App. 1987); State v. Baker, 
751 S.W.2d 154, 1987 Tenn. Crim. App. LEXIS 
2667 (Tenn. Crim. App. 1987); State v. Hutchi- 
son, 898 S.W.2d 161, 1994 Tenn. LEXIS 157 
(Tenn. 1994), rehearing denied, 898 S.W.2d 161, 
1995 Tenn. LEXIS 198 (1995), cert. denied, 
Hutchinson v. Tennessee, 516 U.S. 846, 116 S. 
Ct. 137, 183 L. Ed. 2d 84, 1995 U.S. LEXIS 
5846 (1995), dismissed, Hutchison v. Bell, — F. 
Supp. 2d —, 2010 U.S. Dist. LEXIS 31736 (E.D. 
Tenn. Mar. 30, 2010). 

This section is directory only and where de- 
fendants were aware of the police broadcasts, 
the fact that the name of the witness who 
related the broadcasts was not on the indict- 
ments, there was no prejudice to defendants. 
Arrington v. State, 548 S.W.2d 319, 1976 Tenn. 
Crim. App. LEXIS 327 (Tenn. Crim. App. 1976). 

Since this section is directory only, a witness 
is not disqualified from testifying even when 
his name is entirely omitted from an indict- 
ment. Houston v. State, 567 S.W.2d 485, 1978 
Tenn. Crim. App. LEXIS 305 (Tenn. Crim. App. 
1978); State v. Gilbert, 612 S.W.2d 188, 1980 
Tenn. Crim. App. LEXIS 341 (Tenn. Crim. App. 
1980). 

This section is directory only. State v. Martin, 
634 S.W.2d 639, 1982 Tenn. Crim. App. LEXIS 
431 (Tenn. Crim. App. 1982). 

T.C.A. § 40-17-106, directory in nature, does 
not necessarily disqualify a witness whose 
name does not appear on the indictment from 
testifying, and does not mandate the state to 
call all witnesses actually endorsed on the 
indictment. State v. Street, 768 S.W.2d 708, 
1988 Tenn. Crim. App. LEXIS 615 (Tenn. Crim. 
App. 1988). 

Failure of a party to give the name of a 
witness as part of discovery does not necessar- 
ily disqualify a witness whose name does not 
appear on the indictment from testifying, as 
T.C.A. § 40-17-106 is directory only. State v. 
Harris, 839 S.W.2d 54, 1992 Tenn. LEXIS 348 
(Tenn. 1992), rehearing denied, — S.W.2d —, 
1992 Tenn. LEXIS 557 (Tenn. Sept. 8, 1992), 
cert. denied, Harris v. Tennessee, 507 U.S. 954, 
113 S. Ct. 1368, 122 L. Ed. 2d 746, 1993 U.S. 
LEXIS 1703 (1993); State v. Kendricks, 947 
S.W.2d 875, 1996 Tenn. Crim. App. LEXIS 582 
(Tenn. Crim. App. 1996), appeal denied, — 
S.W.2d —, 1997 Tenn. LEXIS 248 (Tenn. May 5, 
1997). 

Since the duty imposed by T.C.A. § 40-17- 
106 is merely directory and not mandatory, the 
state’s failure to include the name of a witness 
on the indictment will not automatically dis- 
qualify the witness from testifying. State v. 
Allen, 976 S.W.2d 661, 1997 Tenn. Crim. App. 
LEXIS 793 (Tenn. Crim. App. 1997). 


4. Limitation of Witnesses to Those En- 
dorsed. 

This section does not mean that the state is 

limited to those witnesses whose names appear 
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on the indictment. Douglass v. State, 213 Tenn. 
643, 378 S.W.2d 749, 1964 Tenn. LEXIS 432 
(1964). 

Action of trial judge in murder prosecution in 
permitting technician who made x-rays of de- 
ceased to testify without his name having been 
endorsed on indictment was not error where 
person who supervised making of x-rays was 
permitted to testify without objection and de- 
fendants were not shown to be prejudiced by 
testimony of technician. Phillips v. State, 2 
Tenn. Crim. App. 609, 455 S.W.2d 637, 1970 
Tenn. Crim. App. LEXIS 492 (Tenn. Crim. App. 
1970). 

Where all of witnesses used by the state were. 
subpoenaed and there was ample time for de- 
fendants to ascertain their identities and talk 
to them and there was no showing of prejudice 
from a technical noncompliance with this sec- 
tion, the state was not limited to those names 
which were endorsed on the indictment. Ca- 
nady v. State, 3 Tenn. Crim. App. 337, 461 
S.W.2d 53, 1970 Tenn. Crim. App. LEXIS 393 
(Tenn. Crim. App. 1970). 

This section does not limit the state to wit- 
nesses whose names appear on the indictment. 
Goodner v. State, 3 Tenn. Crim. App. 569, 464 
S.W.2d 339, 1970 Tenn. Crim. App. LEXIS 471 
(Tenn. Crim. App. 1970). 

Where there was no contention that defen- 
dants were surprised or handicapped in prepa- 
ration of their defense, permitting testimony of 
witnesses whose names were not endorsed on 
the indictment did not constitute reversible 
error. Cook v. State, 3 Tenn. Crim. App. 685, 
466 S.W.2d 530, 1971 Tenn. Crim. App. LEXIS 
427 (Tenn. Crim. App. 1971). 

Where the record contained nothing so much 
as intimating that the testimony of witnesses 
would have been different if defense counsel 
had been permitted to interview and interro- 
gate them before trial, permitting such wit- 
nesses to testify even though their names were 
not endorsed on indictment did not constitute 
reversible error. Aldridge v. State, 4 Tenn. 
Crim. App. 254, 470 S.W.2d 42, 1971 Tenn. 
Crim. App. LEXIS 501 (Tenn. Crim. App. 1971). 

In a prosecution for grand larceny, where the 
record disclosed that defendant had examined 
eye witnesses before the trial but refused an 
opportunity to examine the same witnesses at 
trial, the admission of the witnesses’ testimony 
was not error even though their names were 
not on the indictment. Boaz v. State, 537 S.W.2d 
716, 1975 Tenn. Crim. App. LEXIS 263 (Tenn. 
Crim. App. 1975). 

Although the names of certain state wit- 
nesses were not endorsed on the indictment, 
their testimony was allowed where it appeared 
that defendant had notice pretrial that they 
would testify, and defendant failed to show any 
prejudice. State v. Craft, 743 S.W.2d 203, 1987 
Tenn. Crim. App. LEXIS 2314 (Tenn. Crim. 
App. 1987). 
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5. Accomplice — Testimony. 

Where defendant was given ample opportu- 
nity to know that an accomplice would testify, 
what his testimony might be and had an oppor- 
tunity to cross examine him, it was not error to 
allow the testimony of the accomplice though 
he was not listed on the indictment as a wit- 
ness. Thomas v. State, 3 Tenn. Crim. App. 589, 
465 S.W.2d 887, 1970 Tenn. Crim. App. LEXIS 
410 (Tenn. Crim. App. 1970). 


6. Time of Endorsement. 

The court may in its discretion allow the 
endorsement of the name of a witness on the 
indictment at any time if good cause for the 
delay is shown or if the accused is not preju- 
diced by such action. McBee v. State, 213 Tenn. 
15, 372 S.W.2d 173, 1963 Tenn. LEXIS 463 
(1963), rehearing denied, 213 Tenn. 15, 372 
S.W.2d 173, 1963 Tenn. LEXIS 494 (1963), cert. 
denied, McBee v. Tennessee, 377 U.S. 955, 84S. 
Ct. 1633, 12 L. Ed. 2d 499, 1964 U.S. LEXIS 
1171 (1964). 


7. Waiver. 

Where at the time the witness testified de- 
fendant made no objection to fact that witness’ 
name was not endorsed on the indictment and 
circumstances were such that the appearance 
of the witness could not have been a surprise to 
the defendant, permitting such testimony was 
not reversible error. Harris v. State, 3 Tenn. 
Crim. App. 64, 457 S.W.2d 370, 1970 Tenn. 
Crim. App. LEXIS 378 (Tenn. Crim. App. 1970), 
cert. denied, Harris v. Tennessee, 401 U.S. 978, 
91 S. Ct. 1206, 28 L. Ed. 2d 328, 1971 USS. 
LEXIS 2719 (1971). 


8. Endorsement as Signature of Indict- 
ment. 

The district attorney general’s endorsement 
of the names of the state witnesses, with his 
name signed thereto, does not cure the want of 
his signature of the indictment itself. State v. 
Lockett, 50 Tenn. 274, 1871 Tenn. LEXIS 96 
(1871). 


9. Prejudice. 

The failure to list or provide names of wit- 
nesses in accordance with T.C.A. in § 40-17- 
106, neither disqualifies the witness nor en- 
titles defendant to relief unless prejudice can be 
shown. Such prejudice is usually established in 
a proceeding subsequent to trial. State v. Mor- 
ris, 750 S.W.2d 746, 1987 Tenn. Crim. App. 
LEXIS 2754 (Tenn. Crim. App. 1987). 

Defendants must show prejudice or a disad- 
vantage resulting from the delay of furnishing 
the names of such witnesses. State v. Baker, 
751 S.W.2d 154, 1987 Tenn. Crim. App. LEXIS 
2667 (Tenn. Crim. App. 1987). 

A defendant will be entitled to relief for 
nondisclosure only if he or she can demonstrate 
prejudice, bad faith, or undue advantage. State 
v. Allen, 976 S.W.2d 661, 1997 Tenn. Crim. App. 
LEXIS 793 (Tenn. Crim. App. 1997). 
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Defendant was not entitled to a mistrial or a 
continuance when the trial court permitted a 
witness whose identity had not been disclosed 
to testify that the victim had informed the 
witness of the victim’s desire to live; the defen- 
dant had asked for disqualification of the wit- 
ness, rather than a continuance, and the testi- 
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mony was cumulative in rebutting the 
defendant’s claim that the victim had commit- 
ted suicide. State v. Wilson, 164 S.W.3d 355, 
2003 Tenn. Crim. App. LEXIS 841 (Tenn. Crim. 
App. 2003), appeal denied, — S.W.3d —, 2004 
Tenn. LEXIS 226 (Tenn. Mar. 8, 2004). 


40-17-107. Issuance of subpoenas by clerk. 


(a) The clerk of the court in which a criminal cause is pending shall issue 
subpoenas, at any time, to any part of the state, for witnesses as either the 
district attorney general or the defendant may require. 

(b) The clerk shall also issue a subpoena, without any application, for 
witnesses whose names are marked as witnesses by the district attorney 


general upon the indictment. 


(c) The clerk shall issue no subpoena for a witness, on behalf of the state, 
except witnesses as are so marked or subsequently directed by the district 
attorney general, in writing, to be summoned. 

(d) This section shall govern when a clerk is required to issue a subpoena in 
a criminal case in general sessions court. If any local rule of court conflicts with 
this section, this section shall prevail and the clerk shall issue subpoenas in 


accordance with this section. 


History. 

Code 1858, §§ 5381, 5382, 5597 (deriv. Acts 
1822, ch. 40, § 1); Shan., §§ 7359, 7360, 7641; 
Code 1932, §§ 11964, 11965, 12270; modified; 
T.C.A. (orig. ed.), §§ 40-2408 — 40-2410; Acts 
1997, ch. 377, § 3. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 23.15, 23.11. 


NOTES TO DECISIONS 


1. Failure to Issue Subpoena. 

Because the State was not required to call 
any particular witness in a criminal prosecu- 
tion, and defendant could have issued a sub- 
poena to secure the testimony of the confiden- 
tial informant’s wife, but did not, he accepted 


the risk that the State would not call her as a 
witness, and defendant was not entitled to 
plain error relief based upon a Confrontation 
Clause violation. State v. Webster, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 310 (Tenn. Crim. 
App. Apr. 25, 2018). 


40-17-108. Date of attendance of witnesses. 


(a) It is the duty of the clerks of the circuit and criminal courts to designate 
on the dockets of their several courts the days on which the criminal cases in 
those courts will be called for trial, subject to the direction and control of the 
judges of those courts, and subpoenas for witnesses shall require their 
attendance only upon the day designated for the trial of the particular case in 
which they are summoned. 

(b) It is the duty of the clerks of the circuit or criminal court to subpoena 
witnesses in causes set for trial, to appear on the day fixed for trial, at the first 
term that the causes are placed upon the docket. It shall not be necessary to 
resubpoena the witnesses to subsequent terms, but they shall be required to 
attend at subsequent terms, upon the day fixed for the trial of the causes, and 
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from day to day of the terms as required by the court, until the causes are 
disposed of. 

(c) Itis the duty of the district attorney general and the clerk, in summoning 
witnesses in state cases, to specify the day on which they are required to 
attend, and to use all proper precautions to diminish the cost as much as 
possible. 

(d) If for any reason the case or cases so set for trial shall not be tried on the 
day fixed, it is the duty of the court, by special order, to designate some other 
day on which the case will be tried; and, in the absence of a special order, it 
shall not be necessary for witnesses to attend the court, and if they shall attend 
without a special order, it shall be at their own option. It is the duty of the 
district attorney general and the clerk to ensure that every reasonable effort 
has been made to notify witnesses of any change in the date set for trial. Notice 
shall be given at least ten (10) days in advance of the new date set for trial. 


History. Law Reviews. 

Code 1858, § 5600 (deriv. Acts 18438, 1844, Selected Tennessee Legislation of 1983 (N. L. 
ch. 215, § 5); Acts 1879, ch. 157, §§ 1,2;Shan., Resener, J. A. Whitson, K. J. Miller), 50 Tenn. 
8§ 7638, 7639, 7644; Code 1932, §§ 11966,  L, Rev. 785 (1983). 

12267, 12268, 12273; modified; T.C.A. (orig. 
ed.), §§ 40-2411 — 40-2414; Acts 1983, ch. 333, 
Sit: 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 23.14. 


40-17-109. Service of subpoena. 


The subpoena is served by the same officers as the subpoena in civil cases. 


History. 
Code 1858, § 5384; Shan., § 7362; mod. Code 
1932, § 11969; T.C.A. (orig. ed.), § 40-2415. 


40-17-110. Duration of attendance. 


(a) Witnesses subpoenaed are bound to attend from term to term until the 
case is disposed of; but if a judgment is rendered in the case, which is reversed 
by the supreme court, or in the case of a mistrial, new subpoenas must be 
issued for the state witnesses, and also for the defendant’s witnesses on the 
defendant’s application. 

(b) Witnesses shall so attend until discharged by law, by the court, or by the 
party by whom they are summoned. 


History. Textbooks. 
Code 1932, §§ 11967, 11968; T.C.A. (orig. Tennessee Criminal Practice and Procedure 
ed.), §§ 40-2417, 40-2418. (Raybin), § 23.14. 


40-17-111. Forfeiture of recognizance on default. 


The undertaking or recognizance of witnesses is forfeited and enforced like 
the undertaking and recognizance of bail as provided in §§ 29-32-107 — 
29-32-109, 40-11-201, and 40-11-202. 
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History. 
Code 1858, § 5387; Shan., § 7365; Code 
1932, § 11972; T.C.A. (orig. ed.), § 40-2420. 


40-17-112. Fees for state witnesses. 


All witnesses entitled to compensation under §§ 40-25-106 and 40-25-129 
appearing for the state under subpoena, either before a magistrate or the 
grand jury, or on an indictment found, are to have the same compensation for 


their attendance as in civil cases, unless otherwise provided. 


History. 

Code 1858, § 5391 (deriv. Acts 1855-1856, ch. 
63, § 2); Shan., § 7366; mod. Code 1932, 
§ 119738; T.C.A. (orig. ed.), § 40-2421. 


Compiler’s Notes. 

This section may be affected by § 9-1-116, 
concerning entitlement to funds, absent appro- 
priation. 


Cross-References. 
Compensation in civil cases, title 24, ch. 4. 
Liability of state or county, § 40-25-129. 


Prosecutor in misdemeanor not entitled to 
fees, § 40-25-105. 

Witnesses living near place of trial not en- 
titled to fees, § 40-25-106. 


Textbooks. 
Tennessee Jurisprudence, 25 Tenn. Juris., 
Witnesses, §§ 7, 8. 


Attorney General Opinions. 

Travel reimbursement for out-of-state wit- 
nesses in misdemeanor cases, OAG 99-057 
(3/9/99). 


NOTES TO DECISIONS 


1. Proper Payment. 

Payment of amount provided by law to wit- 
ness in criminal prosecution was entirely 
proper and would not discredit his testimony in 
any way. Freshwater v. State, 2 Tenn. Crim. 


App. 314, 453 S.W.2d 446, 1969 Tenn. Crim. 
App. LEXIS 363 (Tenn. Crim. App. 1969), cert. 
denied, Freshwater v. Tennessee, 400 U.S. 840, 
91S. Ct. 80, 27 L. Ed. 2d 74, 1970 U.S. LEXIS 
1083 (1970). 


40-17-113. Fees allowed for days fixed by court — Maximum number of 
days. 


No fees shall be allowed witnesses for attendance on any other day or days 
than those fixed in the subpoena or in orders of the court. Not more than three 
(3) days’ attendance shall be taxed in any one (1) week in favor of any one (1) 
witness in one (1) case, except witnesses attending from other counties, unless 


required to remain more than three (3) days by order of the court. 


History. 
Acts 1879, ch. 157, § 2; Shan., § 7640; Code 
1932, § 12269; T.C.A. (orig. ed.), § 40-2422. 


40-17-114. Proof of attendance. 


Attorney General Opinions. 
Searches and arrests on school property. 
OAG 14-21, 2014 Tenn. AG LEXIS 22 (2/24/14). 


The witness shall prove attendance, in open court, by oath before the clerk 
that the witness has not, directly or indirectly, personally procured summons 
as a witness, that the witness was legally summoned on behalf of the state and 
has verily attended the court, as a witness, the number of days claimed. 


History. 
Code 1858, § 5394; Shan., § 7369; Code 
1932, § 11975; T.C.A. (orig. ed.), § 40-2424. 


Textbooks. 
Tennessee Jurisprudence, 25 Tenn. Juris., 
Witnesses, § 8. 
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NOTES TO DECISIONS 


Analysis 


. Strict Enforcement of Section. 
. Legality of Summons. 
. Time of Proof. 


m whe 


. Strict Enforcement of Section. 

If this section is not complied with, the taxed 
fees, mileage and tolls of the witnesses may be 
stricken out on motion. Lancaster v. State, 71 
Tenn. 652, 1879 Tenn. LEXIS 128 (1879). 


2. Legality of Summons. 
Unless legally summoned, the witness is not 


allowed attendance. Lancaster v. State, 71 
Tenn. 652, 1879 Tenn. LEXIS 128 (1879). 


3. Time of Proof. 

Where probate of attendance of witnesses 
was not taken until after final decision of case 
and after the filing of defendant’s motion to 
retax the costs for failure to so probate atten- 
dance of witnesses, the circuit court erred in 
overruling defendant’s motion to retax the 
costs, as the clerk is without authority to pro- 
bate attendance of witnesses after the final 
decision of the case. King v. State, 170 Tenn. 
236, 94 S.W.2d 383, 1936 Tenn. LEXIS 7 (1936). 


40-17-115. Certification of fees to designated witnesses. 


The district attorney general and judge shall not certify any witness fees 
against the state, except for those witnesses as shall be so endorsed or 
subsequently directed by the district attorney general, in writing, to be 
summoned, nor without actual inspection of the orders. 


History. 
Code 1858, § 5598; Shan., § 7642; Code 


1932, § 12271; modified; T.C.A. (orig. ed.), 
§ 40-2425. 


40-17-116. Certificate required for payment of witness fees. 


The commissioner of finance and administration shall issue no warrant for 
the payment of costs of witnesses, unless the certificate of the judge and 
district attorney general show that the inspection took place. 


History. 
Code 1858, § 5599; Shan., § 7643; Code 
1932, § 12272; impl. am. Acts 1937, ch. 33, 


40-17-117. Proof of incorporation. 


§§ 24, 29; C. Supp. 1950, § 12272; modified; 
impl. am. Acts 1959, ch. 9, § 3; impl. am. Acts 
1961, ch. 97, § 3; T.C.A. (orig. ed.), § 40-2426. 


(a) In the trial of criminal cases, it shall not be necessary for the state to 
prove the incorporation of any corporation mentioned in the indictment or 
presentment, unless the defendant within thirty (30) days after indictment or 
presentment, if defendant be under bond, or within thirty (30) days after arrest 
on capias, denies the existence of the corporation by a sworn plea. 

(b) On all trials for offenses where the existence of a corporation must be 
shown, a legally authenticated copy of the charter of the corporation, or a book 
purporting to be the public statute book of the United States, or of the 
particular state in which the charter is printed, shall be prima facie evidence 
of the existence of the corporation. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 16.19. 


History. 

Code 1858, § 5379 (deriv. Acts 1829, ch. 23, 
§ 70); Shan., § 7357; Code 1932, §§ 11961, 
11962; T.C.A. (orig. ed.), §§ 40-2439, 40-2440. 
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NOTES TO DECISIONS 


1. Proof of De Facto Corporate Activity — 
Sufficiency. 

Proof of the existence of a foreign corpora- 

tion, in which ownership of property is laid in 


a corporate name, in carrying on the business of 
a common carrier through its agents and em- 
ployees. State v. Missio, 105 Tenn. 218, 58 S.W. 
216, 1900 Tenn. LEXIS 66 (1900); Bond v. 


an indictment for receiving stolen goods, may 
be made without production of a copy of its 
charter by showing that it was engaged, under 


State, 129 Tenn. 75, 165 S.W. 229, 1913 Tenn. 
LEXIS 95 (1913). 


40-17-118. Confiscated stolen property. 


(a) Personal property confiscated as stolen property by a lawful officer of the 
state, a county or a municipality of the state to be held as evidence of a crime 
shall be promptly appraised, catalogued and photographed by the law enforce- 
ment agency retaining custody of the property. 

(b) The lawful officer of the state, county or municipality, in order to detain 
the property from the lawful owner, for whatever reason, more than thirty (30) 
days, shall show cause to the judge having jurisdiction over the property by 
petition filed by the district attorney general upon five (5) days’ notice to the 
property owner why the property should be further detained. The court may 
grant or refuse the requested impounding order upon the terms and conditions 
as are adjudged to be proper. 

(c) The state, county or municipal authority holding the property shall be 
responsible for the return of the property to the lawful owner and shall be 
liable in damages to the owner of the property in the event of damage or 


destruction occasioned by the delay in the return of the property. 


History. 
Acts 1973, ch. 317, §§ 1-3; T.C.A. §§ 40-2442 
— 40-2444. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 18.5. 


Law Reviews. 

“To Return the Funds at All”: Global Anticor- 
ruption, Forfeiture, and Legal Frameworks for 
Asset Return, 47 U. Mem. L. Rev. 291 (2016). 


NOTES TO DECISIONS 


Analysis 


1. Applicability. 
2. Return of Property. 


1. Applicability. 

Neither T.C.A. § 40-17-118 nor Cruse v. City 
of Columbia, 922 S.W.2d 492 (Tenn. 1996), 
applied where petitioner’s property was not 
seized or confiscated as suspected stolen prop- 
erty, but was seized based on an allegation that 
the property was procured in exchange for a 
controlled substance or with proceeds traceable 
to such an exchange under T.C.A. § 53-11-451. 
Watson v. Tenn. Dep’t of Safety, 361 S.W.3d 549, 


40-17-119. [Reserved.] 


2011 Tenn. App. LEXIS 535 (Tenn. Ct. App. 
Sept. 30, 2011), appeal denied, Watson v. State 
Dep't of Safety, — S.W.3d —, 2012 Tenn. LEXIS 
80 (Tenn. Feb. 15, 2012). 


2. Return of Property. 

An action for the return of confiscated prop- 
erty brought under T.C.A. § 40-17-118 was 
subject to the three-year statute of limitations 
contained in § 28-3-105, not the 12-month limi- 
tation period in § 29-20-305 of the Government 
Tort Liability Act. Cruse v. City of Columbia, 
922 S.W.2d 492, 1996 Tenn. LEXIS 305 (Tenn. 
1996). 
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40-17-120. Prior statements of witnesses — Requiring production. 


(a) After a witness called by either the state or the defendant in a criminal 
case has testified on direct examination, the court shall, on motion, order the 
state or the defense to produce any statement of the witness in the state’s or 
the defense’s possession which relates to the subject matter as to which the 
witness has testified. Upon request by the state or the defense made upon 
calling a witness and in advance of direct testimony, the court shall first 
inspect the statement in camera to determine if it contains matter relating to 
the subject matter of the testimony. The court shall excise those portions which 
do not relate to the subject matter of the testimony; however, in the event of 
conviction and appeal, on motion by either party, the entire statement shall be 
made available to the reviewing courts. If the party calling a witness elects not 
to comply with this subsection (a), the court shall have the witness withdraw 
and shall not allow any direct testimony. 

(b) “Statement,” as used in this section, means: 

(1) A written statement made by a witness and signed, or otherwise 
adopted or approved by the witness; or 

(2) A stenographic, mechanical, electrical or other recording of a state- 
ment, or a transcript or summary of the statement, which is an essentially 
verbatim recital of an oral statement made by the witness. 


History. Tennessee Forms (Robinson, Ramsey and 
Acts 1976, ch. 628, §§ 1, 2;1978,ch.711,§ 1; Harwell), No. 3-26.2-1. 
T.C.A. § 40-2446. Tennessee Jurisprudence, 8 Tenn. Juris., 


Criminal Procedure, § 26; 25 Tenn. Juris., Wit- 


C iler’s Notes. 
ded pati ORE Vt nesses, § 33. 


This section may be affected by Tenn. R. 


Crim. P. 16. Law Reviews. 

Textbooks. The Tennessee Jencks Act — An Effective 
Tennessee Criminal Practice and Procedure Impeachment Tool for Criminal Law (Stephen 

(Raybin), § 27.225. P. Parish), 7 Mem. St. U.L. Rev. 655. 


NOTES TO DECISIONS 


Analysis the defendant. McCullough v. State, 578 S.W.2d 


are 368, 1979 Tenn. LEXIS 408 (Tenn. 1979). 
1. Application. 


2. Cross-Examination. 2. Cross-Examination. 
laa This section has nothing to do with state- 
1. Application. ments in the possession of the moving party 


By its terms, this section has application only who proposes to cross-examine the witness. 
to statements of witnesses called for direct McCullough v. State, 578 S.W.2d 368, 1979 
examination, whether called by the state or by Tenn. LEXIS 408 (Tenn. 1979). 


40-17-121. Sexual penetration or contact — Victim under 13 years of 
age. 


If the alleged victim of a sexual penetration or sexual contact within the 
meaning of § 39-13-501 is less than thirteen (13) years of age, the victim shall, 
regardless of consent, not be considered to be an accomplice to sexual 
penetration or sexual contact, and no corroboration of the alleged victim’s 
testimony shall be required to secure a conviction if corroboration is necessary 
solely because the alleged victim consented. 
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History. 
Acts 1991, ch. 253, § 1. 


40-17-122. Subpoenas — Rules of Criminal Procedure. 


Rule 17 of the Rules of Criminal Procedure shall govern when a clerk or 
other authorized officer of the court is required to issue a subpoena in a 
criminal case in criminal court and the consequences of a person’s refusal to 
appear, testify or produce evidence when subpoenaed shall be governed 
pursuant to that rule. If any local rule of court conflicts with Rule 17, Rule 17 
shall prevail and the clerk or other authorized officer of the court shall issue 
subpoenas and the judge shall punish the refusal to respond to subpoenas in 
accordance with the rule. 


History. 
Acts 1997, ch. 377, § 4. 


40-17-123. Obtaining subpoena for production of documents or infor- 
mation — Required findings and duties — Self incrimina- 
tion — Contempt. 


(a) The following procedure shall be employed when a law enforcement 
officer, as defined in § 39-11-106, seeks to obtain a subpoena for the production 
of books, papers, records, documents, tangible things, or information and data 
electronically stored for the purpose of establishing, investigating or gathering 
evidence for the prosecution of a criminal offense. 

(b) If the officer has reason to believe that a criminal offense has been 
committed or is being committed and that requiring the production of docu- 
ments or information is necessary to establish who committed or is committing 
the offense or to aid in the investigation and prosecution of the person or 
persons believed to have committed or believed to be committing the offense, 
the officer shall prepare an affidavit in accordance with subsection (c). 

(c) An affidavit in support of a request to compel the production of books, 
papers, records, documents, tangible things, or information and data electroni- 
cally stored shall state with particularity the following: 

(1) A statement that a specific criminal offense has been committed or is 
being committed and the nature of the criminal offense; 

(2) The articulable reasons why the law enforcement officer believes the 
production of the documents requested will materially assist in the investi- 
gation of the specific offense committed or being committed; 

(3) The custodian of the documents requested and the person, persons or 
corporation about whom the documents pertain; 

(4) The specific documents requested to be included in the subpoena; and 

(5) The nexus between the documents requested and the criminal offense 
committed or being committed. 

(d)(1) Upon preparing the affidavit, the law enforcement officer shall submit 

it to either a judge of a court of record or a general sessions judge who serves 

the officer’s county of jurisdiction. The judge shall examine the affidavit and 
may examine the affiants under oath. The judge shall grant the request for 

a subpoena to produce the documents requested if the judge finds that the 

affiants have presented a reasonable basis for believing that: 
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(A) A specific criminal offense has been committed or is being commit- 
ted; 

(B) Production of the requested documents will materially assist law 
enforcement in the establishment or investigation of the offense; 

(C) There exists a clear and logical nexus between the documents 
requested and the offense committed or being committed; and 

(D) The scope of the request is not unreasonably broad or the docu- 
ments unduly burdensome to produce. 

(2) If the judge finds that all of the criteria set out in subdivision (d)(1) 
exist as to some of the documents requested but not all of them, the judge 
may grant the subpoena as to the documents that do, but deny it as to the 
ones that do not. 

(3) If the judge finds that all of the criteria set out in subdivision (d)(1) do 
not exist as to any of the documents requested, the judge shall deny the 
request for subpoena. 

(e) The affidavit filed in support of any request for the issuance of a 
subpoena pursuant to this section shall be filed with and maintained by the 
court. If a subpoena is issued as the result of an affidavit, the affidavit shall be 
kept under seal by the judge until a copy is requested by the district attorney 
general, criminal charges are filed in the case, or the affidavit is ordered 
released by a court of record for good cause. 

(f) A subpoena granted pursuant to this section by a judge of a court of 
record shall issue to any part of the state and shall command the person, or 
designated agent for service of process, to whom it is directed to produce any 
books, papers, records, documents, tangible things, or information and data 
electronically stored that is specified in the subpoena, to the law enforcement 
officer and at any reasonable time and place that is designated in the 
subpoena. A subpoena granted pursuant to this section by a judge of a court of 
general sessions shall in all respects be like a subpoena granted by the judge 
of a court of record but shall issue only within the county in which the sessions 
judge has jurisdiction. The court shall prepare or cause to be prepared the 
subpoena and it shall describe the specific materials requested and set forth 
the date and manner the materials are to be delivered to the officer. 

(g) If the subpoena is issued by a judge of a court of record, it may be served 
by the officer in any county of the state by personal service, registered mail, or 
by any other means with the consent of the person named in the subpoena. If 
the subpoena is issued by a judge of a general sessions court it shall be served 
by an officer with jurisdiction in the county of the issuing judge, but may be 
served by personal service, registered mail, or by any other means with the 
consent of the person named in the subpoena. The officer shall maintain a copy 
of the subpoena and endorse on the subpoena the date and manner of service 
as proof of service. 

(h) No person shall be excused from complying with a subpoena for the 
production of documentary evidence issued pursuant to this section on the 
ground that production of the requested materials may tend to incriminate the 
person. Any person claiming a privilege against self incrimination must assert 
the claim before the court issuing the subpoena and before the time designated 
for compliance therewith. If the district attorney general thereafter certifies to 
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the court that the interests of justice demands the production of the requested 
materials for which the claim of privilege is asserted, then the court shall order 
the production of the materials and no individual shall be prosecuted or 
subjected to any penalty or forfeiture for or on account of any transaction, 
matter or thing concerning the requested materials the person was compelled 
to produce. If the person fails to assert the privilege against self-incrimination, 
the person may raise this issue later but will not be entitled to immunity from 
prosecution. 

(i) No subpoena for the production of documentary evidence authorized by 
this section shall be directed to, or served upon, any defendant, or that 
defendant’s counsel, to a criminal action in this state. 

(j) If any person without cause refuses to produce the requested materials 
within the time and manner designated for compliance by the issuing judge, 
the district attorney may file a motion for civil contempt with the court with 
the motion and show cause order being served upon the person. The order shall 
designate a time and place for a hearing on the merits. If at the hearing the 
court finds that the person has willfully refused to produce the requested 
materials, the court may find that the person is in civil contempt and may 
assess sanctions accordingly including incarcerating the person with or with- 
out bond being set until compliance with the subpoena is satisfied. If the 
person fails to appear for the hearing, the court may issue a writ of attachment 
for the person. 

(k) A person to whom a subpoena is directed may file a motion to quash or 
modify the subpoena upon a showing that compliance would be unreasonable 
or oppressive. The person shall file any such motion stating an objection to the 
subpoena with the clerk of the court for the issuing judge within seven (7) days 
of service of the subpoena. The filing of the motion shall stay all proceedings 
pending the outcome of a hearing before the issuing judge. The judge shall 
conduct the hearing within seven (7) days of the filing of the motion. 

(1) Notwithstanding subsections (a)-(k), a subpoena shall also comply with 
the Financial Records Privacy Act, compiled in title 45, chapter 10, as to any 
records or persons covered by that Act. 


History. Contempt of court, title 29, ch. 9. 


Acts 2002, ch. 849, § 11. 
cts ae »§ Attorney General Opinions. 


Cross-References. District attorney general’s subpoena author- 


Certified mail in lieu of registered mail, § 1- 
3-111. 


ity under T.C.A. § 40-17-1238, OAG 05-153 
(10/10/05). 


NOTES TO DECISIONS 


1. Requirements for Issuance. 

Judicial subpoena issued pursuant to T.C.A. 
§ 40-17-123 is an invalid mechanism for dis- 
covery of mental health records made confiden- 
tial under T.C.A. § 33-3-103. Going forward, 
involuntary disclosure of such records in crimi- 
nal investigations must proceed in accordance 
with T.C.A. § 33-3-105. In re Centerstone, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 21 
(Tenn. Crim. App. Jan. 17, 2017). 

Trial court’s denial of a motion to quash a 


judicial subpoena issued to a mental health 
services provider pursuant to T.C.A. § 40-17- 
123 for the mental health records of the victim 
in an underlying criminal case was subject to 
vacation, where the trial court did not make a 
determination under T.C.A. § 33-3-105(3) and 
did not give the victim an opportunity to be 
heard on this matter. In re Centerstone, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 21 
(Tenn. Crim. App. Jan. 17, 2017). 


40-17-124 CRIMINAL PROCEDURE 346 


40-17-124. Sex offenses where victim is less than thirteen (13) years of 
age. 


(a) Notwithstanding any rule or statute to the contrary, in a criminal case: 

(1) If the defendant is charged with any sex offense specified in §§ 39-13- 
502 — 39-13-506; 39-13-511, provided that the offense of public indecency or 
indecent exposure constitutes a Class A misdemeanor or Class E felony 
violation; 39-13-513 — 39-13-516; 39-13-522; 39-13-527; 39-13-528; or 39-15- 
302; or is charged with the offense of attempting, soliciting or conspiring to 
commit any sex offense; 

(2) If the victim is less than thirteen (13) years of age; 

(3) If the defendant possesses a prior conviction for any sex offense 
described in §§ 39-13-502 — 39-13-506 and 39-13-511; provided, that the 
offense of public indecency or indecent exposure constitutes a Class A 
misdemeanor or Class E felony violation, 39-13-513 — 39-13-516; 39-13-522; 
39-13-527; 39-13-528; or 39-15-302, or a prior conviction for attempting, 
soliciting or conspiring to commit any sex offense; and 

(4) If the victim of the prior offense was also less than thirteen (13) years 
of age; 

then evidence of the defendant’s prior conviction is admissible and may be 
considered for its bearing on any matter to which it is relevant, subject to Rule 
403 of the Tennessee Rules of Evidence. 

(b) Notwithstanding any rule or statute to the contrary, in a case in which 
the state intends to offer evidence under this section, the state shall disclose 
the evidence to the defendant including a summary of the substance of any 
testimony that is expected to be offered, at least fifteen (15) days before the 
scheduled date of trial or at a later time as the court may allow for good cause. 

(c) Nothing in this section shall be construed to limit the admissibility or 
consideration of evidence under any other rule or statute. 


History. Penalty for Class E felony § 40-35-110. 


Acts 2004, ch. 817, § 1. ‘ 
Law Reviews. 


Cross-References. The Constitutional Prohibition Against Sau- 
Penalty for Class A misdemeanor, § 40-35- sage-Making (Donald F. Paine), 40 No. 8 Tenn. 
0. 


11 B.J. 35 (2004). 


40-17-125. Subpoena requiring production of documentation and tes- 
timony in investigations of offenses of sexual exploitation 
of a minor. 


(a) In any investigation relating to the offenses of sexual exploitation of a 
minor, as defined in § 39-17-1003, aggravated sexual exploitation of a minor, 
as defined in § 39-17-1004, or especially aggravated sexual exploitation of a 
minor, as defined in § 39-17-1005, and upon reasonable cause to believe that 
an internet service account has been used in the exploitation or attempted 
exploitation of a minor, the district attorney general or an assistant district 
attorney general may issue in writing and cause to be served a subpoena 
requiring the production and testimony described in subsection (b). 

(b) Except as provided in subsection (c), a subpoena issued under this 
section is authorized to require the production of any records or other 
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documentation relevant to the investigation including: 

(1) Name; 

(2) Address; 

(3) Local and long distance telephone connection records, or records of 
session times and durations; 

(4) Length of service, including start date, and types of service utilized; 

(5) Telephone or instrument number or other subscriber number of 
identity, including any temporarily assigned network address; and 

(6) Means and source of payment for such service, including any credit 
card or bank account number. 

(c) The provider of electronic communication service or remote computing 
service shall not disclose the following pursuant to a subpoena but may only do 
so pursuant to a warrant issued by a court of competent jurisdiction: 

(1) In-transit electronic communications; 
(2) Account memberships related to internet groups, newsgroups, mailing 
lists or specific areas of interest; 
(3) Account passwords; and 
(4) Account content to include: 
(A) Electronic mail in any form; 
(B) Address books, contact lists, or buddy lists; 
(C) Financial records; 
(D) Internet proxy content or internet history; and 
(E) Files or other digital documents stored within the account or 
pursuant to use of the account. 

(d) At any time before the return date specified on the subpoena, the person 
summoned may, in the general sessions court of the county in which the person 
resides or does business, petition for an order modifying or quashing the 
subpoena, or a prohibition of disclosure by a court. 

(e) A subpoena under this section shall describe the objects required to be 
produced and shall prescribe a return date within a reasonable period of time 
within which the objects can be assembled and made available. 

(f) If no case or proceeding arises from the production of records or other 
documentation pursuant to this section within a reasonable time after those 
records or documentation are produced, the district attorney general shall 
either destroy the records and documentation or return them to the person who 
produced them. 

(g) A subpoena issued under this section may be served by any person who 
is authorized to serve process under the Tennessee Rules of Civil Procedure 
and such subpoena shall be served in accordance with such rules. 

(h) Each district attorney general shall annually report the following 
information to the judiciary committee of the senate and the criminal justice 
committee of the house of representatives no later than February 1 for the 
preceding calendar year: 

(1) The number of requests for administrative subpoenas made under this 
section; 

(2) The number of administrative subpoenas issued under this section; 

(3) The number of administrative subpoenas issued under this section 
that were contested; 
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(4) The number of administrative subpoenas issued under this section 


that were quashed or modified; 


(5) The number of search warrants that were issued as a consequence of 
the issuance of an administrative subpoena under this section; and 

(6) The number of individuals who were prosecuted under §§ 39-17-1003, 
39-17-1004, and 39-17-1005 following the issuance of an administrative 


subpoena under this section. 


(i) Except as provided in subsection (h), any information, records or data 
reported or obtained pursuant to a subpoena issued pursuant to this section 
shall remain confidential and shall not be further disclosed unless in connec- 
tion with a criminal case related to the subpoenaed materials. 


History. 
Acts 2010, ch. 613, § 1; 20138, ch. 236, § 35. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


PART 2 


UNIFORM LAW TO SECURE ATTENDANCE OF 
WITNESSES 


40-17-201. Short title. 


This part shall be known and may be cited as the “Uniform Law to Secure 
the Attendance of Witnesses from Within or Without a State in Criminal 


Proceedings.” 


History. 
Acts 1939, ch. 148, § 1; C. Supp. 1950, 
§ 11979.1; T.C.A. (orig. ed.), § 40-2429. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 23.30, 23.35. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 3-17-4. 


Tennessee Jurisprudence, 25 Tenn. Juris., 
Witnesses, §§ 3, 7. 

Tennessee Law of Evidence (2nd ed., Cohen, 
Paine and Sheppeard), § 804(a).5. 


Law Reviews. 

Confrontation: Prior Testimony, Confessions 
and the Sixth Amendment (George Merton Der- 
ryberry), 36 Tenn. L. Rev. 382. 


NOTES TO DECISIONS 


Analysis 


1. Application and Scope. 
2. Witness Outside Country. 


1. Application and Scope. 

The uniform law applies only to states and 
territories of the United States and the District 
of Columbia and has no effect with respect to 
foreign countries. Stubbs v. State, 216 Tenn. 
567, 393 S.W.2d 150, 1965 Tenn. LEXIS 600 
(1965), rehearing denied, 216 Tenn. 567, 393 
S.W.2d 150, 1965 Tenn. LEXIS 601 (1965). 


40-17-202. Part definitions. 


2. Witness Outside Country. 

Testimony of living witness residing out of 
jurisdiction of United States which was taken 
at former trial of defendant for same offense 
and the witness subjected to cross-examination 
could be introduced at second trial after first 
conviction was held void. Stubbs v. State, 216 
Tenn. 567, 393 S.W.2d 150, 1965 Tenn. LEXIS 
600 (1965), rehearing denied, 216 Tenn. 567, 
393 S.W.2d 150, 1965 Tenn. LEXIS 601 (1965). 


As used in this part, unless the context otherwise requires: 
(1) “State” includes any territory of the United States and the District of 
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Columbia; 

(2) “Summons” includes a subpoena, order or other notice requiring the 
appearance of a witness; and 

(3) “Witness” includes a person whose testimony is desired in any pro- 
ceeding or investigation by a grand jury or in a criminal action, prosecution 
or proceeding. 


History. Textbooks. 
Acts 1939, ch. 148, § 2; C. Supp. 1950, Tennessee Criminal Practice and Procedure 
§ 11979.2; T.C.A. (orig. ed.), § 40-2430. (Raybin), § 23.30. 


40-17-203. Hearing on summons of witness to testify in another state. 


If a judge of a court of record in any state, which by its laws has made 
provision for commanding persons within that state to attend and testify in 
this state, certifies under the seal of the court that there is a criminal 
prosecution pending in the court, or that a grand jury investigation has 
commenced or is about to commence, and that a person being within this state 
is a material witness in the prosecution or grand jury investigation, and that 
the witness’s presence will be required for a specified number of days, upon 
presentation of the certificate to any judge of a court of record in the county in 
which the person is found, the judge shall fix a time and place for a hearing, 
and shall make an order directing the witness to appear at a time and place 
certain for the hearing. 


History. Textbooks. 
Acts 1939, ch. 148, § 3; C. Supp. 1950, Tennessee Criminal Practice and Procedure 
§ 11979.3; T.C.A. (orig. ed.), § 40-2481. (Raybin), § 23.32. 


40-17-204. Issuance of summons. 


If, at a hearing, the judge determines that the witness is material and 
necessary, that it will not cause undue hardship to the witness to be compelled 
to attend and testify in the prosecution or a grand jury investigation in the 
other state, and that the laws of the state in which the prosecution is pending 
or grand jury investigation has commenced or is about to commence, and of any 
other state through which the witness may be required to pass by ordinary 
course of travel, will give to the witness protection from arrest and the service 
of civil and criminal process, the judge shall issue a summons, with a copy of 
the certificate attached, directing the witness to attend and testify in the court 
where the prosecution is pending or where a grand jury investigation has 
commenced or is about to commence, at a time and place specified in the 
summons. In any such hearing, the certificate shall be prima facie evidence of 
all the facts stated in the certificate. 


History. Textbooks. 
Acts 1939, ch. 148, § 3; C. Supp. 1950, Tennessee Criminal Practice and Procedure 
§ 11979.3; T.C.A. (orig. ed.), § 40-2432. (Raybin), § 23.32. 
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NOTES TO DECISIONS 


1. Judge’s Discretion. 

Trial judge’s refusal to grant a defense mo- 
tion that the testimony of a fugitive witness be 
secured was not error where motion was not 
argued until shortly before the trial, arrest of 


and there was no showing that the testimony of 
the fugitive would have been beneficial to the 
defendant. Lee v. State, 498 S.W.2d 909, 1973 
Tenn. Crim. App. LEXIS 265 (Tenn. Crim. App. 
1973). 


fugitive witness was apparently not possible, 


40-17-205. Ordering witness into custody. 


If the certificate recommends that the witness be taken into immediate 
custody and delivered to an officer of the requesting state to assure the 
witness’s attendance in the requesting state, the judge may, in lieu of 
notification of the hearing, direct that the witness be immediately brought 
before the judge for the hearing. The judge at the hearing, being satisfied of the 
desirability of the custody and delivery, for which determination the certificate 
shall be prima facie proof, may, in lieu of issuing a subpoena or summons, order 
that the witness be taken into custody immediately and delivered to an officer 
of the requesting state. 


Tennessee Law of Evidence (2nd ed., Cohen, 
Paine and Sheppeard), § 804(a).5. 


History. 
Acts 1939, ch. 148, § 3; C. Supp. 1950, 
§ 11979.3; T.C.A. (orig. ed.), § 40-2433. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 23.32. 


40-17-206. Penalty for failure to obey summons. 


If the witness who is summoned as provided in §§ 40-17-2038 — 40-17-205, 
after being paid or tendered, by some properly authorized person, compensa- 
tion in accordance with title 24, chapter 4 for expenses incurred for each day 
the witness is required to travel and attend as a witness, fails without good 
cause to attend and testify as directed in the summons, the witness shall be 
punished in the manner provided for the punishment of any witness who 
disobeys a summons issued from a court of record in this state. 


History. Law Reviews. 

Acts 1939, ch. 148, § 3; C. Supp. 1950, The Tennessee Court System — Criminal 
§ 11979.3; Acts 1971, ch. 119, § 1; 1979, ch. Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
392, § 3; T.C.A. (orig. ed.), § 40-2434. Rev. 319. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 23.32. 


40-17-207. Certificate recommending summons of witness from an- 
other state. 


If a person in any state, which by its laws has made provision for 
commanding persons within its borders to attend and testify in criminal 
prosecutions, or grand jury investigations commenced or about to commence in 
this state, is a material witness in a prosecution pending in a court of record in 
this state, or in a grand jury investigation which has commenced or is about to 
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commence, a judge of the court may issue a certificate under the seal of the 
court stating these facts and specifying the number of days the witness will be 
required. The certificate may include a recommendation that the witness be 
taken into immediate custody and delivered to an officer of this state to assure 


the witness’ attendance in this state. This certificate shall be presented to a 


judge of a court of record in the county in which the witness is found. 


History. 
Acts 1939, ch. 148, § 4; C. Supp. 1950, 
§ 11979.4; T.C.A. (orig. ed.), § 40-2435. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 23.31, 23.32. 


Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 3-17-4, 3-17-5. 


NOTES TO DECISIONS 


Analysis 


1. Presence not Required. 
2. Requirements. 


1. Presence not Required. 

Trial court did not err in refusing to require 
the presence of laboratory technician who 
tested samples of hair found at the scene of a 
murder, since the necessary material and com- 
petent proof sought to be established by the 
witness was established by stipulation. State v. 
Harris, 839 S.W.2d 54, 1992 Tenn. LEXIS 348 
(Tenn. 1992), rehearing denied, — S.W.2d —, 
1992 Tenn. LEXIS 557 (Tenn. Sept. 8, 1992), 


cert. denied, Harris v. Tennessee, 507 U.S. 954, 
113 S. Ct. 1368, 122 L. Ed. 2d 746, 1993 U.S. 
LEXIS 1703 (1993) 


2. Requirements. 

A defendant seeking to secure the presence of 
an out-of-state witness must demonstrate that 
the witness will offer material testimony. State 
v. Harris, 839 S.W.2d 54, 1992 Tenn. LEXIS 348 
(Tenn. 1992), rehearing denied, — S.W.2d —, 
1992 Tenn. LEXIS 557 (Tenn. Sept. 8, 1992), 
cert. denied, Harris v. Tennessee, 507 U.S. 954, 
113 S. Ct. 13868, 122 L. Ed. 2d 746, 1993 U.S. 
LEXIS 1703 (1993) 


40-17-208. Witness fees — Failure to testify after coming into state. 


If the witness is summoned to attend and testify in this state, the witness 
shall be tendered compensation for expenses so incurred in accordance with 
title 24, chapter 4. A witness who has appeared in accordance with the 
provisions of the summons shall not be required to remain within this state a 
longer period of time than the period mentioned in the certificate, unless 
otherwise ordered by the court. If the witness, after coming into this state, fails 
without good cause to attend and testify, as directed in the summons, the 
witness shall be punished in the manner provided for the punishment of any 
witness who disobeys a summons issued from a court of record in this state. 


History. 

Acts 1939, ch. 148, § 4; C. Supp. 1950, 
§ 11979.4; Acts 1971, ch. 119, § 1; 1979, ch. 
392, § 4; T.C.A. (orig. ed.), § 40-2436. 


Compiler’s Notes. 

This section may be affected by § 9-1-116, 
concerning entitlement to funds, absent appro- 
priation. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 23.15, 23.32, 23.33. 


Law Reviews. 

The Tennessee Court System — Criminal 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 319. 


Attorney General Opinions. 

Travel reimbursement for out-of-state wit- 
nesses in misdemeanor cases, OAG 99-057 
(3/9/99). 
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40-17-209. Immunities of witnesses entering or passing through state 
on summons. 


(a) If a person comes into this state in obedience to a summons directing the 
witness to attend and testify in this state, the witness shall not, while in this 
state pursuant to the summons, be subject to arrest or the service of process, 
civil or criminal, in connection with matters which arose before the witness’s 
entrance into this state under the summons. 

(b) If a person passes through this state while going to another state in 
obedience to a summons to attend and testify in that state, or while returning 
from that other state, the witness shall not, while so passing through this 
state, be subject to arrest or the service of process, civil or criminal, in 
connection with matters which arose before the witness’s entrance into this 
state under the summons. 


History. Textbooks. 
Acts 1939, ch. 148, § 5; C. Supp. 1950, Tennessee Criminal Practice and Procedure 
§ 11979.5; T.C.A. (orig. ed.), § 40-2437. (Raybin), §§ 18.153, 23.33, 23.13. 


40-17-210. Uniformity of construction. 


This part shall be so interpreted and construed as to effectuate its general 
purpose to make uniform the law of the states which enact it. 


History. Tennessee Law of Evidence (2nd ed., Cohen, 
Acts 1939, ch. 148, § 6; C. Supp. 1950, Paine and Sheppeard), § 804(a).5. 
§ 11979.6; T.C.A. (orig. ed.), § 40-2438. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 23.30. 


40-17-211. Prisoners as witnesses in criminal proceedings in a state 
other than that in which they are confined. 


(a) If a judge of a court of record in any other state, which by its laws has 
made provision for commanding a prisoner within that state to attend and 
testify in this state, certifies under the seal of the court that: 

(1) There is a criminal prosecution pending in that court or that a grand 
jury investigation has commenced; 

(2) Aperson convicted, sentenced and confined in a state or local custodial 
facility, other than a person awaiting execution of a sentence of death, is a 
material witness in the prosecution or investigation; and 

(3) The person’s presence is required for a specific number of days; 

a judge of a court with jurisdiction to try felony cases in the county where the 
person is confined, after notice to the district attorney general, shall fix a time 
and place for a hearing and shall order the person having custody of the 
prisoner to produce the prisoner at the hearing. 

(b) If, at that hearing, the judge determines that the prisoner is a material 
and necessary witness in the requesting state, the judge shall issue an order 
directing that the prisoner attend the court where the prosecution or investi- 
gation is pending, upon the terms and conditions as the judge prescribes, 
including: 
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(1) Provision for the return of the prisoner at the conclusion of the 
prisoner’s testimony; 

(2) Proper safeguards on the prisoner’s custody; and 

(3) Proper financial reimbursement or other payment by the demanding 
jurisdiction for all expenses incurred in the production and return of the 
prisoner. 

(c) The district attorney general is authorized to enter into agreements with 
authorities of the demanding jurisdiction to ensure proper compliance with the 
order of the court. 

(d) When a criminal action is pending in a court of record of this state by 
reason of the filing of an indictment or presentment or by reason of the 
commencement of a grand jury proceeding or investigation, if: 

(1) There is reasonable cause to believe that a person convicted, sentenced 
and confined in a state or local custodial facility of another state, other than 

a person awaiting execution of a sentence of death or one confined as 

mentally ill, possesses information material to the criminal action; 

(2) The attendance of the person as a witness in the action is desired by 

a party; and 

(3) The state in which the person is confined possesses a statute equiva- 
lent to this section; 
a judge of the court in which the action is pending may issue a certificate 
certifying all the facts and that the attendance of the person as a witness in the 
court is required for a specific number of days. The certificate may be issued 
upon application of either the state or defendant demonstrating all the facts 
specified in this section. 

(e) Upon issuing a certificate, the court shall deliver it, or cause or authorize 
it to be delivered, to a court of the other state which, pursuant to the laws of 
that state, is authorized to undertake legal action for the delivery of the 
prisoner to this state as a witness. 


History. 
Acts 1990, ch. 697, § 1. 


40-17-212. Request for attendance of federal prisoner as witness in 
state criminal proceedings. 


(a) When a criminal action is pending in a court of record of this state by 
reason of the filing of an indictment or presentment or by reason of the 
commencement of a grand jury proceeding or investigation, if: 

(1) There is reasonable cause to believe that a person confined in a federal 
prison or other federal custody, either within or outside this state, possesses 
information material to criminal action; and 

(2) The attendance of the person as a witness in the action is desired by 
a party; 

the court may issue a certificate, known as a writ of habeas corpus ad 
testificandum, addressed to the attorney general of the United States certify- 
ing all such facts and requesting the attorney general to cause the attendance 
of the person as a witness in that court for a specified number of days. 
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" 


(b) The certificate may be issued upon application of either the state or 
defendant demonstrating all the facts specified in this section. 

(c) Upon issuing the certificate, the court shall deliver it, or cause or 
authorize it to be delivered, to the attorney general or to the attorney general’s 
representative authorized to entertain the request. 


History. 
Acts 1990, ch. 697, § 1. 


CHAPTER 18 
TRIAL AND VERDICT 


Section 

40-18-101. Designation of state’s day. 

40-18-102. Rules of practice. 

40-18-103. Time for trial — Continuance. [Obsolete except for persons previously convicted of 
Class X felonies.] 

40-18-104. Drawing of jurors’ names. 

40-18-105. Challenge of juror acting as bail. 

40-18-106. Jurors sworn together. 

40-18-107. Boarding jurors. 

40-18-108. Discharge of jury. 

40-18-109. Retrial after discharge of jury. 

40-18-110. Charge as to lesser included offenses — Written request. 

40-18-111. General verdict of guilty. 

40-18-112. Uncertainty as to intent or means of offense. 

40-18-1138. Multiple defendants. 

40-18-114. Assessment of fine by jury. 

40-18-115. Women jurors in felony cases. 

40-18-116. Sequestration of jurors. 

40-18-117. Instructions concerning insanity. 

40-18-118. Peremptory challenges. 

40-18-119. Presumption that original trial judge has served as thirteenth juror and approved 
unanimous verdict. 


40-18-101. Designation of state’s day. 


It is the duty of the judge of each circuit court to designate a day or days of 
the term, to be known as the state’s day, on which to take up the criminal 
docket, and to dispose of criminal cases. 


History. Textbooks. 

Code 1858, § 5594 (deriv. Acts 1843-1844, ch. Tennessee Criminal Practice and Procedure 
215, § 5); Shan., § 7635; mod. Code 1932, (Raybin), § 24.17. 
§ 12264; T.C.A. (orig. ed.), § 40-2501. 


40-18-102. Rules of practice. 


It is the duty of the judge of each circuit court to adopt such rules of practice 
in the trial of criminal cases, from time to time, as may tend to diminish the 
costs of criminal cases. 


History. 215, § 5); Shan., § 7636; Code 1932, § 12265; 
Code 1858, § 5595 (deriv. Acts 1843-1844, ch. _T.C.A. (orig. ed.), § 40-2502. 
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Textbooks. Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Tennessee Criminal Practice and Procedure’ Rev. 319. 
(Raybin), § 24.18. 


Law Reviews. 
The Tennessee Court System — Criminal 


NOTES TO DECISIONS 


1. In General. sequester them over the weekend, for to do so 
A trial judge acted properly in continuing otherwise would have violated this section. 
from Thursday until Monday a trial expected to Bouchard v. State, 554 S.W.2d 654, 1977 Tenn. 


last four days in order to avoid the need to Crim. App. LEXIS 305 (Tenn. Crim. App. 1977). 
select a jury from the panel on Thursday and 


40-18-103. Time for trial — Continuance. [Obsolete except for persons 
previously convicted of Class X felonies.] 


(a) Except as otherwise provided by this section, any charge of a Class X 
felony shall be tried within one hundred fifty (150) days following arraignment 
unless delay is occasioned by the defendant, by an examination for competency 
ordered pursuant to § 33-7-301, by a competency hearing, by an adjudication 
of incompetency for trial, by a continuance allowed after a court’s determina- 
tion of the defendant’s physical incapacity for trial, or by an interlocutory 
appeal. 

(b) Where the indictment charges a Class X felony, the trial court, in its 
discretion, may continue the action only upon the filing of an affidavit by the 
party seeking the continuance demonstrating that a manifest injustice will 
result if the action is not continued. Whenever the trial of a Class X felony is 
continued, it shall within thirty (30) days be set for trial unless the court will 
not be in session or unless another trial date has been agreed to by the parties 
and approved by the court. This continuance may be from term to term. The 
trial court may continue a trial pursuant to this subsection (b) on its own 
motion if the trial of another Class X felony is in progress at the time set for 
trial or has been set to conflict with the time needed to try a criminal case 
where both parties agree. 

(c) Upon good cause shown, either before or after the indictment on a charge 
other than a Class X felony, the trial court may order the action to be continued 
from term to term and, in the meantime, may discharge the defendant from 
custody on the defendant’s own undertaking, or on the undertaking of bail for 
appearance to answer the charge at the time to which the action is continued. 

(d) Upon the motion of a member of the general assembly qualified to make 
a motion under this section, or the member’s attorney or representative, a 
continuance shall be granted by the trial court at any stage of any action, if it 
is shown to the satisfaction of the court that an attorney, party or material 
witness in a criminal prosecution is a member of the general assembly and 
that: 

(1) The general assembly is in annual regular session or special session; 
or 

(2) The attorney, party or material witness would be required to be absent 
from any meeting of a legislative committee while the general assembly is 
not in session if a continuance is not granted. 
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(e) Failure to comply with subsections (a)-(d) shall not act to require release 
of a defendant from custody or a dismissal or withdrawal of charges. 

(f) Any hearing on a motion for a new trial or on any subsequent appeal, the 
hearing or trial shall be set, and shall be subject to continuance, substantially 
in conformity with this section in order to provide for an expedited hearing. 


History. 

Code 1858, § 5192; Shan., § 7156; Code 
1932, § 11718; Acts, 1971, chs 121, §°1; 1979, 
ch. 318, § 19; 1981, ch. 62, § 1; T.C.A. (orig. 
ed.), § 40-2503. 


Code Commission Notes. The Sentencing 
Reform Act of 1989 in effect repealed the Class 
X Felonies Act of 1979. See ch. 35 of this title. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 12.11, 16.91, 24.80, 24.88, 24.90. 
Tennessee Jurisprudence, 6A Tenn. Juris., 
Constitutional Law, § 44. 


NOTES TO DECISIONS 


Analysis 


1. Absence of Material Witness. 
2. Availability of Victim. 
3. Right to Speedy Trial. 


1. Absence of Material Witness. 

Postponement of trial due to the absence of a 
material witness for the prosecution does not 
violate defendant’s constitutional rights. Pep- 
pers v. Daniel, 306 F. Supp. 1225, 1969 U.S. 
Dist. LEXIS 8869 (E.D. Tenn. 1969). 


2. Availability of Victim. 

The continuance of a trial to the next term of 
the court complies with the requirement of good 
cause where the prosecuting attorney had 
shown that the alleged victim of the crime was 
unavailable to testify at the time originally 
scheduled for trial. Peppers v. Daniel, 306 F. 
Supp. 1225, 1969 U.S. Dist. LEXIS 8869 (E.D. 
Tenn. 1969). 


3. Right to Speedy Trial. 

Although a violation of this section is cer- 
tainly some indicia to be considered in deter- 
mining whether an individual has been denied 
his constitutional right to a speedy trial, the 
criteria in this section is not to be confused with 
the right reserved to a criminal defendant un- 
der the constitution. State v. Wilcoxson, 772 
S.W.2d 33, 1989 Tenn. LEXIS 143 (Tenn. 1989), 
rehearing denied, 772 S.W.2d 33, 1989 Tenn. 
LEXIS 316 (Tenn. 1989), cert. denied, Wilcox- 
son v. Tennessee, 494 U.S. 1074, 110 S. Ct. 
1798, 108 L. Ed. 2d 799, 1990 U.S. LEXIS 1695 
(1990). 

The state’s admitted failure to comply with 
this section, due to an overcrowded docket, did 
not require release of the defendant or dis- 
missal of the charges. State v. Brooks, 880 
S.W.2d 390, 1993 Tenn. Crim. App. LEXIS 616 
(Tenn. Crim. App. 1993), rehearing denied, — 
S.W.2d —, 1993 Tenn. Crim. App. LEXIS 761 
(Tenn. Crim. App. Nov. 18, 1993). 


40-18-104. Drawing of jurors’ names. 


The names of the jurors are written on separate scrolls, placed in a box or 
other receptacle, and drawn out by a child under ten (10) years of age, by the 
judge, or some person agreed upon by the district attorney general and the 


defendant. 


History. 

Code 1858, § 5213; Shan., § 7182; Code 
1932, § 11746; modified; T:C.A. (orig. ed.), 
§ 40-2506. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 25.26, 25.41. 
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NOTES TO DECISIONS 


Analysis 


1. Refusing Random Selection. 
2. Failure to Object. 


1. Refusing Random Selection. 

There being no proof that the venire was not 
selected at random, it was not error for the 
court to refuse to grant random selection for 
jurors. Wade v. State, 529 S.W.2d 739, 1975 


Tenn. Crim. App. LEXIS 289 (Tenn. Crim. App. 
1975). 


2. Failure to Object. 

An attack upon the composition of the venire, 
made for the first time after a trial which might 
have resulted in an acquittal, is untimely. Lil- 
lard v. State, 528 S.W.2d 207, 1975 Tenn. Crim. 
App. LEXIS 324, 81 A.L.R.3d 1217 (Tenn. Crim. 
App. 1975). 


40-18-105. Challenge of juror acting as bail. 


A challenge to an individual juror, grand or petit, may be made by the state 
because the juror is surety on the bail undertaking of any person whose case 
will come before the jury on which service is required. 


History. 
Code 1932, § 10013; T.C.A. (orig. ed.), § 40- 
2508. 


40-18-106. Jurors sworn together. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 25.45. 


In impaneling a jury for the trial of any felony, the court shall not swear any 
of the jurors until the whole number is selected for a jury. 


History. 

Code 1858, § 5215 (deriv. Acts 1817, ch. 171 
(172 in Scott’s Revisal), § 6); Shan., § 7184; 
Code 1932, § 11748; T.C.A. (orig. ed.), § 40- 
2511. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 25.64. 


NOTES TO DECISIONS 


Analysis 


1. Presumption of Swearing. 
2. Swearing Together. 
3. Waiver of Objection. 


1. Presumption of Swearing. 

There is a presumption that the jury were 
sworn, in the absence of any contrary showing, 
especially where the objection was made for the 
first time on appeal; because, in such case, it 
will be presumed that the jury were sworn, and 
by clerical omission the fact was not made a 
part of the minute entry. Clark v. State, 67 
Tenn. 591, 1876 Tenn. LEXIS 13 (1876); Rob- 
ertson v. State, 72 Tenn. 425, 1880 Tenn. LEXIS 
37 (1880); Hobbs v. State, 121 Tenn. 413, 118 
S.W. 262, 1908 Tenn. LEXIS 27 (1908). 


40-18-107. Boarding jurors. 


2. Swearing Together. 

Where eight jurors after selection in murder 
trial were taken from courtroom with a sworn 
officer, and each juror selected thereafter was 
taken by sworn officer to place where the rest of 
the jury were waiting, and all were thereafter 
sworn in together there was no violation of 
rights of defendant. Kennon v. State, 181 Tenn. 
415, 181 S.W.2d 364, 1944 Tenn. LEXIS 386 
(1944). 


3. Waiver of Objection. 

Objection for failure to swear jury is waived 
by going to trial without objection. Hobbs v. 
State, 121 Tenn. 413, 118 S.W. 262, 1908 Tenn. 
LEXIS 27 (1908). 


(a) When, in the judgment of the court trying criminal cases, wholesome 
food and proper lodging cannot be provided for the petit jurors for a lesser sum, 
the court shall have the power to make arrangements to provide the jurors 
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with proper board and lodging while serving on the jury, and to pay for board 
and lodging daily a sum not to exceed one thousand dollars ($1,000) per jury 
per day of service. 

(b) Notwithstanding subsection (a), if a judicial proceeding is transferred 
from one jurisdiction to another for trial on a defendant’s motion for change of 
venue, then the limitation of one thousand dollars ($1,000) for the board and 
lodging of the jury shall not apply; provided, that the comptroller of the 
treasury, on the advice of the attorney general and reporter, determines that 


additional funds for boarding and lodging of the jury are necessary. 


History. 

Acts 1919, ch. 27; Shan. Supp., § 5844; Code 
1932, § 10044; mod. C. Supp. 1950, § 10044; 
Acts 1963, ch. 164, § 1; 1971, ch. 325, § 1; 
1982, ch. 926, § 1; T.C.A. (orig. ed.), § 40-2512; 
Acts 1983, ch. 455, § 1; 1984, ch. 981, §§ 1, 2; 
2006, ch. 898, § 1; 2013, ch. 454, § 23. 


40-18-108. Discharge of jury. 


Cross-References. 

Certification and payment of jury expenses, 
§§ 40-25-115, 40-25-116, 40-25-117, 40-25-118, 
40-25-119. 


A final adjournment of the court discharges the jury. 


History. 

Code 1858, §§ 5218, 5219; Shan., §§ 7191, 
7192; Code 1932, §§ 11754, 11755; T.C.A. (orig. 
ed.), §§ 40-2513, 40-2514; Acts 2008, ch. 1159, 
§ 4. 


Textbooks. 
Tennessee Jurisprudence, 17 Tenn. Juris., 
Jury, § 44. 


40-18-109. Retrial after discharge of jury. 


In all cases where a jury is legally discharged, the case may be again tried 
at the same or another term of the court. 


History. 
Code 1858, § 5221; Shan., § 7194; Code 
1932, § 11757; T.C.A. (orig. ed.), § 40-2515. 


Textbooks. 
Tennessee Jurisprudence, 17 Tenn. Juris., 
Jury, § 44. 


Law Reviews. 

Tennessee Criminal Law: An Overview of the 
Courts and a Compendium of Tennessee Crimi- 
nal Procedure (Michael R. Tilley), 5 Mem. St. 
U.L. Rev. 90. 


NOTES TO DECISIONS 


Analysis 


1. In General. 
2. Number of Retrials. 


1. In General. 

A subsequent trial may be held where the 
public interest in a fair trial outweighs the 
right of the accused to have an end to the 
litigation. Arnold v. State, 563 S.W.2d 792, 1977 
Tenn. Crim. App. LEXIS 266 (Tenn. Crim. App. 
1977). 


2. Number of Retrials. 
There is no authority that holds that an 


accused may be discharged merely on the basis 
of a numerical mistrial formula. Arnold v. 
State, 563 S.W.2d 792, 1977 Tenn. Crim. App. 
LEXIS 266 (Tenn. Crim. App. 1977). 

Where the first trial ended in a mistrial 
because of an improper remark and the second 
and third trials ended in mistrials because the 
juries were unable to reach a verdict it was 
proper under the manifest necessity doctrine to 
allow a fourth trial. Arnold v. State, 563 S.W.2d 
792, 1977 Tenn. Crim. App. LEXIS 266 (Tenn. 
Crim. App. 1977). 
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40-18-110. Charge as to lesser included offenses — Written request. 


(a) When requested by a party in writing prior to the trial judge’s instruc- 
tions to the jury in a criminal case, the trial judge shall instruct the jury as to 
the law of each offense specifically identified in the request that is a lesser 
included offense of the offense charged in the indictment or presentment. 
However, the trial judge shall not instruct the jury as to any lesser included 
offense unless the judge determines that the record contains any evidence 
which reasonable minds could accept as to the lesser included offense. In 
making this determination, the trial judge shall view the evidence liberally in 
the light most favorable to the existence of the lesser included offense without 
making any judgment on the credibility of evidence. The trial judge shall also 
determine whether the evidence, viewed in this light, is legally sufficient to 
support a conviction for the lesser included offense. 

(b) In the absence of a written request from a party specifically identifying 
the particular lesser included offense or offenses on which a jury instruction is 
sought, the trial judge may charge the jury on any lesser included offense or 
offenses, but no party shall be entitled to any lesser included offense charge. 

(c) Notwithstanding any other provision of law to the contrary, when the 
defendant fails to request the instruction of a lesser included offense as 
required by this section, the lesser included offense instruction is waived. 
Absent a written request, the failure of a trial judge to instruct the jury on any 
lesser included offense may not be presented as a ground for relief either in a 
motion for a new trial or on appeal. 

(d) Prior to instructing the jury on the law, the trial judge shall give the 
parties an opportunity to object to the proposed lesser included offense 
instructions. If the defendant fails to object to a lesser included offense 
instruction, the inclusion of that lesser included offense instruction may not be 
presented as a ground for relief either in a motion for a new trial or on appeal. 
Where the defendant objects to an instruction on a lesser included offense and 
the judge does not instruct the jury on that offense, the objection shall 
constitute a waiver of any objection in the motion for a new trial or on appeal 
concerning the failure to instruct on that lesser included offense. The defen- 
dant’s objection shall not prevent the district attorney general from requesting 
lesser included offense instructions or prevent the judge from instructing on 
lesser included offenses. 

(e) When the defendant requests an instruction on a lesser included offense, 
the judge may condition the instruction on the defendant’s consent to an 
amendment to the indictment or presentment, with the consent of the district 
attorney general, so that if there is a conviction for the requested lesser offense 
the request shall constitute a waiver of any objection in the motion for new 
trial and on appeal. The defendant may be required to execute a written 
document actually consenting to the amendment so that there may be a lawful 
conviction for the lesser offense. If the district attorney general does not 
consent to the amendment, the defendant may raise the issue of failure to give 
the requested charge on appeal. This subsection (e) shall not be construed as 
requiring an instruction on a lesser offense. 

(f) An offense is a lesser included offense if: 
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a 


(1) All of its statutory elements are included within the statutory ele- 


ments of the offense charged; 


(2) The offense is facilitation of the offense charged or of an offense that 
otherwise meets the definition of lesser included offense in subdivision (f)(1); 
(3) The offense is an attempt to commit the offense charged or an offense 
that otherwise meets the definition of lesser included offense in subdivision 


(f)(1); or 


(4) The offense is solicitation to commit the offense charged or an offense 
that otherwise meets the definition of lesser included offense in subdivision 


(f)(1). 


(g)(1) Second degree murder is a lesser included offense of first degree 


murder as defined in § 39-13-202. 


(2) Voluntary manslaughter is a lesser included offense of premeditated 
first degree murder and second degree murder. 

(3) Aggravated sexual battery is a lesser included offense of aggravated 
rape, aggravated rape of a child, and rape of a child. 

(4) Sexual battery and sexual battery by an authority figure are lesser 
included offenses of rape and aggravated rape. 


History. 

Acts 1877, ch. 85, § 1; Shan., § 7188; Code 
1932, § 11751; Acts 1979, ch. 318, § 25; T.C.A. 
(orig. ed.), § 40-2518; Acts 2001, ch. 338, § 1; 
2009, ch. 439, § 1; 2016, ch. 671, § 1. 


Compiler’s Notes. 

Acts 2001, ch. 338, § 2, provided that the 
amendment by the act shall govern all trials 
conducted on or after January 1, 2002. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 25.48, 30.70, 30.73. 


Tennessee Jurisprudence, 10 Tenn. Juris., 
Drugs and Druggists, § 5; 14 Tenn. Juris., 
Homicide, §§ 50, 51; 15 Tenn. Juris., Instruc- 
tions, §§ 3, 5; 21 Tenn. Juris., Rape, § 7. 


Law Reviews. 

Criminal Law in Tennessee in 1979 — A 
Critical Survey, III. Procedure (Joseph G. 
Cook), 48 Tenn. L. Rev. 19 (1980). 

New Rules Regarding Lesser Included Of- 
fense Instructions (David L. Raybin), 37 No. 11 
Tenn. B.J. 32 (2001). 


NOTES TO DECISIONS 


Analysis 
. Application. 
. Instruction Required. 
. —Homicide. 


. Instruction Not Required. 

. Waiver by Failure to Object. 

. Effectiveness of Counsel. 

. Failure to Request In Writing. 

. Sufficient. 

. Sufficiency of Lesser Included Offense. 

10. Elements of Offenses. 

11. Harmless Error. 

12. Plain Error. 

13. Criminal Attempt As Lesser Included Of- 
fense. 

14. Double Jeopardy. 


COON LrwWN Ee 


1. Application. 

Possession of a firearm during the commis- 
sion of a dangerous felony qualifies as a lesser 
included offense of employment of a firearm 
during the commission of a dangerous felony. 


State v. Fayne, 451 S.W.3d 362, 2014 Tenn. 
LEXIS 872 (Tenn. Oct. 27, 2014). 

Court of criminal appeals erred in holding 
that a trial counsel’s failure to request a jury 
instruction on a lesser-included offense is never 
prejudicial to a defendant found guilty of a 
greater offense; under certain facts and circum- 
stances, a trial counsel’s failure to request a 
jury instruction on a lesser-included offense 
could be prejudicial to a defendant and entitle 
him or her to post-conviction relief based on 
ineffective assistance of counsel. Bryant v. 
State, 460 S.W.3d 513, 2015 Tenn. LEXIS 182 
(Tenn. Mar. 13, 2015), overruled in part, Moore 
v. State, 485 S.W.3d 411, 2016 Tenn. LEXIS 176 
(Tenn. Mar. 16, 2016). 

Trial court instructed the jury on aggravated 
sexual battery as a lesser-included offense of 
rape of a child pursuant to case law, and the 
amendment to the statute that held that aggra- 
vated sexual battery was no longer a lesser 
included offense of rape of a child did not take 
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effect until 2009, after the offenses in this case; 
thus, the appellant has failed to show that a 
clear and unequivocal rule of law was breached, 
and no plain error was found. State v. White- 
hair, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 171 (Tenn. Crim. App. Mar. 8, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
741 (Tenn. Oct. 20, 2016). 

Regardless of whether part (b) of the test for 
lesser included offenses is abrogated by the 
statute, voluntary manslaughter is a lesser 
included offense of second degree murder and 
contains a statutory element establishing a 
different mental state indicating a lesser de- 
gree of culpability. State v. Moore, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 356 (Tenn. Crim. 
App. May 12, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 692 (Tenn. Sept. 22, 
2016), cert. denied, Moore v. Tennessee, 197 L. 
Ed. 2d 711, 187 S. Ct. 1580, — U.S. —, 2017 
U.S. LEXIS 2514 (U.S. Apr. 17, 2017). 

Aggravated sexual battery is a lesser-in- 
cluded offense of rape of a child for offenses 
occurring prior to a July 1, 2016 amendment to 
T.C.A. § 40-18-110. State v. Howard, 504 
S.W.3d 260, 2016 Tenn. LEXIS 725 (Tenn. Oct. 
12, 2016). 

Legislature did not intend to alter or abro- 
gate part (b) of the common law Burns test for 
determining whether an offense is a lesser- 
included offense. State v. Howard, 504 S.W.3d 
260, 2016 Tenn. LEXIS 725 (Tenn. Oct. 12, 
2016). 


2. Instruction Required. 

Where defendant failed to request an instruc- 
tion on a lesser included offense of attempt in 
writing as required by T.C.A. § 40-18-110(c), 
the court reviewed for plain error under former 
Tenn. R. Crim. P. 52(b) and found that while the 
instruction was warranted, the failure not to so 
instruct did not result in plain error. State v. 
Biggs, 218 S.W.3d 643, 2006 Tenn. Crim. App. 
LEXIS 654 (Tenn. Crim. App. 2006), appeal 
denied, — S.W.3d —, 2006 Tenn. LEXIS 1167 
(Tenn. 2006). 

In a felony reckless endangerment case, fail- 
ure to charge the jury with the lesser included 
offense of misdemeanor reckless endangerment 
was reversible error because evidence at trial 
would have supported a jury instruction on the 
lesser included offense. State v. Nelson, 275 
S.W.3d 851, 2008 Tenn. Crim. App. LEXIS 346 
(Tenn. Crim. App. Apr. 24, 2008). 


3. —Homicide. 

Where defendant was convicted of felony 
murder, T.C.A. § 39-13-202(a)(2), and based on 
the evidence the jury could have found that 
defendant committed second degree murder, 
reckless homicide, or criminally negligent ho- 
micide, the trial court committed a non-struc- 
tural constitutional error by failing to instruct 
the jury on the lesser-included offenses, and it 
was not established that such error was harm- 
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less beyond a reasonable doubt. State v. Brown, 
311 S.W.3d 422, 2010 Tenn. LEXIS 530 (Tenn. 
May 27, 2010). 


4, Instruction Not Required. 

Trial court’s failure to give lesser-included 
instructions on robbery and theft was not plain 
error, because robbery and theft were not 
lesser-included offenses of carjacking; the defi- 
nition of theft contained a statutory element 
that was not included within the statutory 
elements of carjacking, namely an intent to 
deprive another of his or her motor vehicle, and 
because robbery included all of the elements of 
theft within its statutory elements, robbery 
was also not a lesser-included offense of car- 
jacking. State v. Wilson, 211 S.W.3d 714, 2007 
Tenn. LEXIS 22 (Tenn. 2007). 

Defendant was not entitled to a jury instruc- 
tion on attempted especially aggravated kid- 
napping as a lesser-included offense of espe- 
cially aggravated kidnapping, because the ~ 
evidence showed defendant placed the victim in 
a chokehold while pointing a gun to her head, 
forced her into the kitchen, and shot her during 
a struggle; thus, the kidnapping was completed 
and there was no attempt. State v. Fusco, 404 
S.W.3d 504, 2012 Tenn. Crim. App. LEXIS 994 
(Tenn. Crim. App. Dec. 6, 2012), appeal denied, 
— §.W.3d —, 2013 Tenn. LEXIS 360 (Tenn. Apr. 
11, 2013). 

Defendant failed to prove by clear and con- 
vincing evidence that trial counsel was defi- 
cient for failing to request a jury instruction on 
facilitation as a lesser-included offense of sale 
and delivery of a Schedule I controlled sub- 
stance within 1,000 feet of a school; there was 
no evidence from which a reasonable jury could 
conclude that defendant merely facilitated the 
drug sales because he set the price for the 
drugs, acquired the drugs, accepted payment 
for the drugs, and delivered the drugs. Bryant 
v. State, 460 S.W.3d 513, 2015 Tenn. LEXIS 182 
(Tenn. Mar. 13, 2015), overruled in part, Moore 
v. State, 485 S.W.3d 411, 2016 Tenn. LEXIS 176 
(Tenn. Mar. 16, 2016). 

Because voluntarily manslaughter was not a 
lesser included offense of felony murder, the 
trial court was not required to provide an 
instruction on voluntarily manslaughter. State 
v. Arnold, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 308 (Tenn. Crim. App. Apr. 26, 2016), 
review denied and ordered not published, — 
S.W.3d —, 2016 Tenn. LEXIS 817 (Tenn. Oct. 
24, 2016). 

Victim of an especially aggravated robbery 
testified that he handed over his cell phone to 
one of the defendants and that it was never 
returned to him. Since the evidence clearly 
established that there was a completed taking 
from the victim, the trial court did not err when 
it declined to instructed the jury on the lesser 
included offenses of attempted especially ag- 
gravated robbery and attempted aggravated 
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robbery. State v. Henderson, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 432 (Tenn. Crim. App. 
June 10, 2016). 

Jury was properly instructed in defendant’s 
trial because no lesser-included offense instruc- 
tions were required as (1) the statute of limita- 
tions had expired as to the offenses and nothing 
showed defendant waived the statute of limita- 
tions, and (2) the jury’s verdict showed the jury 
rejected any basis for the lesser-included of- 
fenses instead of the charged offenses. State v. 
Gossett, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 232 (Tenn. Crim. App. Mar. 28, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
482 (Tenn. Aug. 18, 2017). 


5. Waiver by Failure to Object. 

In a criminal prosecution, the record showed 
no written request for an instruction on reck- 
less aggravated assault as a lesser included 
offense of aggravated assault; therefore, the 
issue was waived for purposes of appeal in 
accordance with T.C.A. § 40-18-110. State v. 
Morgan, 271 S.W.3d 217, 2008 Tenn. Crim. App. 
LEXIS 3 (Tenn. Crim. App. Jan. 7, 2008). 

There was nothing in the record to show that 
defendant objected to the trial court’s proposed 
jury instructions as required by T.C.A. § 40-18- 
110(d). Therefore, he waived consideration of 
the issue by his failure to object to the inclusion 
of the instruction at trial. State v. Scribner, — 
S.W.3d —, 2009 Tenn. Crim. App. LEXIS 186 
(Tenn. Crim. App. Mar. 12, 2009), dismissed, 
Scribner v. Donahue, — F. Supp. 2d —, 2017 
U.S. Dist. LEXIS 75942 (M.D. Tenn. May 18, 
2017). 

Because defendants failed to submit a writ- 
ten request for an instruction for attempted 
robbery, their argument about the failure to 
charge that offense was waived on appeal. 
State v. Henderson, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 432 (Tenn. Crim. App. June 
10, 2016). 

In a case involving two defendants, neither of 
the defendants submitted a written request 
that the trial court charge reckless aggravated 
assault as a lesser included offense of aggra- 
vated assault. Because defendants failed to 
submit a written request, they waived appel- 
late consideration of whether the trial court 
should have charged reckless aggravated as- 
sault as a lesser included offense of assault. 
State v. Henderson, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 432 (Tenn. Crim. App. June 
10, 2016). 


6. Effectiveness of Counsel. 

Court of Criminal Appeals erred in conclud- 
ing that defendant was prejudiced by trial 
counsel’s failure to request a jury instruction on 
lesser-included offenses because, while trial 
counsel was deficient for not knowing that a 
written request for lesser-included offense in- 
structions was statutorily required, defendant 
was not prejudiced where failing to request 
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lesser-included offense instructions was consis- 
tent with the all or nothing defense based on 
defendant’s alibi, facilitation and attempt were 
not theories of the defense even though defen- 
dant shared an accomplice’s intent in commit- 
ting the charged offenses, and the jury would 
not have convicted defendant of any of the 
asserted lesser-included offenses instead of the 
charged offenses. Moore v. State, 485 S.W.3d 
411, 2016 Tenn. LEXIS 176 (Tenn. Mar. 16, 
2016). 

Because the jury was charged with and re- 
jected the intervening lesser-included offense of 
rape, petitioner could not show any prejudice 
from the failure to charge sexual battery or 
aggravated sexual battery as a lesser-included 
offense of aggravated rape; given that the proof 
established that the victim was sexually pen- 
etrated and sustained injuries, there was no 
reasonable probability that the jury would have 
convicted petitioner on any lesser-included of- 
fenses, and thus he was not entitled to post- 
conviction relief on the grounds of ineffective 
assistance. Medlock v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 792 (Tenn. Crim. App. 
Oct. 21, 2016), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 127 (Tenn. Feb. 21, 2017). 


7. Failure to Request In Writing. 

Defendant waived his right to an instruction 
on any lesser included offenses, including pos- 
session of a firearm during the commission of a 
dangerous felony, because he failed to specifi- 
cally request such an instruction at trial as 
required by this section, and it did not amount 
to plain error. State v. Fayne, 451 S.W.3d 362, 
2014 Tenn. LEXIS 872 (Tenn. Oct. 27, 2014). 

Contrary to T.C.A. § 40-18-110, defendant 
failed to make a written request for a jury 
instruction on the lesser-included offense of 
voluntary manslaughter at trial, plus he failed 
to set forth in his brief under T.R.A.P. 27 any 
facts whatsoever that would support such a 
jury charge, and thus the issue was waived 
under T.R.A.P. 36. State v. Reed, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 367 (Tenn. Crim. 
App. May 11, 2017). 


8. Sufficient. 

Despite defendant’s desire to have an all or 
nothing charge in his dogfighting case, the trial 
court did not err in charging the jury on facili- 
tation because the evidence supported the in- 
struction. State v. Trent, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 233 (Tenn. Crim. App. 
Mar. 30, 2017). 


9. Sufficiency of Lesser Included Offense. 

To sustain a conviction of a lesser-included 
offense, the proof must be sufficient to support 
each and every element of the conviction of- 
fense. To the extent that State v. Mellons, 557 
S.W.2d 497, 1977 Tenn. LEXIS 675 (Tenn. 1997) 
and its progeny hold to the contrary, they are 
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overruled. State v. Parker, 350 S.W.3d 883, 
2011 Tenn. LEXIS 881 (Tenn. Sept. 23, 2011). 

Evidence was insufficient to sustain defen- 
dant’s conviction for attempted aggravated 
sexual battery because defendant was pros- 
ecuted for the completed offense of aggravated 
sexual battery and not attempt, which was an 
improperly charged lesser-included offense. 
The only defense presented at trial was that no 
crime ever occurred. The evidence presented at 
trial led to only two possible factual scenarios - 
that defendant either completed the offense or 
he did not. State v. Edwards, — S.W.3d —, 2012 
Tenn. Crim. App. LEXIS 332 (Tenn. Crim. App. 
May 18, 2012), overruled in part, State v. 
Thorpe, 463 S.W.3d 851, 2015 Tenn. LEXIS 283 
(Tenn. Apr. 6, 2015). 

Defendant was improperly found guilty of 
aggravated sexual battery as a lesser included 
offense of the indicted offense of rape of a child 
because the evidence was insufficient to sup- 
port a conviction for child abuse and neither 
assault, nor attempted assault was a lesser 
included offense of rape of a child. State v. 
Howard, — S.W.3d —, 2015 Tenn. Crim. App. 
LEXIS 627 (Tenn. Crim. App. Aug. 4, 2015), 
affd in part, rev'd in part, 504 S.W.3d 260, 2016 
Tenn. LEXIS 725 (Tenn. Oct. 12, 2016). 

Supreme Court concluded, based on the proof 
in the record on appeal, that defendant’s con- 
viction for aggravated sexual battery as a 
lesser-included offense of rape of a child was 
supported by the evidence should be reinstated. 
State v. Howard, 504 S.W.3d 260, 2016 Tenn. 
LEXIS 725 (Tenn. Oct. 12, 2016). 

Evidence did not warrant an instruction on 
the lesser-included offense of attempted volun- 
tary manslaughter because there was no evi- 
dence that defendant acted in a state of passion 
produced by adequate provocation as the victim 
and eyewitnesses testified that defendant’s 
shooting of the victim was unprovoked in that 
the victim was standing on a sidewalk when 
defendant approached the victim from behind, 
called out to the victim, and shot the victim as 
the victim was turning around. Neither the 
victim, nor the victim’s family members were 
armed. State v. Floyd, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 233 (Tenn. Crim. App. Mar. 
29, 2018). 


10. Elements of Offenses. 

Trial court erred in convicting defendant of 
evading arrest while operating a motor vehicle 
because the trial court’s jury instructions, inter 
alia, misled the jury as to the applicable law 
inasmuch as the statute at issue required that 
the flight occur while defendant was operating 
a vehicle, the jury instructions did not require a 
finding that the flight occurred while defendant 
was operating a motor vehicle, and there was 
no basis for the claim that the indictment 
encompassed misdemeanor evading arrest as a 
Separate crime where defendant conceded that 
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misdemeanor evading arrest was not a lesser- 
included offense of felony evading arrest. State 
v. Mayo, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 720 (Tenn. Crim. App. Sept. 26, 2016). 


11. Harmless Error. 

Trial court’s jury instructions were proper 
because defendant did not object to the court’s 
decision not to charge attempt as a lesser- 
included offense, the evidence established only 
a completed crime, the jury was properly 
charged on flight and criminal responsibility, 
and any error in not charging facilitation was 
harmless beyond a reasonable doubt. State v. 
Daniels, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 198 (Tenn. Crim. App. Mar. 16, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
445 (Tenn. July 20, 2017). 


12. Plain Error. 

Because there was nothing in the record to 
indicate that defendant filed a written request 
for an instruction on attempt, defendant 
waived the issue for appeal, and the court of 
criminal appeals reviewed his claim for plain 
error. State v. Morrison, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 165 (Tenn. Crim. App. 
Mar. 4, 2016). 

Defendant failed to show that a clear and 
unequivocal rule of law was breached or that 
one of his substantial rights was adversely 
affected when the trial court failed to instruct 
the jury on attempt, and he was not entitled to 
plain error relief, because the evidence at trial 
showed that all three episodes of theft were 
completed and did not support an inference of 
guilt on the lesser included offense of at- 
tempted theft. State v. Morrison, — S8.W.3d —, 
2016 Tenn. Crim. App. LEXIS 165 (Tenn. Crim. 
App. Mar. 4, 2016). 

Defendant waived an issue regarding a lesser 
included offense jury instruction because he 
failed to put it in writing; moreover, plain error 
review was not warranted in this case because 
there was nothing in the record to show that a 
clear and unequivocal rule of law was breached 
or that consideration of the alleged error was 
necessary to do substantial justice. State v. 
Blount, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 386 (Tenn. Crim. App. May 26, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
709 (Tenn. Sept. 26, 2016). 

Trial court plainly erred by instructing the 
jury on aggravated sexual battery as a lesser 
included offense of rape of a child because it 
was not a lesser included offense as a result of 
the amendment to this section, defendant had 
not agreed to an amended indictment, and 
because the evidence was insufficient to prove 
the lesser-included offense of child abuse, as 
there was no proof that the victim suffered 
actual injury from defendant touching his penis 
to her vagina, and therefore defendant’s convic- 
tion of aggravated sexual battery was vacated. 
State v. Corbitt, — S.W.3d —, 2016 Tenn. Crim. 
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App. LEXIS 517 (Tenn. Crim. App. July 19, 
2016). 

Defendant's aggravated assault conviction 
was modified to reckless endangerment be- 
cause (1) the jury found serious injury but did 
not find an adverse effect on the victim’s wel- 
fare, and (2) reckless endangerment was the 
next properly-charged lesser-included offense 
the evidence supported. State v. Hodges, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 288 
(Tenn. Crim. App. Apr. 19, 2017), appeal denied, 
— $.W.3d —, 2017 Tenn. LEXIS 507 (Tenn. 
Aug. 16, 2017). 


13. Criminal Attempt As Lesser Included 
Offense. 

Because criminal attempt is available as a 
lesser-included offense of any charged offense 
in every case in which the charged offense has 
a requisite intent element, and in which the 
proof has fairly raised the completed offense, 
the trial court did not err by including the 
attempt charge in its jury instruction in defen- 
dant’s case charging him with sexual battery by 
an authority figure as the offense had a requi- 
site intent element, and the proof fairly raised 
the issue of the charged offense. State v. 
Thorpe, 463 S.W.3d 851, 2015 Tenn. LEXIS 283 
(Tenn. Apr. 6, 2015). 

Defendant failed to demonstrate any error by 
the trial court failing to instruct the jury on 
attempted aggravated rape as a lesser-included 
offense of the counts against defendant of ag- 
gravated rape because the only evidence pre- 
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sented at trial was proof of a completed crime. 
State v. Bowles, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 727 (Tenn. Crim. App. Aug. 15, 
2017). 


14. Double Jeopardy. 

It had previously been held that the 2009 
amendment of the statute abrogated part (b) of 
the State v. Burns double jeopardy test; thus, 
reckless aggravated assault is not a lesser 
included offense of reckless homicide under the 
statute and dual convictions are proper, and 
defendant was not entitled to relief. State v. 
Beaty, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 491 (Tenn. Crim. App. July 8, 2016). 

Although the offenses arose from the same 
act or transaction of defendant’s act of putting a 
knife to the victim’s throat and then dragging 
her 20-30 feet down a dark driveway toward a 
scrap yard, aggravated assault was not a lesser 
included offense of attempted aggravated kid- 
napping and the offenses were not the same for 
the purposes of double jeopardy as each crime 
contained an element that the other did not 
because attempted aggravated kidnapping re- 
quired a specific intent to commit the crime of 
aggravated kidnapping, including a removal or 
confinement of the victim; and aggravated as- 
sault contained an element of fear and required 
the State to show that defendant caused the 
victim to reasonably fear imminent bodily in- 
jury. State v. Tittle, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 925 (Tenn. Crim. App. Oct. 
23, 2017). 
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1. In General. 

The court should not be excused from defin- 
ing the offenses averred or embraced in the 
charge in the indictment. Poole v. State, 61 
Tenn. 288, 1872 Tenn. LEXIS 374 (1872). 

The rule that only requires a charge as to 
such questions as are made by the facts means 
simply that if legal questions present them- 
selves by the facts, and which are claimed 


either to sustain or refute the charges in the 
indictment, it is the duty of the court to charge 
upon such questions, but if questions not so 
raised are urged, it is not the duty of the court 
to charge touching them. Poole v. State, 61 
Tenn. 288, 1872 Tenn. LEXIS 374 (1872). 

It is proper to charge the law upon all points 
raised by the evidence, though slight, if suffi- 
cient to sustain a verdict. Dobson v. State, 73 
Tenn. 271, 1880 Tenn. LEXIS 124 (1880). 

Trial judges are required to make affirmative 
instructions on every issue raised by the proof, 
“issue” meaning facts put in controversy by the 
pleadings. Taylor v. State, 212 Tenn. 187, 369 
S.W.2d 385, 1963 Tenn. LEXIS 411 (1963). 

The former section was not applicable where 
there is no factual evidence to sustain a re- 
quested charge. Levasseur v. State, 3 Tenn. 
Crim. App. 513, 464 S.W.2d 315, 1970 Tenn. 
Crim. App. LEXIS 469 (Tenn. Crim. App. 1970). 

An offense is necessarily included in another 
if the elements of the greater offense, as those 
elements are set forth in the indictment, in- 
clude, but are not congruent with, all the ele- 
ments of the lesser. Howard v. State, 578 
S.W.2d 83, 1979 Tenn. LEXIS 407 (Tenn. 1979), 
superseded by statute as stated in, State v. 
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Boyce, 920 S.W.2d 224, 1995 Tenn. Crim. App. 
LEXIS 58 (Tenn. Crim. App. 1995). 

The failure by the trial court to give a com- 
plete charge of the law of the offense as re- 
quired under former subsection (a), deprives 
the defendant of the right to a jury trial. State 
v. Walker, 29 S.W.3d 885, 1999 Tenn. Crim. 
App. LEXIS 1059 (Tenn. Crim. App. 1999). 


2. Lesser Included Offense Instructions. 

On indictment for second degree murder and 
a conviction for second degree murder, it was 
not error to fail to charge jury upon the law of 
involuntary manslaughter unless facts showed 
such a charge to be pertinent. Williams v. State, 
50 Tenn. 376, 1872 Tenn. LEXIS 5 (1872). 

Under the former section it was the duty of 
the trial judge to charge the lesser included 
offenses without request of the accused. 
Strader v. State, 210 Tenn. 669, 362 S.W.2d 224, 
1962 Tenn. LEXIS 328 (1962). 

Right to charge on lesser included offense is 
part of constitutional right to trial by jury 
whereby the accused is entitled to have every 
issue made by the evidence determined by a 
jury under a correct and complete charge of the 
law given by the judge. Strader v. State, 210 
Tenn. 669, 362 S.W.2d 224, 1962 Tenn. LEXIS 
328 (1962). 

The former section did not require the court 
to charge the jury as to additional offenses 
where the evidence presented did not warrant 
an inference of guilt for any offense other than 
the one charged in the indictment. Carmon v. 
State, 512 S.W.2d 595, 1974 Tenn. Crim. App. 
LEXIS 280 (Tenn. Crim. App. 1974). 

Court did not err by failing to instruct jury on 
penalties for sale and delivery of schedules II 
and III drugs, where the jury was instructed on 
schedule I penalties, where the evidence 
showed that defendant sold and delivered the 
three classes of drugs simultaneously, and 
where the jury convicted defendant of selling 
and delivering schedule I drugs. Loveday v. 
State, 546 S.W.2d 822, 1976 Tenn. Crim. App. 
LEXIS 315 (Tenn. Crim. App. 1976). 

Trial judge’s failure to charge lesser included 
offenses of first degree murder where his stated 
intention was to charge lesser included offenses 
only if the jury returned a “not guilty” verdict 
on the offense of first degree murder was re- 
versible error. State v. Wright, 618 S.W.2d 310, 
1981 Tenn. Crim. App. LEXIS 346 (Tenn. Crim. 
App. 1981). 

In a prosecution for aggravated burglary, 
failure to instruct on the lesser included offense 
of criminal trespass denied defendant’s consti- 
tutional right to trial by jury. State v. Vance, 
888 S.W.2d 776, 1994 Tenn. Crim. App. LEXIS 
411 (Tenn. Crim. App. 1994). 

In a prosecution for attempted aggravated 
sexual battery, where the facts presented were 
susceptible to a determination that defendant’s 
conduct was merely the type that a reasonable 
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person would regard as extremely offensive or 
provocative, rather than an attempt to make 
unlawful sexual contact, the trial court should 
have charged the jury on simple assault as a 
lesser included offense. State v. McKnight, 900 
S.W.2d 36, 1994 Tenn. Crim. App. LEXIS 759 
(Tenn. Crim. App. 1994), appeal denied, — 
S.W.2d —, 1995 Tenn. LEXIS 58 (Tenn. 1995), 
overruled, State v. Collier, 411 S.W.3d 886, 2013 
Tenn. LEXIS 636 (Tenn. Aug. 12, 2013). 

In a prosecution for burglary, where there 
was a question as to defendant’s intent at the 
time he entered the premises, he was entitled 
to have the jury instructed on the lesser in- 
cluded offense of criminal trespass. State v. 
Boyce, 920 S.W.2d 224, 1995 Tenn. Crim. App. 
LEXIS 58 (Tenn. Crim. App. 1995). 

The offenses of facilitation and solicitation 
were found to be lesser-included offenses of 
criminal responsibility for first-degree murder 
as charged in the defendant’s indictment. State 
v. Burns, 6 §.W.3d 453, 1999 Tenn. LEXIS 572 
(Tenn. 1999), superseded by statute as stated 
in, State v. Campbell, — S.W.3d —, 2015 Tenn. 
Crim. App. LEXIS 860 (Tenn. Crim. App. Oct. 
20, 2015), superseded by statute as stated in, 
State v. Whitehair, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 171 (Tenn. Crim. App. Mar. 
8, 2016), superseded by statute as stated in, 
State v. Harris, — $.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 331 (Tenn. Crim. App. May 3, 
2016), superseded by statute as stated in, State 
v. Beaty, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 842 (Tenn. Crim. App. Nov. 8, 2016). 

An instruction is not required if there is no 
evidence in the record to support a conviction 
for the lesser offense. State v. Carter, 15 S.W.3d 
509, 1999 Tenn. Crim. App. LEXIS 876 (Tenn. 
Crim. App. 1999). 

The obligation imposed by former subsection 
(a) means that the trial court must instruct the 
jury on all lesser-included offenses if the evi- 
dence introduced at trial is legally sufficient to 
support a conviction for the lesser-included 
offenses. State v. Swindle, 30 S.W.3d 289, 2000 
Tenn. LEXIS 455 (Tenn. 2000), overruled in 
part, State v. Locke, 90 S.W.3d 663, 2002 Tenn. 
LEXIS 474 (Tenn. 2002). 

In a first-degree murder trial, court erred in 
failing to instruct the jury on the lesser-in- 
cluded offenses of reckless homicide and crimi- 
nally negligent homicide where defendant tes- 
tified that he only fired a warning shot at his 
victim, who had threatened defendant with a 
knife; the failure to instruct did not constitute 
harmless error because it did not appear be- 
yond a reasonable doubt that the error did not 
affect the outcome of the trial. State v. Wilson, 
92 S.W.3d 391, 2002 Tenn. LEXIS 707 (Tenn. 
2002). 


3. —Instruction Required. 
The former statute was not intended to call 
from the court a charge upon hypothetical cases 
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not suggested by the proof, and a failure to 
charge as to all grades of offenses included in 
the offense charged in the indictment is not 
error, where the facts proved clearly do not 
require it. Good v. State, 69 Tenn. 293, 1878 
Tenn. LEXIS 88 (1878); State v. Parker, 81 
Tenn. 221, 1884 Tenn. LEXIS 28 (1884); Powers 
v. State, 117 Tenn. 363, 97 S.W. 815, 1906 Tenn. 
LEXIS 52 (1906); Frazier v. State, 117 Tenn. 
430, 100 S.W. 94, 1906 Tenn. LEXIS 56 (1906). 

Neglect to charge on all grades of offense 
included in indictment is not reversible error, 
where the omission is as to matters not perti- 
nent. State v. Parker, 81 Tenn. 221, 1884 Tenn. 
LEXIS 28 (1884). 

Where there is no evidence to support a 
lesser included offense so that the accused can 
be guilty only of the greater offense or no 
offense at all, it is not error to refuse to instruct 
on the lesser included offenses. Baker v. State, 
203 Tenn. 574, 315 S.W.2d 5, 1958 Tenn. LEXIS 
333 (1958); James v. State, 215 Tenn. 221, 385 
S.W.2d 86, 1964 Tenn. LEXIS 555 (1964), cert. 
denied, James v. Tennessee, 381 U.S. 941, 85S. 
Ct. 1777, 14 L. Ed. 2d 705, 1965 U.S. LEXIS 
1101 (1965); Patterson v. State, 218 Tenn. 80, 
400 S.W.2d 748, 1966 Tenn. LEXIS 635 (1966), 
cert. denied, Patterson v. Tennessee, 385 U.S. 
870, 87S. Ct. 139, 17 L. Ed. 2d 98, 1966 U.S. 
LEXIS 933 (1966); Black v. State, 1 Tenn. Crim. 
App. 373, 443 S.W.2d 523, 1969 Tenn. Crim. 
App. LEXIS 283 (Tenn. Crim. App. 1969); Con- 
boy v. State, 2 Tenn. Crim. App. 535, 455 S.W.2d 
605, 1970 Tenn. Crim. App. LEXIS 489 (Tenn. 
Crim. App. 1970); Crumsey v. State, 3 Tenn. 
Crim. App. 285, 460 S.W.2d 858, 1970 Tenn. 
Crim. App. LEXIS 391 (1970); Moorman v. 
State, 577 S.W.2d 4738, 1978 Tenn. Crim. App. 
LEXIS 352 (Tenn. Crim. App. 1978). 

Where the evidence, upon any view the jury 
may take of it, permits an inference of guilt as 
to a lesser included offense, it is the mandatory 
duty of the trial judge to charge all the law as to 
each of such offenses and a failure to do so 
requires a reversal and new trial. Strader v. 
State, 210 Tenn. 669, 362 S.W.2d 224, 1962 
Tenn. LEXIS 328 (1962); Howard v. State, 578 
S.W.2d 83, 1979 Tenn. LEXIS 407 (Tenn. 1979), 
superseded by statute as stated in, State v. 
Boyce, 920 S.W.2d 224, 1995 Tenn. Crim. App. 
LEXIS 58 (Tenn. Crim. App. 1995). 

Charge upon lesser included offense need not 
be given where there is no evidence of such 
lesser offense and the charge would be a mere 
abstraction upon hypothetical questions not 
suggested by proof. Strader v. State, 210 Tenn. 
669, 362 S.W.2d 224, 1962 Tenn. LEXIS 328 
(1962); Patterson v. State, 218 Tenn. 80, 400 
S.W.2d 743, 1966 Tenn. LEXIS 635 (1966), cert. 
denied, Patterson v. Tennessee, 385 U.S. 870, 
87S. Ct. 139, 17 L. Ed. 2d 98, 1966 U.S. LEXIS 
933 (1966). 

When on the evidence the accused might be 
convicted of a lesser degree of the offense 
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charged or an included offense it is the duty of 
the court to charge all the degrees of the par- 
ticular offense but if it is clear from the evi- 
dence that a lesser degree of guilt is not in- 
volved it is not error for the court to refuse the 
request for or fail to give such instructions. 
Patterson v. State, 218 Tenn. 80, 400 S.W.2d 
743, 1966 Tenn. LEXIS 635 (1966), cert. denied, 
Patterson v. Tennessee, 385 U.S. 870, 87 S. Ct. 
139, 17 L. Ed. 2d 98, 1966 U.S. LEXIS 933 
(1966). 

A charge of lesser included offense is manda- 
tory even without a request therefor if and only 
if the proof raises such an issue. Black v. State, 
1 Tenn. Crim. App. 373, 443 S.W.2d 523, 1969 
Tenn. Crim. App. LEXIS 283 (Tenn. Crim. App. 
1969). 

Defendant who was found with narcotic in 
his possession and admitted that it was his and 
who was charged with possessing a narcotic 
drug was not entitled to have the jury charged 
on the lesser offense of attempt to commit a 
felony. Murphy v. State, 4 Tenn. Crim. App. 610, 
475 S.W.2d 182, 1971 Tenn. Crim. App. LEXIS 
432 (Tenn. Crim. App. 1971). 

The supreme court does not approve the 
practice of charging a lesser included offense 
where there is no evidence to support it. Whit- 
well v. State, 520 S.W.2d 338, 1975 Tenn. 
LEXIS 701 (Tenn. 1975); State v. Mellons, 557 
S.W.2d 497, 1977 Tenn. LEXIS 675 (Tenn. 
1977), superseded by statute as stated in, State 
v. Parker, 350 S.W.3d 883, 2011 Tenn. LEXIS 
881 (Tenn. Sept. 28, 2011), overruled in part, 
State v. Parker, 350 S.W.3d 883, 2011 Tenn. 
LEXIS 881 (Tenn. Sept. 23, 2011), overruled, 
State v. Edwards, — S.W.3d —, 2012 Tenn. 
Crim. App. LEXIS 332 (Tenn. Crim. App. May 
18, 2012), overruled, State v. Driver, — S.W.3d 
—, 2012 Tenn. Crim. App. LEXIS 682 (Tenn. 
Crim. App. Aug. 31, 2012), overruled, Dickerson 
v. State, — S.W.3d —, 2013 Tenn. Crim. App. 
LEXIS 171 (Tenn. Crim. App. Feb. 27, 2013), 
overruled in part, State v. Thorpe, — S.W.3d —, 
2013 Tenn. Crim. App. LEXIS 833 (Tenn. Crim. 
App. Sept. 27, 2013), overruled in part, State v. 
Graham, — S.W.3d —, 2013 Tenn. Crim. App. 
LEXIS 841 (Tenn. Crim. App. Sept. 27, 2018), 
overruled, State v. Waller, — S.W.3d —, 2014 
Tenn. Crim. App. LEXIS 255 (Tenn. Crim. App. 
Mar. 21, 2014), overruled, State v. Benesch, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 766 
(Tenn. Crim. App. Aug. 25, 2017). 

The fact that defendant indicted for the of- 
fense of robbery with a deadly weapon stated in 
his confession that he snatched purse from the 
hands of prosecutrix and that the purse con- 
tained less than $100 constituted evidence of a 
credible nature that the offense was really 
larceny from the person or petit larceny, and 
the court should have given instructions on 
those two lesser included offenses. Johnson v. 
State, 531 S.W.2d 558, 1975 Tenn. LEXIS 552 
(Tenn. 1975). 
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Where state attempted to show that defen- 
dant had committed burglary, and defendant 
presented alibi which would exonerate him of 
any crime, trial court did not err in failing to 
instruct jury as to a lesser included offense as 
no evidence of such lesser offense was pre- 
sented. Judge v. State, 539 S.W.2d 340, 1976 
Tenn. Crim. App. LEXIS 381 (Tenn. Crim. App. 
1976). 

It is not necessarily reversible error for the 
trial judge to give an instruction on a lesser 
included offense which is not supported by the 
evidence, even though it results in conviction of 
that lesser included offense, for if the evidence 
demands a conviction of a higher degree of 
offense than that found by the verdict and there 
is no evidence in support of acquittal of the 
greater crime, or if the jury indicates that any 
such evidence in support of acquittal was dis- 
believed, the defendant is not prejudiced by the 
charge and the resulting verdict. State v. Mel- 
lons, 557 S.W.2d 497, 1977 Tenn. LEXIS 675 
(Tenn. 1977), superseded by statute as stated 
in, State v. Parker, 350 S.W.3d 883, 2011 Tenn. 
LEXIS 881 (Tenn. Sept. 23, 2011), overruled in 
part, State v. Parker, 350 S.W.3d 883, 2011 
Tenn. LEXIS 881 (Tenn. Sept. 23, 2011), over- 
ruled, State v. Edwards, — S.W.3d —, 2012 
Tenn. Crim. App. LEXIS 332 (Tenn. Crim. App. 
May 18, 2012), overruled, State v. Driver, — 
S.W.3d —, 2012 Tenn. Crim. App. LEXIS 682 
(Tenn. Crim. App. Aug. 31, 2012), overruled, 
Dickerson v. State, — S.W.3d —, 2013 Tenn. 
Crim. App. LEXIS 171 (Tenn. Crim. App. Feb. 
27, 2013), overruled in part, State v. Thorpe, — 
S.W.3d —, 2013 Tenn. Crim. App. LEXIS 833 
(Tenn. Crim. App. Sept. 27, 2013), overruled in 
part, State v. Graham, — S.W.3d —, 2013 Tenn. 
Crim. App. LEXIS 841 (Tenn. Crim. App. Sept. 
27, 2013), overruled, State v. Waller, — S.W.3d 
—, 2014 Tenn. Crim. App. LEXIS 255 (Tenn. 
Crim. App. Mar. 21, 2014), overruled, State v. 
Benesch, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 766 (Tenn. Crim. App. Aug. 25, 2017). 

The trial judge is not required to instruct on 
lesser included offenses where there is no evi- 
dence to support a lesser included offense. 
Walden v. State, 576 S.W.2d 596, 1978 Tenn. 
Crim. App. LEXIS 340 (Tenn. Crim. App. 1978). 

The practice of charging lesser included of- 
fenses where there is no evidence to support 
them is not favored. State v. Atkins, 681 S.W.2d 
571, 1984 Tenn. Crim. App. LEXIS 2906 (Tenn. 
Crim. App. 1984), cert. denied, Atkins v. Ten- 
nessee, 470 U.S. 1028, 105 S. Ct. 1395, 84 L. 
Ed. 2d 784, 1985 U.S. LEXIS 1261 (1985). 

In a prosecution for first-degree murder, al- 
though the evidence of provocation was slight, 
voluntary manslaughter should have been 
charged to the jury as a lesser included offense 
and the issue of causation would also have 
required an instruction on the issue of at- 
tempted voluntary manslaughter. State v. 
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Belser, 945 S.W.2d 776, 1996 Tenn. Crim. App. 
LEXIS 568 (Tenn. Crim. App. 1996). 

In a prosecution for first-degree murder, in 
which defendant was convicted for second-de- 
gree murder, it was reversible error not to 
charge the jury on voluntary manslaughter, a 
lesser included offense, in light of the evidence 
of provocation by the victim. State v. Summer- 
all, 926 S.W.2d 272, 1995 Tenn. Crim. App. 
LEXIS 1009 (Tenn. Crim. App. 1995). 

In a prosecution for first degree murder, even 
though the evidence of provocation may have 
lacked credibility, voluntary manslaughter 
should have been charged as a lesser grade of 
offense. State v. Belser, 945 S.W.2d 776, 1996 
Tenn. Crim. App. LEXIS 568 (Tenn. Crim. App. 
1996). 

Where there is sufficient evidence to support 
a conviction of a lesser included offense, the 
trial court must comply with its mandatory 
statutory obligation to instruct the jury on the 
offense despite the objections of the defense. 
State v. Bolden, 979 S.W.2d 587, 1998 Tenn. 
LEXIS 680 (Tenn. 1998). 

The trial court must consider the evidence in 
the light most favorable to the existence of the 
lesser included offense and if the evidence so 
considered permits an inference of guilt of a 
lesser offense, the trial court must give instruc- 
tions as to that lesser offense. State v. Carter, 
15 S.W.3d 509, 1999 Tenn. Crim. App. LEXIS 
876 (Tenn. Crim. App. 1999). 

The offense of a Class B misdemeanor as- 
sault was found to be lesser-included offense of 
sexual battery and it was error for the trial 
court not to instruct the jury accordingly. State 
v. Swindle, 30 S.W.3d 289, 2000 Tenn. LEXIS 
455 (Tenn. 2000), overruled in part, State v. 
Locke, 90 S.W.3d 663, 2002 Tenn. LEXIS 474 
(Tenn. 2002). 

Because the evidence supported a finding of a 
knowing killing, the trial court properly in- 
structed the jury on the lesser-included offense 
for second degree murder. State v. Ely, 48 
S.W.3d 710, 2001 Tenn. LEXIS 583 (Tenn. 
2001). 


4, — —Homicide. 

Failure to charge as to offenses included in 
indictment for murder where there is no evi- 
dence applicable to them is not reversible error. 
Powers v. State, 117 Tenn. 363, 97 S.W. 815, 
1906 Tenn. LEXIS 52 (1906). 

Where defendant was charged with murder 
in the first degree for driving truck off highway 
and killing two pedestrians the trial court did 
not commit error in failure to instruct jury on 
voluntary manslaughter though it did instruct 
jury on second degree murder and involuntary 
manslaughter, since voluntary manslaughter 
was not an issue, as killing was not in hot blood. 
Owen v. State, 188 Tenn. 459, 221 S.W.2d 515, 
1949 Tenn. LEXIS 360 (1949). 


5. ——Rape. 
In rape prosecution, there was no error in the 
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court’s failure to instruct as to assault with 
intent to commit rape, where there was no 
evidence to support such charge. Palmer v. 
State, 121 Tenn. 465, 118 S.W. 1022, 1908 Tenn. 
LEXIS 30 (1908). 

In prosecution for assault and battery with 
intent to commit rape where, under the facts, 
the only question involved was the identity of 
the defendant as the assailant, and no issue 
was raised as to the nature of the crime, refusal 
to charge lesser offenses of assault with intent 
to commit a felony or assault and battery was 
not error. Patterson v. State, 218 Tenn. 80, 400 
S.W.2d 7438, 1966 Tenn. LEXIS 635 (1966), cert. 
denied, Patterson v. Tennessee, 385 U.S. 870, 
87S. Ct. 139, 17 L. Ed. 2d 98, 1966 U.S. LEXIS 
933 (1966). 

Where evidence showed that penetration was 
attempted, there was no error in refusing to 
charge on lesser offenses of assault with intent 
to commit a felony and simple assault, in pros- 
ecution for assault and battery with intent to 
commit rape. Conboy v. State, 2 Tenn. Crim. 
App. 535, 455 S.W.2d 605, 1970 Tenn. Crim. 
App. LEXIS 489 (Tenn. Crim. App. 1970). 

In a criminal prosecution, the record showed 
no written request for an instruction on reck- 
less aggravated assault as a lesser included 
offense of aggravated assault; therefore, the 
issue was waived for purposes of appeal in 
accordance with T.C.A. § 40-18-1110. State v. 
Morgan, 271 S.W.3d 217, 2008 Tenn. Crim. App. 
LEXIS 3 (Tenn. Crim. App. Jan. 7, 2008). 


6. —State Requesting Charge. 

Trial court did not err in instructing jury on 
offense of petit larceny under indictment charg- 
ing defendant with robbery even though in- 
struction was requested by the state. Laury v. 
State, 187 Tenn. 391, 215 S.W.2d 797, 1948 
Tenn. LEXIS 442 (1948). 


7. —Instructions Absent Defendant’s Re- 
quest. 

The fact that defendants did not place as- 
sault as a lesser included offense of rape before 
the jury did not make it error for the trial court 
to instruct the jury on the lesser included 
offense. State v. Buckmeir, 902 S.W.2d 418, 
1995 Tenn. Crim. App. LEXIS 6 (Tenn. Crim. 
App. 1995). 

The trial court’s duty to instruct the jury on 
all lesser included offenses if the evidence is 
legally sufficient to support a conviction for the 
lesser offense, applies whether or not a defen- 
dant requests such an instruction. State v. 
Rush, 50 S.W.3d 424, 2001 Tenn. LEXIS 587 
(Tenn. 2001). 


8. —Harmless Error. 

While it is the duty of the trial judges, and 
proper for them, when requested, to charge as 
to all grades of offenses included in the charge 
in the indictment, and the practice of refusing 
such charges is reprehended, yet where the 
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supreme court can see that no injury was 
thereby done to the defendant, it is not revers- 
ible error. State v. Hargrove, 81 Tenn. 178, 1884 
Tenn. LEXIS 21 (1884); Powers v. State, 117 
Tenn. 363, 97 S.W. 815, 1906 Tenn. LEXIS 52 
(1906); Frazier v. State, 117 Tenn. 430, 100 S.W. 
94, 1906 Tenn. LEXIS 56 (1906); Jones v. State, 
128 Tenn. 493, 161 S.W. 1016, 1913 Tenn. 
LEXIS 63 (1913), questioned, State v. Wright, 
618 S.W.2d 310, 1981 Tenn. Crim. App. LEXIS 
346 (Tenn. Crim. App. 1981). 

Where jury found the killing intentional, an 
error by the court on instructions to the jury on 
grade of offense committed upon theory of un- 
intentional killing was harmless. Tarver v. 
State, 90 Tenn. 485, 16 S.W. 1041, 1891 Tenn. 
LEXIS 31 (1891), superseded by statute as 
stated in, State v. Maupin, — S.W.2d —, 1991 
Tenn. Crim. App. LEXIS 818 (Tenn. Crim. App. 
Oct. 7, 1991). 

Where defendant charged with assault with 
intent to commit second degree murder was 
convicted of assault with intent to commit vol- 
untary manslaughter, it was immaterial that 
the trial court’s charge on simple assault was 
erroneous, since jury found him guilty of higher 
grade of offense. Morton v. State, 91 Tenn. 437, 
19 S.W. 225, 1892 Tenn. LEXIS 11 (1892). 

There will be no reversal for omission to 
charge upon lower offenses embraced under the 
charge of murder in the first degree, if not 
prejudicial. Frazier v. State, 117 Tenn. 430, 100 
S.W. 94, 1906 Tenn. LEXIS 56 (1906); Cooper v. 
State, 123 Tenn. 37, 1388 S.W. 826, 1909 Tenn. 
LEXIS 2 (1911); Jones v. State, 128 Tenn. 493, 
161 S.W. 1016, 1913 Tenn. LEXIS 63 (1918), 
questioned, State v. Wright, 618 S.W.2d 310, 
1981 Tenn. Crim. App. LEXIS 346 (Tenn. Crim. 
App. 1981). 

A trial court’s erroneous failure to instruct on 
voluntary manslaughter is subject to harmless 
error analysis. State v. Williams, 977 S.W.2d 
101, 1998 Tenn. LEXIS 512 (Tenn. 1998), re- 
hearing denied, — S.W.3d —, 1998 Tenn. 
LEXIS 579 (Tenn. 1998). 


9. —Instruction Not Required. 

Where evidence was sufficient to show that 
crime had been committed and only question in 
issue was whether defendant was the one who 
committed the crime, no instructions on lesser 
included offenses were required. Price v. State, 
589 S.W.2d 929, 1979 Tenn. Crim. App. LEXIS 
284 (Tenn. Crim. App. 1979), superseded by 
statute as stated in, State v. Garvin, &#x2014; 
S.W.2d &#x2014;, 1994 Tenn. Crim. App. 
LEXIS 668 (Tenn. Crim. App. Oct. 12, 1994). 

In deciding that instruction on assault with 
intent to commit murder was not required in 
first degree murder case, court rejected defen- 
dant’s argument that the jury could have found 
that his act in shooting the deceased was justi- 
fied by reason of self-defense, but that his 
subsequent stabbing of the victim was merely 
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an assault with intent to commit murder. State 
v. Story, 608 S.W.2d 599, 1980 Tenn. Crim. App. 
LEXIS 333 (Tenn. Crim. App. 1980). 

Where record clearly shows that defendant is 
guilty of the greater offense and is devoid of any 
evidence permitting an inference of guilt of 
lesser offense, it is not error to fail to charge on 
a lesser offense. State v. Boyd, 797 S.W.2d 589, 
1990 Tenn. LEXIS 324 (Tenn. 1990), cert. de- 
nied, Boyd v. Tennessee, 498 U.S. 1074, 111 S. 
Ct. 800, 112 L. Ed. 2d 861, 1991 U.S. LEXIS 
640 (1991). 

Instruction for lesser offense of voluntary 
manslaughter was not required where the only 
evidence that might tend to support such an 
instruction was contained in defendant’s state- 
ment to the police which was not admitted into 
evidence for its truth, but to impeach. State v. 
Carter, 15 S.W.3d 509, 1999 Tenn. Crim. App. 
LEXIS 876 (Tenn. Crim. App. 1999). 

Defendant’s conviction for theft of property 
valued at $1,000 or more was inappropriate 
because the trial court erred in failing to in- 
struct the jury on the lesser included offense of 
unauthorized use of a vehicle. Defendant was 
charged with a single count of theft that per- 
tained to the vehicle and its contents, not with 
multiple counts of theft concerning every item 
taken; the difference in the theft of the vehicle 
offense and the unauthorized use of a vehicle 
offense was the mental element and the trial 
court committed plain error in not instructing 
the jury on the lesser included offense of unau- 
thorized use of a vehicle. State v. Harrison, — 
S.W.3d —, 2010 Tenn. Crim. App. LEXIS 675 
(Tenn. Crim. App. Aug. 17, 2010). 


10. —Sequential Change. 

In a prosecution for first-degree murder, it 
was proper to charge the jury to investigate 
offenses in the following order: (1) first-degree 
murder, (2) second-degree murder, (3) volun- 
tary manslaughter, and (4) criminally negligent 
homicide. State v. Raines, 882 S.W.2d 376, 1994 
Tenn. Crim. App. LEXIS 132 (Tenn. Crim. App. 
1994), appeal denied, 1994 Tenn. LEXIS 223 
(Tenn. July 5, 1994). 


11. Separate Offenses Charged. 

Charge as to offenses embraced in indictment 
is not excused because it may appear to the 
mind of the trial judge that one certain offense, 
and none other, has been committed; and if he 
confines his charge to that offense, he invades 
the province of the jury. Poole v. State, 61 Tenn. 
288, 1872 Tenn. LEXIS 374 (1872); Little v. 
State, 65 Tenn. 491, 1873 Tenn. LEXIS 390 
(1878). 

In an indictment charging two separate of- 
fenses, a conviction on the first offense will be 
upheld even though court erred in instruction 
to jury on second offense where state offered no 
evidence of guilt as to the second offense 
charged the defendant. Parham v. State, 78 
Tenn. 498, 1882 Tenn. LEXIS 214 (1882). 
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Trial court was required to charge on both 
larceny and receiving stolen property where 
both were charged in the indictment and so 
charging was not harmful to defendants. Gra- 
ham v. State, 218 Tenn. 453, 404 S.W.2d 475, 
1966 Tenn. LEXIS 643 (1966). 

Where defendant was tried on three counts 
charging respectively, larceny of truck, receiv- 
ing and concealing the truck, and taking the 
truck without consent of owner, and was con- 
victed of larceny and where there was evidence 
relative to the taking of the truck and defen- 
dant testified that he took truck without intent 
to steal or knowledge that it was stolen, it was 
not possible to say that there was no evidence 
in record from which a finding of guilty on third 
count could be made and case would be re- 
versed and remanded where there was no in- 
struction of that count. Prince v. State, 220 
Tenn. 587, 421 S.W.2d 627, 1967 Tenn. LEXIS 
441 (1967). 


12. Evidence Instructions. 

Failure to instruct that cross-examination of 
character witness for defendant as to whether 
such character witness had prior knowledge of 
previous arrest of defendant and evidence elic- 
ited by such cross-examination could be consid- 
ered only for the purpose of determining cred- 
ibility of character witness and not for purpose 
of determining guilt or innocence of defendant 
was not reversible or fundamental error as 
constituting a failure to charge on issues as 
required by this section. Taylor v. State, 212 
Tenn. 187, 369 S.W.2d 385, 1963 Tenn. LEXIS 
411 (1963). 


13. —Accomplice Testimony. 

Upon the trial court’s failure to instruct the 
jury regarding accomplice testimony and the 
requirement of corroboration, it becomes the 
obligation of the defendant to make a special 
request for the instruction. In the absence of 
such special request, the court does not err by 
failing to instruct the jury about accomplice 
testimony even if the circumstances of the case 
warrant such an instruction. State v. Anderson, 
985 S.W.2d 9, 1997 Tenn. Crim. App. LEXIS 
1296 (Tenn. Crim. App. 1997). 


14. Defense Instructions. 

The omission to give a full charge upon 
self-defense under an indictment for murder, 
where, under the facts, it is clear that such 
omission worked no injury, is not reversible 
error. Honeycutt v. State, 67 Tenn. 371, 1875 
Tenn. LEXIS 59 (1875). 

In a case involving the life of a citizen, or his 
hopeless consignment to servitude and infamy, 
it will not be held that a verdict negates the 
existence of a defense which the jury were not 
properly instructed to consider; or that the facts 
sustain a verdict, which is not the result of the 
deliberate judgment of the jury, after a full, fair 
and proper exposition of the law of the case, 
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which the defendant is entitled to have given, 
without demand. Potter v. State, 85 Tenn. 88, 1 
S.W. 614, 1886 Tenn. LEXIS 15 (1886). 


15. Punishment Instructions. 

It was not error for court to fail to instruct 
jury that they have the power to commute the 
death penalty to life imprisonment for convic- 
tion of first degree murder when not requested 
by the defendant to do so. Honeycutt v. State, 
67 Tenn. 371, 1875 Tenn. LEXIS 59 (1875). 

On a trial for involuntary manslaughter, the 
court, without request, should charge the law 
relative to assessing the punishment at impris- 
onment in the county jail, and it would be error 
to refuse a request for such instruction. State v. 
Chadwick, 131 Tenn. 354, 174 S.W. 1144, 1914 
Tenn. LEXIS 112 (1915). 

In prosecution for burning building, an of- 
fense punishable by imprisonment in peniten- 
tiary for not over 10 years, the trial court must, 
without request, instruct the jury that they 
have the right to commute the punishment to 
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the county jail or workhouse for some less 
period if they deem penitentiary confinement 
too severe. Jenkins v. State, 163 Tenn. 635, 45 
S.W.2d 531, 1931 Tenn. LEXIS 160 (1932). 


16. Erroneous Charge on Immaterial Mat- 
ter. 

Erroneous charge on abstract or immaterial 
questions will not vitiate the judgment in a 
criminal case where the abstract question was 
a question not presented by the evidence, or 
where the result of the verdict showed the 
matter to be immaterial. Parham v. State, 78 
Tenn. 498, 1882 Tenn. LEXIS 214 (1882); Coo- 
per v. State, 123 Tenn. 37, 138 S.W. 826, 1909 
Tenn. LEXIS 2 (1911). 

Instructions relative to grand larceny was 
not error in trial of defendants charged with 
petit larceny where defendants were only found 
guilty of petit larceny. Graham v. State, 218 
Tenn. 453, 404 S.W.2d 475, 1966 Tenn. LEXIS 
643 (1966). 


A general verdict of guilty will be sustained if there is any one (1) good count 
in the indictment sustained by proof, although the other counts may be fatally 


defective. 


History. 
Code 1858, § 5217; Shan., § 7190; Code 
1932, § 117538; T.C.A. (orig. ed.), § 40-2519. 


Compiler’s Notes. 

Many of the cases listed below were decided 
prior to the Criminal Sentencing Reform Act of 
1989. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 17.22, 31.32. 


Tennessee Jurisprudence, 24 Tenn. Juris., 
Verdict, § 4. 


Law Reviews. 

The Tennessee Court System — Criminal 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 319. 


NOTES TO DECISIONS 


Analysis 


1. In General. 

2. Unconnected Offenses in Separate Counts. 

3. Distinct Offenses Arising from Same Trans- 
action. 

4. Part of Several Counts Sustained by Testi- 
mony. 

5. Good and Bad Counts — Presumption as to 
Verdict. 


. Verdict Not Responsive to Any Valid Count. 
. Offenses Not Charged. 
. Single Count Indictment. 
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- In General. 

In order to invoke this section, there must be 
a general verdict. Briggs v. State, 573 S.W.2d 
157, 1978 Tenn. LEXIS 667 (Tenn. 1978), over- 
ruled, State v. Blackburn, 694 S.W.2d 934, 1985 


Tenn. LEXIS 601 (Tenn. 1985), overruled in 


part, State v. Blackburn, 694 S.W.2d 934, 1985 


Tenn. LEXIS 601 (Tenn. 1985), overruled, Mc- 


Daniel v. Sexton, — S.W.3d —, 2013 Tenn. | 


Crim. App. LEXIS 264 (Tenn. Crim. App. Mar. 
25, 2013). 


2. Unconnected Offenses 
Counts. 


in Separate | 


Where distinct offenses having no connection © 
are charged in separate counts, a general ver- | 
dict of guilty cannot be sustained. Ayrs v. State, | 
45 Tenn. 26, 1867 Tenn. LEXIS 88 (1867); Kelly | 
v. State, 66 Tenn. 84, 1872 Tenn. LEXIS 455 


(1872). 


3. Distinct Offenses Arising from Same — 


Transaction. 


Where the indictment charges two distinct | 
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offenses growing out of, and connected with, the 
same transaction, one being punished differ- 
ently from the other, a general verdict is good, 
and will be applied to the higher offense. Ayrs v. 
State, 45 Tenn. 26, 1867 Tenn. LEXIS 88 
(1867); Kelly v. State, 66 Tenn. 84, 1872 Tenn. 
LEXIS 455 (1872). 

Where three offenses of equal rank were 
charged, and the proof made out a prima facie 
case on more than one count, this section does 
not apply and the general verdict is invalid. 
King v. State, 549 S.W.2d 686, 1976 Tenn. Crim. 
App. LEXIS 394 (Tenn. Crim. App. 1976). 

Where defendant was tried on an indictment 
charging him with common-law premeditated 
murder and felony murder in one count, as well 
as aggravated rape and aggravated kidnap- 
ping, and the jury returned a general verdict, 
defendant’s argument that the crime of rape 
was used to convict him of both felony murder 
and rape in violation of double jeopardy provi- 
sions was without merit. State v. Coe, 655 
S.W.2d 903, 1983 Tenn. LEXIS 718 (Tenn. 
1983). 

There is no constitutional or statutory prohi- 
bition against a jury rendering a general ver- 
dict of guilty of first degree murder where both 
premeditated and felony murder are charged 
and submitted to the jury. Carter v. State, 958 
S.W.2d 620, 1997 Tenn. LEXIS 497 (Tenn. 
1997), rehearing denied, — S.W.2d —, 1997 
Tenn. LEXIS 614 (Tenn. Dec. 15, 1997). 


4, Part of Several Counts Sustained by 
Testimony. 

If the several counts be good, but there is only 
testimony to sustain one, a general verdict, 
under a correct charge, will be sustained. Tay- 
lor v. State, 50 Tenn. 460, 1872 Tenn. LEXIS 15 
(1872); McTigue v. State, 63 Tenn. 313, 1874 
Tenn. LEXIS 252 (1874); Parham v. State, 78 
Tenn. 498, 1882 Tenn. LEXIS 214 (1882); East 
T., V. & G. R.R. Co. v. Gurley, 80 Tenn. 46, 1883 
Tenn. LEXIS 138 (1883); Foute v. State, 83 
Tenn. 712, 1885 Tenn. LEXIS 100 (1885). 

A general verdict will be applied to the counts 
sustained by the testimony, where there is no 
testimony to sustain the other count, if the 
charge is correct as to the counts sustained by 
the testimony, but erroneous as to the other 
count sustained by no testimony. Parham v. 
State, 78 Tenn. 498, 1882 Tenn. LEXIS 214 
(1882); East T., V. & G. R.R. Co. v. Gurley, 80 
Tenn. 46, 1883 Tenn. LEXIS 138 (1883); Davis 
v. State, 85 Tenn. 522, 3 S.W. 348, 1886 Tenn. 
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LEXIS 80 (1886); Tarver v. State, 90 Tenn. 485, 
16 S.W. 1041, 1891 Tenn. LEXIS 31 (1891), 
superseded by statute as stated in, State v. 
Maupin, — S.W.2d —, 1991 Tenn. Crim. App. 
LEXIS 818 (Tenn. Crim. App. Oct. 7, 1991); 
Cooper v. State, 123 Tenn. 37, 138 S.W. 826, 
1909 Tenn. LEXIS 2 (1911); Chapple v. State, 
124 Tenn. 105, 135 S.W. 321, 1910 Tenn. LEXIS 
45 (1911), overruled in part, State v. Moss, 662 
S.W.2d 590, 1984 Tenn. LEXIS 720 (Tenn. 
1984). 

A general verdict of guilty will be applied to 
the respective counts under which the evidence 
is sufficient to convict the respective defen- 
dants. Chapple v. State, 124 Tenn. 105, 135 
S.W. 321, 1910 Tenn. LEXIS 45 (1911), over- 
ruled in part, State v. Moss, 662 S.W.2d 590, 
1984 Tenn. LEXIS 720 (Tenn. 1984). 


5. Good and Bad Counts — Presumption 
as to Verdict. 

Where there are good and bad counts in an 
indictment, upon a general verdict of guilty, the 
court will presume that the finding is respon- 
sive to the good and not the bad counts. Rice v. 
State, 50 Tenn. 215, 1871 Tenn. LEXIS 85 
(1871). 


6. Verdict Not Responsive to Any Valid 
Count. 

Where it is clear upon the facts that the 
verdict is not responsive to any valid count of 
the indictment, the conviction must be re- 
versed, and the judgment arrested. Chapple v. 
State, 124 Tenn. 105, 135 S.W. 321, 1910 Tenn. 
LEXIS 45 (1911), overruled in part, State v. 
Moss, 662 S.W.2d 590, 1984 Tenn. LEXIS 720 
(Tenn. 1984). 


7. Offenses Not Charged. 

Crime of shoplifting is not necessarily in- 
cluded in crime of larceny so that trial court did 
not err in failing to instruct jury as to shoplift- 
ing in larceny prosecution. Yearwood v. State, 2 
Tenn. Crim. App. 552, 455 S.W.2d 612, 1970 
Tenn. Crim. App. LEXIS 431 (Tenn. Crim. App. 
1970). 


8. Single Count Indictment. 

Where a one-count presentment charged de- 
fendant with the common-law offense of inter- 
fering with a police officer in the performance of 
his duties and where the evidence and proof 
supported the charge, a general verdict of 
guilty was applied to the offense charged. Pope 
v. State, 528 S.W.2d 54, 1975 Tenn. Crim. App. 
LEXIS 321 (Tenn. Crim. App. 1975). 


40-18-112. Uncertainty as to intent or means of offense. 


Where the intent with which, the mode in, or the means by which, an act is 
done are essential to the commission of the offense, and the offense may be 
committed with different intents, in different modes, or by different means, if 
the jury is satisfied that the act was committed with one (1) of the intents, in 
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one (1) of the modes, or by either of the means charged, the jury shall convict, 
although uncertain as to which of the intents charged existed, or which mode, 
or by which of the means charged, the act was committed. 


History. 
Code 1858, § 5128; Shan., § 7086; Code 
1932, § 11631; T.C.A. (orig. ed), § 40-2522. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 16.21. 


NOTES TO DECISIONS 


Analysis 


1. Several Intents. 
2. Different Modes of Assault. 


1. Several Intents. 

This section authorizes conviction, if any of 
the intents that constitute the crime is certain, 
although other intents may be uncertain. Grif- 
fin v. State, 109 Tenn. 17, 70 S.W. 61, 1902 
Tenn. LEXIS 54 (1902). 

There is no constitutional or statutory prohi- 
bition against a jury rendering a general ver- 
dict of guilty of first degree murder where both 
premeditated and felony murder are charged 
and submitted to the jury. Carter v. State, 958 
S.W.2d 620, 1997 Tenn. LEXIS 497 (Tenn. 
1997), rehearing denied, — S.W.2d —, 1997 
Tenn. LEXIS 614 (Tenn. Dec. 15, 1997). 

While a defendant who murders one victim 
may only be convicted of one offense of first 


40-18-113. Multiple defendants. 


degree murder, the circumstances of a particu- 
lar case may support a jury finding that the 
offense of first degree murder was committed 
both with premeditation and during the course 
of perpetrating another felony. State v. Hall, 
958 S.W.2d 679, 1997 Tenn. LEXIS 617 (Tenn. 
1997), cert. denied, Hall v. Tennessee, 524 U.S. 
941, 118 S. Ct. 2348, 141 L. Ed. 2d 718, 1998 
U.S. LEXIS 4097 (1998). 


2. Different Modes of Assault. 

It is manifest that this section, among other 
things, was intended to embrace an assault 
with intent to commit murder in the first de- 
gree, where the mode of the assault is described 
differently in different counts, as for example, 
with a gun, axe, bludgeon, or by strangulation. 
Bass v. State, 65 Tenn. 579, 1872 Tenn. LEXIS 
457 (1873); McCommon v. State, 130 Tenn. 1, 
168 S.W. 581, 1914 Tenn. LEXIS 1 (1914). 


(a) Upon an indictment against several defendants, any one (1) or more may 


be convicted or acquitted. 


(b) In an indictment against several defendants, if the jury cannot agree 
upon a verdict as to all, the jury may render a verdict as to those defendants 
in regard to whom the jury agrees, on which a judgment shall be entered. 


History. 

Code 1858, §§ 5216, 5220; Shan., §§ 7189, 
7193; Code 1932, §§ 11752, 11756; T.C.A. (orig. 
ed.), §§ 40-2523, 40-2524. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 31.33. 


Tennessee Jurisprudence, 24 Tenn. Juris., 
Verdict, §§ 5, 7. 


Law Reviews. 

Criminal Law in Tennessee in 1972 — A 
Critical Survey — IV. Procedure (Joseph G. 
Cook), 40 Tenn. L. Rev. 569 (1973). 


NOTES TO DECISIONS 


Analysis 


_ 


. Purpose. 

2. Crimes Which May Be Committed by One 
Person. 

. Change of Verdict. 


m CO 


. Purpose. 
The purpose of this section is to provide a 
method by which a jury considering cases of 


separate defendants may render an indepen- 
dent verdict as to each. State ex rel. Myers v. 
Brown, 209 Tenn. 141, 351 S.W.2d 385, 1961 
Tenn. LEXIS 357 (1961). 


2. Crimes Which May Be Committed by 
One Person. 

In a multiple defendant case where consum- 

mation of the crime charged did not necessitate 

the concerted action of two or more, inconsis- 
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tency in a verdict convicting some and acquit- 
ting some did not invalidate the convictions or 
mandate acquittal even though the evidence 
was the same. Jackson v. State, 477 S.W.2d 213, 
1971 Tenn. Crim. App. LEXIS 450 (Tenn. Crim. 
App. 1971). 


3. Change of Verdict. 


Jury could not change an acquittal verdict of 
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one joint defendant announced by jury and 
recorded on judge’s docket while they were 
considering punishment for other joint defen- 
dants found guilty. State ex rel. Myers v. 
Brown, 209 Tenn. 141, 351 S.W.2d 385, 1961 
Tenn. LEXIS 357 (1961). 


40-18-114. Assessment of fine by jury. 


Where an indictable offense is punished by fine, or by fine and imprison- 
ment, the jury shall assess the fine, if, in its opinion, the offense merits a fine 


over fifty dollars ($50.00). 


History. 
Code 1858, § 5237; Shan., § 7212; Code 
1932, § 11799; T.C.A. (orig. ed.), § 40-2525. 


Textbooks. 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, § 53; 17 Tenn. Juris., Lar- 
ceny, § 16. 


Law Reviews. 

Tennessee Criminal Law: An Overview of the 
Courts and a Compendium of Tennessee Crimi- 
nal Procedure (Michael R. Tilley), 5 Mem. St. 
U.L. Rev. 90. 


NOTES TO DECISIONS 


Analysis 
1. Derivation of Section. 
2. Fines Fixed by Statute — Section Inappli- 
cable. 
3. Fines Over Fifty Dollars — Jury’s Power. 
4. Fine Assessed by Different Jury. 
5. Fine Assessed by Judge — Appeal. 
6. Authority of Trial Court. 
1. Derivation of Section. 


The substance of Tenn. Const., art. VI, § 14 
is enacted in this section. France v. State, 65 
Tenn. 478, 1873 Tenn. LEXIS 389 (1873). 


2. Fines Fixed by Statute — Section Inap- 
plicable. 

The provision has reference only to cases 
where the court has a discretion in fixing the 
fine, and not where it is definitely fixed by 
statute. France v. State, 65 Tenn. 478, 1873 
Tenn. LEXIS 389 (1873); State ex rel. Astor v. 
Schlitz Brewing Co., 104 Tenn. 715, 59 S.W. 
1033, 1900 Tenn. LEXIS 48, 78 Am. St. Rep. 
941 (1900). 


3. Fines Over Fifty Dollars — Jury’s 
Power. 

While it is true that the judge cannot impose 

a fine in a misdemeanor case exceeding $50.00, 

it is equally true that the jury under the con- 

stitution and law, in any misdemeanor case, 


may impose a higher fine. McGhee v. State, 70 


Tenn. 622, 1879 Tenn. LEXIS 207 (1879). 

A judge cannot lawfully fix a fine for a viola- 
tion of liquor laws without a jury where the 
minimum fine is $100. Johnson v. State, 152 


Tenn. 184, 274 S.W. 12, 1925 Tenn. LEXIS 60 
(1925), superseded by statute as stated in, 
State v. Durso, 645 S.W.2d 753, 1983 Tenn. 
LEXIS 768 (Tenn. 1983). 

This section grants the jury the authority to 
set the fine when, in its collective wisdom, the 
jury believes the offense merits a fine greater 
than $50.00, even though the defendant does 
not request jury sentencing. State v. Hill, 623 
S.W.2d 293, 1981 Tenn. Crim. App. LEXIS 398 
(Tenn. Crim. App. 1981). 


4, Fine Assessed by Different Jury. 

If the fine is not assessed by the same jury 
that finds the defendant guilty and at that 
time, the maximum amount of fine that can be 
imposed is $50.00. Huffman v. State, 200 Tenn. 
487, 292 S.W.2d 738, 1956 Tenn. LEXIS 433 
(1956), overruled, State v. Irvin, 603 S.W.2d 
121, 1980 Tenn. LEXIS 475 (Tenn. 1980), over- 
ruled in part, State v. Irvin, 603 S.W.2d 121, 
1980 Tenn. LEXIS 475 (Tenn. 1980). 

Where defendant was convicted of assault 
with intent to commit voluntary manslaughter 
under an indictment charging only assault and 
battery but it appeared that defendant had 
otherwise had a fair trial and the case was 
remanded for assessment of appropriate fine 
and sentence, the amount of fine that could be 
assessed was limited by this section and Tenn. 
Const., art. VI, § 14, to $50.00. Huffman v. 
State, 200 Tenn. 487, 292 S.W.2d 738, 1956 
Tenn. LEXIS 433 (1956), overruled, State v. 
Irvin, 603 S.W.2d 121, 1980 Tenn. LEXIS 475 
(Tenn. 1980), overruled in part, State v. Irvin, 
603 S.W.2d 121, 1980 Tenn. LEXIS 475 (Tenn. 
1980). 
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5. Fine Assessed by Judge — Appeal. 

If the trial judge fixes the fine in excess of 
$50.00, it is the duty of the supreme court, upon 
appeal, to reduce the amount and to affirm a 
judgment for $50.00 where there is no other 
reversible error. Huffman v. State, 200 Tenn. 
487, 292 S.W.2d 738, 1956 Tenn. LEXIS 433 
(1956), overruled, State v. Irvin, 603 S.W.2d 
121, 1980 Tenn. LEXIS 475 (Tenn. 1980), over- 
ruled in part, State v. Irvin, 603 S.W.2d 121, 
1980 Tenn. LEXIS 475 (Tenn. 1980). 


6. Authority of Trial Court. 
Defendants made no request, pursuant to 
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§ 40-20-104, at beginning of trial for jury to fix 
fine and imprisonment and court charged that 
if jury found defendants guilty and believed a 
fine of $50.00 or less would be sufficient pun- 
ishment all they had to do was to find defen- 
dants guilty and court would fix punishment; 
therefore, sentence of $50.00 fine and 90 days 
in workhouse was within authority of trial 
court, where jury found defendants guilty and 
did not fix amount but agreed on fine of less 
than $50.00. McKinnie v. State, 214 Tenn. 195, 
379 S.W.2d 214, 1964 Tenn. LEXIS 464 (1964). 


40-18-115. Women jurors in felony cases. 


(a) In the discretion of the trial judge, in all cases where a woman is sworn 
as a member of the jury in a felony case, the court may appoint a woman bailiff 
or deputy sheriff as one (1) of the officers sworn to take charge of the jury, and 
the woman bailiff or deputy sheriff shall have the same powers and duties as 
other officers in the cases. 

(b) In all cases where a woman or women are sworn as a member or 
members of the jury in felony cases, it shall not be unlawful or render the 
verdict void for the women members of the jury to be segregated from the male 
members of the jury when outside the courtroom where the case is being tried, 
on the condition that each member of the jury remains in the custody of an 
officer or officers who have been duly sworn for that purpose. 


History. 

Acts 1951, ch. 71, §§ 5, 6 (Williams, 
§§ 11748.2, 11748.3); T.C.A. (orig. ed.), §§ 40- 
2526, 40-2527. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 25.80, 25.81. 


NOTES TO DECISIONS 


1. Effect of Separation. 

Separation of jury in homicide case, where 
male jurors went to the home of one of the male 
jurors accompanied by the officer in charge of 
them to watch television show but woman juror 
did not accompany them although she was 
never out of presence of woman officer, and 


40-18-116. Sequestration of jurors. 


where it was shown that male jurors did not 
come in contact with outsiders and that there 
was no evidence of improper communication 
with woman juror, did not constitute reversible 
error. Steadman v. State, 199 Tenn. 66, 282 
S.W.2d 777, 1955 Tenn. LEXIS 429 (1955). 


In all criminal prosecutions, except those in which a death sentence may be 
rendered, jurors shall only be sequestered at the sound discretion of the trial 
judge, which shall prohibit the jurors from separating at times when they are 
not engaged upon actual trial or deliberation of the case. 


History. 
Acts 1965, ch. 47, § 1; 1975, ch. 49, § 1; 


T.C.A., § 40-2528; Acts 1995, ch. 43, § 1; 2002, 
Ch: (4bourk: 
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Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), § 25.80. 

Tennessee Jurisprudence, 17 Tenn. Juris., 
Jury, §§ 38, 42. 


Law Reviews. 
Criminal Procedure—Juror Misconduct and 
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Bias—Assessing the Prejudicial Effect of Extra- 
Judicial Communications by Jurors in a Tech- 
nologically Advanced Society, 82 Tenn. L. Rev. 
253 (2014). 

Recent Developments — Criminal Law and 
Procedure — Jury Separation — Burden of 
Proof of Prejudice to Defendant, 48 Tenn. L. 
Rev. 146 (1980). 


NOTES TO DECISIONS 


Analysis 


. Applicability of Section. 

. Deliberation. 

. Necessity to Show Prejudice. 

. Directed Verdict as to Capital Felony. 
. Alternate Jurors. 

Evidence. 

. Prejudicial Error Shown. 

. Waiver of Sequestration. 

. Illustrative Cases. 


HH OBDNHMARWONE 


. Applicability of Section. 

This section is not applicable when defen- 
dants did not consent to the jury separation. 
Gonzales v. State, 593 S.W.2d 288, 1980 Tenn. 
LEXIS 396 (Tenn. 1980). 

This section has applied to all criminal cases, 
except death penalty cases, with the result that 
prior distinctions that assumed misdemeanor 
cases involved nonsequestered juries and 
felony cases involved sequestered juries are no 
longer valid. State v. Blackwell, 664 S.W.2d 
686, 1984 Tenn. LEXIS 918 (Tenn. 1984). 

Trial courts, particularly those conducting 
trials involving sequestered juries, should con- 
sider limiting jurors’ access to personal elec- 
tronic devices and utilizing the pattern jury 
instruction regarding electronic communica- 
tion. State v. Rayfield, 507 S.W.3d 682, 2015 
Tenn. Crim. App. LEXIS 780 (Tenn. Crim. App. 
Sept. 28, 2015), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 146 (Tenn. Feb. 18, 2016). 


2. Deliberation. 

When the trial judge adjourns court and 
allows the jury to separate, deliberation within 
the meaning of this section ceases and does not 
resume until the jurors are reassembled in the 
proper setting and context of the trial process. 
Rushing v. State, 565 S.W.2d 893, 1977 Tenn. 
Crim. App. LEXIS 273 (Tenr. Crim. App. 1977). 


3. Necessity to Show Prejudice. 

Unless some prejudice is shown from the 
separation of the jury, any error therein is 
harmless. Rushing v. State, 565 S.W.2d 893, 
1977 Tenn. Crim. App. LEXIS 273 (Tenn. Crim. 
App. 1977). 


4. Directed Verdict as to Capital Felony. 
Although defendant was indicted for first 

degree murder, where court directed a verdict 

as to first degree murder and submitted the 


case to the jury on second degree murder, which 
is a noncapital felony, the court could consent to 
the separation of the jury with the consent of 
defendant. State v. McKinney, 603 S.W.2d 755, 
1980 Tenn. Crim. App. LEXIS 289 (Tenn. Crim. 
App. 1980). 


5. Alternate Jurors. 

Where alternate jurors were dismissed and 
the regular jury deliberated for several hours 
and then were separated for the night under an 
agreement between the parties pursuant to this 
section, that agreement was not breached by 
the fact that the alternate jurors could not be 
asked on the next morning whether anyone had 
attempted to influence them in the case, since 
the alternate jurors had completed their func- 
tion and whether or not they were approached 
was meaningless. Rushing v. State, 565 S.W.2d 
893, 1977 Tenn. Crim. App. LEXIS 273 (Tenn. 
Crim. App. 1977). 


6. Evidence. 

A trial judge should have the discretion to 
allow the separation of tentatively selected ju- 
rors, with appropriate admonitions, until they 
are sworn and required to be sequestered, in 
both capital and non-capital felony cases, 
(Hines v. State, 27 Tenn. 597, 1848 Tenn. LEXIS 
3 (1848) and Wesley v. State, 30 Tenn. 502, 1851 
Tenn. LEXIS 88 (1851)), espousing the rule that 
in a capital case upon proof that a jury separa- 
tion had occurred, absent affirmative proof by 
the state that no tampering had in fact taken 
place, defendant was entitled to a new trial, 
and further, that the rule applied to prospective 
jurors before final acceptance and administra- 
tion of the oath as well as after they were sworn 
are overruled insofar as they apply the rule 
stated therein to prospective and tentatively 
selected jurors. State v. McKay, 680 S.W.2d 447, 
1984 Tenn. LEXIS 942 (Tenn. 1984). 

Misconduct of a jury may be established by 
circumstantial evidence. State v. Perry, 740 
S.W.2d 723, 1987 Tenn. Crim. App. LEXIS 2308 
(Tenn. Crim. App. 1987). 

In a murder case, although the rule of se- 
questration was violated where a deputy and 
some jurors drank alcoholic beverages together, 
defendant was not prejudiced because all of the 
jurors and the deputy testified that they did not 
discuss the trial with any non-jurors. State v. 
Jackson, 173 S.W.3d 401, 2005 Tenn. LEXIS 
788 (Tenn. 2005). 
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7. Prejudicial Error Shown. 

Prejudicial error was demonstrated where 
defendant did not waive her right to sequestra- 
tion of jury, and the state could not rebut the 
presumption of jury tampering during separa- 
tion. State v. Furlough, 797 S.W.2d 631, 1990 
Tenn. Crim. App. LEXIS 293 (Tenn. Crim. App. 
1990). 

Where the trial court totally disregarded the 
statutory procedures governing selection of a 
special jury venire and where the sequestered 
jury was allowed to separate twice daily, the 
defendant’s convictions for first degree murder 
and arson were reversed and the case re- 
manded for a new trial. State v. Bondurant, 4 
S.W.3d 662, 1999 Tenn. LEXIS 420 (Tenn: 
1999). 


8. Waiver of Sequestration. 

While the trial court should sequester the 
jury unless the state and defendant consent to 
waive sequestration, by failing to raise the 
issue at trial when any prejudicial effect of the 
error could have been prevented, defendant 
waived the issue as a ground for relief. Jones v. 
State, 915 S.W.2d 1, 1995 Tenn. Crim. App. 
LEXIS 342 (Tenn. Crim. App. 1995), rehearing 
denied, — S.W.2d —, 1995 Tenn. Crim. App. 
LEXIS 479 (Tenn. Crim. App. June 13, 1995). 


9. Illustrative Cases. 

Trial court did not abuse its discretion in 
refusing to sequester the jury where it was 
unclear how many of the jurors heard the 
third-party communication, there was nothing 
in the record to indicate that the speaker had 
any connection whatsoever with the case, and 
the colloquy between the trial court and the 
reporting juror indicated that the juror was 
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unaffected by the comment. State v. Larkin, 
443 S.W.3d 751, 2013 Tenn. Crim. App. LEXIS 
297 (Tenn. Crim. App. Mar. 28, 2013). 

In a case where the sequestered jurors were 
allowed to keep their cell phones during the 
trial, defendant did not allege or offer any proof 
that they actually used their phones to commu- 
nicate with persons outside the jury or to en- 
gage in prohibited internet research about the 
case, and defendant had only shown a possibil- 
ity of a separation, but he had not shown an 
actual separation occurred. State v. Rayfield, 
507 S.W.3d 682, 2015 Tenn. Crim. App. LEXIS 
780 (Tenn. Crim. App. Sept. 28, 2015), appeal 
denied, — S.W.3d —, 2016 Tenn. LEXIS 146 
(Tenn. Feb. 18, 2016). 

Trial court properly denied defendant’s mo- 
tion for a mistrial because defendant failed to 
show that an actual separation of the jury 
occurred as defendant asserted only the possi- 
bility of separation of the jury, which was 
insufficient to place the burden on the State to 
show lack of prejudice, because defendant con- 
ceded that the court personnel remained with 
the jury in the courtroom during a recess, and 
the record was devoid of any evidence that the 
jurors were not supervised by the court officers 
during the recess. State v. Halliburton, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 907 
(Tenn. Crim. App. Dec. 6, 2016), appeal denied, 
—§.W.3d —, 2017 Tenn. LEXIS 219 (Tenn. Apr. 
13, 2017). 

Sequestration order was not violated when 
jurors were permitted to play cards, use the 
hotel exercise room, call family members, or 
meet with family members in the presence of 
court officers. State v. Bargery, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 902 (Tenn. Crim. 
App. Oct. 6, 2017). 


40-18-117. Instructions concerning insanity. 


In all criminal cases in which the trial judge charges the jury on the law 
relating to the defense of insanity, the judge shall also charge the jury that, if 
it should find the defendant to be not guilty by reason of insanity, that it shall 


so state in its verdict. 
History. 
Acts 1977, ch. 228, § 1; T.C.A., § 40-2530. 


Cross-References. 
Insanity, § 39-11-501. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 12.2, 22.12, 28.49, 31.30. 


40-18-118. Peremptory challenges. 


Tennessee Jurisprudence, 18 Tenn. Juris., 
Mental Illness, etc., § 21. 


Notwithstanding any other provision of law or rule of court to the contrary, 
in any case in which a defendant is charged with an offense punishable by 
death, the defendant is entitled to fifteen (15) peremptory challenges and the 
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state is entitled to fifteen (15) peremptory challenges for each such defendant. 
If the offense charged is punishable by imprisonment for more than one (1) 
year but not by death, each defendant is entitled to eight (8) peremptory 
challenges, and the state is entitled to eight (8) peremptory challenges for each 
defendant. If the offense charged is punishable by imprisonment for less than 


one (1) year or by fine, or both, each side is entitled to three (3) peremptory 


challenges for each defendant. 


History. 
Acts 1995, ch. 339, § 1. 


Rule Reference. 

This section is referred to in the Advisory 
Commission Comments under Rule 24 of the 
Tennessee Rules of Criminal Procedure. 


Law Reviews. 
Jury Reform in Tennessee, 34 U. Mem. L. 
Rev. 1 (2003). 


NOTES TO DECISIONS 


Analysis 


1. Trial in Absentia. 
2. Denial of Right. 


1. Trial in Absentia. 

Inmate filed a claim against the state that 
the trial judge deprived him of his statutory 
rights because the indictments against him 
were void and because he was tried, convicted, 
and sentenced in absentia; he based his claim 
on T.C.A. §§ 40-3-101, 40-14-101, 40-14-102, 
40-17-105, and 40-18-118, and Tenn. R. Crim. P. 
43, but none of those statutes and rules ex- 
pressly conferred a private right of action 
against the state to him; thus, the Tennessee 
claims commission for the eastern grand divi- 
sion did not err when it held that it lacked 
subject matter jurisdiction over the inmate’s 
claim pursuant to T.C.A. § 9-8-307(a)(1)(N) 
and that the inmate failed to state a claim upon 


\ 


which relief can be granted. Therefore, pursu- 
ant to Tenn. Const. art. I, § 17, the commission 
did not err when it granted the state’s motion to 
dismiss, pursuant to Tenn. R. Civ. P. 12.02(1). 
Williams v. State, 139 S.W.3d 308, 2004 Tenn. 
App. LEXIS 438 (Tenn. Ct. App. 2004), appeal 
denied, — S.W.3d —, 2004 Tenn. LEXIS 530 
(Tenn. June 1, 2004), appeal denied, Williams v. 
Parker, — S.W.3d —, 2006 Tenn. LEXIS 9 
(Tenn. 2006). 


2. Denial of Right. 

Denial of the right to exercise peremptory 
challenges did not violate the Due Process 
Clause of the Fourteenth Amendment. State v. 
Taylor, — S.W.3d —, 2014 Tenn. Crim. App. 
LEXIS 920 (Tenn. Crim. App. Sept. 30, 2014), 
appeal denied, — S.W.3d —, 2015 Tenn. LEXIS 
70 (Tenn. Jan. 16, 2015), cert. denied, Taylor v. 
Tennessee, 192 L. Ed. 2d 158, 185 S. Ct. 2368, 
— U.S. —, 2015 U.S. LEXIS 3523 (U.S. 2015). 


40-18-119. Presumption that original trial judge has served as thir- 
teenth juror and approved unanimous verdict. 


When any successor judge to the original trial judge or any appellate court 
is determining if a new trial should be granted to a criminal defendant on the 
grounds that the verdict of guilty is against the weight of the evidence, 
immediately upon the original trial judge dismissing a jury following the 
return of a unanimous verdict, there is created a presumption that the original 
trial judge has served as the thirteenth juror and approved the jury’s verdict 
with respect to each count on which a unanimous verdict was returned. 


History. 
Acts 2014, ch. 694, § 2. 


which enacted this section, shall be known and 
cited as the “Chris Newsom Act”. 


Compiler’s Notes. 
Acts 2014, ch. 694, § 1 provided that the act, 
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40-19-101. Clerical omissions not constituting reversible error. 


40-19-102. Forfeiture of fees by clerk. 


40-19-101. Clerical omissions not constituting reversible error. 


When a person indicted or presented for a criminal offense is arraigned 
before a court having jurisdiction of the matter pleads not guilty, and is tried 
upon the merits and convicted, the person shall not be entitled to a new trial, 
or to an arrest of judgment, for any of the following causes: 

(1) The clerk of the court omitted to file or enter the person’s plea of 


record; 


(2) The district attorney general, clerk or grand jury omitted to mark a 


prosecutor upon the indictment; 


(3) The clerk omitted to show in the record sent to the supreme court that 


there was a prosecutor; 


(4) A defect in making out the caption of the record; 

(5) An omission of any caption to the record sent up to the supreme court; 

(6) The clerk omitted to embody in the record the venire facias; 

(7) The clerk omitted to enter upon the minutes of the court that the 
grand jury returned the indictment into open court, if the indictment shows 
upon its back that it was found “a true bill”; or 

(8) The indictment was drawn by a district attorney general pro tempore, 
and the clerk omitted to enter such district attorney general’s appointment 


upon the minutes of the court. 


History. 

Code 1858, § 5242 (deriv. Acts 1851-1852, ch. 
256, §§ 1-5); Shan., § 7217; Code 1932, 
§ 11803; Acts 1981, ch. 449, § 2; T.C.A. (orig. 
ed.), § 40-2601. 


Cross-References. 
Relief, effect of error, T.R.A.P. 36. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 33.42. 


Tennessee Jurisprudence, 6 Tenn. Juris., 
Clerks of Court, § 10; 14 Indictments, Informa- 
tions, and Presentments, §§ 10, 14; 20 Tenn. 
Juris., New Trials, §§ 3, 21. 


Law Reviews. 

Tennessee Criminal Law: An Overview of the 
Courts and a Compendium of Tennessee Crimi- 
nal Procedure, 5 Mem. St. U.L. Rev. 90. 


NOTES TO DECISIONS 


Analysis 


. Plea Not of Record. 

. —Appeal. 

. Marking Prosecutor. 

. Caption. 

. Venire Facias Omitted. 

. Minute Entry of Return Omitted. 

. Appointment of District Attorney Pro Tem- 
pore. 

. Swearing of Entire Jury Not Shown. 

. Two or More Causes Existing. 
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1. Plea Not of Record. 

If a plea of not guilty, or other sufficient plea, 
be in fact pleaded, although by inadvertence, or 
from other cause, the clerk omitted to file or 
enter such plea of record, a verdict and judg- 
ment upon such plea would be valid. Link v. 
State, 50 Tenn. 252, 1871 Tenn. LEXIS 88 
(1871). 

Where there is a clear implication that a plea 
was entered, a reversal is forbidden for failure 
to file or note in the record. Muse v. State, 106 
Tenn. 181, 61 S.W. 80, 1900 Tenn. LEXIS 147 
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(1900); Stewart v. State, 164 Tenn. 202, 46 
S.W.2d 811, 1931 Tenn. LEXIS 24 (1932). 


2. —Appeal. 

While the plea itself need not appear in the 
transcript on appeal from a conviction, the fact 
that a plea was entered must be shown in such 
transcript. Lynch v. State, 99 Tenn. 124, 41 S.W. 
348, 1897 Tenn. LEXIS 17 (1897); Temple v. 
State, 127 Tenn. 429, 155 S.W. 388, 1912 Tenn. 
LEXIS 41 (1912). 


3. Marking Prosecutor. 

Omission to mark prosecutor on indictment 
is cured by verdict of conviction. Dove v. State, 
50 Tenn. 348, 1872 Tenn. LEXIS 3 (1872); State 
v. Travis, 1 Shan. 593 (1876); State v. Tankersly, 
74 Tenn. 582, 1880 Tenn. LEXIS 296 (1880); 
Rodes v. State, 78 Tenn. 414, 1882 Tenn. LEXIS 
197 (1882); Parham v. State, 78 Tenn. 498, 1882 
Tenn. LEXIS 214 (1882); Palmer v. State, 121 
Tenn. 465, 118 S.W. 1022, 1908 Tenn. LEXIS 30 
(1908); Temple v. State, 127 Tenn. 429, 155 S.W. 
388, 1912 Tenn. LEXIS 41 (1912). See Brooks v. 
State, 156 Tenn. 451, 2 S.W.2d 705, 1927 Tenn. 
LEXIS 1389 (1928). 

Objection for want of prosecutor must be 
made before verdict of conviction, and it is too 
late to make such objection after such verdict. 
State v. Tankersly, 74 Tenn. 582, 1880 Tenn. 
LEXIS 296 (1880); Rodes v. State, 78 Tenn. 414, 
1882 Tenn. LEXIS 197 (1882); Parham v. State, 
78 Tenn. 498, 1882 Tenn. LEXIS 214 (1882). 


4, Caption. 

This statute is inapplicable where the cap- 
tion appearing in the transcript is that of the 
circuit court of the county where the criminal 
jurisdiction was in a criminal court of that 
county, and there was no caption of the criminal 
court or other competent matter in the tran- 
script showing which of the two courts tried the 
defendant. Boyd v. State, 46 Tenn. 1, 1868 
Tenn. LEXIS 60 (1868). 

The presumption is that the omitted caption 
shows that the court was held at the place 
prescribed by law. Mack v. State, 3 Shan. 566 
(1875); Temple v. State, 127 Tenn. 429, 155 S.W. 
388, 1912 Tenn. LEXIS 41 (1912). 


5. Venire Facias Omitted. 

Omission of venire facias is no ground for a 
new trial, arrest of judgment or reversal. Sible 
v. State, 50 Tenn. 137, 1871 Tenn. LEXIS 77 
(1871); Lewis v. State, 50 Tenn. 333, 1871 Tenn. 
LEXIS 105 (1871); Temple v. State, 127 Tenn. 
429, 155 S.W. 388, 1912 Tenn. LEXIS 41 (1912). 


6. Minute Entry of Return Omitted. 

Omission of minute entry of return of a 
misdemeanor indictment into court is not fatal. 
State v. Willis, 40 Tenn. 157, 1859 Tenn. LEXIS 
40 (1859). 

An indictment may be withdrawn by leave of 
the court, and recommitted to the grand jury, by 
which it was found and returned into court; but 
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when again returned into court, the record 
must show the fact, and the failure to do so is 
such defect as will not be cured by the provision 
of this statute, especially if it was endorsed “A 
true bill,” before it was withdrawn, and at a 
former term of the court. State v. Davidson, 42 
Tenn. 184, 1865 Tenn. LEXIS 40 (1865). 
Where the record fails to show the return of 
an indictment into court, and there is no en- 
dorsement showing that it had been found “A 
true bill,” such double defect is not cured by this 
statute. Gunkle v. State, 65 Tenn. 625, 1872 
Tenn. LEXIS 464 (1872); State v. Herron, 86 
Tenn. 442, 7 S.W. 37, 1887 Tenn. LEXIS 60 
(1888); Canuff v. State, 97 Tenn. 635, 37 S.W. 
547, 1896 Tenn. LEXIS 190 (1896); Bird v. 
State, 103 Tenn. 343, 52 S.W. 1076, 1899 Tenn. 
LEXIS 114 (1899); Martin v. State, 127 Tenn. 
324, 155 S.W. 129, 1912 Tenn. LEXIS 30 (1913). 


7. Appointment of District Attorney Pro 
Tempore. 

Where it appears of record that the indict- 
ment was preferred by the regular district 
attorney general and the case prosecuted by a 
district attorney pro tempore, as to whose ap- 
pointment the record is silent, it will be pre- 
sumed that he was regularly appointed. Isham 
v. State, 33 Tenn. 111, 1853 Tenn. LEXIS 16 
(18583). 

It will be presumed on appeal that the trial 
court would not permit anyone to discharge the 
duties of district attorney general without some 
valid reason and regular appointment. Isham v. 
State, 33 Tenn. 111, 1853 Tenn. LEXIS 16 
(1853). 

Failure of the record to show the appoint- 
ment of the district attorney pro tempore is 
cured by this statute, where the defendant 
submitted to regular trial, without objection, 
and was convicted. Moody v. State, 46 Tenn. 
299, 1869 Tenn. LEXIS 58 (1869); Vincent v. 
State, 50 Tenn. 120, 1871 Tenn. LEXIS 72 
(1871); Woods v. State, 65 Tenn. 426, 1873 
Tenn. LEXIS 379 (1873); Fisher v. State, 78 
Tenn. 151, 1882 Tenn. LEXIS 156 (1882); 
Turner v. State, 89 Tenn. 547, 15 S.W. 838, 1890 
Tenn. LEXIS 78 (1891); Temple v. State, 127 
Tenn. 429, 155 S.W. 388, 1912 Tenn. LEXIS 41 
(1912). 

Presumption is that appointment of district 
attorney pro tempore was regular. Woods v. 
State, 65 Tenn. 426, 1873 Tenn. LEXIS 379 
(1873). 


8. Swearing of Entire Jury Not Shown. 

Where the jury were selected on two different 
days, and it appears only of record that those 
last selected were sworn, this statement ex- 
cludes the idea that the others were duly quali- 
fied, and the error is not cured by this section. 
Bass v. State, 65 Tenn. 579, 1872 Tenn. LEXIS 
457 (1873). 


9. Two or More Causes Existing. 
There may be no new trial, arrest of judg- 
ment, or reversal for causes declared not to be 
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grounds therefor, though two or more of such 
causes exist. King v. State, 83 Tenn. 51, 1885 
Tenn. LEXIS 18 (1885); Temple v. State, 127 
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Tenn. 429, 155 S.W. 388, 1912 Tenn. LEXIS 41 
(1912). 


40-19-102. Forfeiture of fees by clerk. 


Any clerk of a circuit or criminal court who is guilty of any neglect or 
omission as stated in § 40-19-101 shall forfeit all tax fees and costs to which 


the clerk would otherwise be entitled. 


History. 

Code 1858, § 5248 (deriv. Acts 1851-1852, ch. 
256, § 6); Shan., § 7218; Code 1932, § 11804; 
T.C.A. (orig. ed.), § 40-2602. 


Cross-References. 
Forfeiture of fees for defects in transcripts, 
§ 8-21-407. 


Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 
Clerks of Court, § 10. 


NOTES TO DECISIONS 


1. Application of Section. 

Forfeiture of fees will be enforced, under this 
section, for failure to make the entries or per- 
form the duties contemplated under § 40-19- 
101 though their omission is no ground of 
complaint after conviction. Sible v. State, 50 
Tenn. 137, 1871 Tenn. LEXIS 77 (1871); May- 
nard v. State, 68 Tenn. 225, 1877 Tenn. LEXIS 


25 (1877); Maynard v. State, 2 Shan. 279 
(1877). 

The entry of the respite should be in general 
terms “that the jury returned in charge of an 
officer duly sworn,” and for noncompliance with 
this rule the clerk forfeits his costs. Maynard v. 
State, 68 Tenn. 225, 1877 Tenn. LEXIS 25 
(1877). 


Section 


40-20-101. 
40-20-102. 
40-20-103. 
40-20-104. 
40-20-105. 
40-20-106. 
40-20-107. 
40-20-108. 
40-20-109. 
40-20-110. 
40-20-111. 
40-20-112. 
40-20-113. 
40-20-114. 
40-20-115. 
40-20-116. 
40-20-117. 


40-20-201. 
40-20-202. 
40-20-203. 
40-20-204. 
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CHAPTER 20 
JUDGMENT AND SENTENCE 


Part 1. General Provisions 


Judgment after verdict — Modification of verdict. 

Discretion as to fine or imprisonment. 

Place of confinement. 

Term fixed by court — By jury. 

Plea of guilty — Waiver of jury. 

Assessment of punishment for misdemeanor when felony charged. 
Verdict and sentence on felony conviction. 

Sentence for definite period construed as indeterminate. 

Jail sentences and fines unaffected. 

Sentence for separate offenses — Parole considerations. 
Concurrent or cumulative sentences. 

Judgment of infamy — Right of suffrage — Competency as a witness. 
Judgment of infamous crime to be sent to election commission. 
Disqualification from public office. 

Disqualification from fiduciary office. 

Order of restitution. 

Jail or workhouse sentences of less than one (1) year. 


Part 2. Special Alternative Incarceration Unit Program 


Department of correction — Authority. 

Participation in available treatment programs. 

Eligible offenders — Age. 

Classification of offender — Board approval. 

Excluded offenders. 

Release to division of community services upon completion — Revocation of release. 
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Section 
40-20-207. Eligibility of certain drug offenders. 
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Part 3. Special Technical Violator Unit 


40-20-301. Confinement in special technical violator unit. 


40-20-302. Classification of offenders. 


40-20-303. Completion of program — Failure to comply. 


PART 1 
GENERAL PROVISIONS 


40-20-101. Judgment after verdict — Modification of verdict. 


(a) After a verdict against the defendant, if the judgment is not arrested or 
a new trial granted, the court shall pronounce judgment. 

(b) If, in the pronouncement of a judgment where a defendant has been 
retried either following an order granting a retrial by a court of this state or in 
obedience to a decision of a court of the United States, it becomes necessary 
that the jury’s verdict be modified to prevent a sentence on the second trial 
being greater than the verdict pronounced at the first trial, then the trial court 
is authorized to modify the jury’s verdict and pronounce judgment accordingly. 


History. 

Code 1858, § 5225; Shan., § 7198; Code 
1932, § 11761; Acts 1972, ch. 591, § 1; T.C.A. 
(orig. ed.), § 40-2701. 


Cross-References. 
Criminal Sentencing Reform Act, title 40, ch. 
35. 


Textbooks. 
Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, §§ 40, 42. 


Law Reviews. 
Are Shaming Punishments Beautifully Re- 


tributive? Retributivism and the Implications 
for the Alternative Sanctions Debate, 54 Vand. 
L. Rev. 2157 (2001). 

Criminal Law in Tennessee in 1975: A Criti- 
cal Survey (Joseph G. Cook), 43 Tenn. L. Rev. 
535 (1976). 

Specific Crime vs. Criminal Ways: Criminal 
Conduct and Responsibility in Rule 3E1.1, 54 
Vand. L. Rev. 205 (2001). 

The Tennessee Court System — Criminal 
Court (Frederic S. LeClercq), 8 Mem. St. U.L. 
Rev. 319. 


NOTES TO DECISIONS 


Analysis 


. Necessity of Entry of Judgment. 

. Inquiry of Defendant Before Judgment. 
Suspension of Judgment. 

. Change of Judgment. 

Appeal. 

. —Final Judgment as Prerequisite. 

. —Judgment Presumed. 

. —Correction on Appeal. 

. Retrials. 

10. Concurrent or Consecutive Sentence. 
11. Validity of Conviction. 


WOONMAHMPWNH 


1. Necessity of Entry of Judgment. 

When a verdict is entered, the court should 
enter judgment thereon if judgment is not ar- 
rested or a motion for new trial granted, but 
until the judgment is entered or the cause is 
some way disposed of, it is still pending and 


stands continued with the unfinished business 
until the next term. Neely v. State, 210 Tenn. 
52, 356 S.W.2d 401, 1962 Tenn. LEXIS 411 
(1962). 


2. Inquiry of Defendant Before Judgment. 

Pronouncement of judgment without asking 
defendant whether he has anything further to 
say why judgment should not be passed upon 
him, after his motions for a new trial and in 
arrest of judgment had been overruled, is not 
reversible error. State ex rel. Latture v. Board 
of Inspectors, 114 Tenn. 516, 86 S.W. 319, 1904 
Tenn. LEXIS 104 (1904). 


3. Suspension of Judgment. 

Where it is apparent that the stay of execu- 
tion was granted by the trial judge solely as a 
reformatory measure, such stay is merely void; 
and this being true, the trial court has the 
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power, at a succeeding term, to order capias to 
issue to take the defendant into custody, to the 
end that he may serve his sentence. Spencer v. 
State, 125 Tenn. 64, 140 S.W. 597, 1911 Tenn. 
LEXIS 7, 38 L.R.A. (n.s.) 680 (1911); State ex 
rel. Conner v. Herbert, 127 Tenn. 220, 154 S.W. 
957, 1912 Tenn. LEXIS 24 (1912). 

Trial judges have no power expressly to sus- 
pend judgment and punishment in criminal 
cases for an indefinite time. State v. Griffin, 7 
Tenn. Civ. App. (7 Higgins) 230 (1917). 


4. Change of Judgment. 

Judgment on verdict, once rendered, cannot 
be changed at a subsequent term. Whitney v. 
State, 74 Tenn. 247, 1880 Tenn. LEXIS 242 
(1880). 

An order requiring sentences to run consecu- 
tively was improper after the lapse of 30 days 
from the entry of judgment. State v. Bouchard, 
563 S.W.2d 561, 1977 Tenn. Crim. App. LEXIS 
265 (Tenn. Crim. App. 1977). 

Where the language used by the trial judge 
and quoted in the bill of exceptions leaves no 
doubt that the trial judge pronounced judgment 
in open court, the trial court was without juris- 
diction to modify or supersede the judgment 
after the expiration of 30 days. State v. 
Bouchard, 563 S.W.2d 561, 1977 Tenn. Crim. 
App. LEXIS 265 (Tenn. Crim. App. 1977). 

An attempt on the part of the trial judge to 
amend a judgment entered nearly two and 
one-half years before was a nullity and com- 
pletely void. Ray v. State, 576 S.W.2d 598, 1978 
Tenn. Crim. App. LEXIS 341 (Tenn. Crim. App. 
1978). 


5. Appeal. 


6. —Final Judgment as Prerequisite. 

Appeal in the nature of a writ of error does 
not lie until after final judgment has been 
rendered upon the verdict and where taken 
before final judgment it will be dismissed and 
the cause remanded for judgment. Nolin v. 
State, 46 Tenn. 12, 1868 Tenn. LEXIS 63 
(1868); State v. Miller, 65 Tenn. 513, 1873 Tenn. 
LEXIS 396 (1873); Sharp v. State, 117 Tenn. 
537, 97 S.W. 812, 1906 Tenn. LEXIS 63 (1906). 

The absence of judgment in the lower court 
cannot be supplied in the supreme court, even 
where there is a proper verdict and in such 
case, the appeal must be dismissed, and the 
case remanded for entry of judgment in accor- 
dance with the verdict. Sharp v. State, 117 
Tenn. 537, 97 S.W. 812, 1906 Tenn. LEXIS 63 
(1906); Spencer v. State, 125 Tenn. 64, 140 S.W. 
597, 1911 Tenn. LEXIS 7, 38 L.R.A. (n.s.) 680 
(1911). 


7. —Judgment Presumed. 

In trial of defendant charged as an accessory 
after the fact it is presumed that where evi- 
dence showed a verdict of guilty against prin- 
cipal that the court entered judgment on the 
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verdict. Wilson v. State, 190 Tenn. 592, 230 
S.W.2d 1014, 1950 Tenn. LEXIS 527 (1950). 


8. —Correction on Appeal. 

Where judgment sentenced defendant for 
both burglary and larceny arising from the 
same incident, the supreme court modified the 
verdict to release the defendant on the larceny 
count. Cronin v. State, 113 Tenn. 539, 82 S.W. 
477, 1904 Tenn. LEXIS 48 (1904), overruled, 
State v. Davis, 613 S.W.2d 218, 1981 Tenn. 
LEXIS 414 (Tenn. 1981), overruled in part, 
State v. Davis, 613 S.W.2d 218, 1981 Tenn. 
LEXIS 414 (Tenn. 1981), overruled, Garrett v. 
Lindamood, — S.W.3d —, 2011 Tenn. Crim. 
App. LEXIS 939 (Tenn. Crim. App. Dec. 21, 
2011). 

Where the trial court sentenced defendant to 
a fine and imprisonment on conviction of a 
misdemeanor which provided only a fine as 
punishment, the supreme court modified the 
judgment by striking the imprisonment. 
Pressly v. State, 114 Tenn. 534, 86 S.W. 378, 
1904 Tenn. LEXIS 108, 108 Am. St. Rep. 921, 
69 L.R.A. 291 (1905). 

Where the verdict is in proper form, and the 
circuit court rendered an erroneous judgment 
on the verdict, the supreme court will on appeal 
by defendant, make the proper correction, and 
render such judgment as the circuit court 
should have rendered. Cowan v. State, 117 
Tenn. 247, 96 S.W. 973, 1906 Tenn. LEXIS 45 
(1906). 

An imperfect judgment in the court below 
may be corrected. Sharp v. State, 117 Tenn. 537, 
97 S.W. 812, 1906 Tenn. LEXIS 63 (1906). 

A judgment too general and meager may be 
corrected in the supreme court, so as to set out 
the facts sufficiently. Coleman v. State, 121 
Tenn. 1, 113 S.W. 1045, 1908 Tenn. LEXIS 1 
(1908). 

Where the trial court imposed a fine in excess 
of that provided by the statute, the supreme 
court modified the judgment by reducing the 
fine to the maximum provided by the statute. 
Diamond v. State, 123 Tenn. 348, 131 S.W. 666, 
1910 Tenn. LEXIS 8 (1910). 


9. Retrials. 

The purpose of the 1972 amendment to this 
section as set out in the second paragraph is to 
enable courts to correct increased punishment 
at a second trial found to be constitutionally 
impermissible, without the necessity of a new 
trial or resubmission to a jury for sentencing 
only. Sommerville v. State, 521 S.W.2d 792, 
1975 Tenn. LEXIS 697 (Tenn. 1975). 

The statute is not mandatory, but permissive, 
and its use is limited to cases wherein the trial 
judge makes a finding on a motion for a new 
trial that the harsher sentence of the second 
jury is the result of knowledge of a former trial 
and the sentence imposed therein, and vindic- 
tiveness. Sommerville v. State, 521 S.W.2d 792, 
1975 Tenn. LEXIS 697 (Tenn. 1975). 
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Where defendant had been tried only once, 
his contention that this statute authorizes the 
trial court to modify the jury verdict was with- 
out merit. Mallicoat v. State, 5389 S.W.2d 54, 
1976 Tenn. Crim. App. LEXIS 376 (Tenn. Crim. 
App. 1976). 


10. Concurrent or Consecutive Sentence. 

Where the trial court’s judgment, as stated 
both in the minutes and the bill of exceptions, is 
silent as to whether the sentence imposed 
should run concurrently with or consecutively 
to the sentence imposed for the defendant’s 
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prior conviction, the sentences are served con- 
currently. State v. Bouchard, 563 S.W.2d 561, 
1977 Tenn. Crim. App. LEXIS 265 (Tenn. Crim. 
App. 1977). 


11. Validity of Conviction. 

When a conviction reflects the trial judge’s 
approval of the jury verdict and imposition of 
sentence upon the defendant it is valid and 
complete. Ray v. State, 576 S.W.2d 598, 1978 
Tenn. Crim. App. LEXIS 341 (Tenn. Crim. App. 
1978). 


40-20-102. Discretion as to fine or imprisonment. 


In all prosecutions for misdemeanors where the punishment prescribed is a 
fine or imprisonment, or both, the discretion as to the punishment shall be in 


the court unless otherwise provided. 


History. 
Code 1932, § 10757; T.C.A. (orig. ed.), § 40- 
2702. 


Cross-References. 
Assessment of fine by jury, § 40-18-114. 


Criminal Sentencing Reform Act, title 40, ch. 
35. 

Fine accompanying sentence to workhouse, 
§ 41-2-112. 


NOTES TO DECISIONS 


1. Fixing of Punishment. 

Where no request was made, the punish- 
ment, in misdemeanor cases, was fixed by the 
court unless otherwise provided. Edwards v. 
State, 491 S.W.2d 87, 1972 Tenn. Crim. App. 


40-20-103. Place of confinement. 


LEXIS 267 (Tenn. Crim. App. 1972), overruled, 
State v. Mixon, 983 S.W.2d 661, 1999 Tenn. 
LEXIS 33 (Tenn. 1999), overruled in part, State 
v. Mixon, 983 S.W.2d 661, 1999 Tenn. LEXIS 33 
(Tenn. 1999). 


(a) In no case shall any person convicted of a felony be confined in the 
penitentiary for less than twelve (12) months. Whenever the minimum 
punishment is imprisonment in the penitentiary for one (1) year, but in the 
opinion of the jury the offense merits a lesser punishment, the jury may punish 
by confinement in the county jail or workhouse for any period less than twelve 
(12) months, except as otherwise provided. 

(b) In counties of this state having a population in excess of six hundred 
thousand (600,000), according to the 1970 federal census or any subsequent 
federal census, in all cases where a person is convicted of a felony, misde- 
meanor or otherwise punished by confinement, the punishment by confine- 
ment will be served by imprisonment in a state penitentiary or county 
workhouse; provided, however, that in cases where trusty status is desired of 
the prisoner and is mutually agreed upon by both the sheriff of that county and 
the trial judge, sentence to the county jail would be allowed to the exclusion of 
any other statutory law or common law now in effect. 


History. 

Acts 1859-1860, ch. 63; Shan., § 7206; mod. 
Code 1932, § 10754; Acts 1980, ch. 694, § 1; 
T.C.A. (orig. ed.), § 40-2703. 


Compiler’s Notes. 

For tables of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 
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Cross-References. 

Sentence to portable or stationary work- 
house, § 41-2-103. 

Sentence to workhouse, § 41-2-111. 

Sentence to workhouse in lieu of jail, § 41-2- 
iis. 

Youth development centers, title 37, ch. 5, 
part 2. 
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Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 25.62, 32.121, 32.132, 38.202. 


Law Reviews. 

Criminal Law and Procedure — 1960 Tennes- 
see Survey (Robert E. Kendrick), 13 Vand. L. 
Rev. 1059. 


NOTES TO DECISIONS 


Analysis 


. Indeterminate Sentence Law. 

. Felonies Covered. 

—Assault with Intent to Commit Felony. 
—Fraudulent Breach of Trust. 
—Larceny. 

—Sale of Marijuana. 

. Instruction Required. 

. Imprisonment for Costs. 

. —Liability of County for Costs. 

10. Nature of Conviction. 


OMDNBHMNARWNE 


1. Indeterminate Sentence Law. 

The indeterminate sentence law did not re- 
peal this section because its proviso (§ 40-20- 
109) excludes the section and also because it 
relates to offenses punishable in the peniten- 
tiary, whereas this section relates to felonies 
which are not so punishable if the jury is of the 
opinion that they merit less than 12 months 
punishment. State v. Chadwick, 131 Tenn. 354, 
174 S.W. 1144, 1914 Tenn. LEXIS 112 (1915). 


2. Felonies Covered. 

This section is limited to felonies for which 
the minimum punishment may be fixed at 
imprisonment in the penitentiary for one year. 
Bolton v. State, 45 Tenn. 650, 1868 Tenn. 
LEXIS 59 (1868); Wickham v. State, 47 Tenn. 
525, 1870 Tenn. LEXIS 168 (1870); Davis v. 
State, 65 Tenn. 429, 1873 Tenn. LEXIS 380 
(1873); Ferrell v. State, 70 Tenn. 25, 1878 Tenn. 
LEXIS 181 (1878); State v. Ragsdale, 78 Tenn. 
671, 1882 Tenn. LEXIS 235 (1882); State v. 
Chadwick, 131 Tenn. 354, 174 S.W. 1144, 1914 
Tenn. LEXIS 112 (1915). 


3. —Assault with Intent to Commit 
Felony. 

Section 39-1-501 (repealed) covered sentenc- 
ing to county jail or workhouse for assault with 
intent to commit a felony and this section did 
not apply. Mitchell v. State, 123 Tenn. 649, 134 
S.W. 306, 1910 Tenn. LEXIS 33 (1911). 


4, —Fraudulent Breach of Trust. 

This statute is applicable in determining 
sentence to be imposed for fraudulent breach of 
trust. Burke v. State, 157 Tenn. 105, 6 S.W.2d 
556, 1927 Tenn. LEXIS 54 (1928). 


5. —Larceny. 
Cases of larceny were governed by § 39-3- 
1105 (repealed) specially applicable thereto, 


and not by this section, dealing with felonies 
generally. Corlew v. State, 181 Tenn. 220, 180 
S.W.2d 900, 1944 Tenn. LEXIS 364 (1944). 

Under § 39-3-1105 (repealed) giving the 
court power, on recommendation of the jury, to 
substitute fine and imprisonment in county jail 
for imprisonment in penitentiary and under 
this section giving jury power to fix sentence at 
the lesser confinement, the jury may assess the 
sentence as confinement in the county jail or in 
its discretion recommend that judge fix the 
lesser sentence. Hopper v. State, 205 Tenn. 246, 
326 S.W.2d 448, 1959 Tenn. LEXIS 360 (1959), 
overruled in part, Kersey v. State, 525 S.W.2d 
139, 1975 Tenn. LEXIS 654 (Tenn. 1975). 


6. —Sale of Marijuana. 

Where a defendant was convicted of selling 
marijuana under § 39-6-417 (repealed), which 
provides a minimum term of imprisonment of 
one year and a maximum fine of $3,000, the 
jury was empowered by this section to reduce 
the sentence of imprisonment to 11 months and 
29 days in the county jail and to impose also the 
maximum fine of $3,000. State v. Hughes, 512 
S.W.2d 552, 1974 Tenn. LEXIS 486 (Tenn. 
1974). 


7. Instruction Required. 

In a prosecution for involuntary manslaugh- 
ter, it is the duty of the trial judge to give this 
section in charge without any request, in view 
of former § 40-18-1190; and it is clearly error to 
refuse a request embodying the section. State v. 
Chadwick, 131 Tenn. 354, 174 S.W. 1144, 1914 
Tenn. LEXIS 112 (1915). 

It is the duty of the court, without request, in 
all cases where punishment is as low as 12 
months in the penitentiary, to charge the jury 
that it may punish for felony by confinement in 
the county jail for any period short of 12 
months. Jenkins v. State, 163 Tenn. 635, 45 
S.W.2d 531, 1931 Tenn. LEXIS 160 (1932). 

In prosecution for escape, where the trial 
court instructed the jury that if defendant were 
found guilty the minimum sentence could not 
be less than one year and not more than two 
years but the court did not instruct the jury 
that defendant could be sentenced to a term in 
the county workhouse for any period less than 
12 months, defendant was entitled to a new 
trial on the issue of sentencing only. Bingham v. 
State, 536 S.W.2d 348, 1976 Tenn. Crim. App. 
LEXIS 401 (Tenn. Crim. App. 1976). 
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8. Imprisonment for Costs. 

Where the trial court rendered judgment 
against a defendant for the costs of the pros- 
ecution, but omitted to impose imprisonment 
until the costs were paid or secured, the su- 
preme court will render the judgment that the 
trial court should have rendered, and order 
that defendant be imprisoned to work out the 
costs, if not otherwise secured or paid. Eaton v. 
State, 83 Tenn. 200, 1885 Tenn. LEXIS 42 
(1885). 

A convicted felon, whose punishment has 
been commuted to imprisonment in the county 
jail, may, after such term of imprisonment has 
expired, be required to work out, in the county 
workhouse, the fine and costs of the state 
adjudged against him, if not otherwise paid or 
secured. Eaton v. State, 83 Tenn. 200, 1885 
Tenn. LEXIS 42 (1885); Ex parte Griffin, 88 
Tenn. 547, 13 S.W. 75, 1889 Tenn. LEXIS 75 
(1890). 


9. —Liability of County for Costs. 

The county is not liable to the state for costs 
which, upon a commuted sentence for felony, 
are worked out in the county workhouse, but is 
liable if such costs are paid into its treasury in 


JUDGMENT AND SENTENCE 


40-20-104 


cash or its equivalent. State v. Davidson 
County, 96 Tenn. 178, 33 S.W. 924, 1895 Tenn. 
LEXIS 23 (1896). 


10. Nature of Conviction. 

Where a defendant was charged with a felony 
and after pleading guilty was given a reduced 
sentence to the county workhouse, the convic- 
tion was held still to be of a felony. Skiles v. 
State, 516 S.W.2d 75, 1974 Tenn. LEXIS 441 
(Tenn. 1974). 

Sections 40-32-101 — 40-32-104 have no ap- 
plication to cases where a defendant pleads 
guilty and receives a reduced sentence under 
this section. Skiles v. State, 516 S.W.2d 75, 
1974 Tenn. LEXIS 441 (Tenn. 1974). 

To be disqualified from office under § 40-20- 
114, a person must be convicted of a felony and 
sentenced to the penitentiary. Implicit in the 
second criterion for a person convicted in state 
court is the further condition that he be sen- 
tenced to a term of one year or more, for under 
this section persons sentenced to a lesser term 
cannot be sentenced to the state penitentiary. 
Stiner v. Musick, 571 S.W.2d 149, 1978 Tenn. 
LEXIS 641 (Tenn. 1978). 


40-20-104. Term fixed by court — By jury. 


(a) When the offense is punished by imprisonment in the county jail or 
workhouse, the term of imprisonment shall be fixed by the court, unless 
otherwise provided; provided, that when any person is indicted or presented in 
a court of record for the alleged commission of any misdemeanor, and pleads 
not guilty and is tried by a jury, upon demand of defendant timely made, the 
trial jury shall as a part of its verdict assess the punishment for the offense 
both as to fine and imprisonment within the limits now or later prescribed by 
law. 

(b) When a defendant has timely made a request for a jury trial, the judge 
shall charge the jury that as a part of its verdict in the case, if it finds the 
defendant guilty, it shall fix the punishment for the offense within the limits 
prescribed by law, which limits shall be stated in the charge, and the judge 
shall not comment on the fact that the defendant has made the request for a 
jury trial. 


History. 

Code 1858, § 5229 (deriv. Acts 1829, ch. 23, 
§ 76); Shan., § 7202; mod. Code 1932, § 11765; 
Acts 1947, ch. 82, § 1; C. Supp. 1950, § 11765 
(Williams, §§ 11760.1, 11765); Acts 1973, ch. 
67, § 1; T.C.A. (orig. ed.), § 40-2704. 


Cross-References. 
Criminal Sentencing Reform Act, title 40, ch. 
35. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 32.2. 


Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, §§ 45, 53; 17 Tenn. Juris., 
Jury, § 2. 


Law Reviews. 

Criminal Law in Tennessee in 1973: A Criti- 
cal Survey; II. Offenses (Joseph G. Cook), 41 
Tenn. L. Rev. 205 (1974). 
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NOTES TO DECISIONS 


Analysis 


. Application. 

Purpose. 

Demand. 

—Necessity. 

—To Trial Court. 

—When Demand Seasonably Made. 
. Effect of Demand on Power of Court. 
. Verdict — Suspension of Sentence. 
. Appeal — Reduction of Sentence. 
10. Credit for Time in Jail. 

11. Fines. 


CONIA MKRWNE 


1. Application. 

This act does not apply to felonies but is 
restricted to indictment or presentments for 
misdemeanors. Senter v. State, 187 Tenn. 517, 
216 S.W.2d 21, 1948 Tenn. LEXIS 460 (1948). 


2. Purpose. 

This section was evidently passed for the 
benefit of the defendant. Peters v. State, 187 
Tenn. 45, 187 Tenn. 455, 215 S.W.2d 822, 1948 
Tenn. LEXIS 451 (1948). 


3. Demand. 


4, —Necessity. 

Under this section the jury shall as a part of 
their verdict assess the punishment both as to 
fine and imprisonment only when the defen- 
dant seasonably demands that they do so. Bro- 
estler v. State, 186 Tenn. 523, 212 S.W.2d 366, 
1948 Tenn. LEXIS 574 (1948). 

Defendants made no request, pursuant to 
this section, at beginning of trial for jury to fix 
fine and imprisonment and courts charged that 
if jury found defendants guilty and believed a 
fine of $50.00 or less would be sufficient pun- 
ishment all they had to do was to find defen- 
dants guilty and court would fix punishment; 
therefore, sentence of $50.00 fine and 90 days 
in workhouse was within authority of trial 
court, where jury found defendants guilty and 
did not fix amount but agreed on fine of less 
than $50.00. McKinnie v. State, 214 Tenn. 195, 
379 S.W.2d 214, 1964 Tenn. LEXIS 464 (1964). 

The power of the trial court to set a jail 
sentence upon a jury finding of guilt of a mis- 
demeanor was independent of any action or 
recommendation of the jury where no request 
was made under this section to have the jury fix 
the whole punishment. Jones v. State, 477 
S.W.2d 227, 1971 Tenn. Crim. App. LEXIS 457 
(Tenn. Crim. App. 1971). 


5. —To Trial Court. 

Request for jury to fix sentence must be made 
to trial court. James v. State, 196 Tenn. 435, 
268 S.W.2d 341, 1954 Tenn. LEXIS 402 (1954). 


6. —When Demand Seasonably Made. 
A demand of defendant that the jury fix the 
punishment is “seasonably” made if made at 


any time before the court charges the jury. 
Brewer v. State, 187 Tenn. 396, 215 S.W.2d 798, 
1948 Tenn. LEXIS 444 (1948); Peters v. State, 
187 Tenn. 45, 187 Tenn. 455, 215 S.W.2d 822, 
1948 Tenn. LEXIS 451 (1948). 

Request by defendant’s counsel that jury fix 
term of imprisonment as well as amount of fine 
was seasonable where it was made after in- 
structions by court but before case was submit- 
ted to the jury. Cotten v. State, 188 Tenn. 525, 
221 S.W.2d 700, 1949 Tenn. LEXIS 370 (1949). 

Motion in writing of defendant’s counsel dur- 
ing direct examination by state of its first 
witness that jury fix the punishment in the case 
was timely, hence circuit court erred in adding 
workhouse sentence to a $100 fine assessed by 
jury even though circuit court might have a 
rule requiring motion to be made before the 
jury is sworn, since Acts 1947, ch. 82, did not 
require motion to be made before jury was 
sworn but only that it be made seasonably. 
Brewer v. State, 187 Tenn. 396, 215 S.W.2d 798, 
1948 Tenn. LEXIS 444 (1948). 

Defendant’s motion for the jury to fix his 
punishment, made after the jury was sworn 
and before any evidence was introduced, was 
seasonable, although the trial judge had pro- 
mulgated a rule in such cases requiring such 
motions to be made in writing and filed with the 
clerk of the court before the jury was sworn to 
try the issues. Peters v. State, 187 Tenn. 45, 187 
Tenn. 455, 215 S.W.2d 822, 1948 Tenn. LEXIS 
451 (1948). 

A demand made before the court charges the 
jury is “seasonably” made, there being no rule 
of court on the minutes requiring the demand 
to be made prior to that time. Cotten v. State, 
188 Tenn. 525, 221 S.W.2d 700, 1949 Tenn. 
LEXIS 370 (1949). 


7. Effect of Demand on Power of Court. 

Where demand that the jury fix the punish- 
ment as provided in this section was timely 
made, the action of the court in adding a 
workhouse sentence to the fine assessed by the 
jury was a nullity. Brewer v. State, 187 Tenn. 
396, 215 S.W.2d 798, 1948 Tenn. LEXIS 444 
(1948); Peters v. State, 187 Tenn. 45, 187 Tenn. 
455, 215 S.W.2d 822, 1948 Tenn. LEXIS 451 
(1948). 


8. Verdict — Suspension of Sentence. 

Trial court erred in sentencing defendant 
convicted of driving while intoxicated where 
verdict in addition to imposing fine suspended 
sentence of 30 days since verdict was a nullity 
as only the judge can suspend a sentence. 
Alexander v. State, 189 Tenn. 340, 225 S.W.2d 
254, 1949 Tenn. LEXIS 435 (1949). 

In prosecution for unlawful possession of 
intoxicating liquors, attorney general’s refer- 
ence in his argument to the power of the trial 
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judge to suspend the sentence fixed by the jury 
if he felt it should be suspended did not consti- 
tute prejudicial error where the jury fixed the 
jail sentence at only one third of the maximum. 
Hall v. State, 200 Tenn. 436, 292 S.W.2d 716, 
1956 Tenn. LEXIS 427 (1956). 


9. Appeal — Reduction of Sentence. 

Verdict of jury assessing punishment of de- 
fendant charged with misdemeanor for posses- 
sion of intoxicating liquor at fine of $500 and six 
months’ imprisonment could not be reduced by 
supreme court. Thompson v. State, 192 Tenn. 
298, 241 S.W.2d 404, 1951 Tenn. LEXIS 404 
(1951). 

Where defendant requested that jury fix pun- 
ishment for offense of promoting gaming, su- 
preme court, upon review, has no authority to 
reduce punishment. Thompson v. State, 197 
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Tenn. 112, 270 S.W.2d 379, 1954 Tenn. LEXIS 
461 (1954). 


10. Credit for Time in Jail. 

A judge is not liable in damages to a defen- 
dant for failure to render judgment of the court 
so as to allow the defendant credit on his 
sentence for the time the defendant was held in 
jail pending his arraignment and trial. Gilland 
v. Hyder, 278 F. Supp. 189, 1967 U.S. Dist. 
LEXIS 7410 (E.D. Tenn. 1967). 


11. Fines. 

Section 40-18-114 grants the jury the author- 
ity to set the fine when, in its collective wisdom, 
the jury believes the offense merits a fine 
greater than $50.00, even though the defendant 
does not request jury sentencing. State v. Hill, 
623 S.W.2d 293, 1981 Tenn. Crim. App. LEXIS 
398 (Tenn. Crim. App. 1981). 


40-20-105. Plea of guilty — Waiver of jury. 


Nothing in § 40-20-104 shall prevent any person indicted or presented in a 
court of record for the alleged commission of any misdemeanor as set out in 
that section from pleading guilty and submitting the case to the trial judge for 
assessment of punishment; nor shall anything in § 40-20-104 prevent a 
person, upon a plea of not guilty, from waiving the right to a trial by jury and 
submitting the case to the trial judge for decision both as to guilt and 


punishment. 


History. 

Acts 1947, ch. 82, § 1; C. Supp. 1950, 
§ 11765 (Williams, § 11760.1); T.C.A. (orig. 
ed.), § 40-2705; Acts 1996, ch. 675, § 32. 


Textbooks. 
Tennessee Jurisprudence, 17 Tenn. Juris., 
Jury, § 2. 


Law Reviews. 

Criminal Law in Tennessee in 1970 — A 
Critical Survey (Joseph G. Cook), 38 Tenn. L. 
Rev. 182 (1971). 


NOTES TO DECISIONS 


1. Waiver of Jury. 

Where defendant’s attorney knew that Fri- 
day was the day of week for nonjury trials and 
defendant and his attorney went to trial on a 
not guilty plea on that date without jury and 
without objection or request for jury, the facts of 
the case indicated that defendant knowingly 


While it is better practice for the record to 
show when a defendant has waived his right to 
a jury trial the failure to do so will not preclude 
court from examining the facts to determine if 
defendant has in fact waived that right. State v. 
Dunn, 224 Tenn. 255, 453 S.W.2d 777, 1970 


Tenn. LEXIS 322 (1970). 
and intentionally waived his right to a jury Baer 


trial. State v. Dunn, 224 Tenn. 255, 453 S.W.2d 
777, 1970 Tenn. LEXIS 322 (1970). 


40-20-106. Assessment of punishment for misdemeanor when felony 
charged. 


Whenever any person is indicted or presented in a court of record for the 
alleged commission of any felony, the elements of which include the commis- 
sion of a misdemeanor, and the defendant pleads not guilty and is tried by a 
jury, in such case, upon demand of the defendant timely made, the trial jury 
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shall as a part of its verdict, should it find the defendant not guilty of the felony 
but guilty of a misdemeanor included within the felony, assess the punishment 
for the misdemeanor offense both as to fine and imprisonment within the 


limits now or later prescribed by law. 


History. 

Acts 1947, ch. 82, § la, as added by Acts 
1949, ch. 202, § 1; C. Supp. 1950, § 11765.1 
(Williams, § 11760.1a); T.C.A. (orig. ed.), § 40- 


Law Reviews. 

Criminal Law and Procedure — 1955 Tennes- 
see Survey (Austin W. Scott, Jr.), 8 Vand. L. 
Rev. 992. 


2706. 


40-20-107. Verdict and sentence on felony conviction. 


(a) Whenever any person over eighteen (18) years of age is convicted of any 
felony or other crime punishable by imprisonment in the penitentiary, with the 
punishment for the offense within minimum and maximum terms provided for 
by law, the jury, in addition to finding the defendant guilty, shall fix the 
minimum and maximum term of the convicted defendant; provided, that the 
minimum sentence so fixed shall not be increased to exceed more than twice 
the minimum sentence as provided by law or the minimum sentence provided 
by law plus one half (12) the difference between the minimum and maximum 
sentence as provided by law, whichever is less. Its form of verdict shall be: “We 
find the defendant guilty as charged in the indictment” or “We find the 


defendant guilty of (whatever may be the offense charged), and fix 
punishment at imprisonment in the penitentiary for not less than years 
nor more than years,” and the court imposing judgment upon the verdict 


shall not fix a definite term of imprisonment, but shall sentence the person to 
the penitentiary for a period of not less than nor more than the term fixed by 
the jury, making allowance for good time as now provided by law. 

(b) This section shall have no application in the case of persons convicted of 
second degree murder, rape of a female over the age of twelve (12) years, carnal 
knowledge and abuse of a female under the age of twelve (12) years, assault 
and battery upon a female under the age of twelve (12) years with the intent 
to unlawfully carnally know her, robbery by the use of a deadly weapon, 
kidnapping for ransom, or any Class X felony. Persons convicted of the offenses 
of this subsection (b) shall be given a determinate, and not an indeterminate 
sentence. 


History. 

Acts 19138, ch. 8, § 1; Shan., § 7202a1; Acts 
1923, ch. 52, § 1; Code 1932, § 11766; Acts 
1973, ch. 163, §§ 1, 2; 1974, ch. 768, § 1; 1979, 
ch. 318, § 15; T.C.A. (orig. ed.), § 40-2707. 


Code Commission Notes. The Sentencing 
Reform Act of 1989 in effect repealed the Class 
X Felonies Act of 1979. 


Cross-References. 
Criminal Sentencing Reform Act, title 40, ch. 
35. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 31.34, 32.2. 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, §§ 45, 48, 49; 10 Tenn. 
Juris., Drugs and Druggists, § 5; 20 Tenn. 
Juris., Pardon and Parole, § 7; 24 Tenn. Juris., 
Verdict, § 12. 


Law Reviews. 
The Indeterminate Sentence Law in Tennes- 
see, 25 Tenn. L. Rev. 366. 
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NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

Construction with Other Laws. 

. Prospective Operation. 

Age Limit. 

Felonies Covered. 

—Capital Offenses. 

—Murder. 

. —Fraudulent Breach of Trust. 

. Assault to Commit Sexual Battery. 
10. Instructions. 

11. Verdict. 

12. —Minimum Fixed as Surplusage. 
13. —Omission of Minimum Term. 
14. —Maximum Term. 

15. Judgment. 

16. Increase of Sentence. 

17. Reduction of Sentence. 

18. Appeal — Correction of Verdict. 
19. Double Jeopardy. 

20. Prior Law. 


OONA TWA WHE 


1. Constitutionality. 

This section does not deprive defendant of 
due process of law or right of a jury trial. Woods 
v. State, 130 Tenn. 100, 169 S.W. 558, 1914 
Tenn. LEXIS 7, L.R.A. (n.s.) 1915F531 (1914). 

Since it is a valid function of the general 
assembly to prescribe the various punishments 
juries are authorized to impose for the commis- 
sion of crimes, this section is not unconstitu- 
tional under Tenn. Const., art. II, § 1 as an 
illegal invasion of the powers of the judiciary. 
Sharp v. State, 513 S.W.2d 189, 1974 Tenn. 
Crim. App. LEXIS 276 (Tenn. Crim. App. 1974); 
Jackson v. State, 539 S.W.2d 337, 1976 Tenn. 
Crim. App. LEXIS 379 (Tenn. Crim. App. 1976). 

Where defendants were convicted of third 
degree burglary under § 39-3-404 (repealed), 
after the jury was instructed by the trial judge 
regarding increasing the minimum sentence 
under this section as amended in 1973, but the 
jury fixed the punishment at only three to 10 
years, the court held that, since the defendants 
had not been adversely affected by the statute, 
they had no standing in court to attack it on the 
constitutional ground that it could have 
doubled their sentence, thus changing the 
statutory prescribed penalty for the offense. 
Halpin v. State, 515 S.W.2d 658, 1974 Tenn. 
Crim. App. LEXIS 233 (Tenn. Crim. App. 1974). 

The caption of the 1973 amendment (Acts 
1973, ch. 163) to the section disclosed its pur- 
pose and conformed to Tenn. Const., art. II, 
§ 17. Halpin v. State, 515 S.W.2d 658, 1974 
Tenn. Crim. App. LEXIS 233 (Tenn. Crim. App. 
1974). 


2. Construction with Other Laws. 
Notwithstanding the passage of this section, 

§ 40-20-1038 is still in force, and should be given 

in charge to jury where punishment is as low as 


12 months in the penitentiary. Jenkins v. State, 
163 Tenn. 635, 45 S.W.2d 531, 1931 Tenn. 
LEXIS 160 (1932). 


3. Prospective Operation. 

The section is not retroactive, and, when it is 
treated as retroactive, there is reversible error, 
resulting in remand for a new trial. Gass v. 
State, 130 Tenn. 581, 172 S.W. 305, 1914 Tenn. 
LEXIS 61 (1914). 


4. Age Limit. 

This statute by its express terms not apply- 
ing to persons under 18 years of age, one under 
that age, convicted of manslaughter, was sub- 
ject to have an assessment of punishment only 
under the law as it stood independent of or 
before this act was passed. Martin v. State, 130 
Tenn. 508, 172 S.W. 311, 1914 Tenn. LEXIS 51 
(1914). 

The statute has no application to accused 
under 18, where the crime is punishable by 
penitentiary confinement. Haynes v. State, 144 
Tenn. 178, 231 S.W. 543, 1920 Tenn. LEXIS 70 
(1921). 


5. Felonies Covered. 


6. —Capital Offenses. 

This statute is inapplicable to capital of- 
fenses. State ex rel. Crumpler v. Henderson, 1 
Tenn. Crim. App. 47, 428 S.W.2d 800, 1968 
Tenn. Crim. App. LEXIS 95 (Tenn. Crim. App. 
1968); State ex rel. Quinn v. State, 2 Tenn. 
Crim. App. 82, 451 S.W.2d 701, 1969 Tenn. 
Crim. App. LEXIS 308 (Tenn. Crim. App. 1969). 

Where an offense such as robbery with a 
deadly weapon is punishable by death the stat- 
ute prescribes no maximum term of imprison- 
ment and the indeterminate sentence law does 
not apply. State ex rel. Crumpler v. Henderson, 
1 Tenn. Crim. App. 47, 428 S.W.2d 800, 1968 
Tenn. Crim. App. LEXIS 95 (Tenn. Crim. App. 
1968); State ex rel. Quinn v. State, 2 Tenn. 
Crim. App. 82, 451 S.W.2d 701, 1969 Tenn. 
Crim. App. LEXIS 308 (Tenn. Crim. App. 1969). 


7. —Murder. 

The indeterminate sentence law does not 
apply to crime of murder in the first degree. 
Franks v. State, 187 Tenn. 174, 213 S.W.2d 105, 
1948 Tenn. LEXIS 423 (1948). 

Where a defendant pleads guilty to an indict- 
ment charging murder the jury by its verdict 
must determine the degree of unlawful homi- 
cide of which he is guilty and, may in absence of 
statutory prohibition fix the maximum term of 
his sentence at the same number of years as the 
minimum term for that offense. State ex rel. 
Brinkley v. Wright, 193 Tenn. 26, 241 S.W.2d 
859, 1951 Tenn. LEXIS 322 (1951). 

Habeas corpus will not lie to declare an 
indeterminate sentence, by a court with full 
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jurisdiction, for first degree murder void where 
defendant did not appeal, even though the 
supreme court later in another case for the first 
time held the indeterminate sentence law did 
not apply to first degree murder cases, without 
indicating the decision was to be applied retro- 
actively. State ex rel. Gosnell v. Edwards, 198 
Tenn. 83, 277 S.W.2d 444, 1955 Tenn. LEXIS 
347 (1955). 

When a jury verdict in a prosecution for 
second degree murder provides for minimum 
and maximums, it is not proper under the 
determinate sentence law. State v. Williams, 
575 S.W.2d 948, 1978 Tenn. LEXIS 694 (Tenn. 
1978). 

Second degree murder is punishable by a 
determinate sentence of life or any number of 
years not less than 10, and the precise sen- 
tence, without qualification, and without upper 
and lower limits, is fixed by the jury. State v. 
Williams, 575 S.W.2d 948, 1978 Tenn. LEXIS 
694 (Tenn. 1978). 


8. —Fraudulent Breach of Trust. 

The statute is applicable in determining sen- 
tence to be imposed for fraudulent breach of 
trust. Burke v. State, 157 Tenn. 105, 6 S.W.2d 
556, 1927 Tenn. LEXIS 54 (1928). 


9. Assault to Commit Sexual Battery. 

Assault to commit sexual battery is not one of 
the crimes excepted from the provisions of this 
section. State v. Lindsay, 637 S.W.2d 886, 1982 
Tenn. Crim. App. LEXIS 448 (Tenn. Crim. App. 
1982). 


10. Instructions. 

Charge which in substance incorporated the 
form of verdict provided by this section, which 
advise jury that if defendant were guilty of 
verdict should fix his punishment at imprison- 
ment in penitentiary “for not more than — 
years,” was not erroneous as implying that the 
sentence could only be for whole years. Switzer 
v. State, 2138 Tenn. 671, 378 S.W.2d 760, 1964 
Tenn. LEXIS 436 (1964). 

Even where the jury is to impose the sen- 
tence, it is not inconsistent with this require- 
ment that the judge instruct the jury that no 
greater sentence may be imposed on a defen- 
dant than that imposed at an earlier trial for 
the same offense where no evidence of super- 
vening conduct is offered at the second trial. 
Pinkard v. Neil, 311 F. Supp. 711, 1970 U.S. 
Dist. LEXIS 12088 (M.D. Tenn. 1970). 

Failure of the judge to instruct under this 
section and failure of the jury to fix the mini- 
mum sentence upon a conviction of involuntary 
manslaughter constituted harmless error, since 
under a correct charge the jury could not have 
fixed a lesser period of confinement than that 
imposed, and under this section as amended a 
substantially longer minimum sentence could 
have been imposed. Cole v. State, 512 S.W.2d 
598, 1974 Tenn. Crim. App. LEXIS 281 (Tenn. 
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Crim. App. 1974), superSeded by statute as 
stated in, State v. Rogers, — S.W.2d —, 1997 
Tenn. Crim. App. LEXIS 1044 (Tenn. Crim. 
App. Oct. 17, 1997). 

In resentencing a defendant, the manner in 
which the jury is informed that their only duty 
is to fix the punishment is not material. Harris 
v. State, 576 S.W.2d 588, 1978 Tenn. Crim. App. 
LEXIS 337 (Tenn. Crim. App. 1978). 


11. Verdict. 

Verdict of jury which found defendant guilty 
of transfer of forged papers with intent to 
defraud and imposed “minimum” sentence was 
not void since such sentence could be deter- 
mined by reference to the statute and such 
sentenced was in effect both the minimum and 
maximum. Smith v. State, 212 Tenn. 209, 369 
S.W.2d 537, 1963 Tenn. LEXIS 415 (1963). 

Where, under this section, a defendant con- 
victed of receiving stclen goods of the value of 
less than $100 under § 39-3-1113 (repealed) 
was sentenced to 18 months to five years in the 
penitentiary, the sentence was not so excessive 
as to be arbitrary, capricious or motivated by 
passion or prejudice on the part of the jury. 
Meade v. State, 530 S.W.2d 784, 1975 Tenn. 
Crim. App. LEXIS 282 (Tenn. Crim. App. 1975). 

Where an offense is punishable by an inde- 
terminate sentence, the prerogative of setting 
both maximum and minimum terms of the 
sentence is vested exclusively in jury. Hudson v. 
State, 534 S.W.2d 322, 1975 Tenn. Crim. App. 
LEXIS 303 (Tenn. Crim. App. 1975). 

Where the defendant was found guilty of 
“assault with intent to commit rape” an offense 
for which he was subject to be punished by 
confinement in the penitentiary for not less 
than one year nor more than five years or in the 
discretion of the jury, by jail or workhouse 
sentence of not more than one year and a fine 
not exceeding $500, the verdict affixing the 
defendant’s punishment at 15 years imprison- 
ment in the penitentiary and judgment thereon 
assessing his punishment at the penitentiary 
sentence of not less than six years nor more 
than 15 years were not authorized by the stat- 
ute. Hudson v. State, 5384 S.W.2d 322, 1975 
Tenn. Crim. App. LEXIS 303 (Tenn. Crim. App. 
1975). 

Where three offenses of equal rank were 
charged and the proof made out a prima facie 
case on more than one count, since there is no 
way to determine to which count or counts the 
general verdict of guilty applied, this section 
does not apply and the general verdict is in- 
valid. King v. State, 549 S.W.2d 686, 1976 Tenn. 
Crim. App. LEXIS 394 (Tenn. Crim. App. 1976). 

Verdict in prosecution for second degree mur- 
der which fixed the period of confinement at 
“not less ten years but not more than fifteen” 
was cast in the form of an intermediate sen- 
tence, in no way complied with the requirement 
of certainty of time required by the determinate 
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sentence law, and was facially void. State v. 
Williams, 575 S.W.2d 948, 1978 Tenn. LEXIS 
694 (Tenn. 1978). 

The decision in Farris v. State, 535 S.W.2d 
608 (Tenn. 1976), that Acts 1973, ch. 163, § 2, 
was void did not hold that a parole charge 
rendered a conviction reversible, void, or void- 
able. State v. Garrard, 693 S.W.2d 921, 1985 
Tenn. Crim. App. LEXIS 3032 (Tenn. Crim. 
App. 1985). 


12. —Minimum Fixed as Surplusage. 

Since the jury is required to fix maximum 
punishments in a verdict fixing confinement at 
from one to two years, the minimum was sur- 
plusage, and verdict and judgment valid. Hen- 
sley v. State, 166 Tenn. 551, 64 S.W.2d 13, 1933 
Tenn. LEXIS 115 (1933). 

Where jury fixed minimum and maximum 
sentence, portion of verdict fixing minimum 
would be disregarded as surplusage where be- 
low the statutory minimum. Taylor v. State, 
212 Tenn. 187, 369 S.W.2d 385, 1963 Tenn. 
LEXIS 411 (1963). 


13. —Omission of Minimum Term. 

Where verdict fixed only the maximum term 
of imprisonment, the court on appeal added the 
minimum term. Pope v. State, 149 Tenn. 176, 
258 S.W. 775, 1923 Tenn. LEXIS 90 (1924). 

The minimum term fixed by law becomes in 
effect a part of the judgment whether the judg- 
ment so recites or not. Leek v. State, 216 Tenn. 
337, 392 S.W.2d 456, 1965 Tenn. LEXIS 580 
(1965). 


14. —Maximum Term. 

Where jury returned general verdict of guilty 
without fixing maximum term under indict- 
ment consisting of three counts charging break- 
ing and entering, larceny and receiving stolen 
goods, the trial court erred in sentencing defen- 
dants to serve from three to five years under 
larceny count, since it was duty of jury under 
indeterminate sentence act to fix maximum 
period of sentence. Oliver v. State, 169 Tenn. 
320, 87 S.W.2d 566, 1935 Tenn. LEXIS 47 
(1935). 

This section confided to the jury the power to 
fix maximum sentences. Gilliam v. State, 174 
Tenn. 388, 126 S.W.2d 305, 1938 Tenn. LEXIS 
103 (1939). 

Where sentence for a crime comes under the 
indeterminate sentence law, the jury is re- 
quired to fix the maximum punishment, and 
when it fails to do so the verdict is invalid. 
Nicholas v. State, 211 Tenn. 264, 364 S.W.2d 
895, 1963 Tenn. LEXIS 349 (1963). 

Defendant was not denied due process where 
jury at second trial for same offense imposed a 
greater sentence than was imposed at the first 
trial, as it is within the province of the jury in 
Tennessee to fix the maximum sentence of 


JUDGMENT AND SENTENCE 


40-20-107 


convicted felons. Britt v. Tollett, 315 F. Supp. 
401, 1970 U.S. Dist. LEXIS 11577 (E.D. Tenn. 
1970). 

Jury verdict finding defendant guilty of sec- 
ond degree murder and fixing his punishment 
at not less than 10 years in the state peniten- 
tiary was not a proper sentence under the 
determinate sentence law, as it was facially 
vague and ambiguous, and did not reflect a 
definite or certain period but partook instead of 
the nature of the first half of an indeterminate 
sentence. Such a sentence could not be treated 
as a determinate 10-year sentence. State v. 
Williams, 575 S.W.2d 948, 1978 Tenn. LEXIS 
694 (Tenn. 1978). 


15. Judgment. 

The minimum punishment for the offense 
becomes part of the judgment whether the 
judgment recites it or not, but on appeal the 
judgment is corrected to show the minimum 
and maximum. McBee v. State, 526 S.W.2d 124, 
1974 Tenn. Crim. App. LEXIS 237 (Tenn. Crim. 
App. 1974). 


16. Increase of Sentence. 

A person may be resentenced; and even a 
more severe sentence imposed at a second trial 
does not invalidate the conviction. Harris v. 
State, 576 S.W.2d 588, 1978 Tenn. Crim. App. 
LEXIS 337 (Tenn. Crim. App. 1978). 


17. Reduction of Sentence. 

The sentence, though indeterminate, not less 
than the minimum nor more than the maxi- 
mum, is subject to be reduced after minimum 
shall have been served. Woods v. State, 130 
Tenn. 100, 169 S.W. 558, 1914 Tenn. LEXIS 7, 
L.R.A. (n.s.) 1915F531 (1914). 


18. Appeal — Correction of Verdict. 

Where, on a trial for assault with intent to 
commit murder in the first degree, the proof 
showed that the offense was committed on the 
31st day of March, 1913, the convict should 
have been sentenced under this indeterminate 
law for not less than three nor more than 21 
years, and the verdict assessing the punish- 
ment at seven years in the penitentiary, and 
the judgment sentencing the convict for that 
period are both erroneous, but the supreme 
court will modify the judgment and enter a 
judgment under this law for confinement in the 
penitentiary for a term of not less than three 
nor more than 21 years. McCommon v. State, 
130 Tenn. 1, 168 S.W. 581, 1914 Tenn. LEXIS 1 
(1914). 

Modification of judgment of lower court 
wherein jury found defendant guilty of grand 
larceny though evidence did not show that 
value of goods taken were in excess of $60.00 so 
that sentence would read for one-year impris- 
onment did not violate indeterminate sentence 
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law, since if case was sent back to the jury it 
could not fix a sentence less than one year. 
Corlew v. State, 181 Tenn. 220, 180 S.W.2d 900, 
1944 Tenn. LEXIS 364 (1944). 

State has the right the same as defendant 
under this section for jury to fix maximum 
term, hence, where evidence showed that maxi- 
mum value of goods taken in grand larceny 
conviction did not exceed $60.00, the supreme 
court would modify sentence if state would 
agree to accept remittitur of sentence of three 
years for grand larceny to sentence of one year 
for petit larceny. Corlew v. State, 181 Tenn. 220, 
180 S.W.2d 900, 1944 Tenn. LEXIS 364 (1944). 

Where a jury fixed defendant’s sentence at 
not more than 20 years nor less than 10 years 
and the trial court entered judgment for a 
period of not more than 20 years, the court of 
criminal appeals had the authority and duty to 
modify the sentence to specify both the mini- 
mum and maximum term of not less than 10 
nor more than 20 years, the statutory penalty. 
Rocket v. State, 480 S.W.2d 920, 1972 Tenn. 
Crim. App. LEXIS 327 (Tenn. Crim. App. 1972). 


19. Double Jeopardy. 
Motion by defendant on second trial for vol- 
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untary manslaughter that he could not be 
placed on trial for any offense higher than 
involuntary manslaughter where foreman of 
jury at first trial reported that jury had agreed 
on verdict of involuntary manslaughter but 
could not agree upon punishment was properly 
denied since there was no verdict on first trial 
as verdict was not completed until amount of 
sentence was determined by jury. Gang v. State, 
191 Tenn. 468, 234 S.W.2d 997, 1950 Tenn. 
LEXIS 460 (1950). 


20. Prior Law. 

Prior to the passage of this section the dis- 
cretion was vested in juries and trial courts to 
fix the punishment of persons convicted of peni- 
tentiary offenses at imprisonment for a definite 
period between the minimum and maximum 
terms defined as a penalty for the offense 
committed. West v. State, 140 Tenn. 358, 204 
S.W. 994, 1918 Tenn. LEXIS 48 (1918), over- 
ruled, Thomas v. State, 201 Tenn. 645, 301 
S.W.2d 358, 1957 Tenn. LEXIS 345 (1957), 
overruled in part, Thomas v. State, 201 Tenn. 
645, 301 S.W.2d 358, 1957 Tenn. LEXIS 345 
(1957). 


40-20-108. Sentence for definite period construed as indeterminate. 


(a) If, through mistake or otherwise, any person is sentenced for a definite 
period of time for any offense, the sentence shall not be void, but the person 
shall be deemed to be sentenced nevertheless as provided by the terms of 
§§ 40-20-107 — 40-20-110, and shall be entitled to all the benefits and subject 
to the liabilities under §§ 40-20-107 — 40-20-110 in the same manner and to 
the same extent as if sentence had been pronounced in the terms and manner 
required thereby. 

(b) This section shall have no application in the case of persons convicted of 
second degree murder, rape of a female over the age of twelve (12) years, carnal 
knowledge and abuse of a female under the age of twelve (12) years, assault 
and battery upon a female under the age of twelve (12) years with the intent 
to unlawfully carnally know her, robbery by the use of a deadly weapon, or 
kidnapping for ransom. Persons convicted of the offenses of this subsection (b) 
shall be given a determinate, and not an indeterminate sentence. 


History. 

Acts 1913, ch. 8, § 2; Shan., § 7202a5; Code 
1932, § 11770; Acts 1974, ch. 768, § 2; T.C.A. 
(orig. ed.), § 40-2708. 


Cross-References. 
Criminal Sentencing Reform Act, title 40, ch. 
35. 


Textbooks. 
Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, § 48. 
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NOTES TO DECISIONS 


Analysis 


1. Applicability. 
2. Erroneous Verdict — Correction on Appeal. 
3. Minimum Term Becomes Part of Judgment. 


1. Applicability. 

In cases in which the jury returns a determi- 
nate sentence when they should have returned 
an indeterminate sentence, this section con- 
trols. State v. Smith, 627 S.W.2d 356, 1982 
Tenn. LEXIS 378 (Tenn. 1982), superseded by 
statute as stated in, State v. Boyce, 920 S.W.2d 
224, 1995 Tenn. Crim. App. LEXIS 58 (Tenn. 
Crim. App. 1995). 


2. Erroneous Verdict — Correction on Ap- 
peal. 

Where defendant was convicted of assault 
with intent to commit murder in the first de- 
gree and jury fixed sentence at seven years, the 
court on appeal modified sentence to not less 
than three nor more than 21 years. McCommon 
v. State, 130 Tenn. 1, 168 S.W. 581, 1914 Tenn. 
LEXIS 1 (1914). 

Where a verdict fixes only the maximum 
term of imprisonment, a judgment following 
the same will be corrected on appeal to show 
the minimum and maximum terms. Pope v. 
State, 149 Tenn. 176, 258 S.W. 775, 1923 Tenn. 
LEXIS 90 (1924); Leek v. State, 216 Tenn. 337, 
392 S.W.2d 456, 1965 Tenn. LEXIS 580 (1965); 
Greer v. State, 1 Tenn. Crim. App. 407, 443 
S.W.2d 681, 1969 Tenn. Crim. App. LEXIS 331 
(Tenn. Crim. App. 1969); Davis v. State, 1 Tenn. 
Crim. App. 479, 445 S.W.2d 933, 1969 Tenn. 
Crim. App. LEXIS 336 (Tenn. Crim. App. 1969). 

Where defendant was convicted of assault 
with intent to commit voluntary manslaughter 
and jury fixed sentence at two years but did not 


fix a minimum sentence, supreme court modi- 
fied sentence to confinement in penitentiary for 
not less than one year nor more than two years. 
Holt v. State, 210 Tenn. 188, 357 S.W.2d 57, 
1962 Tenn. LEXIS 423 (1962). 

Where sentence in grand larceny prosecution 
was fixed at 10 years which was the maximum 
provided by law, sentence would be modified to 
incorporate the minimum provided by law so as 
to provide that defendants would serve not 
more than 10 years and not less than three 
years. McCullough v. State, 216 Tenn. 513, 392 
S.W.2d 954, 1965 Tenn. LEXIS 594 (1965). 

Where the jury’s verdict fixes only the maxi- 
mum term of imprisonment and the judgment 
of the trial court does likewise in cases where 
imprisonment is subject to the indeterminate 
sentence law, the court of criminal appeals has 
the authority and duty to modify the sentence 
to specify both the minimum and maximum 
term of imprisonment. Davis v. State, 1 Tenn. 
Crim. App. 479, 445 S.W.2d 933, 1969 Tenn. 
Crim. App. LEXIS 336 (Tenn. Crim. App. 1969). 

The minimum punishment for the offense 
becomes part of the judgment whether the 
judgment recites it or not, but on appeal the 
judgment is corrected to show the minimum 
and maximum. McBee v. State, 526 S.W.2d 124, 
1974 Tenn. Crim. App. LEXIS 237 (Tenn. Crim. 
App. 1974). 


3. Minimum Term Becomes Part of Judg- 
ment. 

Under this section the minimum term fixed 
by law becomes, in effect, a part of the judg- 
ment whether the judgment so recites or not. 
State ex rel. Brinkley v. Wright, 193 Tenn. 26, 
241 S.W.2d 859, 1951 Tenn. LEXIS 322 (1951); 
Leek v. State, 216 Tenn. 337, 392 S.W.2d 456, 
1965 Tenn. LEXIS 580 (1965). 


40-20-1009. Jail sentences and fines unaffected. 


Sections 40-20-107 — 40-20-110 shall not interfere with the operation of 
statutes providing for punishment for certain offenses by fine or imprisonment 


in the county jail or both. 


History. 
Acts 1913, ch. 8, § 1; Shan., § 7202a4; Code 
1932, § 11769; T.C.A. (orig. ed.), § 40-2709. 


Cross-References. 
Criminal Sentencing Reform Act, title 40, ch. 
35. 


40-20-110. Sentence for separate offenses — Parole considerations. 


(a) If a person is sentenced for two (2) or more separate offenses, sentence 
shall be pronounced for each offense, and imprisonment may equal, but shall 
not exceed, the total of the maximum terms provided by law for the offenses, 
which total shall, for the purpose of §§ 40-20-107 — 40-20-110, be construed as 
one (1) continuous term of imprisonment. 
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(b)(1) The department of correction shall notify the board of parole when 


inmates sentenced to consecutive sentences which require custodial parole 


consideration reach parole eligibility on their initial sentences. 
(2) The board shall determine when the inmate will begin service of the 


inmate’s consecutive sentence. 


(3) No parole certificate shall be required, and the inmate shall be heard 
for parole when eligible on the inmate’s consecutive sentence. 

(4) The board has the authority to begin custodial parole effective on any 
date on or after the custodial parole eligibility date. 

(5) A bona fide offer of employment shall not be required for custodial 


parole. 


History. 

Acts 1913, ch. 8, § 1; Shan., § 7202a3; Code 
1932, § 11768; Acts 1982, ch. 739, § 1; T.C.A. 
(orig. ed.), § 40-2710; Acts 1990, ch. 645, § 1; 
1998, ch. 1049, § 19. 


Compiler’s Notes. 

Acts 2012, ch. 727, § 1 amended § 4-3-104, 
which concerns name changes of departments 
and divisions, to provide that references to the 
board of probation and parole, formerly re- 
ferred to in this section, are deemed references 
to the board of parole. 


Cross-References. 
Criminal Sentencing Reform Act, title 40, ch. 
35. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 32.161. 


Attorney General Opinions. 

Retroactive custodial parole hearing autho- 
rized for first of consecutive sentences, OAG 
98-089 (4/15/98). 


NOTES TO DECISIONS 


Analysis 


1. In General. 
2. Consecutive Sentences. 


1. In General. 

This section has no application to determi- 
nate sentences. Howell v. State, 569 S.W.2d 
428, 1978 Tenn. LEXIS 620 (Tenn. 1978). 


2. Consecutive Sentences. 
Where defendant was convicted of passing a 


worthless check of an amount greater than 
$100 and also for false pretenses, it was proper 
to provide for consecutive sentences where de- 
fendant had two prior misdemeanor convictions 
for passing bad checks, was awaiting trial on 
other multiple indictments and was being held 
for other violations in other Tennessee counties 
as well as in other states. Murray v. State, 586 
S.W.2d 839, 1979 Tenn. Crim. App. LEXIS 327 
(Tenn. Crim. App. 1979). 


40-20-111. Concurrent or cumulative sentences. 


(a) When any person has been convicted of two (2) or more offenses, 
judgment shall be rendered on each conviction after the first conviction; 
provided, that the terms of imprisonment to which the convicted person is 
sentenced shall run concurrently or cumulatively in the discretion of the trial 
judge. The exercise of the discretion of the trial judge shall be reviewable by 
the supreme court on appeal. 

(b) In any case in which a defendant commits a felony while the defendant 
was released on bail in accordance with chapter 11, part 1 of this title, and the 
defendant is convicted of both offenses, the trial judge shall not have discretion 
as to whether the sentences shall run concurrently or cumulatively, but shall 
order that the sentences be served cumulatively. 


History. 
Code 1858, § 5228; Shan., § 7201; Acts 1919, 


ch. 115, § 1; Code 1932, § 11764; Acts 1979, ch. 
227, § 1; T.C.A. (orig. ed.), § 40-2711. 
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Compiler’s Notes. 

This section may be affected by the Criminal 
Sentencing Reform Act of 1989. See ch. 35 of 
this title. 


Cross-References. 
Criminal Sentencing Reform Act, title 40, ch. 
3D. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 32.174. 
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Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, § 47. 


Law Reviews. 

Special Project: Criminal Procedure as de- 
fined by the Tennessee Supreme Court (Julian 
L. Bibb and Walter Sillers Weems), 30 Vand. L. 
Rev. (4) 691. 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

. Purpose. 

Discretion of Trial Judge. 

—Informing Jury. 

. —Reviewable by Supreme Court. 

. Form of Judgment. 

. Judgment Not Stating Concurrent or Cumu- 
lative. 

. Jurisdiction to Impose Cumulative Sen- 
tences. 

9. —Sentences of Different Courts. 

10. Suspending Judgment Until Trial for 

Other Offenses. 

11. Retrial. 

12. Habeas Corpus. 

18. Defendants Meriting Consecutive Sen- 

tences. 

14. —Persistent Offender. 

15. —Professional Criminal. 

16. —Multiple Offender. 

17. Amendment of Judgment. 

18. Presumption of Concurrent Sentence. 

19. Consecutive Sentence Mandatory. 

20. Not Mandatory. 

21. Cumulative Sentences. 


NYATRONH 


[e) 


1. Constitutionality. 

The imposition of cumulative sentences when 
authorized by this section constituted neither 
cruel and unusual punishment within the 
meaning of the fourteenth amendment to the 
United States constitution nor a violation of 
due process under that amendment. Wooten v. 
State, 477 S.W.2d 767, 1971 Tenn. Crim. App. 
LEXIS 476 (Tenn. Crim. App. 1971). 

The supreme court declined to hold retroac- 
tive Gray v. State, 5388 S.W.2d 391, 1976 Tenn. 
LEXIS 489 (Tenn. 1976), establishing a stan- 
dard as to the imposition of consecutive sen- 
tences. Huddleston v. State, 576 S.W.2d 8, 1978 
Tenn. Crim. App. LEXIS 334 (Tenn. Crim. App. 
1978). 


2. Purpose. 

The object is to use consecutive sentencing, 
where appropriate, to protect society from 
those who are unwilling to lead a productive life 
and resort to criminal activity in furtherance of 


their antisocietal life style. Saeger v. State, 592 
S.W.2d 909, 1979 Tenn. Crim. App. LEXIS 303 
(Tenn. Crim. App. 1979). 


3. Discretion of Trial Judge. 

It is in the discretion of the trial judge as to 
whether sentences should run concurrently or 
consecutively. Wooten v. State, 477 S.W.2d 767, 
1971 Tenn. Crim. App. LEXIS 476 (Tenn. Crim. 
App. 1971); Williams v. State, 520 S.W.2d 371, 
1974 Tenn. Crim. App. LEXIS 260 (Tenn. Crim. 
App. 1974); Saeger v. State, 592 S.W.2d 909, 
1979 Tenn. Crim. App. LEXIS 303 (Tenn. Crim. 
App. 1979). 

Imposing consecutive sentences on three 
charges of assault with intent to commit mur- 
der in the first degree was not abuse of discre- 
tion. McCracken v. State, 489 S.W.2d 48, 1972 
Tenn. Crim. App. LEXIS 290 (Tenn. Crim. App. 
1972), 

Where defendant entered a Marine Corps 
Reserve facility armed with a rifle, disarmed a 
guard by force and confiscated the guard’s pis- 
tol, then drove the guard against his will to an 
isolated area in defendant’s car and fired a shot 
at him when the victim tried to escape, there 
were three separate offenses for which separate 
convictions and separate punishments could be 
had, armed robbery, kidnapping, and assault to 
commit murder, and the trial judge did not 
abuse his discretion in ordering consecutive 
sentences. McBee v. State, 526 S.W.2d 124, 
1974 Tenn. Crim. App. LEXIS 237 (Tenn. Crim. 
App. 1974). 

Where defendant committed separate acts of 
rape against the same victim at different times 
and places, which acts were the product of 
several intents, being totally unresponsive to 
her pleas, the trial judge did not abuse his 
discretion in making the multiple rape sen- 
tences consecutive rather than concurrent. Lil- 
lard v. State, 528 S.W.2d 207, 1975 Tenn. Crim. 
App. LEXIS 324, 81 A.L.R.3d 1217 (Tenn. Crim. 
App. 1975). 

In exercising his discretion as to whether 
multiple sentences should run consecutively, a 
trial judge need not consider whether the of- 
fense arose out of a single criminal episode, but 
should impose consecutive terms only after 
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finding that such terms are necessary in order 
to protect the public. Gray v. State, 538 S.W.2d 
391, 1976 Tenn. LEXIS 489 (Tenn. 1976), su- 
perseded by statute as stated in, State v. 
Wilkerson, — S.W.2d —, 1994 Tenn. Crim. App. 
LEXIS 56 (Tenn. Crim. App. Feb. 2, 1994), 
superseded by statute as stated in, State v. 
Thompson, — S.W.2d —, 1994 Tenn. Crim. App. 
LEXIS 366 (Tenn. Crim. App. June 15, 1994), 
superseded by statute as stated in, State v. 
Copeland, — S.W.2d —, 1995 Tenn. Crim. App. 
LEXIS 807 (Tenn. Crim. App. Sept. 27, 1995), 
superseded by statute as stated in, State v. 
Webb, — S.W.2d —, 1995 Tenn. Crim. App. 
LEXIS 820 (Tenn. Crim. App. Oct. 4, 1995), 
superseded by statute as stated in, State v. 
Kendrick, — S.W.2d —, 1995 Tenn. Crim. App. 
LEXIS 870 (Tenn. Crim. App. Oct. 25, 1995), 
superseded by statute as stated in, State v. 
Boshears, — S.W.2d —, 1995 Tenn. Crim. App. 
LEXIS 904 (Tenn. Crim. App. Nov. 15, 1995), 
superseded by statute as stated in, State v. 
Massengale, — S.W.3d —, 2002 Tenn. Crim. 
App. LEXIS 879 (Tenn. Crim. App. Oct. 21, 
2002); McCook v. State, 555 S.W.2d 411, 1977 
Tenn. Crim. App. LEXIS 297 (Tenn. Crim. App. 
1977), cert. denied, Richardson v. Tennessee, 
434 U.S. 942, 98 S. Ct. 436, 54 L. Ed. 2d 302, 
1977 U.S. LEXIS 3932 (1977). 

Where the defendant has already been sen- 
tenced in a federal court, a sentence imposed in 
the state court runs consecutively unless the 
state court determines in the exercise of its 
discretion that good cause exists to run the 
sentence concurrently and explicitly so orders. 
State v. Graham, 544 §.W.2d 921, 1976 Tenn. 
Crim. App. LEXIS 341 (Tenn. Crim. App. 1976). 

Although the record did not contain the 
judge’s reasons for the imposition of consecu- 
tive sentences as required by Gray v. State, 538 
S.W.2d 391, 1976 Tenn. LEXIS 489 (Tenn. 
1976), where the defendants were obviously 
dangerous offenders, the error was harmless. 
Wiley v. State, 552 S.W.2d 410, 1977 Tenn. 
Crim. App. LEXIS 240 (Tenn. Crim. App. 1977); 
Jett v. State, 556 S.W.2d 236, 1977 Tenn. Crim. 
App. LEXIS 289 (Tenn. Crim. App. 1977), su- 
perseded by statute as stated in, State v. Shir- 
ley, 6 S.W.3d 243, 1999 Tenn. LEXIS 575 (Tenn. 
1999). 

Where defendant engaged in a heinous, vio- 
lent, premeditated and brutal crime without 
any indication of mercy for his victim, the trial 
judge did not abuse his discretion in ordering 
consecutive sentences. McCook v. State, 555 
S.W.2d 411, 1977 Tenn. Crim. App. LEXIS 297 
(Tenn. Crim. App. 1977), cert. denied, Richard- 
son v. Tennessee, 434 U.S. 942, 98S. Ct. 436, 54 
L. Ed. 2d 302, 1977 U.S. LEXIS 3932 (1977). 

Where the trial judge, in ordering consecu- 
tive sentences, relied solely upon the dangerous 
offender classification but the only aggravating 
circumstances alluded to had to do with the 
dangerous nature of the offenses and the fact 
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that two such offenses were perpetrated, this 
judgment was clearly contrary to the holding in 
Gray v. State, 588 S.W.2d 391, 1976 Tenn. 
LEXIS 489 (Tenn. 1976). Peabody v. State, 556 
S.W.2d 547, 1977 Tenn. Crim. App. LEXIS 291 
(Tenn. Crim. App. 1977). 

Where trial judge ran a portion of the defen- 
dant’s sentences for crimes against nature con- 
secutively on the ground that he was dangerous 
to young boys because he had formed an orga- 
nization of small boys for the purpose of engag- 
ing them in homosexual activity and had pur- 
chased alcohol and tobacco for them, running 
the sentences consecutively complied with the 
broad guidelines of Gray v. State, 538 S.W.2d 
391, 1976 Tenn. LEXIS 489 (Tenn. 1976), and 
was not an abuse of discretion. Bethany v. 
State, 565 S.W.2d 900, 1978 Tenn. Crim. App. 
LEXIS 294 (Tenn. Crim. App. 1978). 

The trial court did not abuse its discretion in 
fixing consecutive sentences on conviction of 
defendant on two counts of rape and one count 
of first-degree burglary where the violence and 
threats accompanying the entire episode, in 
which the jury found defendant a full partici- 
pant, were sufficient to constitute aggravating 
circumstances justifying such sentences. Seel- 
bach v. State, 572 S.W.2d 267, 1978 Tenn. Crim. 
App. LEXIS 326 (Tenn. Crim. App. 1978). 

Trial judge did not abuse his discretion in 
ordering consecutive sentences where defen- 
dant was convicted on two counts of armed 
robbery and two counts of voluntary man- 
slaughter; all of the crimes were inherently 
dangerous and were accompanied by aggravat- 
ing circumstances. State v. Cannon, 661 S.W.2d 
893, 1983 Tenn. Crim. App. LEXIS 366 (Tenn. 
Ct. App. 1983). 

The trial court did not have discretion to run 
the sentences concurrently. State v. Greer, 697 
S.W.2d 603, 1985 Tenn. Crim. App. LEXIS 2739 
(Tenn. Crim. App. 1985). 


4, —Informing Jury. 

Trial court did not err in failing to inform jury 
that he intended to order sentences to run 
consecutively since such decision rested in dis- 
cretion of court and jury had nothing to do with 
the matter. Hayes v. State, 4 Tenn. Crim. App. 
360, 470 S.W.2d 950, 1971 Tenn. Crim. App. 
LEXIS 402 (Tenn. Crim. App. 1971). 


5. —Reviewable by Supreme Court. 

The word reviewable is used in the adjectival 
sense in the statute and does not impose a 
mandatory duty upon the supreme court to 
grant a hearing in every such case appealed. 
Saeger v. State, 711 S.W.2d 612, 1986 Tenn. 
Crim. App. LEXIS 2596 (Tenn. Crim. App. 
1986). 


6. Form of Judgment. 

Where there are two convictions of separate 
offenses, it is proper that the judgment in one of 
the cases should provide that the imprisonment 
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thereunder should commence at the expiration 
of the imprisonment imposed in the other case. 
Mitchell v. State, 92 Tenn. 668, 23 S.W. 68, 1893 
Tenn. LEXIS 22 (1893). 

T.C.A. § 40-20-111(a) indicates that imposi- 
tion of judgments, including sentences, for ex- 
isting convictions shall occur in a progressive 
fashion with the successive sentences being 
determined to be served concurrently or con- 
secutively to those previously imposed. State v. 
Arnold, 824 S.W.2d 176, 1991 Tenn. Crim. App. 
LEXIS 811 (Tenn. Crim. App. 1991). 


7. Judgment Not Stating Concurrent or 
Cumulative. 

Where three separate sentences were im- 
posed upon the defendant such sentences were 
construed as concurrent in absence of specific 
adjudgment by trial court that such sentences 
were to be cumulative. Howe v. State, 170 Tenn. 
571, 98 S.W.2d 93, 1936 Tenn. LEXIS 33 (1936). 

The rule laid down in Howe v. State ex rel. 
Pyne, 170 Tenn. 571, 98 S.W.2d 93, 1936 Tenn. 
LEXIS 33 (1936), is expressly limited to a 
conviction under this section and decides that 
where a person is convicted of two or more 
offenses on a trial under a single indictment he 
shall be sentenced separately for each offense, 
and if the trial judge fails to exercise his dis- 
cretion and direct specifically whether the sen- 
tences shall run concurrently or cumulatively 
they shall be construed to run concurrently. 
State ex rel. York v. Russell, 180 Tenn. 515, 176 
S.W.2d 820, 1944 Tenn. LEXIS 316 (1944). 

Where the trial court’s judgment, as stated 
both in the minutes and the bill of exceptions, is 
silent as to whether the sentence imposed 
should run concurrently with or consecutively 
to the sentence imposed for the defendant’s 
prior conviction, the sentences are served con- 
currently. State v. Bouchard, 563 S.W.2d 561, 
1977 Tenn. Crim. App. LEXIS 265 (Tenn. Crim. 
App. 1977). 


8. Jurisdiction to Impose Cumulative 
Sentences. 

Jurisdiction to inflict cumulative punishment 
is dependent, not on the accident that the 
offender has been convicted twice or more be- 
fore the same tribunal, but on the fact that 
distinct violations of law have been committed 
by one individual whose malefactions merit 
separate and, therefore, cumulative penalties. 
Bundy v. State, 176 Tenn. 198, 140 S.W.2d 154, 
1939 Tenn. LEXIS 115 (1940). 

Where defendant committed burglary and 
rape as parts of same transaction, trial judge 
acted properly in imposing consecutive sen- 
tences for each crime, since the burglary was 
complete upon entry into the house with felo- 
nious intent, and the rape constituted a sepa- 
rate crime. Greer v. State, 539 S.W.2d 855, 1976 
Tenn. Crim. App. LEXIS 390 (Tenn. Crim. App. 
1976). 
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Because defendant was on parole when he 
committed the crimes for which he was sen- 
tenced in 1998 and again in 2004, the manda- 
tory terms of T.C.A. § 40-20-111(b) had no 
application; the terms of T.C.A. § 40-28-123(a) 
applied. Faulkner v. State, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 1264 (Tenn. Crim. 
App. Dec. 12, 2005), aff'd, 226 S.W.3d 358, 2007 
Tenn. LEXIS 370 (Tenn. Apr. 27, 2007). 


9. —Sentences of Different Courts. 

The trial court of one county could properly 
impose a sentence to commence upon the ter- 
mination of a sentence imposed upon the defen- 
dant by the court of another county. Bundy v. 
State, 176 Tenn. 198, 140 S.W.2d 154, 1939 
Tenn. LEXIS 115 (1940). 

This statute cannot be construed as prohib- 
iting the imposition of a sentence to commence 
after the expiration of a sentence imposed by 
another court. Bundy v. State, 176 Tenn. 198, 
140 S.W.2d 154, 1939 Tenn. LEXIS 115 (1940). 

Asentence may be run consecutively only toa 
previously imposed sentence, so that a trial 
court could not run the sentence imposed in the 
case before it consecutively to any sentence 
which might later be imposed as the result of 
charges then pending in another county. 
Thompson v. State, 565 S.W.2d 889, 1977 Tenn. 
Crim. App. LEXIS 319 (Tenn. Crim. App. 1977). 

Generally, the last sentencing court should 
have the responsibility to determine whether or 
not a sentence should be served consecutively. 
Otherwise, the first sentencing court’s action 
would be preemptive of the last court’s function 
and power to impose a sentence which is based 
upon all that has gone before. State v. Arnold, 
824 S.W.2d 176, 1991 Tenn. Crim. App. LEXIS 
811 (Tenn. Crim. App. 1991). 


10. Suspending Judgment Until Trial for 
Other Offenses. 

The trial court has authority to retain a 
convicted prisoner within its jurisdiction, and 
to provide for his safe custody until he can be 
tried for each of several offenses of which he 
may stand indicted, and for this purpose, the 
execution of the judgment of conviction may be 
suspended until the other cases can be tried. 
Allen v. State, 77 Tenn. 651, 1882 Tenn. LEXIS 
116 (1882); Spencer v. State, 125 Tenn. 64, 140 
S.W. 597, 1911 Tenn. LEXIS 7, 38 L.R.A. (n.s.) 
680 (1911). 


11. Retrial. 

Where upon second trial after reversal trial 
court imposed same formula in determining 
whether sentences in multiple convictions were 
to run consecutively or concurrently as was 
used at the first trial, there was no abuse of 
discretion or violation of due process even 
though jury imposed harsher sentences at sec- 
ond trial. Britt v. State, 2 Tenn. Crim. App. 581, 
455 S.W.2d 625, 1969 Tenn. Crim. App. LEXIS 
366 (Tenn. Crim. App. 1969), cert. denied, Britt 
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v. Tennessee, 402 U.S. 946, 91S. Ct. 1631, 29 L. 
Ed. 2d 114, 1971 U.S. LEXIS 2184 (1971). But 
see Britt v. Tollett, 329 F. Supp. 568, 1971 U.S. 
Dist. LEXIS 12826 (E.D. Tenn. 1971). 

Where on retrial jury imposed harsher sen- 
tences and state trial judge exercised his dis- 
cretion in running sentences imposed against 
petitioner in such manner that petitioner’s 
maximum aggregate sentence was doubled 
over that initially imposed at his first trial, 
petitioner was being punished without due pro- 
cess for having exercised his right of appeal 
from judgment convicting him, absent showing 
in record of any aspects of petitioner’s life, 
health, habit, conduct and mental or moral 
propensities which required a more severe sen- 
tence to fit the aggregate punishment to the 
offender. Britt v. Tollett, 329 F. Supp. 568, 1971 
U.S. Dist. LEXIS 12826 (E.D. Tenn. 1971). 

Where defendant pleaded guilty to three 
sales of marijuana and court imposed concur- 
rent sentences and later the court withdrew 
acceptance of such pleas, the court’s imposition 
of consecutive sentences, upon defendant’s con- 
victions was treated as a denial of constitu- 
tional rights where court made no record of 
reasons for the harsher penalty. Williams v. 
State, 503 S.W.2d 109, 1973 Tenn. LEXIS 436 
(Tenn. 1973). 


12. Habeas Corpus. 

Under statute limiting review of trial court’s 
discretion to cases where an appeal has been 
taken, supreme court was without jurisdiction 
to modify a judgment upon a writ of habeas 
corpus. State ex rel. Underwood v. Brown, 193 
Tenn. 113, 244 S.W.2d 168, 1951 Tenn. LEXIS 
334 (1951). 

Trial court judge might not have had the 
discretion to sentence petitioner concurrently 
for aggravated rape, rape and burglary when 
one of the offenses might have been committed 
when petitioner was released on bail; as such, 
petitioner should have been allowed to with- 
draw the guilty pleas. McLaney v. Bell, 59 
S.W.3d 90, 2001 Tenn. LEXIS 764 (Tenn. 2001), 
overruled in part, Summers v. State, 212 
S.W.3d 251, 2007 Tenn. LEXIS 15 (Tenn. 2007), 
overruled in part, Brown v. Lewis, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 155 (Tenn. Crim. 
App. Feb. 22, 2007), overruled in part, Nevilles 
v. United States, — F. Supp. 2d —, 2015 U.S. 
Dist. LEXIS 40237 (W.D. Tenn. Mar. 30, 2015), 
overruled in concurring opinion at State v. 
Taylor, — S.W.3d —, 2015 Tenn. Crim. App. 
LEXIS 849 (Tenn. Crim. App. Oct. 13, 2015). 


13. Defendants Meriting Consecutive Sen- 
tences. 

Consecutive sentencing should be reserved 
for: (1) The persistent offender; (2) The profes- 
sional criminal; (3) The multiple offender; (4) 
The dangerous ‘mentally abnormal person; and 
(5) The dangerous offender. Gray v. State, 538 
S.W.2d 391, 1976 Tenn. LEXIS 489 (Tenn. 
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1976), superseded by statute as stated in, State 
v. Wilkerson, — S.W.2d —, 1994 Tenn. Crim. 
App. LEXIS 56 (Tenn. Crim. App. Feb. 2, 1994), 
superseded by statute as stated in, State v. 
Thompson, — S.W.2d —, 1994 Tenn. Crim. App. 
LEXIS 366 (Tenn. Crim. App. June 15, 1994), 
superseded by statute as stated in, State v. 
Copeland, — S.W.2d —, 1995 Tenn. Crim. App. 
LEXIS 807 (Tenn. Crim. App. Sept. 27, 1995), 
superseded by statute as stated in, State v. 
Webb, — S.W.2d —, 1995 Tenn. Crim. App. 
LEXIS 820 (Tenn. Crim. App. Oct. 4, 1995), 
superseded by statute as stated in, State v. 
Kendrick, — S.W.2d —, 1995 Tenn. Crim. App. 
LEXIS 870 (Tenn. Crim. App. Oct. 25, 1995), 
superseded by statute as stated in, State v. 
Boshears, — S.W.2d —, 1995 Tenn. Crim. App. 
LEXIS 904 (Tenn. Crim. App. Nov. 15, 1995), 
superseded by statute as stated in, State v. 
Massengale, — S.W.3d —, 2002 Tenn. Crim. 
App. LEXIS 879 (Tenn. Crim. App. Oct. 21, 
2002); State v. Chapman, 724 S.W.2d 378, 1986 
Tenn. Crim. App. LEXIS 2733 (Tenn. Crim. 
App. 1986). 

Where defendant had previously been twice 
convicted for armed robbery, he was a persis- 
tent offender as defined in Gray v. State, 538 
S.W.2d 391, 1976 Tenn. LEXIS 489 (Tenn. 
1976), and therefor the imposition of consecu- 
tive sentences by the trial judge was proper. 
Adams v. State, 547 S.W.2d 553, 1977 Tenn. 
LEXIS 560 (Tenn. 1977). 

Where defendants needlessly struck each 
robbery victim a vicious blow on the head, they 
were dangerous offenders for the purpose of 
imposing consecutive sentences. Wiley v. State, 
552 S.W.2d 410, 1977 Tenn. Crim. App. LEXIS 
240 (Tenn. Crim. App. 1977). 

Where defendant was convicted both of forg- 
ery and uttering a forged instrument, and he 
had multiple prior convictions for the same or 
like offenses, the setting of consecutive sen- 
tences was proper. Anderson v. State, 553 
S.W.2d 85, 1977 Tenn. Crim. App. LEXIS 277 
(Tenn. Crim. App. 1977). 

Where defendant was convicted of kidnap- 
ping, rape, robbery and grand larceny, and the 
evidence plainly showed that he participated or 
aided and abetted in all these crimes, the trial 
judge did not abuse his discretion in ordering 
consecutive sentences. McCook v. State, 555 
S.W.2d 411, 1977 Tenn. Crim. App. LEXIS 297 
(Tenn. Crim. App. 1977), cert. denied, Richard- 
son v. Tennessee, 434 U.S. 942, 98S. Ct. 436, 54 
L. Ed. 2d 302, 1977 U.S. LEXIS 3932 (1977). 

Professional criminals or multiple offenders 
are the certain classifications for which con- 
secutive sentencing is reserved. State v. 
Walker, 713 S.W.2d 332, 1986 Tenn. Crim. App. 
LEXIS 2579 (Tenn. Crim. App. 1986). 

Under Tenn. R. Crim. P. 32(c)(3)(C) and un- 
der T.C.A. § 40-20-111(b) of this section, con- 
secutive sentencing is mandatory when a de- 
fendant commits a felony while on bond and the 
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defendant is subsequently convicted of both 
offenses. State v. Hastings, 25 S.W.3d 178, 1999 
Tenn. Crim. App. LEXIS 1312 (Tenn. Crim. 
App. 1999). 


14. —Persistent Offender. 

The “persistent offender” is one who has 
previously been convicted of two felonies or of 
one felony and two misdemeanors committed at 
different times when he was over 18 years of 
age. State v. Chapman, 724 S.W.2d 378, 1986 
Tenn. Crim. App. LEXIS 2733 (Tenn. Crim. 
App. 1986). 


15. —Professional Criminal. 

The “professional criminal” is one who has 
knowingly devoted himself to criminal acts as a 
major source of livelihood or who has substan- 
tial income or resources not shown to be derived 
from sources other than criminal activity. State 
v. Chapman, 724 S.W.2d 378, 1986 Tenn. Crim. 
App. LEXIS 2733 (Tenn. Crim. App. 1986). 


16. —Multiple Offender. 

The multiple offender is defined as “one 
whose record of criminal activity is extensive.” 
Saeger v. State, 592 S.W.2d 909, 1979 Tenn. 
Crim. App. LEXIS 303 (Tenn. Crim. App. 1979). 


17. Amendment of Judgment. 

Where judgment was entered on guilty pleas 
to simple assault that defendant serve a term of 
11 months and 29 days at a county penal farm, 
with no suggestion that the sentences were to 
be consecutive, or even that two separate sen- 
tences were adjudged, the trial judge could not 
amend that judgment two and one-half years 
later to provide for consecutive sentences. Ray 
v. State, 576 S.W.2d 598, 1978 Tenn. Crim. App. 
LEXIS 341 (Tenn. Crim. App. 1978). 


18. Presumption of Concurrent Sentence. 

Where separate sentences are imposed upon 
a defendant, those sentences are construed to 
be concurrent in the absence of a specific ad- 
judgment by the trial court that they were to be 
cumulative. Ray v. State, 576 S.W.2d 598, 1978 
Tenn. Crim. App. LEXIS 341 (Tenn. Crim. App. 
1978). 


19. Consecutive Sentence Mandatory. 
Trial court properly ordered that defendant’s 
three-year sentence for theft be served consecu- 
tively with another sentence because defendant 
committed the offenses in the other case while 
released on bond in this case; thus, under 
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T.C.A. § 40-20-111(b) and Tenn. R. Crim. P. 
32(c)(3), consecutive sentencing was manda- 
tory. Although defendant was not on bail when 
the instant offense was committed, the chrono- 
logical order of convictions was irrelevant be- 
cause the sentences were mandatorily consecu- 
tive in either case. State v. Zwarton, — S.W.3d 
—, 2013 Tenn. Crim. App. LEXIS 135 (Tenn. 
Crim. App. Feb. 14, 2013). 

Imposition of consecutive sentences was 
mandated, as defendant was on bail for the 
instant charges when he committed other felo- 
nies. State v. Tyree, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 64 (Tenn. Crim. App. Jan. 
29, 2016). 

Defendant’s claim that defendant should 
have received consecutive sentences for crimes 
committed while released on bail failed because 
defendant received such sentences. State v. 
Holland, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 1048 (Tenn. Crim. App. Dec. 21, 2017). 


20. Not Mandatory. 

Although defendant was indicted for offenses 
and convicted at trial, she was not released 
from jail on bond for those offenses at the time 
she committed the current offenses, theft and 
aggravated burglary, and thus there was no 
basis for mandatory consecutive sentencing in 
this case, nor was there a discretionary basis 
for ordering such. State v. Gentry, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 599 (Tenn. Crim. 
App. Aug. 12, 2016), affd, — S.W.3d —, 2017 
Tenn. LEXIS 733 (Tenn. Nov. 29, 2017). 


21. Cumulative Sentences. 

Circuit court properly dismissed defendant’s 
motion for failure to appear at a scheduled 
hearing because, while defendant filed a three- 
page, pro se motion alleging that consecutive, 
rather than concurrent, sentencing was man- 
dated, and the trial court afforded him a hear- 
ing on the motion, counsel was unable to confer 
with defendant or otherwise ensure his appear- 
ance at the hearing inasmuch as defendant 
failed to include his address or any other con- 
tact information in his motion, and no evidence 
was presented during the hearing establishing 
that defendant received an illegal sentence that 
was a material component of his guilty plea. 
State v. Odom, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 920 (Tenn. Crim. App. Dec. 9, 
2016), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 237 (Tenn. Apr. 12, 2017). 


40-20-112. Judgment of infamy — Right of suffrage — Competency as 


a witness. 


Upon conviction for any felony, it shall be the judgment of the court that the 
defendant be infamous and be immediately disqualified from exercising the 
right of suffrage. No person so convicted shall be disqualified to testify in any 
action, civil or criminal, by reason of having been convicted of any felony, and 
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the fact of conviction for any felony may only be used as a reflection upon the 


person’s credibility as a witness. 


History. 

Code 1858, § 5226 (deriv. Acts 1829, ch. 23, 
§ 71); Shan., § 7199; mod. Code 1932, § 11762; 
Acts 1941, ch. 64, § 1; C. Supp. 1950, § 11762; 
Acts 19538, ch. 194, § 1; 1972, ch. 740, § 4(70); 
1981, ch. 342, § 1; T.C.A. (orig. ed.), § 40-2712; 
Acts 1996, ch. 675, § 33. 


Code Commission Notes. Infamous crimes 
designated by this section prior to May 18, 
1981, were: “abusing a female child, arson and 
felonious burning, bigamy, burglary, felonious 
breaking and entering d dwelling house, feloni- 
ous breaking into a business house, outhouse 
other than a dwelling house, bribery, buggery, 
counterfeiting, violating any of the laws to 
suppress the same, forgery, incest, larceny, 
horse stealing, perjury, robbery, receiving sto- 
len property, rape, sodomy, stealing bills of 
exchange or other valuable papers, subornation 
of perjury, and destroying a will.” 


Cross-References. 
Acts purging registration, § 2-2-106. 
Criminal actions, U.S. Const., am. V. 
Duties of election coordinator, § 2-11-202. 


Exclusion of right to vote for infamous crimi- 
nals, Tenn. Const., art. IV, § 2. 

Notice of infamy, § 40-20-113. 

Qualified voters, § 2-2-102. 

Restoration of suffrage, §§ 2-2-139, 40-29- 
101. 

Right of citizens to vote, U.S. Const., am. XV. 

Right to suffrage, Tenn. Const., art. I, § 5. 

Suffrage for persons convicted of infamous 
crimes, § 2-19-1438. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 25.45, 27.32, 32.64, 32.223. 

Tennessee Jurisprudence, 4 Tenn. Juris., Au- 
tomobiles, § 15; 6 Tenn. Juris., Citizenship, 
§ 2; 8 Tenn. Juris., Criminal Procedure, § 49; 
17 Tenn. Juris., Larceny and Theft, § 2; 25 
Tenn. Juris., Witnesses, § 16. 


Law Reviews. 

Competency of Witnesses and the Trial of 
Frank James (Donald F. Paine), 37 No. 11 Tenn. 
B.J. 14 (2001). 

Infamy as Ground of Disqualification in Ten- 
nessee, 22 Tenn. L. Rev. 544. 


NOTES TO DECISIONS 


Analysis 


. Applicability. 

Judgment at Subsequent Term. 
. Competency of Witnesses. 
Appeal. 

. Restoration After Pardon. 

. Retroactive Application. 
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. Applicability. 

This statute pertains to specific disabilities, 
that is, the loss of the right to vote and the 
retention of the right to testify; it does not 
pertain to the right of a convicted felon to seek 
access to records under the Public Records Act, 
§ 10-7-503. Cole v. Campbell, 968 S.W.2d 274, 
1998 Tenn. LEXIS 208 (Tenn. 1998). 


2. Judgment at Subsequent Term. 

A judgment may be rendered on the verdict, 
at a subsequent term to that at which the 
verdict was rendered. Greenfield v. State, 66 
Tenn. 18, 1872 Tenn. LEXIS 442 (1872); State v. 
Miller, 65 Tenn. 513, 1873 Tenn. LEXIS 396 
(1873); Whitney v. State, 74 Tenn. 247, 1880 
Tenn. LEXIS 242 (1880); Spencer v. State, 125 
Tenn. 64, 140 S.W. 597, 1911 Tenn. LEXIS 7, 38 
L.R.A. (n.s.) 680 (1911). 


3. Competency of Witnesses. 

The provision that person convicted of infa- 
mous crime is not disqualified to testify but 
that such conviction is to go to his credibility 


applies alike to a person convicted before or 
after such amendment. Strunk v. State, 209 
Tenn. 1, 348 S.W.2d 339, 1958 Tenn. LEXIS 278 
(1958). . 

Credibility of witness shown to have been 
declared infamous was for the jury. Haggard v. 
Jim Clayton Motors, Inc., 216 Tenn. 625, 393 
S.W.2d 292, 1965 Tenn. LEXIS 608 (1965). 

So much of judgment of infamy as purported 
to render defendant incapable of giving evi- 
dence in courts of state was erroneous and 
would be stricken from the judgment. Grooms 
v. State, 2 Tenn. Crim. App. 61, 450 S.W.2d 805, 
1969 Tenn. Crim. App. LEXIS 305 (Tenn. Crim. 
App. 1969). 

Disenfranchisement does not render a person 
incapable of testifying in any court but is a fact 
which may be considered as to his credibility. 
Grooms v. State, 2 Tenn. Crim. App. 61, 450 
S.W.2d 805, 1969 Tenn. Crim. App. LEXIS 305 
(Tenn. Crim. App. 1969). 


4. Appeal. 

It is not reversible error for the trial judge to 
include as part of the judgment a sentence of 
infamy, upon the conviction for a crime that 
does not carry with it a judgment of infamy for 
the sentence can be corrected on appeal. Griffin 
v. State, 109 Tenn. 17, 70 S.W. 61, 1902 Tenn. 
LEXIS 54 (1902). 


5. Restoration After Pardon. 
Person convicted of crime and adjudged infa- 
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mous, was, after pardon and right living, en- 
titled to restoration on his petition and showing 
in circuit court, and was entitled to appeal from 
judgment dismissing his petition, and to make 
affidavit for such appeal on pauper’s oath. In re 
Curtis, 6 Tenn. Civ. App. (6 Higgins) 12 (1915). 


6. Retroactive Application. 

Expanded scope of infamous crimes could not 
be applied retroactively, and provisions of §§ 2- 
2-139 and 2-19-143 attempting to retroactively 
disenfranchise felons whose crimes were not 
infamous at time of conviction were unconsti- 
tutional and violated Tenn. Const., art. I, § 5. 
Gaskin v. Collins, 661 S.W.2d 865, 1983 Tenn. 
LEXIS 751 (Tenn. 1983). 
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Where homicide was not listed by former 
T.C.A. § 40-2712 (now T.C.A. § 40-20-112) asa 
crime of infamy at the time petitioner commit- 
ted the offense of first degree murder in 1980, 
the trial court erred by applying a 1981 enact- 
ment to declare petitioner infamous under 
T.C.A. § 40-20-112 for having committed a 
felony; the resulting disenfranchisement of pe- 
titioner qualified as a restraint on liberty, and 
therefore he was entitled to limited habeas 
corpus relief under Tenn. Const. art. I, § 15. 
May v. Carlton, 245 S.W.3d 340, 2008 Tenn. 
LEXIS 10 (Tenn. Jan. 18, 2008). 


DECISIONS UNDER PRIOR LAW 


Analysis 


. Construction with Other Acts — Habitual 
Criminal. 

. Infamous Offenses. 

. —Bad Checks. 

. —Concealing Stolen Property. 

Rape. 

. —Separate Counts. 

. —Disqualification as Witness. 

. Deprivation of Voting Rights. 

. Mandatory Application. 
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. Construction with Other Acts — Ha- 
bitual Criminal. 

Where prior offenses committed were not 
infamous crimes at the time of their commis- 
sion, but were made infamous thereafter by 
Acts 1941, ch. 64, they were not infamous for 
the purpose of subjecting defendant to punish- 
ment as an habitual criminal. Hill v. State, 182 
Tenn. 313, 186 S.W.2d 333, 1945 Tenn. LEXIS 
223 (1945). 


2. Infamous Offenses. 

Formerly horse stealing was not one of the 
offenses to which infamy and its disqualifica- 
tions were attached. Wilcox v. State, 50 Tenn. 
110, 1871 Tenn. LEXIS 71 (1871). 

The offense of begetting an illegitimate child 
by one’s sister-in-law is not an infamous crime. 
McCormick v. State, 135 Tenn. 218, 186 S.W. 
95, 1916 Tenn. LEXIS 23, L.R.A. (n.s.) 
1916F382 (1916). 

Conspiring to sell, transfer and deliver false 
and counterfeit obligations of the United 
States, with the intent that the same be used, 
passed or published as true, knowing that the 
obligations were false and counterfeit is “violat- 
ing the laws to suppress counterfeiting.” Pruitt 
v. State, 3 Tenn. Crim. App. 256, 460 S.W.2d 
385, 1970 Tenn. Crim. App. LEXIS 390 (Tenn. 
Crim. App. 1970). 

It was improper to adjudge defendant infa- 
mous upon conviction of voluntary manslaugh- 
ter. Howard v. State, 506 S.W.2d 951, 1973 


Tenn. Crim. App. LEXIS 243 (Tenn. Crim. App. 
1973). 

Homicide is not an infamous crime. Williams 
v. State, 520 S.W.2d 371, 1974 Tenn. Crim. App. 
LEXIS 260 (Tenn. Crim. App. 1974). 

Sentence of defendants convicted of receiving 
stolen property in excess of $100 would be 
modified to strike improper provision that de- 
fendants were disqualified from exercising the 
elective franchise. Patmon v. State, 524 S.W.2d 
677, 1974 Tenn. Crim. App. LEXIS 249 (Tenn. 
Crim. App. 1974). 

Violation of age of consent is not the same or 
included in the phrase abusing a female child 
which is listed in the infamy statute; therefore, 
a defendant who had been previously convicted 
of rape and violation of age of consent could not 
be sentenced as a habitual criminal, since his 
previous convictions did not meet the require- 
ments of that statute. State v. Townsend, 525 
S.W.2d 842, 1975 Tenn. LEXIS 662 (Tenn. 
1975). 

Neither sodomy nor buggery is defined in this 
section, or elsewhere in the code, and there 
appears to have been no authoritative determi- 
nation by the courts of this state as to their 
respective meanings as employed in this stat- 
ute. Evans v. State, 571 S.W.2d 283, 1978 Tenn. 
LEXIS 643 (Tenn. 1978). 

“Larceny,” as used in this section, included all 
of the statutory forms of that crime including 
larceny from the person. Evans v. State, 571 
S.W.2d 283, 1978 Tenn. LEXIS 643 (Tenn. 
1978). 

At common law neither sodomy nor buggery 
included any form of oral-genital sex, but 
rather, taken together, referred only to anal 
copulation among humans and to the copula- 
tion of a human with a beast. Evans v. State, 
571 S.W.2d 283, 1978 Tenn. LEXIS 643 (Tenn. 
1978). 

Neither sodomy nor buggery as those terms 
are used in this section is coextensive with the 
“crime against nature” prohibited by § 39-2- 
612 (repealed), which has been interpreted as 
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including several oral sex acts. Evans v. State, 
571 S.W.2d 283, 1978 Tenn. LEXIS 643 (Tenn. 
1978). 

Forgery was an included offense under this 
section, but passing a forged instrument was 
not. Williams v. State, 576 S.W.2d 766, 1978 
Tenn. Crim. App. LEXIS 366 (Tenn. Crim. App. 
1978). 

The general assembly has specifically identi- 
fied those offenses which it deems infamous in 
this section. Tate v. Collins, 496 F. Supp. 205, 
1980 U.S. Dist. LEXIS 13354 (W.D. Tenn. 
1980). 

Neither a conviction of voluntary manslaugh- 
ter nor assault with intent to commit voluntary 
manslaughter renders one infamous pursuant 
to this section which permits the use of convic- 
tions of infamous crimes as a reflection upon 
credibility. State v. Morgan, 541 S.W.2d 385, 
1976 Tenn. LEXIS 544 (Tenn. 1976). 


3. —Bad Checks. 

Violation of § 39-3-301 (repealed) by issuing 
a check for more than $100 without sufficient 
funds was not an infamous crime. Tines v. 
State, 553 S.W.2d 913, 1977 Tenn. Crim. App. 
LEXIS 281 (Tenn. Crim. App. 1977); Jett v. 
State, 556 S.W.2d 236, 1977 Tenn. Crim. App. 
LEXIS 289 (Tenn. Crim. App. 1977), super- 
seded by statute as stated in, State v. Shirley, 6 
S.W.3d 248, 1999 Tenn. LEXIS 575 (Tenn. 
1999). 


4, —Concealing Stolen Property. 

Prior to the separation of the offenses of 
receiving stolen property and concealing stolen 
property, concealing stolen property was an 
infamous crime under this section. Delay v. 
State, 563 S.W.2d 905, 1977 Tenn. Crim. App. 
LEXIS 267 (Tenn. Crim. App. 1977). 


5. Rape. 

“Aggravated rape” of a woman was “rape” for 
purposes of this section and was, therefore, a 
triggering offense for habitual criminality pur- 
suant to § 39-1-801 (repealed). State v. Mc- 
Miller, 614 S.W.2d 398, 1981 Tenn. Crim. App. 
LEXIS 329 (Tenn. Crim. App. 1981). 


6. —Separate Counts. 

Where, under an indictment containing two 
counts, there was a general verdict of guilty, 
assessing the punishment at five years’ impris- 
onment in the penitentiary, and in pronouncing 
judgment upon the verdict, the court, as a part 
of the judgment, adjudged the defendant to be 
“infamous,” the general verdict was applicable 
to the infamous offense of larceny which was 
clearly established by the evidence, and the 
judgment of infamy was affirmed. Davis v. 
State, 85 Tenn. 522, 3 S.W. 348, 1886 Tenn. 
LEXIS 80 (1886). 
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7. —Disqualification aS Witness. 

Conviction for petit larceny, even though it 
was a misdemeanor at the time of the convic- 
tion, rendered witness incompetent to testify, 
even though the decree did not impose disabili- 
ties of infamy, since it was the legal conse- 
quence of the conviction and sentence which 
rendered person incompetent. Fair v. State, 2 
Shan. 481 (1877). 

An authenticated copy of the record contain- 
ing a judgment declaring a witness infamous, 
and disqualifying him from giving evidence, 
was admissible to impeach him. Moore v. State, 
96 Tenn. 209, 33 S.W. 1046, 1895 Tenn. LEXIS 
26 (1896). 

Plea of guilty to crime of larceny did not 
render witness incompetent, if he had not been 
convicted or sentenced. Zachary v. State, 144 
Tenn. 623, 234 S.W. 758, 1921 Tenn. LEXIS 58 
(1921). 

Conviction for counterfeiting under federal 
law in a federal court in Kentucky did not bar 
plaintiff from swearing to bill in equity. Bur- 
dine v. Kennon, 186 Tenn. 200, 209 S.W.2d 9, 
1948 Tenn. LEXIS 537, 2 A.L.R.2d 577 (1948). 

Conviction of felony does not make evidence 
of witness inadmissible under this section un- 
less felony is listed herein as an infamous 
crime. May v. State, 192 Tenn. 53, 237 S.W.2d 
550, 1951 Tenn. LEXIS 380 (1951). 


8. Deprivation of Voting Rights. 

Provisions of (former version of) § 2-6-102 
expressly prohibiting incarcerated persons 
from utilizing the absentee ballot denied those 
incarcerated persons who had not been con- 
victed of an infamous crime and who were 
otherwise entitled to vote equal protection of 
the laws guaranteed by the U.S. Const., amend. 
14. Tate v. Collins, 496 F. Supp. 205, 1980 U.S. 
Dist. LEXIS 13354 (W.D. Tenn. 1980). 

There is no authorization for deprivation of 
voting rights of any citizen convicted of an 
“infamous crime” since the 1972 amendment of 
this section, which deleted a provision requir- 
ing disqualification from voting as part of cer- 
tain judgments of conviction. Crutchfield v. 
Collins, 607 S.W.2d 478, 1980 Tenn. App. 
LEXIS 387 (Tenn. Ct. App. 1980), superseded 
by statute as stated in, Taylor v. Neil, — S.W.2d 
—, 1993 Tenn. App. LEXIS 195 (Tenn. Ct. App. 
Mar. 17, 1993). 


9. Mandatory Application. 

Under the former section, it was mandatory 
upon the trial court to pronounce a judgment 
including infamy, and the failure of such court 
to do so did not relieve the defendant of such 
disability. Cambria Coal Co. v. Teaster, 179 
Tenn. 472, 167 S.W.2d 343, 1942 Tenn. LEXIS 
44 (1943). 
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40-20-113. Judgment of infamous crime to be sent to election commis- 
sion. 


The clerks of the criminal and circuit courts shall notify the county election 
commission of each person convicted of an infamous crime on a form to be 
furnished by the state coordinator of elections pursuant to § 2-11-202. 


History. Judgment of infamy, § 40-20-112. 
Acts 1981, ch. 345, § 1; 1982, ch. 631, § 1; Qualified voters, § 2-2-102. 


T.C.A., § 40-2713; Acts 1985, ch. 132, § 1; Restoration of suffrage, §§ 2-2-139, 40-29- 
2014, ch. 724, § 8. 101. 


Suffrage for persons convicted of infamous 


C -Ref : 
ross-References crimes, § 2-19-143. 


Acts purging registration, § 2-2-106. 
Duties of election coordinator, § 2-11-202. 


40-20-114. Disqualification from public office. 


(a) A person who has been convicted in this state of an infamous crime, as 
defined by § 40-20-112, other than one specified in subsection (b), or convicted 
under the laws of the United States or another state of an offense that would 
constitute an infamous crime if committed in this state, shall be disqualified 
from qualifying for, seeking election to or holding a public office in this state, 
unless and until that person’s citizenship rights have been restored by a court 
of competent jurisdiction. 

(b) Notwithstanding the provisions of subsection (a) to the contrary, a 
person convicted in this state of an infamous crime, as defined by § 40-20-112, 
or convicted under the laws of the United States or another state of an offense 
that would constitute an infamous crime if committed in this state, and the 
offense was committed while that person is holding an elected public office at 
the federal level, or in this or any other state or any political subdivision of this 
or any other state, shall be forever disqualified from qualifying for, seeking or 
holding any public office in this state or any political subdivision of this state, 
if the offense was committed in the person’s official capacity or involved the 
duties of the person’s office. This subsection (b) shall apply even if the person’s 
citizenship rights have been restored, but shall not be construed as limiting the 
restoration of any other citizenship rights, including the right of suffrage 
provided for in § 2-2-1389, § 2-19-1438, or § 40-29-105. 

(c) If a person is holding an elected public office and was convicted of an 
infamous crime pursuant to the qualifications in subsection (b) that was 
committed prior to July 1, 2007, the person shall be allowed to remain in office 
for the remainder of the term, but shall forever be prohibited from qualifying 
for, seeking or holding any public office in this state or political subdivision of 
this state after July 1, 2007, or when the term expires or when the person 
vacates the office, whichever is first. ; 

(d) If a person is holding an elected public office and is convicted of an 
infamous crime pursuant to the qualifications in subsection (b) that was 
committed on or after July 1, 2007, the conviction shall be grounds for removal 
from office in the manner provided by law and the person shall forever be 
prohibited from qualifying for, seeking or holding any public office in this state 
or political subdivision of this state after July 1, 2007. 

(e) If any provision of this section or the application of this section to any 
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person or circumstance is held invalid, the invalidity shall not affect other 
provisions or applications of the section that can be given effect without the 


invalid provision or application, and to that end this section is declared to be 


severable. 


History. 

Code 1858, § 5227; Shan., § 7200; Code 
1932, § 11763; Acts 1979, ch. 306, § 13; T.C.A. 
(orig. ed.), § 40-2714; Acts 2007, ch. 325, § 1. 


Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 


Citizenship, § 2; 21 Tenn. Juris., Public Offi- 
cers, § 26. 


Law Reviews. 

Tennessee Civil Disabilities: A Systemic Ap- 
proach (Neil P. Cohen), 41 Tenn. L. Rev. 253 
(1974). 


NOTES TO DECISIONS 


Analysis 


. Applicability. 

. Holding Office Under the State. 
Murder Conviction. 

. Restoration to Citizenship. 
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. Applicability. 

The civil disability imposed by this section 
does not attach when a person is convicted of a 
crime in federal court and receives a sentence of 
less than one year. Stiner v. Musick, 571 S.W.2d 
149, 1978 Tenn. LEXIS 641 (Tenn. 1978). 


2. Holding Office Under the State. 

A city policeman holds office under the state. 
State ex rel. Harvey v. Knoxville, 166 Tenn. 
530, 64 S.W.2d 7, 1933 Tenn. LEXIS 111 (1933). 


3. Murder Conviction. 

Ajudgment convicting a policeman of murder 
automatically terminates his tenure of office. 
State ex rel. Harvey v. Knoxville, 166 Tenn. 
530, 64 S.W.2d 7, 1933 Tenn. LEXIS 111 (1933). 


4. Restoration to Citizenship. 

Duly elected commissioner could require 
other commissioners to meet and transact town 
business with him even though he had been 
convicted of forgery 20 years before election, 
since he had been restored under § 40-29-101 
to his rights of citizenship. Bryant v. Moore, 198 
Tenn. 335, 279 S.W.2d 517, 1955 Tenn. LEXIS 
376 (1955), superseded by statute as stated in, 
State v. Baltimore, — S.W.3d —, 2014 Tenn. 
Crim. App. LEXIS 451 (Tenn. Crim. App. May 
13, 2014). 


40-20-115. Disqualification from fiduciary office. 


The effect of a sentence of imprisonment in the penitentiary is to put an end 
to the right of the inmate to execute the office of executor, administrator or 
guardian, fiduciary or conservator, and operates as a removal from office. 


History. 

Code 1858, § 5230; Shan., § 7203; Code 
1932, § 11789; T.C.A. (orig. ed.), § 40-2715; 
Acts 2013, ch. 485, § 33. 


Compiler’s Note. 
Acts 2013, ch. 435, § 48 provided that the 


act, which amended this section, shall apply to 
actions commenced on or after July 1, 2013. 


Law Reviews. 

Tennessee Civil Disabilities: A Systemic Ap- 
proach (Neil P. Cohen), 41 Tenn. L. Rev. 253 
(1974). 


NOTES TO DECISIONS 


1. Conservator Disqualified. 

Trial court did not err in terminating the 
son’s powers of attorney or in dismissing his 
counter-petition to be appointed conservator for 
the ward because the son’s Nevada felony con- 
viction and his sentence to the Nevada Depart- 
ment of Corrections disqualified him from be- 


ing an agent or conservator for the ward; the 
plain language of the statute prohibits any 
person, who has received a sentence of impris- 
onment (whether the sentence is actually 
served), from serving as a fiduciary or conser- 
vator. In re Lemonte, — S.W.3d —, 2017 Tenn. 
App. LEXIS 751 (Tenn. Ct. App. Nov. 17, 2017). 
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40-20-116. Order of restitution. 


(a) Whenever a felon is convicted of stealing or feloniously taking or 
receiving property, or defrauding another of property, the jury shall ascertain 
the value of the property, if not previously restored to the owner, and the court 
shall, thereupon, order the restitution of the property, and, in case this cannot 
be done, that the party aggrieved recover the value assessed against the 
prisoner, for which execution may issue as in other cases. 

(b) If the property has been feloniously destroyed, the jury shall ascertain 
the damages sustained, upon which judgment shall be rendered in favor of the 
party aggrieved against the defendant, and execution shall issue as provided in 
subsection (a). 

(c) This section is cumulative, and does not deprive the party injured of any 


other right the party may have for the recovery of property or its value. 


History. 

Code 1858, §§ 5233-5235 (deriv. Acts 1829, 
ch. 23, § 79); Shan., §§ 7208-7210; Code 1932, 
§§ 11795-11797; T.C.A. (orig. ed.), §§ 40-2716 
— 40-2718. 


Cross-References. 
General sessions court empowered to issue 
execution, title 16, ch. 15, part 8. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 32.197. 


Law Reviews. 

The Tennessee Court System — Criminal 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 319. 


NOTES TO DECISIONS 


Analysis 


. Applicability. 

. “Convicted” Construed. 
. Extradited Prisoners. 

. Restitution. 
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. Applicability. 

T.C.A. § 40-20-116 authorizes the court to 
order restitution of property, or its value, to the 
victim only after the jury ascertains property 
value. State v. Bryant, 775 S.W.2d 1, 1988 Tenn. 
Crim. App. LEXIS 809 (Tenn. Crim. App. 1988). 


2. “Convicted” Construed. 

The word “convicted” refers to the jury’s 
verdict, and is distinct from judgment of the 
court. State ex rel. Barnes v. Garrett, 135 Tenn. 
617, 188 S.W. 58, 1915 Tenn. LEXIS 199, L.R.A. 
(n.s.) 1917B567 (1915). 


3. Extradited Prisoners. 

Statement in petition for extradition that 
requisition of fugitives was not for purpose of 
collecting a debt, or enforcing a penalty or to 
answer for any other private end, did not pre- 
clude order of restitution after such fugitives 
were convicted on burglary and larceny in Ten- 
nessee. Burton v. State, 214 Tenn. 9, 377 S.W.2d 
900, 1964 Tenn. LEXIS 441 (1964). 


4. Restitution. 

While the trial court ordered defendant to 
pay $5,000 in restitution to the storage com- 
pany, there was no proof regarding any pecuni- 
ary loss sustained by the company as a result of 
defendant’s crime, plus the presentence report 
did not list the company as a victim in the 
restitution section, and the restitution order 
was reversed. State v. Firestone, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 103 (Tenn. Crim. 
App. Feb. 16, 2017). 

Restitution order requiring defendant to pay 
a total restitution amount of $36,473.00 at the 
rate of $50 per month was error because, while 
the monthly payment amount was reasonable, 
given defendant’s age, education, and work 
history, defendant could not reasonably be ex- 
pected to pay the total amount, regardless of 
the length of a probationary term, and the 
provision that allowed restitution unpaid at the 
expiration of a defendant’s sentence to be con- 
verted into a civil judgment did not release the 
court from the obligation to set an amount of 
restitution and payment terms that the defen- 
dant could reasonably be expected to satisfy. 
State v. Ballew, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 226 (Tenn. Crim. App. Mar. 24, 
2017). 
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40-20-117. Jail or workhouse sentences of less than one (1) year. 


(a) Whenever any person is sentenced to imprisonment in a county jail or 
workhouse for a period not to exceed eleven (11) months and twenty-nine (29) 
days, the judge of the court in which the sentence is imposed may, in the judge’s 
discretion, include in the order of judgment suitable provisions and directions 
to the officer to whose custody the prisoner is committed for safekeeping as will 
ensure that the convicted person will be allowed to serve the sentence on 
nonconsecutive days, which may include, but is not limited to, weekends, 
between hours to be specified in the judgment, which provisions or directions 
may be revoked, suspended or amended from time to time by the judge of the 
committing court until the sentence is served or until the convicted person is 
lawfully released prior to the expiration of the person’s sentence. 

(b) The sheriff, warden, superintendent or other official having responsibil- 
ity for the safekeeping of the convicted person in any jail or workhouse shall 
adopt procedures for the release of the convicted person at the times specified 
in the order of judgment and for receiving the person back into custody at the 
specified times. Willful failure of any official to comply with the directions of 
the court constitutes contempt of court, punishable as provided by law for 
contempt generally. 

(c) Failure of the convicted person to surrender to the custody of the sheriff, 
warden, superintendent or other official responsible for the convicted person’s 
safekeeping in the jail or workhouse within the time specified in the order of 
judgment constitutes grounds for the suspension or revocation of the privilege 
granted, in the discretion of the court. The order of judgment may specify time 
limits beyond which a continued absence shall be considered an escape and the 
offender shall then be liable to punishment for escape as provided by law; 
provided, that the person sentenced may elect to serve the person’s sentence on 
consecutive days. 


History. 
Acts 1970, ch. 458, § 1; T.C.A., § 40-2719. 


County workhouses, title 41, ch. 2. 
Escape, § 39-16-605. 


Cross-References. 
Contempt, title 29, chapter 9. 


NOTES TO DECISIONS 


Analysis 746, 1994 Tenn. Crim. App. LEXIS 265 (Tenn. 


Crim. App. 1994). 
1. In General. Re a 


2. Flexibility in Serving Sentence. 2. Flexibility in Serving Sentence. 


1. In General. 

This provision indicates that in the opinion of 
the legislature a requirement of incarceration 
on nonconsecutive days is not an unreasonable 
one. State v. Gaines, 622 S.W.2d 819, 1981 
Tenn. LEXIS 497 (Tenn. 1981), superseded by 
statute as stated in, State v. Stone, 880 S.W.2d 


The sentence to the county workhouse could 
have been tailored to the needs of the indi- 
vidual prisoner allowing less isolation from the 
free community and a greater chance for reha- 
bilitation. Pendergrass v. Neil, 338 F. Supp. 
1198, 1971 U.S. Dist. LEXIS 13925 (M.D. Tenn. 
1971), modified, 456 F.2d 469, 1972 U.S. App. 
LEXIS 11030 (6th Cir. Tenn. 1972). 
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PART 2 


SPECIAL ALTERNATIVE INCARCERATION UNIT 
PROGRAM 


40-20-201. Department of correction — Authority. 


Notwithstanding any other provision of the law to the contrary, in the event 
that an offender is sentenced to confinement in the department of correction 
for six (6) years or less and is committed to the department, the department 
shall have the authority to place the offender in a special alternative incar- 
ceration unit in lieu of confinement in a regular state penal facility. In such a 
unit the offender shall, at a minimum, be required to participate for a period 
of ninety (90) days in an intensive regimen of work, exercise, military-type 
discipline and available treatment programs in accordance with policies and 
procedures established by the department. 


History. Attorney General Opinions. 
Acts 1989, ch. 217, § 2. Constitutionality, OAG 94-052 (4/6/94). 


40-20-202. Participation in available treatment programs. 


An offender’s participation in any available treatment programs shall be in 
addition to, and shall not have the effect of reducing or otherwise diminishing, 
the offender’s participation in the full regimen of work, exercise and military- 
type discipline required by the special alternative incarceration program. 


History. 
Acts 1989, ch. 217, § 3. 


40-20-203. Eligible offenders — Age. 


In placing an offender in a special alternative incarceration unit, the 
department of correction shall give priority to eligible offenders between the 
ages of seventeen (17) and twenty-five (25). In no event shall an offender who 
is over the age of thirty-five (35) be placed in a special alternative incarceration 
unit. 


History. 
Acts 1989, ch. 217, § 4; 1992, ch. 881, § 1. 


40-20-204. Classification of offender — Board approval. 


No offender shall be placed in a special alternative incarceration unit unless 
and until the offender has been classified by the department as a suitable 
candidate for an alternative treatment program in accordance with depart- 
mental policies and guidelines. 
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History. 
Acts 1989, ch. 217, § 5; 1990, ch. 720, § 1. 


Cross-References. 
Aggravated robbery, § 39-13-402. 
Offenses against the family, title 39, ch. 15. 


40-20-205. Excluded offenders. 


An offender convicted of any of the following offenses is ineligible to 
participate in the special alternative incarceration program: 

(1) Class A felony; 

(2) Aggravated robbery; 

(3) An offense involving sexual contact or sexual penetration, as defined 
in § 39-13-501; 

(4) An offense involving child abuse, child sexual abuse, or sexual exploi- 
tation of a minor; 

(5) An offense involving the illegal distribution or sale of a controlled 
substance or controlled substance analogue to a minor; 

(6) An offense involving serious bodily injury, as defined in § 39-11-106; or 

(7) An offense involving death to a victim or bystander. 


History. Cross-References. 
Acts 1989, ch. 217, § 6; 1992, ch. 838, § 4; Penalty for Class A felony, § 40-35-111. 
2012, ch. 848, § 32. 


40-20-206. Release to division of community services upon completion 
— Revocation of release. 


Notwithstanding any other provision of the law to the contrary, upon 
successful completion of a special alternative incarceration program, an 
offender shall be released to the supervision of the division of community 
services for the department of correction under the terms and conditions 
imposed by the department for the balance of the original sentence imposed by 
the trial court. Should an offender fail to comply with the terms and conditions 
of supervision imposed by the department after successful completion of the 
program, the release on supervision may be revoked by the trial judge 
pursuant to § 40-35-311. 


History. 
Acts 1989, ch. 217, § 7; 1990, ch. 720, § 2. 


40-20-207. Eligibility of certain drug offenders. 


Notwithstanding the six (6) year or less sentence limitation of this part, an 
especially mitigated offender, as defined by § 40-35-109, or a standard of- 
fender, as defined by § 40-35-105, who is convicted of a violation of § 39-17- 
417(a) with respect to a controlled substance in an amount less than that set 
out in § 39-17-417(i), is eligible for placement in the special alternative 
incarceration unit as defined and authorized by this part. 


History. 
Acts 1989, ch. 591, § 117. 
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PART 3 
SPECIAL TECHNICAL VIOLATOR UNIT 


40-20-301. Confinement in special technical violator unit. 


Notwithstanding any other provision of law to the contrary, in the event that 
an offender receives a suspension of sentence, has that suspension of sentence 
revoked for reasons other than the commission of a new felony offense, and is 
committed to the department of correction, the department shall have the 
authority to place the offender in a special technical violator unit in lieu of 
confinement in a regular state penal facility unless the court specifies other- 
wise in the order of revocation. If the court specifically prohibits the placement 
of an offender in a special technical violator unit, the court shall make findings 
of fact and state the reasons for its decision in the order of revocation. In such 
unit the offender shall, at a minimum, be required to participate for a period 
of one hundred twenty (120) days in an intensive regimen of work and 
available treatment programs in accordance with policies and procedures 
established by the department. 


History. 
Acts 1997, ch. 222, § 2. 


Cross-References. 
Diversion centers for technical violators, 
§ 41-1-123. 


40-20-302. Classification of offenders. 


No offender shall be placed in a special technical violator unit unless and 
until the offender has been classified by the department as a suitable 
candidate for such a program in accordance with departmental policies and 
guidelines. 


History. 
Acts 1997, ch. 222, § 3. 


40-20-303. Completion of program — Failure to comply. 


Notwithstanding any other provision of the law to the contrary, upon 
successful completion of a technical violator program, an offender shall be 
released to the supervision of the division of community services for the 
department of correction under the terms and conditions imposed by the trial 
court. Should an offender fail to comply with the terms and conditions of 
supervision imposed by the department after successful completion of the 
program, the release on supervision may be revoked by the trial judge 
pursuant to § 40-35-311. 


History. 
Acts 1997, ch. 222, § 4. 
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CHAPTER 21 
[RESERVED] 


CHAPTER 22 


JUDICIAL RECOMMENDATION OF CLEMENCY 


Section 


40-22-101. 
40-22-102. 
40-22-103. 
40-22-104. 
40-22-105. 
40-22-106. 
40-22-107. 
40-22-108. 
40-22-109. 
40-22-110. 
40-22-111. 
40-22-112. 
40-22-113. 
40-22-114. 
40-22-115. 
40-22-116. 
40-22-117. 


Postponement of execution of sentence pending application for clemency. 
Suspension of execution to permit application for pardon. 
Transmittal of documents and recommendations to commissioner. 
Prisoner placed under commissioner. 

Custody or appearance bond. 

Execution of sentence in absence of parole or pardon. 

Entry of pardon or parole — Discharge of bond. 

Supervision pending application. 

Parole or recommendation of pardon. 

Maximum term of parole — Power to pardon unaffected. 

Notice of grant of parole. 

Duties of probation and parole officer. 

Supervision by state parole officer. 

Transmittal of papers and recommendations to governor. 

Notice of governor’s action. 

Entry of parole or pardon. 

Construction of chapter. 


40-22-101. Postponement of execution of sentence pending applica- 


tion for clemency. 


In case of the conviction and sentence of a defendant to imprisonment, the 
presiding judge may, in all proper cases, postpone the execution of the sentence 
for the amount of time as may be necessary to make application to the 
executive for a pardon or commutation of punishment. 


History. 


Code 1858, § 5255; Shan., § 7230; Code 


shall be tried and sentenced under the provi- 
sions of ch. 35 of this title. 


1932, § 11821; T.C.A. (orig. ed.), § 40-3001. 


Compiler’s Notes. 
Acts 1982, ch. 868, § 1 provided that all 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 32.191, 33.14. 


persons committing crimes after July 1, 1982, 


1. Postponement Based on Belief in Clem- 
ency. 

A postponement should not be made to en- 

able the defendant to apply for a pardon unless 


NOTES TO DECISIONS 


the court believes the case to be a proper one for 
clemency and is willing to be understood as 
recommending it. Crane v. State, 94 Tenn. 98, 
28 S.W. 317, 1894 Tenn. LEXIS 29 (1894). 


40-22-102. Suspension of execution to permit application for pardon. 


Whenever a plea of guilty is entered by the defendant to an indictment 
charging a felony, and it appears to the circuit or criminal court judge receiving 
the plea that the prisoner is only technically guilty, or that there are 
circumstances or conditions connected with the alleged crime or in the 
defendant’s life and surroundings tending to mitigate the offense, or if it is the 
prisoner’s first offense, and it is not likely that the prisoner will again engage 
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in an offensive and criminal course of conduct if released, and in the opinion of 
the presiding judge the public good does not require that the defendant suffer 
the disgrace of imprisonment at hard labor in the penitentiary, the execution 
of sentence and judgment may, in the discretion of the judge, be suspended 
until the next term of the court, so as to enable application to be made to the 


governor for a pardon. 


History. 
Acts 1915; ch. 136,.$ 1; Shan., .§.7230al1; 


Code 1932, § 11822; T.C.A. (orig. ed.), § 40- 
3002. 


NOTES TO DECISIONS 


1. In General. chapter provides a basis for a judicial recom- 


This chapter provides for the suspension of 
execution of a sentence, in the discretion of the 
trial judge, when, in his opinion, one or more of 


mendation of clemency. Saeger v. State, 592 
S.W.2d 909, 1979 Tenn. Crim. App. LEXIS 303 
(Tenn. Crim. App. 1979). 


the specifically listed circumstances exist. This 


40-22-103. Transmittal of documents and recommendations to com- 
missioner. 


It is the duty of the presiding judge, where the execution of sentence and 
judgment has been suspended, as provided by § 40-22-102, to immediately 
transmit to the commissioner of correction and the board of parole a copy of the 
indictment or presentment, together with the judge’s reasons for suspending 
the sentence and judgment, and any other recommendations as the judge may 
think proper to make. 


History. 
Acts 1915, ch. 135, § 2; Shan., § 7230a2; 
impl. am. Acts 1923, ch. 7, § 42; Code 19382, 


which concerns name changes of departments 
and divisions, to provide that references to the 
board of probation and parole, formerly re- 


§ 11823; impl. am. Acts 1955, ch. 102, § 1; Acts 
1979, ch. 359, § 27; T.C.A. (orig. ed.), § 40- 
3003; Acts 1998, ch. 1049, § 20. 


ferred to in this section, are deemed references 
to the board of parole. 


Compiler’s Notes. 
Acts 2012, ch. 727, § 1 amended § 4-3-104, 


40-22-104. Prisoner placed under commissioner. 


The presiding judge shall also cause to be entered on the minutes of the trial 
court an order reciting the reasons for the suspension of the sentence and 
judgment, and providing that the prisoner whose sentence has been so 
suspended shall, from the date of suspension, be subject to be placed under the 
control of the commissioner of correction, and, when so placed, shall be subject 
to all laws, rules and regulations pertaining to convicts on parole. The board of 
parole shall consider a person so committed to the custody of the department 
of correction using the procedures and criteria established in chapter 28 of this 
title. 


History. 
Acts 1915, ch. 135, § 2; Shan., § 7230a3; 
impl. am. Acts 1923, ch. 7, § 42; Code 1932, 


§ 11824; impl. am. Acts 1955, ch. 102, § 1; Acts 
1979, ch. 359, § 28; T.C.A. (orig. ed.), § 40- 
3004; Acts 1998, ch. 1049, § 20. 


40-22-105 


Compiler’s Notes. 
Acts 2012, ch. 727, § 1 amended § 4-3-104, 
which concerns name changes of departments 


and divisions, to provide that references to the 
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board of probation and parole, formerly re- 
ferred to in this section, are deemed references 
to the board of parole. 


40-22-105. Custody or appearance bond. 


It is the duty of the court to hold the defendant in custody unless bond is 
executed for the appearance of the prisoner at the next term of the court. 


History. 
Acts 1915, ch. 185, § 2; Shan., § 7230a4; 


Code 1932, § 11825; T.C.A. (orig. ed.), § 40- 
3005. 


40-22-106. Execution of sentence in absence of parole or pardon. 


In case the governor does not act by pardoning the prisoner, or the board of 


parole by paroling the prisoner, by the first day of the next term of court, then 
it is the duty of the judge to put into execution the sentence and judgment of 
the court, by delivering, or causing to be delivered, the prisoner to the proper 


authorities for the execution of the sentence. 


History. 

Acts 1915, ch. 185, § 3; Shan., § 7230a14; 
impl. am. Acts 1923, ch. 7, § 42; Code 1932, 
§ 11834; Acts 1979, ch. 359, § 29; T.C.A. (orig. 
ed.), § 40-3006; Acts 1998, ch. 1049, § 20. 


Compiler’s Notes. 
Acts 2012, ch. 727, § 1 amended § 4-3-104, 


which concerns name changes of departments 
and divisions, to provide that references to the 
board of probation and parole, formerly re- 
ferred to in this section, are deemed references 
to the board of parole. 


40-22-107. Entry of pardon or parole — Discharge of bond. 


Should the prisoner be pardoned or paroled, it shall then be the duty of the 
court to show the facts by proper decree and discharge the bond taken for the 
appearance of the prisoner as provided for in § 40-22-105. 


History. 
Acts 1915, ch. 135, § 2; Shan., § 7230a6; 


Code 1932, § 11826; T.C.A. (orig. ed.), § 40- 
3007. 


40-22-108. Supervision pending application. 


It is the duty of the department of correction, upon receipt of the pleadings 
in the case, together with the recommendations of the presiding judge, as 
provided in § 40-22-1038, through the probation and parole officer, to look after 
the welfare of, and have charge of and keep in communication with, the 
prisoner, thus on parole, and also to keep in communication with the prisoner’s 


employers. 


History. 

Acts 1915, ch. 135, § 3; Shan., § 7230a7; 
impl. am. Acts 1923, ch. 7, § 42; Code 1932, 
§ 11827; impl. am. Acts 1955, ch. 102, § 1; 
impl. am. Acts 1961, ch. 98, § 5; Acts 1979, ch. 
359, § 30; T.C.A. (orig. ed.), § 40-3008; Acts 
1998, ch. 1049, §§ 20, 21; 2012, ch. 727, § 12. 


Compiler’s Notes. 
For the preamble to the act concerning trans- 


fers of certain functions relating to probation 
and parole services and the community correc- 
tion grant program from the board of probation 
and parole to the department of correction, 
please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which amended this 
section, shall be fully accomplished on or before 
January 1, 2013. 
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40-22-109. Parole or recommendation of pardon. 


When it satisfactorily appears to the board of parole that a prisoner, whose 
sentence has been suspended as provided in § 40-22-102, has led an exemplary 
life and behaved in a manner and for a period of time that leads the board to 
believe that the prisoner is reliable and trustworthy and that the prisoner will 
probably remain at liberty without violating the law, and the prisoner’s final 
release is not incompatible with the welfare of society, the board may, in its 
discretion, parole the prisoner for a period of time as it deems best, or it may 
recommend to the governor that the governor grant the prisoner a pardon and 
final discharge. 


History. 

Acts 1915, ch. 185, § 3; Shan., § 7230a8; 
impl. am. Acts 1928, ch. 7, § 42; Code 1932, 
§ 11828; Acts 1979, ch. 359, § 31; T.C.A. (orig. 
ed.), § 40-3009; Acts 1998, ch. 1049, § 20. 


which concerns name changes of departments 
and divisions, to provide that references to the 
board of probation and parole, formerly re- 
ferred to in this section, are deemed references 
to the board of parole. 


Compiler’s Notes. 
Acts 2012, ch. 727, § 1 amended § 4-3-104, 


40-22-110. Maximum term of parole — Power to pardon unaffected. 


Where the prisoner is granted a parole by the board of parole, the parole 
shall not be in length of time beyond the minimum penalty of the prisoner, and 
shall not affect the power of the governor to pardon the prisoner. 


History. 

Acts 1915, ch. 135, § 3; Shan., § 7230a13; 
impl. am. Acts 1928, ch. 7, § 42; Code 1932, 
§ 11833; Acts 1979, ch. 359, § 32; T.C.A. (orig. 
ed.), § 40-3010; Acts 1998, ch. 1049, § 20. 


Compiler’s Notes. 
Acts 2012, ch. 727, § 1 amended § 4-3-104, 


which concerns name changes of departments 
and divisions, to provide that references to the 
board of probation and parole, formerly re- 
ferred to in this section, are deemed references 
to the board of parole. 


40-22-111. Notice of grant of parole. 


In case the board of parole grants the prisoner a parole, as provided in 
§§ 40-22-109 and 40-22-110, it shall at once communicate with and transmit to 
the judge of the court where the case against the prisoner is pending its action 


and the reasons for granting the prisoner a parole. 


History. 

Acts 1915, ch. 135, § 3; Shan., § 7230a11; 
impl. am. Acts 1923, ch. 7, § 42; Code 1932, 
§ 11831; Acts 1979, ch. 359, § 338; T.C.A. (orig. 
ed.), § 40-3011; Acts 1998, ch. 1049, § 20. 


Compiler’s Notes. 
Acts 2012, ch. 727, § 1 amended § 4-3-104, 


which concerns name changes of departments 
and divisions, to provide that references to the 
board of probation and parole, formerly re- 
ferred to in this section, are deemed references 
to the board of parole. 


40-22-112. Duties of probation and parole officer. 


It is the duty of the parole officer to perform all of the duties imposed upon 
the officer by law and by the rules and regulations of the board of parole. 


40-22-113 


History. 

Acts 1915, ch. 135, § 4; Shan., § 7230a17; 
impl. am. Acts 1923, ch. 7, § 42; Code 1932, 
§ 11837; impl. am. Acts 1955, ch. 102, § 1; 
impl. am. Acts 1961, ch. 93, § 5; Acts 1979, ch. 
359, § 34; T.C.A. (orig. ed.), § 40-3012; Acts 
1998, ch. 1049, §§ 20, 21. 
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Compiler’s Notes. 

Acts 2012, ch. 727, § 1 amended § 4-3-104, 
which concerns name changes of departments 
and divisions, to provide that references to the 
board of probation and parole, formerly re- 
ferred to in this section, are deemed references 
to the board of parole. 


40-22-113. Supervision by state parole officer. 


It is the duty of the probation and parole officer to keep in communication as 
far as possible with all of the prisoners who are paroled under this chapter, and 


with their employers. 


History. 
Acts 1915, ch. 1385, § 4; Shan., § 7230a15; 
Code 1932, § 11835; impl. am. Acts 1961, ch. 


93, § 5; Acts 1979, ch. 359, § 35; T.C.A. (orig. 
ed.), § 40-3013; Acts 1998, ch. 1049, § 21. 


40-22-114. Transmittal of papers and recommendations to governor. 


In case the board of parole recommends to the governor that the prisoner be 
pardoned and finally discharged, it shall file the papers received from the trial 
judge, together with its recommendation attached thereto, with the governor, 
a sufficient time before the next term of court at which the prisoner is required 
to appear, to enable the governor to take action on the recommendation. 


which concerns name changes of departments 
and divisions, to provide that references to the 
board of probation and parole, formerly re- 
ferred to in this section, are deemed references 
to the board of parole. 


History. 

Acts 1915, ch. 185, § 3; Shan., § 7230a9; 
impl. am. Acts 1923, ch. 7, § 42; Code 1932, 
§ 11829; Acts 1979, ch. 359, § 37; T.C.A. (orig. 
ed.), § 40-3015; Acts 1998, ch. 1049, § 20. 


Compiler’s Notes. 
Acts 2012, ch. 727, § 1 amended § 4-3-104, 


40-22-115. Notice of governor’s action. 


When the governor acts on the application, the governor shall communicate 
the governor’s action to the board of parole, which shall at once transmit to the 
judge of the court where the case against the prisoner is pending the action of 
the governor. 


History. 

Acts 1915, ch. 185, § 3; Shan., § 7230a10; 
impl. am. Acts 1923, ch. 7, § 42; Code 1932, 
§ 11830; Acts 1979, ch. 359, § 38; T.C.A. (orig. 
ed.), § 40-3016; Acts 1998, ch. 1049, § 20. 


which concerns name changes of departments 
and divisions, to provide that references to the 
board of probation and parole, formerly re- 
ferred to in this section, are deemed references 
to the board of parole. 


Compiler’s Notes. 
Acts 2012, ch. 727, § 1 amended § 4-3-104, 


40-22-116. Entry of parole or pardon. 


The judge of the court, in either case, shall cause to be made a minute entry 
in the judge’s court, reciting the facts and discharging the prisoner, if 
pardoned, and if paroled, reciting the conditions of the parole and the length of 
the parole. 
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History. Code 1932, § 11832; T.C.A. (orig. ed.), § 40- 
Acts 1915, ch. 185, § 3; Shan., § 7230a12; 3017. 


40-22-117. Construction of chapter. 


This chapter shall be liberally construed, and nothing in it shall be construed 
as seeking to impair the pardoning power of the governor, or the duties of the 
board of parole in regard to the paroling of prisoners not inconsistent with the 
spirit of the chapter. 


History. which concerns name changes of departments 
Acts 1915, ch. 135, § 5; Shan., § 7230a18; and divisions, to provide that references to the 
impl. am. Acts 1923, ch. 7, § 42; Code 1932, board of probation and parole, formerly re- 


§ 11838; Acts 1979, ch. 359, § 39; T.C.A. (orig. _ ferred to in this section, are deemed references 
ed.), § 40-3018; Acts 1998, ch. 1049, § AN to the board of parole. 


Compiler’s Notes. 
Acts 2012, ch. 727, § 1 amended § 4-3-104, 


CHAPTER 23 
EXECUTION OF JUDGMENT 


Section 

40-23-101. Commencement of sentence — Credit for pretrial detention and jail time pending 
appeal. 

40-23-102. Defendant in custody at time of judgment. 

40-23-103. Sheriff to commit defendant. 

40-23-104. Sentence to workhouse for felony term — Removal by trial judge. 

40-23-105. Felons sentenced to jail compelled to hard labor. 

40-23-106. Notice to commissioner of convicts for penitentiary. 

40-23-107. Safekeeping of inmates — Transfers to penitentiary. 

40-23-108. Order specifying number of guards for removal of prisoners. 

40-23-109. Warrant to summon aid in removal of prisoners. 

40-23-110. Summons of additional guards. 

40-23-111. Qualifications of guard. 

40-23-112. Juror disqualified to act as guard. 

40-23-1138. Report by sheriff to department of correction. 

40-23-114. Death by lethal injection — Election of electrocution — Electrocution as alternative 
method. 

40-23-115. Maintenance of death chamber. 

40-23-116. Manner of executing sentence of death — Witnesses. 

40-23-117. Death sentence stands if not carried out at scheduled time. 

40-23-118. Warrant for apprehension of condemned inmate. 

40-23-119. Order of execution after arrest of condemned prisoner. 


40-23-101. Commencement of sentence — Credit for pretrial detention 
and jail time pending appeal. 


(a) When a person is sentenced to imprisonment, the judgment of the court 
shall be rendered so that the sentence shall commence on the day on which the 
defendant legally comes into the custody of the sheriff for execution of the 
judgment of imprisonment. 

(b)(1) This section shall not apply in a case where, after the rendition of the 

judgment of imprisonment, an execution of the judgment is stayed by appeal 

or otherwise. 
(2) This section shall not interfere with the operation of the statute 
requiring sheriffs in whose custody defendants come for execution of 
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judgments of imprisonment to commit those defendants as soon as possible 

to jail or to the warden of the penitentiary. 

(c) The trial court shall, at the time the sentence is imposed and the 
defendant is committed to jail, the workhouse or the state penitentiary for 
imprisonment, render the judgment of the court so as to allow the defendant 
credit on the sentence for any period of time for which the defendant was 
committed and held in the city jail or juvenile court detention prior to waiver 
of juvenile court jurisdiction, or county jail or workhouse, pending arraignment 
and trial. The defendant shall also receive credit on the sentence for the time 
served in the jail, workhouse or penitentiary subsequent to any conviction 
arising out of the original offense for which the defendant was tried. 

(d) In the event the person sentenced appeals the cause to the supreme 
court and is required to spend time in jail pending the appeal, the supreme 
court may modify the original sentence allowing a reduction for the time spent 
in jail pending an appeal upon a petition being filed in the defendant’s behalf 
setting out the time spent in jail within five (5) days after the announcement 
of the supreme court decision; provided, that the facts alleged in the petition 
are verified by the clerk of the court where the sentence was imposed. This 
section applies in both felony and misdemeanor cases. 

(e) Acertified copy of the order modifying the original sentence in each case 
shall be forwarded by the clerk of the supreme court to the warden of the state 
penitentiary. 


History. Tennessee Jurisprudence, 8 Tenn. Juris., 
Acts 1919, ch. 67, § 1; Shan. Supp., Criminal Procedure, § 50; 11 Tenn. Juris., Es- 

§ 7242a1; Code 1932, § 11849; Acts 1955, ch. cape, § 4; 20 Tenn. Juris., Pardon and Parole, 

303).$) 1. 4989) chi" 135 ($4: 1963) eho 2y SL: S07, 

1965, ch. 145, § 1; 1974, ch. 639, § 1; 1976, ch. 

664, § 1; T.C.A. (orig. ed.), § 40-3102. Law Reviews. 


Opnus Befeeoneed. Against Proportional Punishment, 66 Vand. 


L. Rev. 1141 (2013). 
C f 
§ Jean ah ae Af heme Bending, appeal. Selected Tennessee Legislation of 1986, 54 


Preservation of evidence in death penalty Tenn. L. Rev. 457 (1987). 


cases, 3°40-35-322. Attorney General Opinions. 


Textbooks. Sentence credit for criminal defendant’s first 
Tennessee Criminal Practice and Procedure day of incarceration following arrest. OAG 11- 
(Raybin), §§ 2.22, 32.224. 12, 2011 Tenn. AG LEXIS 12 (1/17/11). 


NOTES TO DECISIONS 


Analysis 14. Presence of Defendant. 
15. Supreme Court’s Power. 


1. Purpose of Section. 16. Determination of Credit. 
2. Renee cae Sentence. 1'7.« Miseellaneous. 
3. Provisions Mandatory. : : 
4. —Discretion of Court Prior to 1965 Amend- oh Tilaen satan) oak Pa NE 

ment. pede has 
Ol fade ai ata” 20. Appellate Jurisdiction. 
6. —Liability of Judge. 1. Purpose of Section. 
7. Expiration of Sentence. The purpose of this section is to provide jail 
8. Void or Invalid Prior Sentence. time credit prior and subsequent to conviction 
9. Other Offenses. for indigents unable to make bond. State v. 
10. Extradition. Abernathy, 649 S.W.2d 285, 1983 Tenn. Crim. 
11. Time Spent in Out-of-State Jail. App. LEXIS 338 (Tenn. Crim. App. 1983); State 
12. Time Spent in Mental Institutions. v. Silva, 680 S.W.2d 485, 1984 Tenn. Crim. App. 


13. No Implied Pardon. LEXIS 2526 (Tenn. Crim. App. 1984). 
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2. Commencement of Sentence. 

T.C.A. § 40-23-101 and § 40-23-103, provid- 
ing that the sentence shall commence on the 
day defendant legally comes into custody of the 
sheriff and indicating that the sheriff shall 
commit a defendant to jail as soon as possible 
after the rendition of the judgment, are not in 
conflict, since the former section specifically 
provides that it will not interfere with the 
latter. State v. Walker, 905 S.W.2d 554, 1995 
Tenn. LEXIS 430 (Tenn. 1995), superseded by 
statute as stated in, State v. McKnight, — 
S.W.3d —, 1999 Tenn. Crim. App. LEXIS 779 
(Tenn. Crim. App. Aug. 5, 1999), superseded by 
statute as stated in, State v. McKnight, 51 
S.W.3d 559, 2001 Tenn. LEXIS 580 (Tenn. 
2001). 

Where persons under a criminal sentence 
immediately present themselves to the appro- 
priate authorities for incarceration and are 
turned away, the sentence in each case shall 
begin to run when the judgment of conviction 
becomes final or the prisoner is actually incar- 
cerated, whichever is earlier. State v. Walker, 
905 S.W.2d 554, 1995 Tenn. LEXIS 430 (Tenn. 
1995), superseded by statute as stated in, State 
v. McKnight, — S.W.3d —, 1999 Tenn. Crim. 
App. LEXIS 779 (Tenn. Crim. App. Aug. 5, 
1999), superseded by statute as stated in, State 
v. McKnight, 51 S.W.3d 559, 2001 Tenn. LEXIS 
580 (Tenn. 2001). 


3. Provisions Mandatory. 

Provision of subsection (b), relating to credit 
for time spent in jail, workhouse or peniten- 
tiary either prior or subsequent to any convic- 
tion arising out of the original offense for which 
defendant was tried, is mandatory. Stubbs v. 
State, 216 Tenn. 567, 393 S.W.2d 150, 1965 
Tenn. LEXIS 600 (1965), rehearing denied, 216 
Tenn. 567, 393 S.W.2d 150, 1965 Tenn. LEXIS 
601 (1965). 


4. —Discretion of Court Prior to 1965 
Amendment. 

Courts have discretion in allowing credit for 
time spent in jail. State ex rel. Crist v. Bomar, 
211 Tenn. 420, 365 S.W.2d 295, 1963 Tenn. 
LEXIS 362 (1963). 

Supreme court, upon appeal from proceeding 
revoking suspension of sentence, had discretion 
to allow credit for time spent in county jail on 
prison term of defendant. Rodifer v. State, 214 
Tenn. 252, 379 S.W.2d 763, 1964 Tenn. LEXIS 
471 (1964). 

In case arising prior to the 1965 amendment, 
the matter of allowing defendant credit for time 
served in penitentiary pending appeal of first 
conviction which resulted in reversal and new 
trial was discretionary with trial court on his 
second conviction and supreme court could not 
on petition for habeas corpus review action of 
trial court in refusing such credit but could only 
so review action of trial court on appeal or writ 
of error. State ex rel. Ivey v. Meadows, 216 
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Tenn. 678, 393 S.W.2d 744, 1965 Tenn. LEXIS 
614 (1965). 


5. Pretrial Detention. 


6. —Liability of Judge. 

A judge is not liable in damages to a defen- 
dant for failure to render judgment of the court 
so as to allow the defendant credit on his 
sentence for the time the defendant was held in 
jail pending his arraignment and trial. Gilland 
v. Hyder, 278 F. Supp. 189, 1967 U.S. Dist. 
LEXIS 7410 (E.D. Tenn. 1967). 


7. Expiration of Sentence. 

Where defendant filed a habeas corpus peti- 
tion on the basis that her sentence had expired 
because four years elapsed between the day she 
was sentenced and the date she was ordered to 
report to jail, she was not entitled to relief 
since, because she had not been taken into 
custody, the sentence had not expired. Her 
sentence began to run on the date she reported 
to jail, and the fact that the sheriff waited four 
years to notify defendant because there was no 
room for her could not defeat the execution of 
valid judgment. Wilson v. State, 882 S.W.2d 
361, 1994 Tenn. Crim. App. LEXIS 97 (Tenn. 
Crim. App. 1994). 

Because a defendant’s sentence begins at the 
time he is placed in jail, his probationary term 
could only be so long as his sentence of eleven 
months, twenty-nine days minus the five 
months and eight days of jail credit to which he 
was entitled. State v. Watkins, 972 S.W.2d 703, 
1998 Tenn. Crim. App. LEXIS 12 (Tenn. Crim. 
App. 1998). 


8. Void or Invalid Prior Sentence. 

Defendant who was tried and convicted a 
second time for first degree murder after hav- 
ing been released by order of federal court 
which held first conviction void was entitled to 
credit for time spent in jail and penitentiary 
under prior void sentence. Stubbs v. State, 216 
Tenn. 567, 393 S.W.2d 150, 1965 Tenn. LEXIS 
600 (1965), rehearing denied, 216 Tenn. 567, 
393 S.W.2d 150, 1965 Tenn. LEXIS 601 (1965). 

The statute is mandatory and any void or 
invalid prior sentences which a defendant has 
served when he is tried a second time are and 
must be credited to the time he receives under 
the second trial. Marsh v. Henderson, 221 Tenn. 
42, 424 S.W.2d 193, 1968 Tenn. LEXIS 445 
(1968). 

Where defendant’s consecutive sentences 
were reversed on appeal and, apparently, 
amended judgments were not entered in the 
trial court, the trial court had jurisdiction to 
entertain defendant’s request for pretrial jail 
credit. State v. Henry, 946 S.W.2d 833, 1997 
Tenn. Crim. App. LEXIS 167 (Tenn. Crim. App. 
1997). 


9. Other Offenses. 
Defendant was not entitled to credit for time 
he spent in jail and federal prison for other 
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offenses as against armed robbery sentence. 
Trigg v. State, 523 S.W.2d 375, 1975 Tenn. 
Crim. App. LEXIS 295 (Tenn. Crim. App. 1975). 

Defendants convicted of driving under the 
influence in violation of T.C.A. § 55-10- 
403(a)(1) (see now § 55-10-401) are entitled to 
receive presentence jail credit as authorized by 
T.C.A. § 40-23-101(c). State v. Kain, 24 S.W.3d 
816, 2000 Tenn. Crim. App. LEXIS 130 (Tenn. 
Crim. App. 2000), review or rehearing denied, 
—S8.W.3d —, 2000 Tenn. LEXIS 405 (Tenn. July 
17, 2000). 


10. Extradition. 

Credit would not be allowed for time defen- 
dant spent in Pennsylvania jail after release 
from federal penitentiary while awaiting trial 
there and while resisting extradition to Tennes- 
see after having been tried in Pennsylvania 
even though sentence by Tennessee court had 
provided that such sentence was to commence 
after release from federal prison. State ex rel. 
Crist v. Bomar, 211 Tenn. 420, 365 S.W.2d 295, 
1963 Tenn. LEXIS 362 (1963). 

This section does not entitle a defendant to 
credit on his existing sentence where he es- 
caped and accrued jail time in a foreign juris- 
diction resisting extradition. State v. Abbott, 
617 S.W.2d 172, 1981 Tenn. Crim. App. LEXIS 
370 (Tenn. Crim. App. 1981); State v. Silva, 680 
S.W.2d 485, 1984 Tenn. Crim. App. LEXIS 2526 
(Tenn. Crim. App. 1984). 


11. Time Spent in Out-of-State Jail. 
Where defendant’s incarceration in another 
state was due to charges brought by that state 
and not for any reason arising out of or related 
in any manner to his Tennessee charges for 
burglary and escape, the trial court properly 
denied him credit on either of his sentences for 
the time spent in the other state’s custody. 
Majeed v. State, 621 S.W.2d 153, 1981 Tenn. 
Crim. App. LEXIS 368 (Tenn. Crim. App. 1981). 


12. Time Spent in Mental Institutions. 

Defendant was entitled to credit for time 
spent in state mental hospital on sentence 
imposed for second degree murder where after 
being charged for murder he was adjudged 
insane and committed for 11 years and there- 
after sentenced on plea of guilty. Marsh v. 
Henderson, 221 Tenn. 42, 424 S.W.2d 193, 1968 
Tenn. LEXIS 445 (1968); State v. Abbott, 617 
S.W.2d 172, 1981 Tenn. Crim. App. LEXIS 370 
(Tenn. Crim. App. 1981). 


13. No Implied Pardon. 

Because a defendant’s sentence commences 
“on the day on which the defendant legally 
comes into the custody of the sheriff for execu- 
tion of the judgment of imprisonment,” the 
words that defendant’s sentence “be executed 
immediately” was surplusage, and the mere 
surrender of a prisoner convicted in state court, 
to federal jurisdiction, did not constitute an 
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implied pardon of his state convictions. State v. 
Brady, 671 S.W.2d 863, 1984 Tenn. Crim. App. 
LEXIS 2310 (Tenn. Crim. App. 1984). 


14, Presence of Defendant. 

It is not necessary for defendant to be present 
in court for this section to be invoked granting 
credit for time in jail. Layman v. State, 3 Tenn. 
Crim. App. 550, 464 S.W.2d 331, 1970 Tenn. 
Crim. App. LEXIS 407 (Tenn. Crim. App. 1970). 


15. Supreme Court’s Power. 

Supreme court is not limited in its power to 
allow credit for time served in jail after trial but 
may also allow credit for such time spent in jail 
pending arraignment and trial. Douglass v. 
State, 205 Tenn. 646, 330 S.W.2d 8, 1959 Tenn. 
LEXIS 404 (1959). 

Under amended statute defendant was en- 
titled to credit on his sentence for time spent in 
jail and Supreme court would so modify judg- 
ment. Norton v. State, 217 Tenn. 265, 397 
S.W.2d 183, 1965 Tenn. LEXIS 542 (1965). 


16. Determination of Credit. 

Failure of the trial court to credit the inmate 
with the credits mandated under T.C.A. § 40- 
23-101(c) contravened the requirements of that 
statute and resulted, therefore, in an illegal 
sentence, a historically cognizable claim for 
habeas corpus relief; moreover, in accordance 
with T.C.A. § 29-21-105, the judgment forms 
supported the inmate’s claim that he was erro- 
neously deprived of pretrial jail credits in con- 
travention of § 40-23-101(c) and the court sur- 
mised from the forms that the inmate was 
incarcerated at the same time on the offenses 
that led to the convictions of aggravated bur- 
glary and robbery. Therefore, the inmate was 
entitled to full pretrial jail credit on both judg- 
ment forms, and although T.C.A. § 40-23- 
101(c) empowered the trial court to award pre- 
trial jail credits, the habeas corpus court, by 
virtue of its power to correct sentencing illegal- 
ity, had the power to order the award of pretrial 
jail credits under the circumstances presented. 
Tucker v. Morrow, 335 S.W.3d 116, 2009 Tenn. 
Crim. App. LEXIS 975 (Tenn. Crim. App. Dec. 
1, 2009), rehearing denied, Tucker v. State, — 
S.W.3d —, 2009 Tenn. Crim. App. LEXIS 1081 
(Tenn. Crim. App. Dec. 17, 2009), overruled, 
State v. Reed, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 224 (Tenn. Crim. App. Mar. 29, 
2016). 

T.C.A. § 40-23-101 mandates that the trial 
court note on the judgment of conviction the 
number of days a defendant has been in con- 
finement from arraignment to sentencing for 
the charged offense, but the statute does not 
require the trial court to note post-judgment 
jail credit on a judgment of conviction because 
the last sentence of § 40-23-101(c) addresses 
credit earned by a defendant from the time of 
conviction to sentencing, allowing a defendant 
the benefit of additional days in confinement 
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after a conviction but before sentencing. Yates 
v. Parker, 371 S.W.3d 152, 2012 Tenn. Crim. 
App. LEXIS 29 (Tenn. Crim. App. Jan. 13, 
2012), appeal denied, — S.W.3d —, 2012 Tenn. 
LEXIS 242 (Tenn. Apr. 12, 2012). 

Tennessee Claims Commission properly dis- 
missed an inmate’s complaint for lack of subject 
matter jurisdiction because the statutory 
scheme did not grant a private right of action 
for the State’s negligent deprivation; the in- 
mate’s claim that the State failed to comply 
with statutes in calculating his sentence fell 
within a claim for negligent deprivation of 
statutory rights, and he cited no cases holding 
that a claim involving a duty conferred by 
statute fell within § 9-8-307 (a)(1)(E). Mosley v. 
State, 475 S.W.3d 767, 2015 Tenn. App. LEXIS 
518 (Tenn. Ct. App. June 10, 2015), appeal 
denied, — S.W.3d —, 2015 Tenn. LEXIS 982 
(Tenn. Nov. 24, 2015). 

Trial court did not err in dismissing an in- 
mate’s complaint because the Tennessee De- 
partment of Correction (TDOC) properly calcu- 
lated the inmate’s sentence; the TDOC cannot 
apply sentence credits to the inmate’s sentence 
because the statute directs the criminal court, 
not the TDOC, to award pretrial jail credits. 
Rayner v. Tenn. Dep’t of Corr., — S.W.3d —, 
2017 Tenn. App. LEXIS 470 (Tenn. Ct. App. 
July 13, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 802 (Tenn. Nov. 16, 2017). 


17. Miscellaneous. 

Dismissal of a motion to. correct sentences 
was proper because the movant’s sentences 
having been fully served rendered the motion to 
correct any illegality in the failure to award 
pretrial jail credits moot. State v. Brown, — 
S.W.3d —, 2014 Tenn. Crim. App. LEXIS 983 
(Tenn. Crim. App. Oct. 29, 2014), affd, 479 
S.W.3d 200, 2015 Tenn. LEXIS 933 (Tenn. Dec. 
2, 2015). 

Because the time defendant served in Mis- 
souri did not arise out of the offenses he com- 
mitted in Tennessee, the trial court acted with- 
out authority when it awarded defendant jail 
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credit against his Tennessee sentences for his 
incarceration in Missouri. State v. Morgan, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 746 
(Tenn. Crim. App. Sept. 29, 2016). 


18. Habeas Corpus Relief Unavailable. 

Habeas court properly denied petitioner ha- 
beas corpus relief due to the denial of pretrial 
and post-judgment jail credits because al- 
though it could affect the length of time peti- 
tioner was incarcerated, the failure to award 
post-judgment jail credit did not render the 
sentence illegal. Anderson v. State, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 78 (Tenn. 
Crim. App. Feb. 5, 2016). 


19. Illegal Sentence. 

Former inmate was not entitled to relief from 
an expired illegal sentence because (1) Tenn. R. 
Crim. P. 36.1 did not expand the relief available 
for illegal sentence claims to include correcting 
expired illegal sentences, as such relief was 
traditionally available by way of habeas corpus, 
requiring a petitioner to be in custody, and (2) 
the former inmate’s motion alleging a failure to 
award pretrial jail credit stated no colorable 
claim for relief from an illegal sentence, as this 
did not render the sentence illegal. State v. 
Brown, 479 S.W.3d 200, 2015 Tenn. LEXIS 933 
(Tenn. Dec. 2, 2015). 


20. Appellate Jurisdiction. 

Defendant was not entitled to relief on ap- 
peal because, although defendant complained 
that the trial court did not award defendant all 
defendant’s due jail credit, the proper method 
for defendant to address post-judgment jail 
credit was through the Tennessee Uniform Ad- 
ministrative Procedures Act, T.C.A. § 4-5-101 
et. seq., rather than an appeal to the interme- 
diate appellate court, because the Tennessee 
Department of Corrections was tasked with 
calculating defendant’s sentence expiration 
date and defendant’s release eligibility date. 
State v. Lester, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 22 (Tenn. Crim. App. Jan. 17, 
2017). 


40-23-102. Defendant in custody at time of judgment. 


Where the judgment of the court is that the defendant be imprisoned, the 
time for confinement, if the defendant is in jail, shall begin to run from the day 


of final judgment. 


History. 
C. Supp. 1950, § 11761.1; T.C.A. (orig. ed.), 
§ 40-3101. 


40-23-103. Sheriff to commit defendant. 


It is the duty of the sheriff in whose custody the defendant is at the rendition 
of the judgment, or afterwards legally comes, to execute the judgment of 


40-23-104 
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imprisonment by committing the defendant, as soon as possible, to jail, or to 
the warden of the penitentiary, according to the exigency of the writ. 


History. | 
Code 1858, § 5275; Shan., § 7251; Code 
1932, § 11857; T.C.A. (orig. ed.), § 40-3103. 


Cross-References. 
Commitment to jail pending removal to peni- 
tentiary, § 41-4-103. 


Failure to perform duties, § 39-16-402. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 33.14. 


NOTES TO DECISIONS 


1. Commencement of Sentence. 

Where defendant filed a habeas corpus peti- 
tion on the basis that her sentence had expired 
because four years elapsed between the day she 
was sentenced and the date she was ordered to 
report to jail, she was not entitled to relief 
since, because she had not been taken into 
custody, the sentence had not expired. Her 
sentence began to run on the date she reported 
to jail, and the fact that the sheriff waited four 
years to notify defendant because there was no 
room for her could not defeat the execution of 
valid judgment. Wilson v. State, 882 S.W.2d 
361, 1994 Tenn. Crim. App. LEXIS 97 (Tenn. 
Crim. App. 1994). 

T.C.A. § 40-23-103 and § 40-23-101, provid- 
ing that the sheriff shall commit a defendant to 
jail as soon as possible after the rendition of the 
judgment and providing that the sentence shall 
commence on the day defendant legally comes 
into custody of the sheriff, are not in conflict, 
since T.C.A. § 40-23-101 specifically provides 


that it will not interfere with the former. State 
v. Walker, 905 S.W.2d 554, 1995 Tenn. LEXIS 
430 (Tenn. 1995), superseded by statute as 
stated in, State v. McKnight, — S.W.3d —, 1999 
Tenn. Crim. App. LEXIS 779 (Tenn. Crim. App. 
Aug. 5, 1999), superseded by statute as stated 
in, State v. McKnight, 51 S.W.3d 559, 2001 
Tenn. LEXIS 580 (Tenn. 2001). 

Where persons under a criminal sentence 
immediately present themselves to the appro- 
priate authorities for incarceration and are 
turned away, the sentence in each case shall 
begin to run when the judgment of conviction 
becomes final or the prisoner is actually incar- 
cerated, whichever is earlier. State v. Walker, 
905 S.W.2d 554, 1995 Tenn. LEXIS 430 (Tenn. 
1995), superseded by statute as stated in, State 
v. McKnight, — S.W.3d —, 1999 Tenn. Crim. 
App. LEXIS 779 (Tenn. Crim. App. Aug. 5, 
1999), superseded by statute as stated in, State 
v. McKnight, 51 S.W.3d 559, 2001 Tenn. LEXIS 
580 (Tenn. 2001). 


40-23-104. Sentence to workhouse for felony term — Removal by trial 
judge. 


(a) In all cases where any person is convicted of a felony, and sentenced to 
six (6) years or less, the court, in its discretion, may order the person confined 
in the county workhouse for the term of the sentence. The trial judge shall have 
the power to order the removal of the prisoner from the county workhouse to 
the department of correction whenever, in the judge’s opinion, the prisoner is 
being treated in a brutal or inhuman manner, or when it appears to the judge 
that the physical condition of the prisoner is such that working on the roads is 
deleterious to the prisoner’s health. 

(b) Whenever any prisoner is confined to a county workhouse under provi- 
sions of this section, the state shall pay the costs of incarceration of the 
prisoner in accordance with title 41, chapter 8. 
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History. 

Acts 1915, ch. 107, § 1; Shan., § 7207a1; 
Code 1932, § 11793; C. Supp. 1950, § 11793; 
Acts 1973, ch. 354, § 1; 1977, ch. 404, § 3; 
T.C.A. (orig. ed.), § 40-3105; Acts 1986, ch. 744, 
§§ 1, 2. 


Compiler’s Notes. 

This section may be affected by § 9-1-116, 
concerning entitlement to funds, absent appro- 
priation. 


Cross-References. 
Transfer from workhouse to department of 
correction, § 41-2-121. 
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Working on roads, § 41-2-123. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 32.190, 32.200. 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, § 43. 


Law Reviews. 
The Indeterminate Sentence Law in Tennes- 
see, 25 Tenn. L. Rev. 366. 


Attorney General Opinions. 
Applicability, OAG 90-66 (6/12/90). 


NOTES TO DECISIONS 


Analysis 


. Sentences Covered. 

No Power to Increase Sentence on Transfer. 
. Effect of Transfer on Parole. 

. Jurisdiction to Grant Request. 

—Supreme Court. 

. Good Time Credits. 


SP AARON 


. Sentences Covered. 

Where defendant is convicted of offense, such 
as housebreaking and larceny, which carries 
maximum punishment of over five years but 
where jury sets punishment at five years or less 
the trial judge has the jurisdiction under this 
section to order him confined to the county 
workhouse rather than the penitentiary. Gra- 
ham v. State, 198 Tenn. 276, 279 S.W.2d 265, 
1955 Tenn. LEXIS 371 (1955). 


2. No Power to Increase Sentence on 
Transfer. 

This section does not confer on the trial judge 
the power of lengthening sentences by chang- 
ing the place of imprisonment from the peni- 
tentiary to the county workhouse. Gilliam v. 
State, 174 Tenn. 388, 126 S.W.2d 305, 1938 
Tenn. LEXIS 103 (1939). 


3. Effect of Transfer on Parole. 

Where the sentence of the defendant was 
assessed by the jury as confinement in the 
penitentiary for not more than three years and 
the trial judge ordered the defendant trans- 
ferred to the county workhouse “for a period of 
three years,” the defendant was entitled to the 
same good time allowances and right to parole 
as he would have been if he had served his 
sentence in the penitentiary. Gilliam v. State, 
174 Tenn. 388, 126 S.W.2d 305, 1938 Tenn. 
LEXIS 103 (1939). 

Where a prisoner is sentenced to the peniten- 
tiary and transferred to the county workhouse 
it will be presumed that his conduct is such 
that he is entitled to good conduct credits if the 
workhouse officials do not keep records of the 


conduct of prisoners. Gilliam v. State, 174 Tenn. 
388, 126 S.W.2d 305, 1938 Tenn. LEXIS 103 
(1939). 


4. Jurisdiction to Grant Request. 

Application to serve sentence in local work- 
house or jail must be made to the trial court 
while the defendant is still within the jurisdic- 
tion of such court. Grindstaff v. State, 214 Tenn. 
58, 377 S.W.2d 921, 1964 Tenn. LEXIS 449 
(1964). 


5. —Supreme Court. 

Appeal from conviction for grand larceny, 
driving recklessly and leaving the scene of an 
accident, was remanded by supreme court with 
direction that sentence be served in county 
workhouse to enable defendant to undergo ex- 
amination to determine whether amnesia pre- 
vented him from knowing right from wrong. 
Thomas v. State, 201 Tenn. 645, 301 S.W.2d 
358, 1957 Tenn. LEXIS 345 (1957). 

Petition, praying that defendant, convicted of 
involuntary manslaughter, be permitted to 
serve his sentence in the county jail rather than 
state penitentiary would not be granted on 
appeal; authority to grant such request being in 
the trial court, which lost jurisdiction upon 
appeal. Grindstaff v. State, 214 Tenn. 58, 377 
S.W.2d 921, 1964 Tenn. LEXIS 449 (1964). 

Application to serve sentence in county work- 
house or jail must be made to the trial court 
while that court has jurisdiction of the matter; 
supreme court does not have such discretion. 
Rodifer v. State, 214 Tenn. 252, 379 S.W.2d 763, 
1964 Tenn. LEXIS 471 (1964). 


6. Good Time Credits. 

An inmate serving a penitentiary sentence in 
the workhouse is still serving a penitentiary 
sentence and is entitled to the same good and 
honor time credits and parole considerations 
which he would receive if confined in the state 
penitentiary. State v. McCammon, 623 S.W.2d 
133, 1981 Tenn. Crim. App. LEXIS 380 (Tenn. 
Crim. App. 1981). 


40-23-105 


CRIMINAL PROCEDURE 


422 


40-23-105. Felons sentenced to jail compelled to hard labor. 


All persons convicted of a felony, whose imprisonment has been by the jury 
commuted to imprisonment in the county jail, shall be compelled to work out 
the term of imprisonment at hard labor in the county workhouse in the county 


where convicted. 


History. 
Acts 1881, ch. 105, § 1; Shan., § 7207; Code 
1932, § 11792; T.C.A. (orig. ed.), § 40-3106. 


Cross-References. 
Working on roads, § 41-2-123. 


NOTES TO DECISIONS 


Analysis 


1. Constitutionality. 

2. Purpose. 

3. Labor Prior to Conviction. 
1 


. Constitutionality. 

This provision does not deprive of liberty 
without judgment of defendant’s peers. Dur- 
ham v. State, 89 Tenn. 723, 18 S.W. 74, 1890 
Tenn. LEXIS 94 (1891). 


2. Purpose. 
The intention of this section was to place a 


felony convict, whose imprisonment is com- 
muted to imprisonment in the county jail, on 
the same footing as a misdemeanor convict, so 
that he may be sent to the workhouse to work 
out the fine and costs. Eaton v. State, 83 Tenn. 
200, 1885 Tenn. LEXIS 42 (1885). 


3. Labor Prior to Conviction. 

A rule is void, made by the (former) county 
court or workhouse commissioners, which pro- 
vides for crediting the prisoner for labor volun- 
tarily done before conviction while in jail await- 
ing trial. In re Vanvaver, 88 Tenn. 334, 12 S.W. 
786, 1889 Tenn. LEXIS 55 (1890). 


40-23-1006. Notice to commissioner of convicts for penitentiary. 


At the adjournment of any court, or upon final disposition of a case prior to 
the adjournment of the court, it is the duty of the clerk of the court to notify the 
commissioner of correction of the number of convicts for the penitentiary, and 
that notification shall be made within five (5) days. 


History. 

Acts 1883, ch. 171, § 28; impl. am. Acts 1895 
(Ex. Sess.), ch. 7, §§ 5, 20; impl. am. Acts 1915, 
ch. 20, §§ 2, 9; Shan., § 7239; impl. am. Acts 
1919, ch. 39, § 2; impl. am. Acts 1923, ch. 7, 
§ 42; Code 1932, § 11845; Acts 1941, ch. 14, 
§ 1; C. Supp. 1950, § 11845; impl. am. Acts 
1955, ch. 102, § 1; T.C.A. (orig. ed.), § 40-3107. 


Law Reviews. 

The Tennessee Court System — Criminal 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 319. 


40-23-107. Safekeeping of inmates — Transfers to penitentiary. 


(a) In counties where, because of the insufficiency of the county jail, or for 
any other cause, the court may be of opinion that the safekeeping of the 
inmates may require it, the court may order the immediate removal of inmates 
to the penitentiary or to the nearest branch prison, at the cost of the state, 
before the expiration of the time allowed to remove the inmates. 

(b) The inmates shall, as soon as possible after conviction, be safely removed 
and conveyed by the person appointed by the commissioner of correction for 
that purpose, to the penitentiary, or to one (1) of the branch prisons. 


History. 
Acts 1883, ch. 171, § 28; impl. am. Acts 1895 


(Ex. Sess.), ch. 7, § 10; impl. am. Acts 1915, ch. 
20, §§ 2, 9; Shan., §§ 7240, 7241; impl. am. 


423 


Acts 1919, ch. 39, § 2; impl. am. Acts 1923, ch. 
7, § 42; Code 1932, §§ 11846, 11847; impl. am. 
Acts 1955, ch. 102, § 1; T.C.A. (orig. ed.), 8§ 40- 
3108, 40-3109. 


Compiler’s Notes. 

This section may be affected by § 9-1-116, 
concerning entitlement to funds, absent appro- 
priation. 


Cross-References. 
Arrest of parole violator, fees for transporting 
to prison, § 40-28-121. 
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Designation of escort by commissioner, § 41- 
21-101. 

Failure of official to perform duties, § 39-16- 
402. 

Payment for transporting prisoners, § 40-25- 
111. 

Safekeeping of prisoners, sufficient jails, 
§ 41-4-121. 

Transportation appropriations by counties 
having no jail, § 41-4-127. 


NOTES TO DECISIONS 


Analysis 


1. Improper Transfer. 
2. Proper Transfer. 


1. Improper Transfer. 

Contention raised upon petition under Post- 
Conviction Procedure Law after appeal from 
initial conviction had been disposed of to effect 
that defendant was improperly transferred to 
penitentiary before his appeal was determined 
was without merit and furthermore was moot. 
Burt v. State, 2 Tenn. Crim. App. 408, 454 
S.W.2d 182, 1970 Tenn. Crim. App. LEXIS 483 
(Tenn. Crim. App. 1970). 


2. Proper Transfer. 
Mere fact that convicted defendant was re- 


moved to penitentiary was not sufficient to 
establish that his right of appeal was thereby 
handicapped especially when his court ap- 
pointed attorneys testified that their efforts in 
appealing the conviction were not so hampered. 
Johnson v. Russell, 4 Tenn. Crim. App. 113, 469 
S.W.2d 511, 1971 Tenn. Crim. App. LEXIS 489 
(Tenn. Crim. App. 1971). 

Trial judge acted properly in ordering re- 
moval of convicted rapist, for safekeeping rea- 
sons, from county jail to state penitentiary 
pending appeal. Chisom v. State, 5389 S.W.2d 
831, 1976 Tenn. Crim. App. LEXIS 386 (Tenn. 
Crim. App. 1976). 


40-23-108. Order specifying number of guards for removal of prison- 
ers. 


It is the duty of the criminal and circuit judges of this state, at the 
adjournment of their courts or earlier, if the number of persons convicted 
justify it, to make an order specifying the number of guards the sheriff shall 
have in conveying to the supreme court, or to the penitentiary, the person or 
persons convicted, in case the person so appointed for that purpose by the 


commissioner of correction fails to remove them as provided by law. 


History. 

Acts 1875, ch. 29; impl. am. Acts 1883, ch. 
171, § 28; impl. am. Acts 1895 (Ex. Sess.), ch. 7, 
§ 10; impl. am. Acts 1915, ch. 20, §§ 2, 9; 
Shan., § 7243; impl. am. Acts 1919, ch. 39, § 2; 


Cross-References. 

Designation of escort by commissioner, § 41- 
21-101. 

Failure of official to perform duties, § 39-16- 
402. 


impl. am. Acts 1923, ch. 7, § 42; Code 1932, 
§ 11850; impl. am. Acts 1955, ch. 102, § 1; 
T.C.A. (orig. ed.), § 40-3111. 


40-23-109. Warrant to summon aid in removal of prisoners. 


The judge or clerk of the court may, by warrant in writing, empower the 
sheriff charged with the conveyance of the convict, in all counties and places 
through which the sheriff may pass with the prisoner, to summon or impress 
such and so many persons, not exceeding two (2) for each convict, except as 
otherwise provided in this chapter, and the conveyances or modes of convey- 
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ance as shall be necessary for the safe conveyance of the prisoner, which 
warrant the sheriff is required to execute, and to the sheriffs commands in 
virtue thereof all persons are to pay due obedience. 


History. Powers of warden in taking convict to and 
Code 1858, § 5265 (deriv. Acts 1829, ch. 38, from court, § 41-21-307. 
§ 3); Shan., § 7244; mod. Code 1932, § 11851; Transportation appropriations by counties 


T.C.A. (orig. ed.), § 40-3112. having no jail, § 41-4-127. 
Cross-References. Law Reviews. 
Arrest of parole violator, fees for transporting Justice on the Tennessee Frontier: The.Wil- 
to prison, S 40-28-121. liamson County Circuit Court 1810-1820, 32 
Limitation on sheriffs fees, § 40-28-112. Vahnelo Rey. 419. 
Payment for transporting prisoners, § 40-25- 
111. 


40-23-110. Summons of additional guards. 


If, by any attempt to rescue a convict on the way or by any other unforeseen 
danger, it becomes essentially necessary for the safe conveyance of the convict 
to summon a stronger guard than the sheriff conducting the prisoner may have 
been authorized to summon, it is lawful for the sheriff to summon an 
additional guard or guards as shall be necessary for that purpose. The 
additional guard or guards shall be paid as other guards, on the oath of the 
sheriff that the additional guard or guards were essentially necessary, and the 
officer making the payment being satisfied with the truth of the oath. 


History. Permitting or facilitating escape, § 39-16- 
Code 1858, § 5267 (deriv. Acts 1829, ch. 38, 607. 
§ 4); Shan., § 7245; Code 1932, § 11852; Transportation appropriations by counties 


T.C.A. (orig. ed.), § 40-3113. having no jail, § 41-4-127. 
Cross-References. Law Reviews. 

Arrest yenee Lecim fees for transporting Justice on the Tennessee Frontier: The Wil- 
to prison, ~40-1al, li County Circuit Court 1810-1820, 32 
Limitation on sheriffs fees, § 40-28-112. iene Sr eviercts iat Mil ‘ 

Payment for transporting prisoners, § 40-25- bits: 
111. 


40-23-111. Qualifications of guard. 


The additional guard or guards that the sheriff and other officers are 
authorized to summon to assist in conveying convicts to the penitentiary, or to 
and from the penitentiary, and to prevent a rescue, shall consist of able bodied 
persons, who shall not be under eighteen (18) years of age. 


History. 63, § 1); Shan., § 7634; Code 1932, § 12263; 
Code 1858, § 5593 (deriv. Acts 1835-1836, ch. _T.C.A. (orig. ed.), § 40-3114. 


40-23-112. Juror disqualified to act as guard. 


The sheriff shall not summon any person as a guard to assist in taking the 
prisoner to the penitentiary, whom the person, as a juror, convicted. 


History. 
Code 1858, § 5268; Shan., § 7246; Code 
1932, § 11853; T.C.A. (orig. ed.), § 40-3115. 
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40-23-113. Report by sheriff to department of correction. 


Whenever any person sentenced to the custody of the department of 
correction has been detained in one (1) or more local jails or workhouses 
pending arraignment, trial, sentencing or appeal, the sheriff shall prepare and 
transmit with the defendant at the time of commitment to the department a 
short report, furnishing the information pertaining to the defendant’s behavior 
while in local custody as may be requested by the department. Notwithstand- 
ing any other provision of the law to the contrary, no such person sentenced to 
the custody of the department shall be committed or conveyed to the depart- 


ment unaccompanied by the completed report required by this section. 


History. 

Code 1858, § 5263 (deriv. Acts 1829, ch. 38, 
§ 1); Shan., § 7238; Code 1932, § 11844; 
T.C.A. (orig. ed.), § 40-3116; Acts 1985 (1st Ex. 
Sess.), ch. 5, § 28. 


Law Reviews. 

Justice on the Tennessee Frontier: The Wil- 
liamson County Circuit Court 1810-1820, 32 
Vand. L. Rev. 413. 


NOTES TO DECISIONS 


Analysis 


1. Release Eligibility Date. 
2. Sheriff to Submit Report. 


1. Release Eligibility Date. 

Claims for post-judgment jail credit were not 
cognizable habeas corpus claims because the 
proper avenue to address post-judgment jail 
credit for prisoners was through the Tennessee 
Department of Correction (TDOC) administra- 
tively; under the Sentencing Act, T.C.A. § 40- 
35-501(c) and T:C.A. 8§ 40-23-113 and 41-21- 
236, the TDOC had authority over its prisoners 
regardless of whether they were housed in a 
local detention facility, including the authority 


to compute and apply post-judgment jail credit. 
Yates v. Parker, 371 S.W.3d 152, 2012 Tenn. 
Crim. App. LEXIS 29 (Tenn. Crim. App. Jan. 
13, 2012), appeal denied, — S.W.3d —, 2012 
Tenn. LEXIS 242 (Tenn. Apr. 12, 2012). 


2. Sheriff to Submit Report. 

Because defendant was detained in the local 
jail prior to defendant’s sentencing, the local 
sheriff was required to submit a report to the 
Tennessee Department of Corrections that in- 
cluded information pertaining to defendant’s 
behavior while in local custody. State v. Lester, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 22 
(Tenn. Crim. App. Jan. 17, 2017). 


40-23-114. Death by lethal injection — Election of electrocution — 
Electrocution as alternative method. 


(a) For any person who commits an offense for which the person is sentenced 
to the punishment of death, the method for carrying out this sentence shall be 
by lethal injection. 

(b) Any person who commits an offense prior to January 1, 1999, for which 
the person is sentenced to the punishment of death may elect to be executed by 
electrocution by signing a written waiver waiving the right to be executed by 
lethal injection. 

(c) The department of correction is authorized to promulgate necessary 
rules and regulations to facilitate the implementation of this section. 

(d) If lethal injection or electrocution is held to be unconstitutional by the 
Tennessee supreme court under the Constitution of Tennessee, or held to be 
unconstitutional by the United States supreme court under the United States 
Constitution, or if the United States supreme court declines to review any 
judgment holding lethal injection or electrocution to be unconstitutional under 
the United States Constitution made by the Tennessee supreme court or the 
United States court of appeals that has jurisdiction over Tennessee, or if the 


40-23-114 CRIMINAL PROCEDURE 426 
Tennessee supreme court declines to review any judgment by the Tennessee 
court of criminal appeals holding lethal injection or electrocution to be 
unconstitutional under the United States or Tennessee constitutions, all 
persons sentenced to death for a capital crime shall be executed by any 
constitutional method of execution. No sentence of death shall be reduced as a 
result of a determination that a method of execution is declared unconstitu- 
tional under the Constitution of Tennessee or the Constitution of the United 
States. In any case in which an execution method is declared unconstitutional, 
the death sentence shall remain in force until the sentence can be lawfully 
executed by any valid method of execution. 

(e) For any person who commits an offense or has committed an offense for 
which the person is sentenced to the punishment of death, the method of 
carrying out the sentence shall be by lethal injection unless subdivision (e)(1) 
or (e)(2) is applicable. If subdivision (e)(1) or (e)(2) is applicable, the method of 
carrying out the sentence shall be by electrocution. The alternative method of 


execution shall be used if: 


(1) Lethal injection is held to be unconstitutional by a court of competent 
jurisdiction in the manner described in subsection (d); or 

(2) The commissioner of correction certifies to the governor that one (1) or 
more of the ingredients essential to carrying out a sentence of death by lethal 
injection is unavailable through no fault of the department. 


History. 

Acts 1913 (1st Ex. Sess.), ch. 36, § 1; Shan., 
§§ 7204, 7204a1; mod. Code 1932, § 11790; 
T.C.A. (orig. ed.), § 40-3117; Acts 1998, ch. 982, 
§§ 1-5; 2000, ch. 614, §§ 1-5; 2014, ch. 1014, 
Sead te 


Compiler’s Notes. 

Acts 2014, ch. 1014, § 2 provided that the 
act, which added subsection (e), shall be known 
and may be cited as “The Capital Punishment 
Enforcement Act.” 


Cross-References. 

Appeal and review of death sentence, § 39- 
13-206. 

Notice of penalty to be sought for capital 
offenses, § 39-13-208. 

Order of execution after arrest of condemned 
prisoner, § 40-23-119. 

Sentencing for first degree murder, § 39-13- 
204. 


Law Reviews. 

Defending Life in Tennessee Death Penalty 
Cases (Roy B. Herron), 51 Tenn. L. Rev. 681 
(1984). 


The Electrocution of William Tines (Donald 
F. Paine), 49 Tenn. B.J. 23 (2013). 

Theology in the Jury Room: Religious Discus- 
sion as “Extra Material” in the Course of Capi- 
tal Punishment Deliberations, 55 Vand. L. Rev. 
127 (2002). 


Attorney General Opinions. 

Constitutionality of change to lethal injection 
as means of execution, 98-068 (3/25/98); 98-074 
(3/31/98). 

Electrocution may be substituted as a 
method of execution only in the event that 
lethal injection is declared unconstitutional by 
the United States Supreme Court, Tennessee 
Supreme Court, or other appellate court speci- 
fied in T.C.A. § 40-23-114(d), OAG 07-151 
(11/13/07). 

Amendment by Senate Bill 2580 (Acts 2014, 
ch. 1014) permitting use of electrocution in 
executions if the ingredients required for execu- 
tion by lethal injection are unavailable is con- 
stitutionally defensible under current author- 
ity. OAG 14-29, 2014 Tenn. AG LEXIS 30 
(3/12/14). 


NOTES TO DECISIONS 


Analysis 


1. In General. 

2. Constitutionality. 

3. Power to Fix Sentence. 

4. Crimes Committed Prior to Act. 


5. Death Sentence for Rape. 
6. Electing Manner of Death. 


1. In General. 
This section merely changed the method or 
procedure for execution. State ex rel. Dawson v. 
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Bomar, 209 Tenn. 567, 354 S.W.2d 763, 1962 
Tenn. LEXIS 388 (1962), cert. denied, Dawson 
v. Bomar, 370 U.S. 962, 82 S. Ct. 1620, 8 L. Ed. 
2d 829, 1962 U.S. LEXIS 1058 (1962). 

T.C.A. § 40-23-114 now provides for lethal 
injection as the default manner of execution in 
all cases in which a defendant has been sen- 
tenced to death. State v. Morris, 24 S.W.3d 788, 
2000 Tenn. LEXIS 391 (Tenn. 2000), cert. de- 
nied, Morris v. Tennessee, 531 U.S. 1082, 121S. 
Ct. 786, 148 L. Ed. 2d 682, 2001 U.S. LEXIS 
301 (2001), cert. denied, Brown v. Utah, 148 L. 
Ed. 2d 676, 121 S. Ct. 778, 531 U.S. 1079, 2001 
U.S. LEXIS 250 (2001). 

Electrocution is a constitutionally permis- 
sible method of execution. Black v. Bell, 181 F. 
Supp. 2d 832, 2001 U.S. Dist. LEXIS 22680 
(M.D. Tenn. 2001), affd, 664 F.3d 81, 2011 FED 
App. 313P, 2011 U.S. App. LEXIS 24798 (6th 
Cir. Dec. 15, 2011). 


2. Constitutionality. 

Tennessee’s lethal injection protocol under 
T.C.A. § 40-23-114 did not amount to cruel and 
unusual punishment under U.S. Const. amend. 
8 and Tenn. Const. art. I, § 16 because there is 
overwhelming evidence that lethal injection, 
which is commonly thought to be the most 
humane form of execution, is consistent with 
contemporary standards of decency; further, 
although injection of two of the drugs would 
alone cause extreme pain, a dosage of a third 
would cause nearly immediate unconsciousness 
and the inmate would feel no pain prior to 
death. Abdur’Rahman v. Bredesen, 181 S.W.3d 
292, 2005 Tenn. LEXIS 828 (Tenn. 2005), cert. 
denied, 547 U.S. 1147, 126 S. Ct. 2288, 164 L. 
Ed. 2d 813, 2006 U.S. LEXIS 3970 (2006). 

Inmate failed to show that Tennessee’s lethal 
injection protocol violated due process under 
U.S. Const. amend. XIV, or Tenn. Const. art. I, 
§ 1 because the inmate failed to cite authority 
that the adoption of the lethal injection protocol 
violated procedural due process and the method 
of lethal injection was created by the legisla- 
ture and that the implementation of lethal 
injection was left to the Department of Correc- 
tion pursuant to T.C.A. § 40-23-114(c); further, 
the Department was not subject to the notice 
and approval provisions of the Uniform Admin- 
istrative Procedures Act (UAPA), T.C.A. § 4-5- 
101 et seq., because Department procedures 
were not “rules” as defined by the UAPA be- 
cause they fit squarely into the exceptions un- 
der T.C.A. § 4-5-102(10)(A), (G) (now § 4-5- 
102(12)). Abdur’Rahman v. Bredesen, 181 
S.W.3d 292, 2005 Tenn. LEXIS 828 (Tenn. 
2005), cert. denied, 547 U.S. 1147, 126 S. Ct. 
2288, 164 L. Ed. 2d 813, 2006 U.S. LEXIS 3970 
(2006). 

Tennessee officials were entitled to dismissal 
of a death-sentenced inmate’s 42 U.S.C. § 1983 
action challenging T.C.A. § 40-23-114, which 
permitted the inmate to choose the method of 
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execution, because the existence of an option 
that the inmate might choose to exercise, or 
might choose not to exercise, standing alone, 
did not constitute cruel and unusual punish- 
ment under U.S. Const. amend. 8. Johnson v. 
Little, 457 F. Supp. 2d 839, 2006 U.S. Dist. 
LEXIS 80099 (M.D. Tenn. 2006). 

Tennessee officials were entitled to dismissal 
of a death-sentenced inmate’s 42 U.S.C. § 1983 
action challenging T.C.A. § 40-23-114, which 
permitted the inmate to choose the method of 
execution, because such choice did not violate 
the inmate’s right to freedom of religion guar- 
anteed by U.S. Const. amend. 1; the inmate was 
not required to make any choice or to partici- 
pate in the selection of the method of execution. 
Johnson v. Little, 457 F. Supp. 2d 839, 2006 
U.S. Dist. LEXIS 80099 (M.D. Tenn. 2006). 

Tennessee officials were entitled to dismissal 
of a death-sentenced inmate’s 42 U.S.C. § 1983 
action challenging T.C.A. § 40-23-114, which 
permitted the inmate to choose the method of 
execution, because such choice did not make 
the death penalty punishment more burden- 
some or otherwise violate the ex post facto 
clause of U.S. Const. art. I, § 10. Johnson v. 
Little, 457 F. Supp. 2d 839, 2006 U.S. Dist. 
LEXIS 80099 (M.D. Tenn. 2006). 

Death row prisoner’s § 1983 challenge to 
lethal injection protocol under T.C.A. § 40-23- 
114 as violative of the eighth amendment was 
time-barred under the one-year limitations pe- 
riod of T.C.A. § 28-3-104 because the time had 
expired under either the date lethal injection 
was established as a method of execution or the 
date when that method was established as the 
state’s presumptive method of execution. West 
v. Ray, 401 Fed. Appx. 72, — F.3d —, 2010 FED 
App. 688N, 2010 U.S. App. LEXIS 23043 (6th 
Cir. Nov. 4, 2010). 

Unless lethal injection is held to be unconsti- 
tutional by a court of competent jurisdiction or 
the Commissioner of the Tennessee Depart- 
ment of Correction certifies to the governor that 
an essential lethal injection ingredient is un- 
available, any challenge to the constitutionality 
of electrocution is not ripe for review. Duncan v. 
Carpenter, — F. Supp. 2d —, 2014 U.S. Dist. 
LEXIS 110595 (M.D. Tenn. Aug. 11, 2014). 

Plain language of the Capital Punishment 
Enforcement Act established that none of de- 
fendants would ever become subject to execu- 
tion by electrocution unless one of two statu- 
tory contingencies actually occurred, and 
defendants did not show that either contin- 
gency had occurred; the causes of action chal- 
lenging the constitutionality of electrocution 
were not ripe for judicial decision because they 
involved a method of execution that did not 
presently apply to defendants and would never 
apply to them unless one of the two statutory 
contingencies occurred in the future. West v. 
Schofield, 468 S.W.3d 482, 2015 Tenn. LEXIS 
548 (Tenn. July 2, 2015). 
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Allowing the department of correction to es- 
tablish a protocol for the implementation of 
lethal injection does not constitute an unconsti- 
tutional delegation of legislative authority. 
State v. Hawkins, — S.W.3d —, 2015 Tenn. 
Crim. App. LEXIS 700 (Tenn. Crim. App. Aug. 
28, 2015), affd, 519 S.W.3d 1, 2017 Tenn. 
LEXIS 272 (Tenn. May 1, 2017), cert. denied, 
Hawkins v. Tennessee, 199 L. Ed. 2d 288, 1388S. 
Ct. 388, 2017 U.S. LEXIS 6432 (U.S. Oct. 30, 
2017). 


3. Power to Fix Sentence. 

Under other sections, the power to fix pun- 
ishment for first degree murder is with the trial 
jury, and it is prejudicial error to withhold it 
from such jury. Gohlston v. State, 143 Tenn. 
126, 223 S.W. 839, 1920 Tenn. LEXIS 2 (1919). 


4. Crimes Committed Prior to Act. 
Sentence of hanging for murder committed 
prior to date of act changing punishment to 
electrocution was improper where sentence was 
made after date of act. Shipp v. State, 130 Tenn. 
491,172 S.W. 317, 1914 Tenn. LEXIS 49 (1914). 


5. Death Sentence for Rape. 

Failure of legislature to reapportion itself 
since 1901 had no bearing on validity of convic- 
tion of defendant tried for rape and sentenced 
to death by electrocution where rape had been 
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punishable by death since 1871 and fact that 
this section was enacted at a time when the 
legislature had not reapportioned itself as re- 
quired by Tenn. Const., art. II, § 4, was imma- 
terial. State ex rel. Dawson v. Bomar, 209 Tenn. 
567, 354 S.W.2d 763, 1962 Tenn. LEXIS 388 
(1962), cert. denied, Dawson v. Bomar, 370 U.S. 
962, 82 S. Ct. 1620, 8 L. Ed. 2d 829, 1962 U.S. 
LEXIS 1058 (1962). 

Both the de facto doctrine and the doctrine of 
the avoidance of chaos and confusion apply to 
prevent the federal court from holding state 
statute authorizing death by electrocution for 
rape unconstitutional because of the alleged 
malapportionment of the legislature which 
passed it. Dawson v. Bomar, 322 F.2d 445, 1963 
U.S. App. LEXIS 4125 (6th Cir. Tenn. 1963), 
cert. denied, 376 U.S. 933, 84S. Ct. 705, 11 L. 
Ed. 2d 653, 1964 U.S. LEXIS 1757 (1964). 


6. Electing Manner of Death. 

A defendant who elects a certain means of 
death such as electrocution waives any consti- 
tutional challenge to the manner of executing 
the sentence. State v. Morris, 24 S.W.3d 788, 
2000 Tenn. LEXIS 391 (Tenn. 2000), cert. de- 
nied, Morris v. Tennessee, 531 U.S. 1082, 121S. 
Ct. 786, 148 L. Ed. 2d 682, 2001 U.S. LEXIS 
301 (2001), cert. denied, Brown v. Utah, 148 L. 
Ed. 2d 676, 121 S. Ct. 778, 531 U.S. 1079, 2001 
U.S. LEXIS 250 (2001). 


40-23-115. Maintenance of death chamber. 


The commissioner of correction shall ensure that a permanent and suitable 
death chamber is kept and maintained within a penitentiary of this state, as 
defined in § 41-1-101(b), and that an electrical apparatus, together with all 
necessary appliances sufficient for the infliction of punishment of death as 
provided in § 40-23-114, is kept and maintained in the death chamber. 


History. 
Acts 1913 (1st Ex. Sess.), ch. 36, § 2; Shan., 
§ 7204a2; mod. Code 1932, § 11791; T.C.A. 


(orig. ed.), § 40-3118; Acts 1985 (1st Ex. Sess.), 
cht5 Si. 15! 


40-23-116. Manner of executing sentence of death — Witnesses. 


(a) In all cases in which the sentence of death has been passed upon any 
person by the courts of this state, it is the duty of the sheriff of the county in 
which the sentence of death has been passed to remove the person so sentenced 
to death from that county to the state penitentiary in which the death chamber 
is located, within a reasonable time before the date fixed for the execution of 
the death sentence in the judgment and mandate of the court pronouncing the 
death sentence. On the date fixed for the execution in the judgment and 
mandate of the court, the warden of the state penitentiary in which the death 
chamber is located shall cause the death sentence to be carried out within an 
enclosure to be prepared for that purpose in strict seclusion and privacy. The 
only witnesses entitled to be present at the carrying out of the death sentence 
are: 
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(1) The warden of the state penitentiary or the warden’s duly authorized 
deputy; 

(2) The sheriff of the county in which the crime was committed; 

(3) A priest or minister of the gospel who has been preparing the 
condemned person for death; 

(4) The prison physician; 

(5) Attendants chosen and selected by the warden of the state peniten- 
tiary as may be necessary to properly carry out the execution of the death 
sentence; 

(6) A total of seven (7) members of the print, radio and television news 
media selected in accordance with the rules and regulations promulgated by 
the department of correction. Those news media members allowed to attend 
any execution of a sentence of death shall make available coverage of the 
execution to other news media members not selected to attend; 

(7)(A) Immediate family members of the victim who are eighteen (18) 

years of age or older. Immediate family members shall include the spouse, 

child by birth or adoption, stepchild, stepparent, parent, grandparent or 
sibling of the victim; provided, that members of the family of the 
condemned prisoner may be present and witness the execution; 

(B) Where there are no surviving immediate family members of the 
victim who are eighteen (18) years of age or older, the warden shall permit 
up to three (3) previously identified relatives or personal friends of the 
victim to be present and witness the execution; 

(8) One (1) defense counsel chosen by the condemned person; and 

(9) The attorney general and reporter, or the attorney general and 
reporter’s designee. 

(b) No other person or persons than those mentioned in subsection (a) are 
allowed or permitted to be present at the carrying out of the death sentence. It 
is a Class C misdemeanor for the warden of the state penitentiary to permit 
any other person or persons than those provided for in subsection (a) to be 
present at the legal execution. 

(c)(1) Photographic or recording equipment shall not be permitted at the 

execution site until the execution is completed, the body is removed, and the 

site has been restored to an orderly condition. However, the physical 
arrangement of the execution site shall not be disturbed. 

(2) A violation of subdivision (c)(1) is a Class A misdemeanor. 

(3) The department shall promulgate rules that establish criteria for the 
selection of news media representatives to attend an execution of a death 
sentence in accordance with the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5. In promulgating the rules, the department 
shall solicit recommendations from the Tennessee Press Association, the 
Tennessee Associated Press Managing Editors, and the Tennessee Associa- 
tion of Broadcasters. For each execution of a death sentence, applications for 
attendance shall be accepted by the department. When the number of 
applications require, lots to select news media representatives will then be 
drawn by the warden of the state penitentiary at which the death sentence 
is to be carried out. All drawings shall be conducted in open meetings and 
notice shall be properly given in accordance with § 4-5-203. 
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(d) If the immediate family members of the victim choose to be present at 
the execution, they shall be allowed to witness the execution from an area that 
is separate from the area to which other witnesses are admitted. If facilities 
are not available to provide immediate family members with a direct view of 
the execution, the warden of the state penitentiary may broadcast the 


execution by means of a closed circuit television system to the area in which 


the immediate family members are located. 


History. 

Acts 1909, ch. 500, § 1; Shan., § 7253al1; 
Code 1932, § 11859; T.C.A. (orig. ed.), § 40- 
3119; Acts 1985 (1st Ex. Sess.), ch. 5, § 16; 
1989, ch. 591, § 118; 1994, ch. 675, §§ 1-3; 
1997, ch. 133, §§ 1, 2; 2000, ch. 744, § 1; 2012, 
ch. 549, § 1. 


Compiler’s Notes. 

Acts 2012, ch. 549, § 2 provided that the act, 
which added subdivision (a)(7)(B), shall apply 
to all executions carried out on or after July 1, 
2012. 


Cross-References. 

Confidentiality of public records, § 10-7-504. 

Death by lethal injection or electrocution, 
§ 40-23-114. 

Failure of official to perform duties, § 39-16- 
402. 

Penalties for Class A and Class C misde- 
meanors, § 40-35-111. 

Sentencing for first degree murder, § 39-13- 
204. 


NOTES TO DECISIONS 


1. Declaratory Judgment. 

Chancery court properly dismissed defen- 
dant’s declaratory judgment action seeking to 
enjoin his execution on the ground he met the 
criteria for intellectual disability because sov- 
ereign immunity barred the suit; defendant’s 
allegations, in the absence of a claim that the 
statute being enforced was unconstitutional, 


were not sufficient to state a claim against the 
warden and Attorney General in their indi- 
vidual capacities for the purposes of granting 
relief to defendant. Payne v. Carpenter, — 
S.W.3d —, 2016 Tenn. App. LEXIS 556 (Tenn. 
Ct. App. Aug. 2, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 877 (Tenn. Nov. 16, 
2016). 


40-23-117. Death sentence stands if not carried out at scheduled time. 


When, from any cause, an inmate sentenced to death has not been executed 
pursuant to the sentence, the sentence stands in full force, and shall be carried 
into execution by the court in which the inmate was tried. 


History. 
Code 1858, § 5279; Shan., § 7259; Code 
1932, § 11861; T.C.A. (orig. ed.), § 40-3121. 


Cross-References. 
Death by lethal injection, § 40-23-114. 


Grounds for relief, § 40-30-103. 

Sentencing for first degree murder, § 39-13- 
204. 

Stays of execution when petitioner is under 
sentence of death, § 40-30-120. 


40-23-118. Warrant for apprehension of condemned inmate. 


If such convict is at large, the court or any magistrate may issue a warrant 
for the convict’s apprehension, and, if no good reason is shown for the convict’s 
discharge, shall commit the convict to abide the order and sentence of the 


court. 


History. 
Code 1858, § 5280; Shan., § 7260; Code 
1932, § 11862; T.C.A. (orig. ed.), § 40-3122. 


Cross-References. 


Persons whose compensation is contingent 


upon issuance or nonissuance are prohibited 
from issuing a search warrant, an arrest war- 
rant or mittimus, § 40-5-106. 
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40-23-119. Order of execution after arrest of condemned prisoner. 


Upon the convict being brought before the court, it shall inquire into the 
circumstances, and, if no legal reason exists against the execution of the 
sentence, shall order the warden of the state penitentiary in which the death 
chamber is located to execute the defendant on a day to be fixed by the court. 


History. T.C.A. (orig. ed.), § 40-3123; Acts 1985 (1st Ex. 
Code 1858, § 5281; impl. am. Acts 1909, ch. Sess.), ch. 5, § 17. 
500, § 1; Shan., § 7261; Code 1932, § 11863; 


CHAPTER 24 
FINES 


Section 

40-24-101. Payment of fines — Manner. 

40-24-102. Release of fines and forfeitures. 

40-24-103. Confession of judgment. 

40-24-104. Nonpayment of fines. 

40-24-105. Collection of fines, costs and litigation taxes — Revocation of license — Conversion to 
civil judgment — Settlement. 

40-24-106. Fines accruing to state. 

40-24-107. Criminal injuries compensation fund — County criminal injuries compensation 
reserve. 

40-24-108. Sexual assault program services. 

40-24-109. Services to victims of certain types of crimes. 


40-24-101. Payment of fines — Manner. 


(a) When any court of this state, including municipal courts for violation of 
municipal ordinances, imposes a fine upon an individual, the court may direct 
as follows: ; 

(1) That the defendant pay the entire amount at the time sentence is 
pronounced; 

(2) That the defendant pay the entire amount at some later date; 

(3) That the defendant pay the fine in specified portions or installments at 
designated periodic intervals and that the portions be remitted to a desig- 
nated official, who shall report to the court in the event of any failure to 
comply with the order; or 

(4) Where the defendant is sentenced to a period of probation as well as a 
fine, that payment of the fine be a condition of the sentence. 

(b) For the clerk’s services in administering any court-approved plan 
authorizing payment of a fine by installments, the clerk of court shall be 
entitled to a fee of five percent (5%) of the total amount to be collected, not to 
exceed fifteen dollars ($15.00); provided, that in counties having a population 
of more than seven hundred thousand (700,000), according to the 1990 federal 
census or any subsequent federal census, the fee shall not exceed ten percent 
(10%) of the total amount to be collected, not to exceed fifteen dollars ($15.00). 
The clerk’s fees shall be added to the defendant’s bill of costs. 


History. 40-3207; Acts 1987, ch. 135, § 1; 1995, ch. 456, 
Acts 1972, ch. 729, § 1; T.C.A. §§ 40-3201, § 10. 


40-24-102 


Compiler’s Notes. 

For tables of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


Cross-References. 

Collection of funds on behalf of the state or 
local government, acceptance of checks, money 
orders, credit or debit cards, § 9-1-108. 

Fees for installment or deferred payment 
plans for fines, § 8-21-401. 

Municipality, general powers, § 6-2-201. 

Payment of fees, fines, costs by credit card, 
§ 8-21-107. 

Power to enforce ordinances, § 6-4-302. 

Property and privileges taxable, § 6-33-103. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 32.21, 32.22. 
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Law Reviews. 

Criminal Injuries Compensation: A Primer 
(Richard W. Rucker), 23 No. 4 Tenn. B.J. 32 
(1987). 


Attorney General Opinions. 

Smyrna City Court: disposition of bond for- 
feitures, OAG 00-023 (2/15/00). 

The board of probation and parole is autho- 
rized to condition parole on payment of fines 
but not criminal court costs, OAG 06-062 
(4/5/06). 

Payment of fines in installments; allocation 
of moneys paid into court. OAG 12-52, 2012 
Tenn. AG LEXIS 52 (5/10/12). 


NOTES TO DECISIONS 


1. Interest. 
A criminal fine does not bear interest in the 
absence of a statute specifically authorizing it. 


Owens v. State, 710 S.W.2d 518, 1986 Tenn. 
LEXIS 831 (Tenn. 1986). 


40-24-102. Release of fines and forfeitures. 


The several courts in which a cause is finally adjudged are authorized, either 
before or after final judgment, for good cause, to release the defendants, or any 
one (1) or more of them, from the whole or any part of fines or forfeitures 


accruing to the county or state. 


History. 

Code 1858, § 5251; Shan., § 7226; Code 
1932, § 11813; T.C.A. (orig. ed.), §§ 40-3201, 
40-3202. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), § 32.21. 

Tennessee Jurisprudence, 6A Tenn. Juris., 
Constitutional Law, § 31. 


Law Reviews. 
Criminal Law — Taxation of Court Costs, 17 
Vand. L. Rev. 1572. 


Attorney General Opinions. 

Discretion of judge to waive costs and fines 
when defendant declared indigent, OAG 99-197 
(10/6/99). 


NOTES TO DECISIONS 


Analysis 


1. Time for Remission. 
2. Expiration of Sentence. 


1. Time for Remission. 

No remission of fines, imprisonment, and 
costs can be made at a subsequent term. State 
v. Dalton, 109 Tenn. 544, 72 S.W. 456, 1902 
Tenn. LEXIS 92 (1903); Spencer v. State, 125 


40-24-103. Confession of judgment. 


Tenn. 64, 140 S.W. 597, 1911 Tenn. LEXIS 7, 38 
L.R.A. (n.s.) 680 (1911). 


2. Expiration of Sentence. 

Where the period of unauthorized suspension 
of the sentence of imprisonment has expired, 
such suspension presents no live question to be 
passed upon by the supreme court. State v. 
White, 125 Tenn. 143, 140 S.W. 1059, 1911 
Tenn. LEXIS 15 (1911). 


In cases where a fine is assessed, the court shall allow the defendant to 
confess judgment for the fine and costs, with good sureties. 
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History. 

Code 1858, § 5239; Shan., § 7214; Code 
1932, § 11800; T.C.A. (orig. ed.), §§ 40-3202, 
40-3203. 


Textbooks. 
Tennessee Jurisprudence, 8 Tenn. Juris., 
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Costs, § 44; § 8; 8 Tenn. Juris., Criminal Pro- 
cedure, § 54. 


Law Reviews. 

Criminal Law in Tennessee in 1968 — A 
Critical Survey (Joseph G. Cook), 36 Tenn. L. 
Rev. 221. 


NOTES TO DECISIONS 


Analysis 


. Provision is Mandatory. 

One Surety is Not Sufficient. 

No Rearrest After Giving Surety. 
. No Right of Appeal. 


pe PwDe 


. Provision is Mandatory. 

This section is mandatory, and the prisoner, 
in a case to which the statute applies, has the 
right to bring with him proper sureties, and 
upon the confession of judgment by himself and 
sureties before the court for the fine and costs, 
he must be discharged. Halfacre v. State, 112 
Tenn. 609, 79 S.W. 132, 1903 Tenn. LEXIS 130 
(1903); McInturff v. State, 207 Tenn. 102, 338 
S.W.2d 561, 1960 Tenn. LEXIS 432 (1960), 
superseded by statute as stated in, State v. 
Copeland, 647 S.W.2d 241, 1983 Tenn. Crim. 
App. LEXIS 333 (Tenn. Crim. App. 1983). 


2. One Surety is Not Sufficient. 

One surety is not sufficient, and if only one 
surety be tendered, the court is not in error in 
declining to accept him as sufficient. Halfacre v. 
State, 112 Tenn. 609, 79 S.W. 132, 1903 Tenn. 
LEXIS 130 (1903). 


3. No Rearrest After Giving Surety. 
Where a person has been convicted and fined 
and gives security he cannot be rearrested at a 
subsequent term of court upon the failure of the 
sheriff to collect the money. Hamilton v. State, 
68 Tenn. 355, 1878 Tenn. LEXIS 23 (1878). 
Where a defendant has confessed judgment 
for fine and costs with good sureties, he cannot 


40-24-104. Nonpayment of fines. 


be rearrested and the only remedy is a civil 
matter on the bond for fine and costs. McInturff 
v. State, 207 Tenn. 102, 338 S.W.2d 561, 1960 
Tenn. LEXIS 432 (1960), superseded by statute 
as stated in, State v. Copeland, 647 S.W.2d 241, 
1983 Tenn. Crim. App. LEXIS 333 (Tenn. Crim. 
App. 1983). 

Former sections providing imprisonment for 
nonpayment of fines and costs were inappli- 
cable where defendant availed himself of this 
section. McInturff v. State, 207 Tenn. 102, 338 
S.W.2d 561, 1960 Tenn. LEXIS 4382 (1960), 
superseded by statute as stated in, State v. 
Copeland, 647 S.W.2d 241, 1983 Tenn. Crim. 
App. LEXIS 333 (Tenn. Crim. App. 1983). 


4, No Right of Appeal. 

The defendant, having confessed judgment 
for fine and costs, has no right to appeal and the 
court has no right to grant such an appeal. 
MclInturff v. State, 207 Tenn. 102, 338 S.W.2d 
561, 1960 Tenn. LEXIS 432 (1960), superseded 
by statute as stated in, State v. Copeland, 647 
S.W.2d 241, 1983 Tenn. Crim. App. LEXIS 333 
(Tenn. Crim. App. 1983). 

An attempted appeal from confession of judg- 
ment under this section is a nullity and can 
have no effect on the status of a defendant who 
secured his release under this section. McIn- 
turff v. State, 207 Tenn. 102, 338 S.W.2d 561, 
1960 Tenn. LEXIS 432 (1960), superseded by 
statute as stated in, State v. Copeland, 647 
S.W.2d 241, 1983 Tenn. Crim. App. LEXIS 333 
(Tenn. Crim. App. 1983). 


(a) If the defendant fails to pay the fine as directed, or is unable to pay the 
fine and so represents upon application to the court, the court, after inquiring 
into and making further investigation, if any, which it may deem necessary 
with regard to the defendant’s financial and family situation and the reasons 
for nonpayment of the fine, including whether the nonpayment was contuma- 
cious or was due to indigency, may enter any order that it could have entered 
under § 40-24-101, or may reduce the fine to an amount that the defendant is 
able to pay, or may direct that the defendant be imprisoned until the fine, or 
any portion of it, remaining unpaid or remaining undischarged after a pro rata 
credit for any time that may already have been served in lieu of payments, is 
paid. The court shall determine and specify, in the light of defendant’s 
situation and means and of defendant’s conduct with regard to the nonpay- 
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ment of the fine, the period of any imprisonment in default of payment of the 
fine within the limits of the penalties for a Class C misdemeanor. 

(b) Whenever a court orders a defendant to pay a fine, imposed as a result 
of a traffic violation, in installment payments, the court shall revoke the 
defendant’s privilege to operate a motor vehicle in this state upon the failure 
of the defendant to comply with the order of the court. If the defendant’s 
privilege to operate a motor vehicle has been revoked for the failure to comply 


with the court order, the privilege shall remain so revoked until the total 


amount of the fine imposed is paid. 


History. 
Acts 1972, ch. 729, § 2; T.C.A., §§ 40-3208, 
40-3204; Acts 1989, ch. 591, § 113. 


Cross-References. 

Detention in municipal workhouse until fines 
and costs paid, §§ 41-3-104, 41-3-105. 

Inmates confined in county jails for nonpay- 
ment of fines working public roads, § 41-22- 
301. 

Penalty for Class C misdemeanor, § 40-35- 
ph Ye 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 32.22. 


Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, § 54. 


Law Reviews. 

Imprisonment for Nonpayment of Fines and 
Costs: A New Look at the Law and the Consti- 
tution (Paul M. Stein), 22 Vand. L. Rev. 611. 


Attorney General Opinions. 

Payment allocation, where defendant indi- 
gent, only as to costs or fines, OAG 98-099 
(5/27/98). 

Collection of fines and court costs in general 
sessions criminal cases, OAG 06-135 (8/21/06). 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


. Constitutionality. 

. Confession of Judgment. 
Misdemeanors. 

. Bond for Fine and Costs. 

. Release on Promise to Pay. 
. Discharge for Insolvency. 

. Litigation Taxes. 


—_ NOT WN Pe 


. Constitutionality. 

Former section providing imprisonment for 
nonpayment of fines and costs did not apply to 
cases where a nolle prosequi was entered, since 
such application would have violated U.S. 
Const., amend. 13, § 1, as providing for invol- 
untary servitude where there was no conviction 
of a crime. State ex rel. Hobbs v. Murrell, 170 
Tenn. 152, 93 S.W.2d 628, 1935 Tenn. LEXIS 
120 (1936). 


2. Confession of Judgment. 

Sections providing imprisonment for nonpay- 
ment of fines and costs had no application 
where the defendant confessed judgment. 
MclInturff v. State, 207 Tenn. 102, 338 S.W.2d 
561, 1960 Tenn. LEXIS 482 (1960), superseded 
by statute as stated in, State v. Copeland, 647 
S.W.2d 241, 1983 Tenn. Crim. App. LEXIS 333 
(Tenn. Crim. App. 1983). 


3. Misdemeanors. 

The circuit court had power to commit per- 
sons convicted of misdemeanors to the custody 
of the sheriff until the fines and costs were 
secured. Cagle v. State, 25 Tenn. 391, 1845 
Tenn. LEXIS 109 (1845). 


4. Bond for Fine and Costs. 

Imprisonment until fine and costs were paid 
did not prevent the prisoner from giving bond 
and security for the fine and costs, so as to 
obtain his discharge. Hill v. State, 10 Tenn. 247, 
1829 Tenn. LEXIS 2 (1829). 

If defendant gives the required sureties, he 
shall not be imprisoned, and the sureties stand 
in the place of personal confinement as a means 
of enforcing the collection of the fine and costs. 
Poteete v. State, 68 Tenn. 261, 1878 Tenn. 
LEXIS 4 (1878), superseded by statute as 
stated in, State v. Bertram, — S.W.2d —, 1993 
Tenn. Crim. App. LEXIS 15 (Tenn. Crim. App. 
Jan. 14, 1993); Hamilton v. State, 68 Tenn. 355, 
1878 Tenn. LEXIS 23 (1878). 

Where a bond has been given for the fine and 
costs, and the defendant has been released, he 
cannot be rearrested and remanded to prison, 
at a subsequent term, upon the failure of the 
sheriff to make the money out of him and the 
sureties, as the only remedy is on the bond. 
Poteete v. State, 68 Tenn. 261, 1878 Tenn. 
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LEXIS 4 (1878), superseded by statute as 
stated in, State v. Bertram, — S.W.2d —, 1993 
Tenn. Crim. App. LEXIS 15 (Tenn. Crim. App. 
Jan. 14, 1993); Hamilton v. State, 68 Tenn. 355, 
1878 Tenn. LEXIS 23 (1878). 


5. Release on Promise to Pay. 

Where defendant entered guilty pleas to two 
misdemeanor charges and agreed to consecu- 
tive thirty-day jail sentences and cumulative 
$150 fines, defendant who was indigent and 
unable to pay fines in toto could have properly 
been released by trial judge after serving sen- 
tences upon agreement to pay fines in $20.00 
weekly installments even though statutes pro- 
vided for serving out fines in jail. State v. 
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6. Discharge for Insolvency. 

A judgment that a party remain in the cus- 
tody of the sheriff until the fine and costs were 
paid or secured operated as a capias ad satis- 
faciendum and the defendant was entitled to 
the same privileges as upon that writ to dis- 
charge himself for insolvency. Barnes v. State, 
13 Tenn. 186, 1833 Tenn. LEXIS 130 (1833). 


7. Litigation Taxes. 

Litigation taxes are not part of the fine or 
costs and a defendant cannot be made to work 
out litigation taxes in jail. Ex parte Griffin, 88 
Tenn. 547, 13 S.W. 75, 1889 Tenn. LEXIS 75 
(1890); Wilson v. Sloan, 1 Tenn. Crim. App. 263, 


438 S.W.2d 75, 1968 Tenn. Crim. App. LEXIS 
122 (Tenn. Crim. App. 1968). 


Walding, 477 S.W.2d 251, 1971 Tenn. Crim. 
App. LEXIS 465 (Tenn. Crim. App. 1971). 


40-24-105. Collection of fines, costs and litigation taxes — Revocation 
of license — Conversion to civil judgment — Settlement. 


(a) Unless discharged by payment or service of imprisonment in default of a 
fine, a fine may be collected in the same manner as a judgment in a civil action. 
The trial court may also enforce all orders assessing any fine remaining in 
default by contempt upon a finding by the court that the defendant has the 
present ability to pay the fine and willfully refuses to pay. Costs and litigation 
taxes due may be collected in the same manner as a judgment in a civil action, 
but shall not be deemed part of the penalty, and no person shall be imprisoned 
under this section in default of payment of costs or litigation taxes. The 
following shall be the allocation formula for moneys paid into court: the first 
moneys paid in any case shall first be credited toward payment of litigation 
taxes and once litigation taxes have been paid, the next moneys shall be 
credited toward payment of costs; then additional moneys shall be credited 
toward payment of the fine. 

(b)(1) A license issued under title 55 for any operator or chauffeur shall be 

revoked by the commissioner of safety if the licensee has not paid all 

litigation taxes, court costs, and fines assessed as a result of disposition of 
any offense under the criminal laws of this state within one (1) year of the 
date of disposition of the offense. The license shall remain revoked until such 
time as the person whose license has been revoked provides proof to the 
commissioner of safety that all litigation taxes, court costs, and fines have 
been paid. No person’s license shall be revoked pursuant to this subdivision 

(b)(1) based upon nonpayment of county jail fees assessed to a person 

pursuant to the Inmate Reimbursement to the County Act of 1995, compiled 

in title 41, chapter 11. 

(2) The clerk of the court ordering disposition of an offense shall notify the 
commissioner of safety when an offender has litigation taxes, court costs, 
and fines that remain unpaid after one (1) year from the disposition of the 
offense. Such notification shall take place within thirty (30) days of the 
expiration of the one-year period or as soon as practicable. The commissioner 
of safety shall not refuse to revoke a license issued under title 55 on grounds 
that notification was not received within the thirty-day period specified in 
this subdivision (b)(2). 
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(3)(A) A person who is unable to pay any portion of assessed litigation 
taxes, court costs, and fines may apply to the court having original 
jurisdiction over the offense for an order staying the revocation of the 
license issued under title 55. An order to stay the revocation of the license 
shall be granted if the court finds that the person would experience 
hardship from the revocation of the license and that other means of 
transportation are not readily available to the person. Grounds for finding 
of hardship are limited to travel necessary for: 

(i) Employment; 

(ii) School; 

(iii) Religious worship; 

(iv) Participation in a recovery court, which includes drug courts 
under the Drug Court Treatment Act of 2003, compiled in title 16, 
chapter 22; DUI courts; mental health courts; and veterans treatment 
courts; 

(v) Serious illness of the person or an immediate family member; or 

(vi) Other reasons or destinations as determined by the court. 

(B) The offender seeking a hardship exception shall make application to 

the court in the form of a sworn affidavit stating with particularity the 
grounds and circumstances of hardship. For offenders identified in subdi- 
visions (b)(3)(A)(i)-(iii), (v), and (vi), the court may enter a one-time stay 
for a period of no longer than one hundred eighty (180) days. For offenders 
identified in subdivision (b)(3)(A)(Giv), the recovery court judge shall have 
discretion to determine the period of time the stay of revocation should 
remain in effect; provided, that period does not exceed the date of the 
offender’s program completion or termination. The court clerk shall 
promptly notify the commissioner of safety of the issuance or termination 
of any stay of revocation. The commissioner of safety shall not revoke any 
license under this subsection (b) while the stay is in effect. 
(4)(A) A person who is unable to pay all of the assessed litigation taxes, 
court costs, and fines but is able to pay some of them may apply to the 
court having original jurisdiction over the offense for an order setting up 
a payment plan for such taxes, costs, and fines. If the person and court 
agree to such a payment plan, the court shall so order and such order shall 
have the effect of staying the revocation of the license pursuant to this 
subsection (b). The order staying the revocation of license shall remain in 
effect for as long as the person is current and in compliance with the 
payment plan. If the person fails to make payments according to the plan 
for three (3) consecutive months without good cause, the court may revoke 
the order and notify the clerk. The court clerk shall promptly notify the 
commissioner of safety of the issuance or termination of any stay of 
revocation. The commissioner of safety shall not revoke pursuant to this 
subsection (b) while the stay is in effect. 

(B) In addition to the ability to apply for the approval of a payment plan 
as provided in subdivision (b)(4)(A), a person who is indigent, as defined in 
§ 40-14-201, may also apply for the waiver of any outstanding court costs 
and fines. A person who is indigent may apply for the waiver of outstand- 
ing court costs and fines prior to or after the revocation of license. An 
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application for such a waiver must include: 
(i) A signed affidavit of indigency; and 
(ii) Payment of a fee of up to fifty dollars ($50.00), subject to the 
discretion of the court after consideration of the person’s ability to pay. 
(C) After consideration of the affidavit of indigency and the payment of 
any fee that may be required under this subdivision (b)(4), the court may 
waive any outstanding court costs and fines. 

(5) The revocation previded in this subsection (b) is cumulative and does 
not limit or otherwise affect any license revocation pursuant to title 39, title 
55, or any other law. 

(6) Nothing in this subsection (b) shall be construed to apply to any license 
issued pursuant to title 55, chapter 17. 

(c) The district attorney general or the county or municipal attorney, as 
applicable, may, in that person’s discretion, and shall, upon order of the court, 
institute proceedings to collect the fine, costs and litigation taxes as a civil 
judgment. 

(d)(1) Any fine, costs, or litigation taxes remaining in default after the entry 

of the order assessing the fine, costs, or litigation taxes may be collected by 

the district attorney general or the criminal or general sessions court clerk 
in the manner authorized by this section and otherwise by the trial court by 
contempt upon a finding by the court that the defendant has the present 
ability to pay the fine and willfully refuses to pay. After a fine, costs, or 
litigation taxes have been in default for at least six (6) months, the district 
attorney general or criminal or general sessions court clerk may retain an 
agent to collect, or institute proceedings to collect, or establish an in-house 
collection procedure to collect, fines, costs and litigation taxes. If an agent is 
used, the district attorney general or the criminal or general sessions court 
clerk shall request the county purchasing agent to utilize normal competi- 
tive bidding procedures applicable to the county to select and retain the 
agent. If the district attorney general and the criminal or general sessions 
court clerk cannot agree upon who collects the fines, costs and litigation 
taxes, the presiding judge of the judicial district or a general sessions judge 
shall make the decision. The district attorney general or criminal or general 
sessions court clerk may retain up to fifty percent (50%) of the fines, costs 
and litigation taxes collected pursuant to this subsection (d) in accordance 
with any in-house collection procedure or, if an agent is used, for the 
collection agent. The proceeds from any in-house collection shall be treated 
as other fees of the office. When moneys are paid into court, the allocation 
formula outlined in subsection (a) shall be followed, except up to fifty percent 

(50%) may be withheld for in-house collection or, if an agent is used, for the 

collection agent, with the remainder being allocated according to the 

formula. 

(2) On or after January 1, 2015, if an agent is used, the agent’s collection 
fee shall be added to the total amount owed. The agent’s collection fee shall 
not exceed forty percent (40%) of any amounts actually collected. When 
moneys are paid into court, the allocation formula outlined in subsection (a) 
shall be followed, except up to forty percent (40%) may be withheld for the 
collection agent, with the remainder being allocated according to the 
formula. 
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(e)(1) The governing body of any municipality may by ordinance authorize 
the employment of a collection agency to collect fines and costs assessed by 
the municipal court where the fines and costs have not been collected within 
sixty (60) days after they were due. The authorizing ordinance shall include 
the requirement that the contract between the municipality and the collec- 
tion agency be in writing. 

(2) The collection agency may be paid an amount not exceeding forty 
percent (40%) of the sums collected as consideration for collecting the fines 
and costs. 

(3) The written contract between the collection agency and the munici- 
pality shall include a provision specifying whether the agency may institute 
an action to collect fines and costs in a judicial proceeding. 

(4) Nothing in this subsection (e) shall be interpreted to permit a 
municipality to employ a collection agency for the collection of unpaid 
parking tickets in violation of § 6-54-5138. 

(f) If any fine, costs or litigation taxes assessed against the defendant in a 
criminal case remain in default when the defendant is released from the 
sentence imposed, the sentence expires or the criminal court otherwise loses 
jurisdiction over the defendant, the sentencing judge, clerk or district attorney 
general may have the amount remaining in default converted to a civil 
judgment pursuant to the Tennessee Rules of Civil Procedure. The judgment 
may be enforced as is provided in this section or in any other manner 
authorized by law for a civil judgment. 

(g) After a fine, costs, or litigation taxes have been in default for at least five 
(5) years, the criminal or general sessions court clerk may, subject to approval 
by a court of competent jurisdiction, accept a lump-sum partial payment in full 
settlement of the outstanding balance due on a case. The court shall not 
approve a settlement unless the amount accepted is equal to or greater than 
fifty percent (50%) of the combined outstanding balance of all fines, costs, and 
litigation taxes due on the case. When moneys are paid into court pursuant to 
this subsection (g), the allocation formula outlined in subsection (a) shall be 
followed, except the percentage that may be retained by the clerk pursuant to 
subsection (d) may be withheld, with the remainder being allocated according 
to the formula. 

(h) Notwithstanding this section to the contrary, if a person has a license 
revoked pursuant to this section, the person may apply to the trial court 
having original jurisdiction over the offense for a restricted driver license. The 
court is vested with the authority and discretion to order the issuance of a 
restricted driver license for the purposes specified in subdivision (b)(3)(A). The 
order shall state with all practicable specificity the necessary times and places 
of permissible operation of a motor vehicle. The person may obtain a certified 
copy of the order and within ten (10) days after issuance present the order, 
together with an application fee of sixty-five dollars ($65.00), to the depart- 
ment of safety, which shall issue a restricted license embodying the limitations 
imposed in the order. After proper application and until the restricted license 
is issued, a certified copy of the order may serve in lieu of a driver license. Any 
restricted license issued under this section shall be valid for a period not to 
exceed one (1) year. A restricted license issued under this section may be 
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renewed; provided, that each renewal shall be valid for a period not to exceed 


one (1) year. 


(i) As used in this section, “costs” shall include any jail fees or other 


incarceration costs imposed. 


History. 

Acts 1972, ch. 729, § 3; T.C.A., §§ 40-3209, 
40-3205; Acts 1991, ch. 467, § 1; 1992, ch. 956, 
§ 1; 1996, ch. 826,§ 1; 1996, ch. 920,§ 1; 1997, 
ch. 325, §§ 1, 2; 2007, ch. 167, §§ 1, 2; 2009, ch. 
570, § 1; 2009, ch. 577, § 2; 2011, ch. 504, 
§§ 1-3; 2014, ch. 737, §§ 1, 2; 2015, ch. 257, 
§ 1; 2017, ch. 149, § 1; 2017, ch. 412, §§ 1-4; 
2018, ch. 538, § 1; 2018, ch. 579, § 1. 


Compiler’s Notes. 

Acts 1991, ch. 467, § 2, provided that the 
amendment to this section by that act shall 
apply retroactively to the collection of any un- 
paid fines or costs assessed on or after July 1, 
1980. 

Acts 2011, ch. 504, § 4, provided that the act, 
which added subsection (b), shall apply to of- 
fenses committed on or after July 2, 2011. 

Pursuant to Article III, Section 18 of the 
Constitution of Tennessee, Acts 2014, ch. 737 
took effect on April 21, 2014. 

Acts 2014, ch. 737, § 5 provided that any 
changes to a court clerk’s computer system or 
software necessitated by the use of a collection 
agent under the act, which amended subsection 
(d), shall be paid for by funds collected by the 
clerk for computer related expenses pursuant 
to § 8-21-401G) to the extent such funds are 
available. No state funds shall be allocated to 
make any changes to a court clerk’s computer 
system or software necessitated by the act. 

Acts 2014, ch. 737, § 6 provided that the act, 
which amended subsection (d), is remedial in 
nature and is intended to assist court clerks 
with the administrative costs and difficulties 
associated with the collection of delinquent 
fines, costs and litigation taxes. 

Acts 2014, ch. 737, § 8 provided that the 
additional fee if a collection agent is used shall 
apply to all amounts that have been owed for at 
least six (6) months on January 1, 2015, or 
become owed for at least six (6) months after 
January 1, 2015, whether the case was adjudi- 
cated prior to, or on or after, April 21, 2014. 

Acts 2018, ch. 538, § 2 provided that the act, 
which amended this section, shall apply to any 
applicable application for stay of revocation 
that is made on or after March 7, 2018. 


Amendments. 

The 2018 amendment by ch. 538, in (b)(3)(B), 
added “For offenders identified in subdivisions 
(b)(3)(A)G)-Gii), (v), and (vi),” at the beginning 
of the second sentence, substituted “no longer 
than” for “not longer than” near the end of the 
second sentence, and added the present third 
sentence. 


The 2018 amendment by ch. 579 added the 
last sentence in (b)(1). 


Effective Dates. 
Acts 2018, ch. 538 § 2. March 7, 2018. 
Acts 2018, ch. 579 § 2. March 16, 2018. 


Cross-References. 

Application of cash deposit to judgment and 
costs, § 40-11-140. 

Collection from funds held by warden for 
prisoner, § 41-21-217. 

Collection of fines or costs in default, § 20- 
12-144. 

Collection of funds on behalf of the state or 
local government, acceptance of checks, money 
orders, credit or debit cards, § 9-1-108. 

Issuance of execution in civil cases, title 26, 
cho, 

Judgment and execution for costs, § 40-25- 
134. 

Liability of state or county when execution 
returned unsatisfied, § 40-25-130. 

Recovery of fines imposed by ordinance, §§ 6- 
21-506, 6-54-3038, 6-54-304. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 32.23. 


Law Reviews. 

The Abatement of Criminal Fines upon 
Death of Defendant: Punishment, Precedent, 
and Policy, 11 Mem. St. U.L. Rev. 67. 


Attorney General Opinions. 

Payment allocation, where defendant indi- 
gent, only as to costs or fines, OAG 98-099 
(5/27/98). 

Community service or work project in lieu of 
payment of court costs, OAG 99-233 (12/15/99). 

A criminal defendant may not have his pro- 
bation revoked through a violation warrant for 
failing to pay costs assessed in a criminal 
action, OAG 00-162 (10/18/00). 

Criminal defendant may not have his proba- 
tion revoked through a violation warrant for 
failing to pay costs assessed in a criminal 
action, OAG 03-106 (8/22/03). 

Under T.C.A.§ 40-24-105(c) (now (d)(1)), a 
district attorney general has the authority to 
enter into a contingency fee contract with a 
debt collection agency to recover fines and costs 
assessed in criminal cases, OAG 05-118 
(7/27/05). 

The board of probation and parole is autho- 
rized to condition parole on payment of fines 
but not criminal court costs, OAG 06-062 
(4/5/06). 
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Collection of fines and court costs in general 
sessions criminal cases, OAG 06-135 (8/21/06). 
Payment of fines in installments; allocation 
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of moneys paid into court. OAG 12-52, 2012 
Tenn. AG LEXIS 52 (5/10/12). 


NOTES TO DECISIONS 


Analysis 


1. Applicability of Civil Procedure Rules. 
2. Interest. 
3. Costs not Dischargeable in Bankruptcy. 


1. Applicability of Civil Procedure Rules. 

This section requires application of proce- 
dural rules applicable to money judgments in 
civil cases, though the fines were imposed in 
criminal cases. State v. Copeland, 647 S.W.2d 
241, 1983 Tenn. Crim. App. LEXIS 333 (Tenn. 
Crim. App. 1983). 


2. Interest. 
A criminal fine does not bear interest in the 


40-24-106. Fines accruing to state. 


absence of a statute specifically authorizing it. 
Owens v. State, 710 S.W.2d 518, 1986 Tenn. 
LEXIS 831 (Tenn. 1986). 


3. Costs not Dischargeable in Bankruptcy. 

Criminal court’s assessment of costs against 
defendant, as a condition of probation, designed 
to compensate the state for its expenses in 
prosecuting the defendant rather than as a 
penal sanction, were not a dischargeable debt 
in bankruptcy proceedings. In re Hollis, 810 
F.2d 106, 1987 U.S. App. LEXIS 1372 (6th Cir. 
Tenn. 1987). 


(a) Except as otherwise provided by law, fines, amercements, forfeitures and 
recoveries in criminal cases constitute a part of the revenue of the state, and 
shall be paid into the state treasury in the following cases: 

(1) All fines and forfeitures that may be recovered in any case in which the 
defendant is indicted for a felony, whether convicted of a felony or of an 


offense less than felony; and 


(2) All fines and forfeitures, imposed for a violation of any law regulating 


the business of banking. 


(b) Except as otherwise provided by law, fines and forfeitures in all other 
state cases go to the county in which the indictment was found. 


History. 

Code 1858, §8§ 552, 5236 (deriv. Acts 1835- 
1836, ch. 55, § 2); Shan., §§ 707, 7211; Code 
1932, §§ 1258, 11798; modified; T.C.A. (orig. 
ed.), § 40-3206. 


Compiler’s Notes. 

This section may be affected by § 9-1-116, 
concerning entitlement to funds, absent appro- 
priation. 


Cross-References. 

Disposition of fines for minor offenses, § 5-8- 
104. 

Disposition of fines in school attendance law 
cases, § 49-6-3011. 


Fines accruing to county, §§ 5-8-104, 5-8- 
105. 

Fines for violation of laws affecting animals 
go to society for prevention of cruelty to ani- 
mals, § 39-14-210. 


Textbooks. 
Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, § 52. 


Attorney General Opinions. 
Remittance of fines and forfeitures from state 
misdemeanors, OAG 99-174 (9/9/99). 


NOTES TO DECISIONS 


Analysis 


1. Construction with Other Sections. 
2. Petit Larceny Fines. 
3. Intoxicating Liquor Fines. 


4. Bond in Wife Desertion Case. 


1. Construction with Other Sections. 
Section 41-2-111 does not define what is state 
and what is county revenue and in no way 
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modifies the provisions of this section. Nelson v. 
Loudon County, 176 Tenn. 632, 144 S.W.2d 791, 
1940 Tenn. LEXIS 111 (1940). 


2. Petit Larceny Fines. 

A fine for petit larceny belongs to the state, 
and it may recover the same from the county 
when it has been paid in cash to the county. 
State v. Davidson County, 96 Tenn. 178, 33 S.W. 
924, 1895 Tenn. LEXIS 23 (1896). 


3. Intoxicating Liquor Fines. 
A fine of $250 for personal transportation of 
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liquor goes to the state. Nelson v. Loudon 
County, 176 Tenn. 632, 144 S.W.2d 791, 1940 
Tenn. LEXIS 111 (1940). 


4. Bond in Wife Desertion Case. 

Where husband was indicted for wife deser- 
tion and gave bond for his appearance for trial, 
and he failed to appear, the proceeds of the 
bond did not belong to the wife, but was prop- 
erly paid over to the trustee. Phillips v. Carroll 
County, 183 Tenn. 590, 194 S.W.2d 457, 1946 
Tenn. LEXIS 241 (1946). 


40-24-107. Criminal injuries compensation fund — County criminal 


injuries compensation reserve. 


(a)(1)(A) When any person is convicted by a circuit court or a comparable 
court of record with jurisdiction over criminal matters of a crime of any 
nature after July 1, 1984, except those crimes for which the law imposes 
as a maximum possible punishment a fine of less than five hundred dollars 
($500) and no imprisonment, there is levied a privilege tax of twenty-six 
dollars and fifty cents ($26.50) in addition to any other costs or fees 
imposed in the action. If the person is convicted of a crime against the 
person, the privilege tax shall be fifty dollars ($50.00) in addition to any 
other costs or fees. 

(B) In addition to all other taxes imposed and in addition to other costs 
or fees, if any person is convicted of a crime against the person of a child 
under the age of eighteen (18) that constitutes a criminal offense under 
§ 39-12-101, § 39-13-101, §§ 39-13-501 — 39-13-505, § 39-15-302, or 
§ 39-17-1005, there is levied a privilege tax of five hundred dollars ($500). 
(2) If any person is convicted by a court of general sessions or a 

comparable court with jurisdiction over criminal matters of a crime of any 

nature after July 1, 1984, except those crimes for which the law imposes as 

a maximum possible punishment a fine of less than five hundred dollars 

($500) and no imprisonment, there is levied a privilege tax of twenty-six 

dollars and fifty cents ($26.50) in addition to any other costs or fees imposed 

in the action. If the person is convicted of a crime against the person, the 
privilege tax shall be fifty dollars ($50.00) in addition to any other costs or 
fees. 

(3) Nothing in this subsection (a) shall be construed as applying to 
violations of the motor vehicle laws unless the violation is covered by the 
provisions of title 55, chapter 10, part 4, relating to driving while intoxicated, 
§ 55-10-205, relating to reckless driving, if the reckless driving was proxi- 
mately caused by the use of an intoxicant or § 55-10-101, relating to the 
duty to stop at the scene of an accident resulting in injury or death. 

(4) Whether a person convicted of a crime is exempted from payment of 
the tax imposed by this subsection (a) shall be determined by the maximum 
possible sentence imposed by law for the offense rather than the sentence 
the person actually receives. 

(5) The tax imposed by this subsection (a) shall be collected by the clerks 
of the various courts from each person convicted and all funds so collected, 
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with the exception of one dollar ($1.00), which shall be retained by the clerk 

to defray the expenses of collecting and processing the funds, shall be paid 

over to the department of revenue for apportionment pursuant to 

§ 67-4-606. 

(6) In addition to all other revenues set forth in this section, all revenue 
to which the general fund of the state is otherwise entitled from the sale of 
illegal contraband seized by any law enforcement agency of the state shall be 
deposited to the criminal injuries compensation fund. 

(b) When an offender liable to pay the tax has been convicted and sentenced 
to a county correctional institution or program, or to an institution or program 
maintained by the department, the clerk of court shall certify to the appropri- 
ate official as provided in this subsection (b) whether payment of the tax has 
been made. If the offender liable to pay the tax has been convicted and 
sentenced to an institution or program maintained by the department, the 
clerk of court shall certify to the commissioner of correction, in the form as the 
commissioner may direct, whether payment of the tax has been made. The 
commissioner shall then cause any amount owing to be collected from the 
prisoner during the offender’s period of confinement by the department. If the 
offender liable to pay the tax has been convicted and sentenced to a correc- 
tional institution or program maintained by a county, the clerk of court shall 
certify to the county officer with supervisory authority over the institution or 
program whether payment of the tax has been made. The county officer shall 
then cause any amount owing to be collected from the offender during the 
offender’s period of confinement. The commissioner, or appropriate county 
official, shall submit reasonable reports as may be requested by the board of 
claims with respect to the status of an offender’s obligation under this section. 
The total sums collected under this subsection (b) shall be apportioned 
pursuant to § 67-4-606. 

(c) There is created in the state treasury a fund to be known as the “criminal 
injuries compensation fund.” Moneys shall be deposited to the fund as provided 
by law and shall be invested for the benefit of the fund pursuant to § 9-4-6083. 
Moneys in the fund shall not revert to the general fund of the state, but shall 
remain available and be appropriated exclusively for providing compensation 
under the Criminal Injuries Compensation Act, compiled in title 29, chapter 13 
and this section. The state treasurer shall annually determine the amount of 
awards paid to victims of drunk drivers pursuant to title 29, chapter 13, for the 
preceding fiscal year and shall set aside in a separate reserve within the fund 
an amount equal to three (3) times the awards paid during that fiscal year. The 
separate reserve may only be used to pay awards to victims of drunk drivers in 
the event current revenues to the fund are insufficient to pay awards to the 
victims. 

(d) In addition to all other funds that are set forth in this section to be 
deposited into the criminal injuries compensation fund, all forfeitures of 
appearance bonds in felony cases shall be paid over to the state treasurer for 
deposit into the criminal injuries compensation fund. 


History. am. Acts 1979, ch. 359, §§ 5, 26; 1980, ch. 8938, 
Acts 1976, ch. 736, § 16(a)-(d); 1977, ch. 427, § 1; 1981, ch. 163, §§ 1-3; T.C.A., § 40-3207; 
§ 3; 1978, ch. 839, § 4; 1979, ch. 331,§ 1;impl. Acts 1984, ch. 752, §§ 4, 5; 1984, ch. 997, § 1; 
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1985, ch. 278, § 10; 1985, ch. 335, § 1; 1985, ch. 
403, § 2; 1985, ch. 478, § 25; 1986, ch. 880, § 3; 
1990, ch. 755, §§ 11-138; 1992, ch. 761, §§ 5, 6, 
9; 1995, ch. 490, § 2; 1996, ch. 675, § 34; 2002, 
ch. 835, § 1; 2003, ch. 235, §§ 2, 3; 2005, ch. 
429, §§ 22, 23; 2008, ch. 1043, § 2. 


Cross-References. 

Child sexual abuse generally, title 37, ch. 1, 
part 6. 

Contributions by parolees, probationers and 
employed releasees, § 40-28-201. 

Criminal injuries compensation law, title 29, 
ch. 13. 

Exemption from contribution to criminal in- 
juries compensation fund, § 40-28-202. 
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Litigation tax, title 67, ch. 4, part 6. 
Victim-witness coordinator, § 8-7-206. 


Law Reviews. 
Tennessee’s Criminal Injuries Compensation 
Act, 7 Mem. St. U.L. Rev. 241. 


Attorney General Opinions. 

Payment allocation, where defendant indi- 
gent, only as to costs or fines, OAG 98-099 
(5/27/98). 

Violations of T.C.A. § 39-15-401, the child 
abuse and neglect statute, do not rise to the 
level of harm contemplated by subdivision 
(a)(1)(B) of this section, OAG 03-104 (8/19/03). 


40-24-108. Sexual assault program services. 


(a) When any person is convicted of a sexual offense as defined in subdivi- 
sion (b)(2) on or after July 1, 2003, in addition to any other punishment that 
may be imposed for the sexual offense, the court shall impose a fine of two 
hundred dollars ($200). The additional fine shall be paid to the clerk of the 
court imposing sentence, who shall transfer it to the state treasurer, who shall 
credit the fine to the general fund. All fines so credited to the general fund shall 
be subject to appropriation by the general assembly for the exclusive purpose 
of funding sexual assault program services pursuant to title 71, chapter 6, part 
3. 

(b)(1) For purposes of this section, “convicted” means an adjudication of 

guilt for a sexual offense as defined in subdivision (b)(2) in any of the 


manners described: 


(A) Plea of guilty, including a plea of guilty entered pursuant to 


§ 40-35-313; 


(B) Verdict of guilty by a judge or jury; 


(C) Plea of no contest; or 
(D) Best interest plea. 


(2) “Sexual offense” means the commission of any act that constitutes the 


criminal offense of: 


(A) Aggravated rape, under § 39-13-502; 


(B) Rape, under § 39-13-5083; 


(C) Aggravated sexual battery, under § 39-13-504; 

(D) Sexual battery, under § 39-13-5085; 

(E) Statutory rape, under § 39-13-506; 

(F) Sexual exploitation of a minor, under § 39-17-1003; 

(G) Aggravated sexual exploitation of a minor, under § 39-17-1004; 
(H) Especially aggravated sexual exploitation of a minor, under § 39- 


17-1005; 
(I) Incest, under § 39-15-302; 


(J) Rape of a child, under § 39-13-522; 

(K) Sexual battery by an authority figure, under § 39-13-527; 

(L) Solicitation of a minor, under § 39-13-528; 

(M) Criminal attempt, under § 39-12-101, solicitation, under § 39-12- 
102, or conspiracy, under § 39-12-103, to commit any of the offenses 
enumerated within this subdivision (b)(2); or 
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(N) Criminal responsibility under § 39-11-402(2) for facilitating the 
commission under § 39-11-403 of, or being an accessory after the fact 
under, § 39-11-411 to any of the offenses enumerated in this subdivision 


(b)(2). 


History. 
Acts 20038, ch. 304, § 1. 


Cross-References. 
Sexual Assault Program Services, title 71, ch. 
6, part 3. 


40-24-109. Services to victims of certain types of crimes. 


(a) The county legislative body of any county may elect to establish a 
program to assist victims of crime, their families and survivors or to provide 
funding or additional funding for an existing program established to assist 
victims. The type of programs for which this section may be utilized includes 
rape crisis centers, domestic violence shelters, victim of crime hotlines and 
information programs, individual, group and family counseling services, crisis 
intervention programs, support groups and other similar programs designed to 
assist victims of crime, their families or survivors. 

(b)(1) If a county legislative body elects to establish or fund a program as 

authorized by this section, it shall, at the time of election, designate the 

program for which the assessment provided in subsection (c) will be used. 

(2) No assessment authorized by subsection (c) shall be collected or 
transmitted until the county legislative body has elected to utilize this 
section and has designated the victim of crime program for which it will be 
dedicated. 

(c) The clerks of all courts of general sessions, circuit and criminal courts, 
municipal courts exercising general sessions court jurisdiction and any other 
court exercising similar criminal jurisdiction shall collect a victims assistance 
assessment in the sum of forty-five dollars ($45.00) from any person who: 

(1) Enters a plea of guilty; 

(2) Is found guilty by a judge or jury; 

(3) Enters a plea of nolo contendere; 

(4) Enters a plea, pursuant to any of the diversionary sentencing statutes, 
to any criminal offense described in subsection (d); 

(5) Is found guilty, or enters a plea of guilty or nolo contendere, to the 
offense of attempting or conspiring to commit any offense described in 
subsection (d); or 

(6) Is found to be criminally responsible as principal for the commission of 
any offense described in subsection (d). 

(d) Except as provided in subsection (e), subsection (c) shall apply to any 
conduct made criminal by the laws of this state. 

(e) This section shall not apply to: 

(1) Crimes for which the law imposes, as a maximum possible punish- 
ment, a fine of less than five hundred dollars ($500) and no imprisonment; 
and 

(2) Violations of the motor vehicle laws, except driving under the influence 
of an intoxicant as prohibited by § 55-10-401, or reckless driving as 
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prohibited by § 55-10-205, where the reckless driving was proximately 
caused by the use of an intoxicant. 

(f) Whether a person convicted of a crime is exempted from payment of the 
assessment imposed by this section shall be determined by the offense for 
which the person was convicted and the maximum possible sentence autho- 
rized by law for the offense, rather than the sentence the person actually 
receives. 

(g)(1) The victims assistance assessment shall be subject to § 8-21-401 or 
§ 8-21-409 and shall be in addition to all other taxes, costs, and fines. The 
first three dollars ($3.00) of each assessment shall be paid to the clerk of the 
court imposing the assessment for processing and handling. The remaining 
forty-two dollars ($42.00) shall be transmitted to the county in which the 
offense occurred, for the exclusive use of the victims assistance program 
previously designated by the county legislative body. 

(2) Upon transmittal to the victims program in the county, all funds 
collected pursuant to this section shall be used to defray the costs of 
providing the services to victims of crime designated by the program’s 
mission statement and guidelines. 

(h) Nothing in this section shall be construed to prevent a county from 
funding more than one (1) program to assist victims of crime; provided, that no 
such program may be funded unless the provider organization offers services 
to victims of crime free of charge. 


a victim assistance program and approving the 
victims assistance assessment as authorized by 
this section, the act shall take effect on May 12, 
2006; however, for all other purposes, this sec- 
tion shall take effect upon approval and pro- 
gram designation of each county. 


History. 
Acts 2006, ch. 627, § 1; 2008, ch. 880, $§ 1; 
2011, ch. 305, § 1. 


Compiler’s Notes. 
Acts 2006, ch. 627, § 2, provides that for the 
purpose of a county establishing or designating 
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Section 


40-25-101. 
40-25-102. 
40-25-103. 
40-25-104. 
40-25-105. 
40-25-106. 
40-25-107. 
40-25-108. 
40-25-109. 
40-25-110. 
40-25-111. 
40-25-112. 
40-25-113. 
40-25-114. 
40-25-115. 
40-25-116. 
40-25-117. 
40-25-118. 
40-25-119. 
40-25-120. 


Application of general provisions as to fees. 

Express authorization required. 

Fees to officers acting in lieu of named officers. 

Costs adjudged. 

Prosecutor not entitled to fees. 

Witnesses living near court. 

State and county expense fees for misdemeanors. 

Loss of fees by clerk’s neglect. 

Fees on unserved process. 

Fees lost by escape of prisoner — Exception. 

Payment for transporting prisoners — Limitation on charges. 
Limitation on sheriffs fees. 

Certification of items in bill of costs. 

Discretion of court. 

Certification of jury expenses in misdemeanor cases. 
Certificate required for payment. 

Refund of expenses collected from defendant. 

Certification of fees for boarding juries and prisoners under indictment. 
Contents of bill of fees. 

Taxation of final costs to state. 


40-25-101 


Section 


40-25-121. 
40-25-122. 
40-25-1283. 


40-25-124. 
40-25-125. 
40-25-126. 
40-25-127. 
40-25-128. 
40-25-129. 
40-25-130. 
40-25-131. 
40-25-132. 
40-25-133. 
40-25-134. 
40-25-135. 
40-25-136. 
40-25-137. 
40-25-138. 
40-25-139. 
40-25-140. 
40-25-141. 
40-25-142. 
40-25-143. 
40-25-144. 
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Collection and refund of costs for which state not liable. 

Seal not required on certificates. 

Payment of costs by defendant — Suspension of costs and litigation tax for indigent 
defendants. 

Costs where several defendants. 

Costs on peace warrant. 

Taxing of costs of malicious or frivolous prosecution. 

Taxing of costs on abandonment of prosecution. 

Taxing prosecutor where defendant has made settlement. 

Cases in which state or county liable. 

Circumstances when state or county liable. 

State liability. 

County liability. 

Costs included. 

Judgment for costs. 

Remission and distribution of costs collected. 

Certification of bills of costs against state or county. 

Audit and payment of bills of costs. 

Warrants payable to person entitled to fees. 

Payments to correct errors on bills of costs. 

Felony cases transferred to federal court. 

Misdemeanor cases transferred. 

Payment to federal authorities. 

Collecting from inmate trust fund account. 

Filing deadline for claims against the state for payment of costs. [See Compiler’s Notes 
for information regarding repeal of 2017 amendment.] 


40-25-101. Application of general provisions as to fees. 


Title 8, chapters 21-24 and 26 applies to this chapter, unless otherwise 
specifically provided. 


History. 


Code 1858, § 5560; Shan., § 7582; Code 
1932, § 12210; T.C.A. (orig. ed.), § 40-3301. 


Cross-References. 


Law Reviews. 

Tennessee Civil Disabilities: A Systemic Ap- 
proach (Neil P. Cohen), 41 Tenn. L. Rev. 253 
(1974). 


Mileage allowance for extradition, §§ 40-9- 
126, 40-9-127. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 32.28. 


40-25-102. Express authorization required. 


Officers are entitled to no other fees in criminal cases, except those expressly 
provided for by law, and in no case are they entitled to payment from the state 
or county, unless expressly allowed. 


History. 


Code 1858, § 5561; Shan., 
1932, § 12211; T.C.A. (orig. ed.), § 40-3302. 


Textbooks. 


Attorney General Opinions. 

County liability for cost of incarcerating mis- 
demeanant before sentencing, OAG 98-0159 
(8/24/98). 


§ 75838; Code 


Tennessee Jurisprudence, 21 Tenn. Juris., 
Public Officers, § 33. 


40-25-103. Fees to officers acting in lieu of named officers. 


(a) If any of the duties in this chapter and title 8, chapters 21-24 and 26 are 
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performed by other officers than those therein named, whose duty it is to 
perform the same, those officers are entitled to the same fees, and in the same 


manner, as there named. 


(b) This section does not apply to any of the judges or chancellors of the 


state. 


History. 

Code 1858, §§ 5562, 5563; Shan., §§ 7584, 
7585; Code 1932, §§ 12212, 12213; T.C.A. (orig. 
ed.), § 40-3308. 


Cross-References. 
Qualifications of guard, § 40-23-111. 


Summons of additional guards, § 40-23-110. 
Warrant to summon aid in removal of prison- 
ers, § 40-23-109. 


NOTES TO DECISIONS 


1. Not Applicable to City Officers with 
Fixed Salaries. 
Where the recorder and policemen of a city 
are invested with the jurisdiction and power of 
justices and constables, respectively, with fixed 


40-25-104. Costs adjudged. 


salaries, they are not entitled to receive, in 
addition, the fees fixed by law for justices and 
constables for like services. Johnson v. State, 94 
Tenn. 499, 29 S.W. 963, 1894 Tenn. LEXIS 62 
(1894). 


The costs that may be adjudged in criminal cases include all costs incident 
to the arrest and safekeeping of the defendant, before and after conviction, due 
and incident to the prosecution and conviction, and incident to the carrying of 
the judgment or sentence of the court into effect. 


History. 

Code 1858, § 5577 (deriv. Acts 1805, ch. 49; 
1813, ch. 187 (186 in Scott’s Revisal), § 2); 
Shan., § 7606; Code 1932, § 12233; T.C.A. 
(orig. ed.), § 40-3304. 


Cross-References. 

Capias for more than one offense, § 40-13- 
301. 

Costs adjudged in habeas corpus cases, § 29- 
21-125. 

Costs on discharge of criminal defendant, 
§ 29-21-126. 

Fee for copy of indictment furnished to war- 
den, § 41-21-105. 

Fees for state witnesses, § 40-17-112. 

Fees for witnesses committed to jail, § 8-26- 
107. 

Fees of jail guard, §§ 41-4-119, 41-4-120. 

Judgment for costs, § 40-25-134. 

Payment on suspension of sentence, § 40-35- 
303. 

Postage on mailed process, § 40-13-303. 

Reimbursement of expenses, civil action, 
§ 41-11-107. 


Reimbursement of jailer for keeping state 
prisoners, § 8-26-106. 

Sheriffs and constables, specific fees autho- 
rized, § 8-21-901. 

Taxing and proof of jailers’ fees, §§ 41-4-131, 
41-4-132, 41-4-133, 41-4-134. 

Taxing of costs on proceeding to revoke sus- 
pension of sentence, § 40-35-312. 

Transportation of prisoner by sheriff, § 8-26- 
108. 


Law Reviews. 

Tennessee Civil Disabilities: A Systemic Ap- 
proach (Neil P. Cohen), 41 Tenn. L. Rev. 253 
(1974). 


Attorney General Opinions. 

County liability for cost of incarcerating mis- 
demeanant before sentencing, OAG 98-0159 
(8/24/98). 

Jailers’ fees may be imposed on a per diem 
basis but should only cover those actual ex- 
penses outlined in this section and T.C.A. § 40- 
25-133, OAG 03-106 (8/22/03). 


40-25-105 
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NOTES TO DECISIONS 


Analysis 


. Confinement Costs. 
. Fugitive Costs. 
Jury Costs. 

. Witness Costs. 


. Confinement Costs. 

The state is liable for costs for confining in 
the county jail of a person convicted of a felony, 
under a commutation of the sentence, which 
does not change the grade of the offense. 
Woolen v. State, 129 Tenn. 455, 166 S.W. 594, 
1914 Tenn. LEXIS 132 (1914); State v. Gibson 
County, 134 Tenn. 526, 184 S.W. 29, 1916 Tenn. 
LEXIS 1 (1916). 


2. Fugitive Costs. 

Expenses incurred within the state by the 
sheriff in bringing back to the state a defendant 
who had absconded while under indictment for 
forgery were properly taxed against the state. 
State v. McEwen, 143 Tenn. 591, 224 S.W. 167, 
1920 Tenn. LEXIS 46 (1920). 


3. Jury Costs. 

The cost of keeping or boarding a jury is 
included in this section. State ex rel. Nealis v. 
Nolan, 76 Tenn. 663, 1881 Tenn. LEXIS 60 
(1881). 

Judgment against the state for costs of 
boarding jury, rendered at a term subsequent to 
the termination of the case, is void; and man- 
damus against the comptroller will not lie to 
compel its payment. State ex rel. Nealis v. 
Nolan, 76 Tenn. 663, 1881 Tenn. LEXIS 60 
(1881). 


4. Witness Costs. 

The costs of attachment for witnesses in 
criminal cases, if not adjudged against the 
witness, are taxable as costs of the cause, and, 
if the defendant is convicted in such case, he is 
liable for such costs incurred in attachments for 
state witnesses when they are exonerated from 
payment of same. State v. Reinhart, 92 Tenn. 
270, 21 S.W. 524, 1892 Tenn. LEXIS 72 (1893). 


40-25-105. Prosecutor not entitled to fees. 


No prosecutor in a misdemeanor is entitled to any compensation for services 
as prosecutor, or for attendance as a witness on behalf of the state. 


History. 

Code 1858, § 5573 (deriv. Acts 1829, ch. 100, 
§ 3); Shan., § 7600; Code 1932, § 12227; 
T.C.A. (orig. ed.), § 40-3305. 


Cross-References. 
Advance fees unauthorized, § 8-21-102. 
Express authorization for compensation re- 
quired, § 8-21-101. 


Official misconduct, § 39-16-402. 
Penalty for excessive fees charged, § 8-21- 
103. 


Law Reviews. 

Criminal Contempt, Jury Trial, Private Pros- 
ecutors & Child Support, (Clarke Lee Shaw), 34 
No. 4 Tenn. B.J. 22 (1998). 


40-25-106. Witnesses living near court. 


Neither the state nor any county of the state shall pay or be liable in any 
criminal case or prosecution for the fees, costs or mileage that may accrue in 
favor of any witness who, at the time of attendance as a witness before any 
court, grand jury or magistrate, resides within five (5) miles of the place where 
the person attends as a witness. 


History. 
Acts 1897, ch. 20, § 2; Shan., § 7622a2; Code 
1932, § 12251; T.C.A. (orig. ed.), § 40-3306. 


Criminal cases, §§ 40-17-112, 40-17-116. 

Criminal cases, witnesses summoned from 
another state, § 40-17-208. 

Fees for state witnesses, § 40-17-112. 


Cross-References. : : ay § 
Hearings and investigations, § 40-28-106. 


Compensation of witnesses, title 24, ch. 4. 


40-25-107. State and county expense fees for misdemeanors. 


Every person indicted or presented in any court or tried on state warrants 
charging driving while intoxicated, or carrying a deadly weapon with the 
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intent to be armed, tried in a court of general sessions, for a misdemeanor, 
except when acquitted, before the person is discharged, shall be required by 
the judgment of the court to pay or secure or work out in the workhouse, in 
addition to all other costs, a county expense fee of five dollars ($5.00) for each 
defendant. The county expense fee shall be included and recovered as part of 


the costs of the case, and collected and paid over as costs. The county expense 


fee shall be paid to the county. 


History. 

Acts 1919, ch. 57, § 1; Shan. Supp., 
§ 7616a1; Code 1932, § 12243; Acts 1961, ch. 
307, § 1; 1978, ch. 839, § 5; 1981, ch. 488, § 3; 
T.C.A. (orig. ed.), § 40-3307. 


Cross-References. 

Fees for clerks of court, § 8-21-401. 

Imprisonment for nonpayment of costs pro- 
hibited, § 40-24-104. 

Legislative intent on local litigation taxation, 
§ 67-4-601. 

Litigation tax, § 67-4-602. 


Powers and duties of tax collectors, §§ 67-4- 
210, 67-4-213. 

When taxes due, manner of payment, § 67- 
4-206. 


Textbooks. 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Costs, § 22; 6A Tenn. Juris., Constitutional 
Law, § 82. 


Law Reviews. 

Criminal Law and Procedure — 1961 Tennes- 
see Survey (Robert E. Kendrick), 14 Vand. L. 
Rev. 1220. 


NOTES TO DECISIONS 


1. Constitutionality. 

This statute is not invalid as taking defen- 
dant’s property without compensation or with- 
out due process of law, in violation of Tenn. 
Const., art. I, §§ 8, 21. McKee v. State, 142 
Tenn. 173, 218 S.W. 233, 1919 Tenn. LEXIS 46 
(1920). 

This section does not apply to cases where a 


nolle prosequi is entered, as to construe these 
sections to be applicable to such cases would 
violate U.S. Const. amend. 13, § 1, as providing 
for involuntary servitude where there was no 
conviction of a crime. State ex rel. Hobbs v. 
Murrell, 170 Tenn. 152, 93 S.W.2d 628, 1935 
Tenn. LEXIS 120 (1936). 


40-25-108. Loss of fees by clerk’s neglect. 


No clerk is entitled to any fees in any state case, when the fees have become 
chargeable to the state or county, in consequence of any omission of the clerk’s 


duty or clerical defect in the record. 


History. 

Code 1858, § 5565 (deriv. Acts 1845-1846, ch. 
95, § 1); Shan., § 7589; Code 1932, § 12217; 
T.C.A. (orig. ed.), § 40-3308. 


Cross-References. 
Clerk’s fees, § 8-21-401. 


Forfeiture of fees chargeable because of ne- 
glect of duty, § 8-21-406. 

Forfeiture of fees for clerical error, § 40-19- 
102. 

Official misconduct, § 39-16-402. 


40-25-109. Fees on unserved process. 


No fee is allowed the sheriff or other executive officer, upon the return of any 
kind of criminal process or subpoena “not found,” unless the officer makes oath 
before the clerk that the officer has been to the residence of the person 
mentioned in the process, or at the place where the person last resided in that 
county, or that the person has not resided in the county for twelve (12) months. 


History. 
Code 1858, § 5567 (deriv. Acts 1843-1844, ch. 


215, §§ 10, 12); Shan., § 7591; Code 1932, 
§ 12218; T.C.A. (orig. ed.), § 40-3309. 
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Cross-References. serve criminal process, the officer must satisfy 
Sheriffs and constables, specific fees autho- the conditions in T.C.A. § 40-25-109; an affida- 
rized, § 8-21-901. vit attached to the unserved process would not 


be sufficient to satisfy the statutory require- 


Attorney General Opinions. ment, OAG 04-088 (5/06/04). 


In order to receive the fee for attempting to 


40-25-110. Fees lost by escape of prisoner — Exception. 


(a) No sheriff, jailer or other officer charged with the custody of the prisoner 
is entitled to any allowance for keeping or removing the prisoner, if the 
prisoner escapes from the custody of the sheriff or jailer, or from the officer 
during removal. 

(b)(1) Where prisoners make their escape from jail by means of force, 
stratagem or other fraudulent device, and reasonable care and diligence 
were used by the jailer to prevent the escape, or to secure the prisoner or 
prisoners in jail, the jailer shall be entitled to fees as jailer; provided, that it 
shall be clearly made to appear to the satisfaction of the judge of the circuit 
or criminal court in the county where the escape was made or the cause 
pending, that the escape was effected in the manner and under the 
circumstances aforementioned, and that the jailer had used the proper 
efforts on the jailer’s part to recover the prisoner or prisoners. 

(2) In all cases falling within this subsection (b), it is the duty of the judge 
to certify the claim for payment as in other bills of cost, and the sheriff or 
other officers having custody of the prisoner or prisoners shall have all the 
benefits of this subsection (b). 


History. Bills of cost, disallowance, § 5-9-3810. 
Code 1858, § 5564; Acts 1859-1860, ch. 83, Custody, escape defined, § 39-16-601. 

§§ 1-3; Shan., §8§ 7586-7588; Code 1932, Liability for escape en route, § 41-21-310. 

§§ 12214-12216; T.C.A. (orig. ed.), §§ 40-3310, Official misconduct, § 39-16-402. 


cain © Permitting or facilitating escape, § 39-16- 
Cross-References. 607. 
Bills of cost certification, § 5-9-308. Sheriffs and constables, specific fees autho- 
Bills of cost, correction, § 5-9-309. rized, § 8-21-901. 
40-25-111. Payment for transporting prisoners — Limitation on 
charges. 


(a) The sheriff or other officer, conveying an inmate to the penitentiary, shall 
make out an account in writing, stating the number of miles on the usual route 
from the place of conviction to the penitentiary, the number of guards 
necessarily employed to ensure the safe conveyance of the inmate, and the 
distance each of the guards may have traveled, and make oath to the truth of 
the account before the warden of the penitentiary, or any judge, who shall 
certify the fact. 

(b) Upon presentation of the account thus sworn to and certified, the 
director of accounts shall issue a warrant for the amount, as in other cases, if 
satisfied of the correctness of the account. 

(c) It is the duty of the sheriff to carry to the penitentiary, at the same time, 
all inmates in the sheriffs custody, at that time sentenced to the penitentiary, 
and the sheriff shall not be entitled to charge for more than one (1) trip. 
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History. 

Code 1858, §§ 5589-5591 (deriv. Acts 1831, 
ch. 86, §§ 1, 4, 5; 1833, ch. 29); Shan., §§ 7630- 
7632; Code 1932, §§ 12259-12261; impl. am. 
Acts 1937, ch. 38, §§ 24, 29; C. Supp. 1950, 
§ 12260; impl. am. Acts 1979, ch. 68, § 38; 
T.C.A. (orig. ed.), §§ 40-3312, 40-3314. 


Compiler’s Notes. 

This section may be affected by § 9-1-116, 
concerning entitlement to funds, absent appro- 
priation. 
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Cross-References. 

Expenses paid by county, § 40-9-127. 

Expenses paid by state, § 40-9-126. 

Order specifying number of guards or re- 
moval of prisoners, § 40-23-108. 

Safekeeping of convicts, tranfers to peniten- 
tiary, § 40-23-107. 

Sheriffs and constables, specific fees autho- 
rized, § 8-21-901. 

Summons of additional guards, § 40-23-110. 

Transportation of prisoner by sheriff, § 8-26- 
108. 


40-25-112. Limitation on sheriff's fees. 


The sheriff and guard shall be entitled to no other compensation than that 


which is allowed by this code. 


History. 
Code 1858, § 5592; Shan., § 7633; Code 
1932, § 12262; T.C.A. (orig. ed.), § 40-3313. 


Compiler’s Notes. 
This section may be affected by § 9-1-116, 


concerning entitlement to funds, absent appro- 
priation. 


Cross-References. 
Express authorization for compensation re- 
quired, § 8-21-101. 


40-25-113. Certification of items in bill of costs. 


(a) It is the duty of the clerk of the court in which a criminal action has been 
tried, or costs accrued, to examine bills of costs. The court may also hear 
testimony in regard to the items, if necessary, and, if the charges are legal and 
duly proved, to certify the fact thereon. 

(b) In making such certificate, the clerk of the court shall certify the 
aggregate amount of each bill of cost, writing the aggregate amount in both 


words and figures, and no bill of cost shall be paid unless so certified. 


History. 

Code 1858, § 5571 (deriv. Acts 1827, ch. 48, 
§ 1; 1832, ch. 7); Acts 1897, ch. 29, § 1; Shan., 
§ 7598; Code 1932, § 12225; modified; T.C.A. 
(orig. ed.), § 40-3315; Acts 1983, ch. 396, § 1. 


Cross-References. 
Audit and payment of bills of costs, § 40-25- 
237. 


Bills of cost, certification, § 5-9-308. 

Certification of bills or costs against state or 
county, § 40-25-136. 

Duties of circuit court clerk, § 18-4-103. 

Seal not required on certificates, § 40-25- 
122. 


NOTES TO DECISIONS 


1. Jurisdiction of Chancery to Retax 
Costs. 
Chancery has no jurisdiction as to costs ille- 
gally taxed and collected in criminal court for 
mistake or fraud, or to prevent multiplicity of 


40-25-114. Discretion of court. 


suits where test cases may be made for retaxa- 
tion of costs in criminal court. State v. Richards, 
120 Tenn. 477, 113 S.W. 370, 1908 Tenn. LEXIS 
38 (1908). 


The court has also discretion in controlling the taxation of costs, and in no 
case shall the state or county be charged therewith, unless the court so order, 
specifying in the order the officers and witnesses whose costs are to be taxed, 
together with the amount due each. 


40-25-115 


History. 
Code 1858, § 5572 (deriv. Acts 1827, ch. 48, 
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§ 1); Shan., § 7599; Code 1932, § 12226; 
T.C.A. (orig. ed.), § 40-3316. 


NOTES TO DECISIONS 


Analysis 


1. Costs Against State or County. 
2. Taxing of Costs Due to Insanity. 


1. Costs Against State or County. 
Discretion of court in assessing costs against 

state or county is restricted to cases wherein 

state or county is liable for costs. State v. 


Brown, 169 Tenn. 119, 83 S.W.2d 250, 1935 
Tenn. LEXIS 24 (1935). 


2. Taxing of Costs Due to Insanity. 

The court has authority to tax costs on sus- 
pension of prosecution because of present in- 
sanity of defendant after conviction in lower 
court. Johnson v. State, 157 Tenn. 528, 12 
S.W.2d 388, 1928 Tenn. LEXIS 215 (1928). 


40-25-115. Certification of jury expenses in misdemeanor Cases. 


(a) The expenses of keeping a jury in any misdemeanor case in which the 
county may eventually become liable, may, in the discretion of the court, be 
certified, upon the adjournment of the court, to the judge of the general 
sessions court, who shall issue a warrant for the jury expenses to any person 
authorized to receive it; provided, that all persons having bills against the 
county shall first make oath before the clerk of the circuit or criminal court 
that the bills are true and correct, and the clerk shall affix the clerk’s certificate 
thereto. 

(b) All the bills shall then be read and presented in open court to the judge 
and the district attorney general, for their inspection and allowance, if correct. 

(c) The clerk of the court shall be required to enter the amounts of the bills 
as may be so approved and allowed, upon the minutes of the court, and shall 
certify the amounts of the bills in writing on the face of each original bill, 
attach the seal of the clerk’s office, and forward the bill to the proper 
authorities for payment, for which the clerk shall receive a fee of fifty cents 
(50¢), to be paid by the party to whom the bill belongs. 


History. 

Acts 1859-1860, ch. 6, § 2; 1885 (Ex. Sess.), 
ch. 11, § 1; Shan., § 7607; mod. Code 1982, 
§ 12234; T.C.A. (orig. ed.), § 40-3317. 


Costs included, § 40-25-1338. 
Liability of state or county, § 40-25-129. 


Cross-References. 
Circumstances when state or county liable, 
§ 40-25-130. 


40-25-116. Certificate required for payment. 


The judge of the general sessions court shall not issue warrants for any 
accounts for boarding juries until the bill shows on its face that all of the 
requirements of § 40-25-115 have been satisfied. 


History. 
Acts 1885 (Ex. Sess.), ch. 11, § 2; Shan., 


§ 7608; Code 1932, § 12235; T.C.A. (orig. ed.), 
§ 40-3318. 


40-25-117. Refund of expenses collected from defendant. 


If the costs are afterwards collected from the defendant or the defendant’s 
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sureties, they shall be turned over to the trustee of the county, by the clerk of 
the court, as fines are remitted. 


History. Refund to state of jailers’ fees collected from 
Acts 1885 (Ex. Sess.), ch. 11, § 3; Shan., defendant, § 41-4-135. 

§ 7609; mod. Code 1932, § 12236; T.C.A. (orig. 

ed.), § 40-3319. 


Cross-References. 
Refund to county of jailers’ fees collected from 
defendant, § 41-4-137. 


40-25-118. Certification of fees for boarding juries and prisoners un- 
der indictment. 


In all felony cases, after indictment is found, in which the state may 
eventually become liable, the clerk of the court shall certify at the adjournment 
of each term of the court, all fees of the sheriff for board of the prisoners; and 
also the fees for boarding the juries in cases in which there has been no final 
disposition. 


History. Costs included, § 40-25-133. 

Acts 1893, ch. 188, § 1; Shan., § 7623; Code Housing state prisoner, contracting, reim- 
1932, § 12252; T.C.A. (orig. ed.), § 40-3320; bursement of costs, § 41-8-106. 
Acts 1983, ch. 418, § 6. Liability of state or county, § 40-25-129. 


Cross-References. 
Circumstances when state or county liable, 
§ 40-25-130. 


NOTES TO DECISIONS 


1. Recovery of Costs. the remedy of the state is by motion to have 
Chancery court cannot entertain a bill to costs retaxed. State v. Davidson County, 52 
recover costs erroneously paid to acounty, since S.W. 477, 1899 Tenn. Ch. App. LEXIS 13 (1899). 


40-25-119. Contents of bill of fees. 


All of the fees may be made out in one (1) bill, but each case shall show the 
date of indictment, the date of commitment, the date or dates of boarding the 
jury, the rate charged for boarding the jury, up to what date judgment has been 
given for the costs, and of all previous dispositions of any previous court in the 
case or cases. 


History. 
Acts 1893, ch. 188, § 2; Shan., § 7624; Code 
1932, § 12253; T.C.A. (orig. ed.), § 40-3321. 


40-25-120. Taxation of final costs to state. 


If, on the final disposition of the case, the state is held liable for the costs, the 
clerk shall tax only the difference between the amount previously collected and 
the amount due to date of final disposition. 


History. Code 1932, § 12254; T.C.A. (orig. ed.), § 40- 
Acts 1893, ch. 138, § 3; Shan., § 7625; mod. 3322. 
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Cross-References. Costs included, § 40-25-133. 
Circumstances when state or county liable, Liability of state or county, § 40-25-129. 
§ 40-25-130. 


40-25-121. Collection and refund of costs for which state not liable. 


In the event the court does not hold the state liable for the costs in any cases 
when finally disposed of, it is the duty of the clerk to include all of the costs 
previously paid by the state on this account in the clerk’s executions and the 
clerk’s bill of costs, and to collect and refund the same to the state, in the same 
manner as the clerk is required by law to pay over state revenue. 


History. Costs included, § 40-25-1338. 
Acts 1893, ch. 188, § 4; Shan., § 7626; Code Duties of circuit court clerk, § 18-4-103. 
1932, § 12255; T.C.A. (orig. ed.), § 40-3323. Liability of state or county, § 40-25-129. 


Cross-References. 
Circumstances when state or county liable, 
§ 40-25-130. 


40-25-122. Seal not required on certificates. 


It is not necessary for a clerk to affix the seal of the clerk’s court to the 
certificate to the bill of costs in criminal prosecutions. 


History. Cross-References. 

Acts 1866-1867, ch. 36, § 7; Shan., § 7595; Certification of items in bill of costs, § 40-25- 
Code 1932, § 12222; T.C.A. (orig. ed.), § 40- 113. 
3324. 


NOTES TO DECISIONS 


1. Clerk Not Entitled to Fee for Seal. costs in criminal cases. Henderson v. Walker, 
No fee will be allowed a clerk for affixing the 101 Tenn. 229, 47 S.W. 430, 1898 Tenn. LEXIS 
seal of his court to his certificate to the bill of 55 (1898). 


40-25-123. Payment of costs by defendant — Suspension of costs and 
litigation tax for indigent defendants. 


(a) A defendant convicted of a criminal offense shall pay all the costs that 
have accrued in the cause. 

(b) Notwithstanding any law to the contrary, the presiding judge of a court 
of general sessions may suspend the court costs and the litigation tax as 
required by §§ 67-4-602 — 67-4-606, for any indigent criminal defendant, as in 
the presiding judge’s opinion the equities of the case require. 

(c)(1) Notwithstanding any law to the contrary, a general sessions or 

criminal court judge may either: 

(A) Suspend the court costs and litigation tax as required by §§ 67-4- 
602 — 67-4-606, for any indigent criminal defendant, as in the judge’s 
opinion the equities of the case require; or 

(B) Upon the application of an indigent defendant, refer the defendant 
to the program described in subdivision (c)(2) if the county legislative body 
has voted to approve such program. Upon certification of the court clerk 
that the defendant has successfully completed the requirements of subdi- 
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vision (c)(2), the judge may suspend the court costs and litigation tax as 
required by §§ 67-4-602 — 67-4-606, for any indigent criminal defendant, 
as in the judge’s opinion the equities of the case require. 

(2)(A) The court clerk for a general sessions or criminal court may, in the 
clerk’s discretion, submit a request in writing to the county legislative 
body to implement a program of community service for indigent criminal 
defendants in lieu of full payment of court costs and litigation taxes. A 
county legislative body receiving such request shall vote, within thirty (30) 
days, whether to approve the request. If a county legislative body votes to 
approve the request pursuant to this subdivision (c)(2)(A), then the clerk 
may implement the program. 

(B) Upon referral pursuant to subdivision (c)(1)(B), the clerk may 
determine whether the defendant qualifies for the program based upon the 
guidelines adopted by the clerk. The guidelines may include evaluation of 
the defendant’s ability to pay the court costs and litigation taxes. The clerk 
may remove the defendant from the program at any time due to failure to 
comply with the program guidelines. The number of applicants accepted 
and the duration and continuation of the program shall be at the 
discretion of the clerk. Participation in the community service program 
established by this subdivision (c)(2) shall not operate to stay a revocation 
of a license pursuant to § 40-24-105(b); nor shall participation in the 
program operate to stay collection activity pursuant to § 40-24-105(d) for 
any of the defendant’s cases not approved for inclusion by the clerk. 


History. 

Code 1858, § 5583 (deriv. Acts 1813, ch. 136, 
§ 2); Shan., § 7617; Code 1932, § 12244; 
T.C.A. (orig. ed.), § 40-3325; Acts 1998, ch. 806, 
§ 1; 2016, ch. 675,§ 1; 2018, ch. 542, § 1; 2018, 
ch. 884, § 1. 


Compiler’s Notes. 

Acts 2016, ch. 675, § 2 provided that the act, 
which added subsection (c), shall take effect on 
March 29, 2016, and cease to be effective July 1, 
2018. However, Acts 2018, ch. 542, § 1 
amended subsection (c) effectively deleting the 
version added by Acts 2016, ch. 675, § 2. 

Acts 2018, ch. 542, § 1 and 2018, ch. 884, § 1 
implemented the same amendments to subsec- 
tion (c). The ch. 542 amendment was effective 
from March 9, 2018 through July 1, 2018. The 
ch. 884 amendment took effect July 1, 2018 at 
12:01 a.m. 


Amendments. 

The 2018 amendments by chs. 542 and 884 
rewrote (c) which read: “(c)(1) Notwithstanding 
any law to the contrary, in any county having a 
population of not less than four hundred thirty- 
two thousand two hundred (432,200) nor more 
than four hundred thirty-two thousand three 
hundred (432,300), according to the 2010 fed- 
eral census or any subsequent federal census, a 
general sessions or criminal court judge may 
either: 

“(A) Suspend the court costs and litigation 
tax as required by §§ 67-4-602 — 67-4-606, for 


any indigent criminal defendant, as in the 
judge’s opinion the equities of the case require; 
or 

“(B) Upon the application of an indigent 
defendant, refer the defendant to the program 
described in subdivision (c)(2). Upon certifica- 
tion of the clerk of the criminal court and the 
general sessions court-criminal division, that 
the defendant has successfully completed the 
requirements of subdivision (c)(2), the judge 
may suspend the court costs and litigation tax 
as required by §§ 67-4-602 — 67-4-606, for any 
indigent criminal defendant, as in the judge’s 
opinion the equities of the case require. 

“(2) The clerk of the criminal court and the 
general sessions court-criminal division may, in 
the clerk’s discretion, implement a program of 
community service in lieu of full payment of 
court costs and litigation taxes for all or some of 
the criminal and general sessions courts. Upon 
referral pursuant to subdivision (c)(1)(B), the 
clerk may determine whether the defendant 
qualifies for the program based upon the guide- 
lines adopted by the clerk. The guidelines may 
include evaluation of the defendant’s ability to 
pay the court costs and litigation taxes. The 
clerk may remove the defendant from the pro- 
gram at any time due to failure to comply with 
the program guidelines. The number of appli- 
cants accepted and the duration and continua- 
tion of the program shall be at the discretion of 
the clerk. Participation in the community ser- 
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vice program established by this subdivision 
(c)(2) shall not operate to stay a revocation of a 
license pursuant to § 40-24-105(b); nor shall 
participation in the program operate to stay 
collection activity pursuant to § 40-24-105(d) 
for any of the defendant’s cases not approved 
for inclusion by the clerk.” 


Effective Dates. 
Acts 2018, ch. 542, § 2. March 9, 2018. 
Acts 2018, ch. 884, § 2. July 1, 2018 at 12:01 
a.m. 


Cross-References. 

Circumstances when state or county liable, 
§ 40-25-130. 

Collection of fines, costs and litigation taxes, 
§ 40-24-105. 

Costs adjudged, § 40-25-104. 

Costs on discharge of criminal defendant, 
§ 29-21-126. 

Prosecutor not entitled to fees, § 40-25-105. 

Sheriffs and constables, specific fees autho- 
rized, § 8-21-901. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 32.23. 
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Law Reviews. 

Jail Fees and Court Costs for the Indigent 
Criminal Defendant: An Examination of the 
Tennessee Procedure, 35 Tenn. L. Rev. 74 
(1968). 


Attorney General Opinions. 

Payment allocation, where defendant indi- 
gent, only as to costs or fines, OAG 98-099 
(5/27/98). 

County liability for cost of incarcerating mis- 
demeanant before sentencing, OAG 98-0159 
(8/24/98). 

Community service or work project in lieu of 
payment of court costs, OAG 99-233 (12/15/99). 

A general sessions court clerk need not make 
an immediate report to the department of rev- 
enue and the department, in turn, to the court 
of the judiciary whenever a general sessions 
judge suspends litigation taxes for an indigent 
criminal defendant in accordance with T.C.A. 
§ 40-25-1283, OAG 02-063 (5/16/02). 

Criminal defendant may not have his proba- 
tion revoked through a violation warrant for 
failing to pay costs assessed in a criminal 
action, OAG 03-106 (8/22/03). 


NOTES TO DECISIONS 


Analysis 


1. Acquittal. 
2. Waiver. 
3. Infants. 


1. Acquittal. 

The state and county are not liable for the 
defendant’s costs, although he is acquitted. 
Tucker v. State, 39 Tenn. 555, 1859 Tenn. 
LEXIS 275 (1859); Avery v. State, 66 Tenn. 328, 
1874 Tenn. LEXIS 137 (1874); Duff v. State, 3 
Shan. 785 (1877); State v. Martin, 78 Tenn. 549, 
1882 Tenn. LEXIS 222 (1882). 


2. Waiver. 
T.C.A. § 55-50-303(b)(1), pertaining to the 


certification of payment of fines and costs, pro- 
vides an exception to the general rules covering 
court costs, therefore, general sessions courts 
possess the discretion to waive court costs in a 
case of driving under the influence upon a 
finding that the defendant is indigent. State v. 
Black, 897 S.W.2d 680, 1995 Tenn. LEXIS 181 
(Tenn. 1995). 


3. Infants. 

Infant may be convicted of crime, fined and 
adjudged to pay costs. Beasley v. State, 10 
Tenn. 481, 1831 Tenn. LEXIS 2 (1831). 


40-25-124. Costs where several defendants. 


It is the duty of the district attorney general to include in one (1) bill of 


indictment or presentment all persons engaged in the same offense, and the 
costs shall be taxed as one (1) suit, unless the defendants sever in their trial, 
and, in that event, the costs are taxed as two (2) or more suits, according to the 
nature of the case. 


Costs: A New Look at the Law and the Consti- 
tution (Paul M. Stein), 22 Vand. L. Rev. 611 
(1969). 


History. 

Code 1858, § 5568 (deriv. Acts 1843-1844, ch. 
215, § 11); Shan., § 7592; Code 1932, § 12219; 
modified; T.C.A. (orig. ed.), § 40-3326. 


Law Reviews. 
Imprisonment for Nonpayment of Fines and 
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NOTES TO DECISIONS 


1. Provision Is Directory. 

This provision to include in one indictment 
all persons engaged in the same offense is 
directory to the district attorney general and 
should be pursued, if practicable; but if not 


pursued, it affords no matter in defense to one 
of several offenders who is indicted alone. State 
v. Davis, 34 Tenn. 273, 1854 Tenn. LEXIS 47 
(1854). 


40-25-125. Costs on peace warrant. 


Upon the trial of a person who has been arrested on a warrant to keep the 
peace, and bound over for appearance at court to answer the charge, the court 
may, at its discretion, order the person, or the person at whose instance the 


warrant was taken out, to pay the costs. 


History. 

Code 1858, § 5584 (deriv. Acts 1835-1836, ch. 
59, § 1); Shan., § 7618; Code 1932, § 12245; 
T.C.A. (orig. ed.), § 40-3327. 


Attorney General Opinions. 
Assessment of court costs for multiple crimi- 
nal offenses, OAG 99-056 (3/9/99). 


NOTES TO DECISIONS 


1. Return of Nulla Bona. 
Costs once taxed against the prosecutor can- 
not, upon return of nulla bona, be collected 


from state or county. State v. Wormick, 69 Tenn. 
559, 1878 Tenn. LEXIS 139 (1878). 


40-25-126. Taxing of costs of malicious or frivolous prosecution. 


(a) When the defendant is discharged upon the examination, or acquitted in 
any criminal prosecution for a public offense, and the court is of opinion that 
the prosecution was malicious or frivolous, the prosecutor may be taxed with 


all the costs. 


(b) This section extend to trials before judges of general sessions courts, by 
whom the prosecutor may, in like manner and under like circumstances, be 


taxed with all the costs. 


History. 

Code 1858, §§ 5579, 5580 (deriv. Acts 1794, 
ch. 1, § 76; 1807, ch. 24, § 1; 1851-1852, ch. 70, 
8§ 1, 2); Shan., §§ 7611, 7612; Code 1932, 
§§ 12239, 12240; impl. am. Acts 1979, ch. 68, 
§ 3; T.C.A. (orig. ed.), § 40-3328. 


Cross-References. 
Taxing of costs on abandonment of prosecu- 
tion, § 40-25-127. 


Taxing prosecutor where defendant has 
made settlement, § 40-25-128. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 32.23. 


Attorney General Opinions. 
General sessions judge’s legal authority, 
OAG 00-001 (1/4/00). 


NOTES TO DECISIONS 


Analysis 


. Statute Strictly Construed. 

. Taxation of Costs Discretionary. 
. Liability of Prosecutor for Costs. 
. Retaxation of Costs. 

. Appeal from Taxation of Costs. 


. Statute Strictly Construed. 
The section is strictly construed and pursued 


= OP CON FE 


in favor of the prosecutor. Weems v. State, 3 
Shan. 452 (1875). 


2. Taxation of Costs Discretionary. 

To authorize the court to tax the prosecutor 
with the costs, the prosecution should be very 
clearly without foundation, and that known to 
the prosecutor, and the power given to magis- | 
trates to tax the prosecutor with costs is a legal 
discretion, not arbitrary. Frazer v. State, 32 


40-25-127 


Tenn. 535, 1852 Tenn. LEXIS 111 (1852); State 
v. Green, 39 Tenn. 356, 1859 Tenn. LEXIS 224 
(1859). 


3. Liability of Prosecutor for Costs. 
The prosecutor is not liable for costs, unless 


the prosecution was malicious or frivolous. Dil- . 


lon v. State, 5 Tenn. 271, 1817 Tenn. LEXIS 114 
(1817). 

The prosecutor is not liable for the costs in 
any case except where that liability has been 
created by statute. Hansard v. State, 24 Tenn. 
115, 1844 Tenn. LEXIS 37 (1844); Weems v. 
State, 3 Shan. 452 (1875); State v. Wormick, 69 
Tenn. 559, 1878 Tenn. LEXIS 139 (1878). 

Words imputing perjury to defendant, spoken 
by the prosecutor while in the legitimate dis- 
charge of his duty, are not actionable, and 
where the case was decided in favor of defen- 
dant, and a motion was pending to tax the 
prosecutor with the costs, the prosecutor stated 
in defense of himself that defendant had sworn 
falsely, and he had proved it, the prosecutor 
was protected against an action. Davis v. 
McNees, 27 Tenn. 40, 1847 Tenn. LEXIS 40 
(1847). 

The fact that the prosecution is frivolous or 
malicious should appear from the proof at the 
trial. Frazer v. State, 32 Tenn. 535, 1852 Tenn. 
LEXIS 111 (1852); State v. Green, 39 Tenn. 356, 
1859 Tenn. LEXIS 224 (1859); Weems v. State, 
3 Shan. 452 (1875). 
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4, Retaxation of Costs. 

Costs taxed to a prosecutor in a proceeding to 
keep the peace cannot, upon the return of nulla 
bona, be retaxed to the state. State v. Wormick, 
69 Tenn. 559, 1878 Tenn. LEXIS 139 (1878). 

A judgment against the state for costs in a 
felony case which were first adjudged against 
the prosecutor is void. Morgan v. Pickard, 86 
Tenn. 208, 9 S.W. 690, 1887 Tenn. LEXIS 39 
(1887). 


5. Appeal from Taxation of Costs. 

Where the justice of the peace (now general 
sessions judge) erroneously taxed the prosecu- 
tor with the costs of the case, as for a frivolous 
or malicious prosecution, and an appeal was 
taken to the circuit court where the district 
attorney waived the question of the right to 
appeal, and the judgment of the justice was 
affirmed, an appeal will lie to the supreme 
court. Weems v. State, 3 Shan. 452 (1875). 

Where prosecutor in criminal case before 
justice of the peace (now general sessions 
judge) was taxed with costs upon ground that 
the prosecution was frivolous, he may take case 
to circuit court by certiorari and there have a 
trial upon the question; and there the circuit 
judge should hear all the evidence, and not be 
limited to the evidence transcribed by the jus- 
tice. McLain v. State, 6 Tenn. Civ. App. (6 
Higgins) 38 (1913). 


40-25-127. Taxing of costs on abandonment of prosecution. 


If any person commences a criminal prosecution against any individual, 
either by warrant from a judge of the general sessions court, or otherwise, and 
shall afterwards willfully abandon the criminal prosecution, the court having 
jurisdiction of the cause shall have power to tax the prosecutor with the costs. 


History. 

Acts 1871, ch. 19, § 1; Shan., § 7613; Code 
1932, § 12241; impl. am. Acts 1979, ch. 68, § 3; 
T.C.A. (orig. ed.), § 40-3329. 


Cross-References. 
Taxing of costs of malicious or frivolous pros- 
ecution, § 40-25-126. 


Taxing prosecutor where defendant has 
made settlement, § 40-25-128. 


40-25-128. Taxing prosecutor where defendant has made settlement. 


In all cases of embezzlement and fraudulent breach of trust, where it 
appears to the court that the defendant has made settlement before the time 
of trial, and the prosecutor fails to attend and prosecute, the court shall tax the 


prosecutor with all costs of the case. 
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History. Taxing of costs on abandonment of prosecu- 
Acts 1903, ch. 300, § 1; Shan., § 7618a1; tion, § 40-25-127. 

Code 1932, § 12242; T.C.A. (orig. ed.), § 40- 

3330. 


Cross-References. 
Taxing of costs of malicious or frivolous pros- 
ecution, § 40-25-126. 


40-25-129. Cases in which state or county liable. 


(a) Neither the state nor any county of the state shall pay or be liable in any 
criminal prosecution for any costs or fees hereafter accruing, except in the 
following classes of cases: 

(1) All felony cases, where prosecution has proceeded to a verdict in the 
circuit or criminal court; 

(2) All cases where the defendant has been convicted in a court of record 
and the court has made a finding at any evidentiary hearing that the 
defendant is indigent and remains indigent at the time of conviction or 
where the execution issued upon the judgment against the defendant has 
been returned nulla bona. Neither the state of Tennessee nor any county of 
the state shall be liable for or pay any costs in any criminal case, where 
security has been accepted by the officer taking the security, and an 
execution, afterwards returned nulla bona, as to the defendant and the 
defendant’s securities. Compensation for boarding prisoners (§§ 8-26-105, 
40-25-118 — 40-25-121, and 41-4-131 — 41-4-1387), expenses of keeping and 
boarding juries (§§ 40-25-115 — 40-25-121), compensation of jurors (§§ 22- 
4-101 — 22-4-107 and 40-18-107), costs of transcripts in cases taken to the 
supreme court by appeal or writ of error as provided by law, mileage and 
legal fees for removing or conveying criminals and prisoners from one (1) 
county to another, or from one (1) jail to another (§ 8-21-901(a)(3)(D)), and 
compensation and mileage of witnesses for the state duly subpoenaed and 
required to attend before any court, grand jury or magistrate in a county 
other than that of their residence and more than five (5) miles from their 
residence (§§ 24-4-102 and 40-17-112), and where any witness for the state 
shall be confined in jail to await the trial in which the witness is to testify, 
shall be paid in all cases as heretofore; and 

(3)(A) When a criminal prosecution is instituted against a state prison 
inmate because of conduct within a department of correction penal 
institution or because of conduct relative to an escape attempt from a 
penal institution, the expense of the prosecution imposed on the county 
wherein the institution is located shall be reimbursed to the county by the 
state. When a criminal prosecution is instituted against a juvenile 
committed to the department of children’s services and placed in a youth 
center because of conduct within the youth center or because of conduct 
relative to an escape attempt from the youth center, the expense of the 
prosecution imposed on the county wherein the youth center is located 
shall be reimbursed to the county by the state; 

(B) For the purpose of this section only, “expense imposed on the 
county” means the expense of keeping and boarding jurors pursuant to 
§§ 40-25-115 — 40-25-121 and the compensation and mileage allowance of 
jurors pursuant to title 22, chapter 4, and § 40-18-107. 
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(b) Any bill of costs or other fees owed a county by the department of 
correction as the result of a criminal conviction in that county shall be paid by 
the department within one hundred twenty (120) days of the date the bill is 


submitted. 


History. 

Acts 1897, ch. 20, § 1; 1899, ch. 307, § 1; 
Shan., § 7622a1; Code 1932, § 12246; Acts 
1965, ch. 355, § 4; 1969, ch. 264, § 1;impl. am. 
Acts 1974, ch. 556, § 1; Acts 1980, ch. 625, § 1; 
1982, ch. 785, § 1; T.C.A. (orig. ed.), § 40-3331; 
Acts 1989, ch. 278, § 52; 1996, ch. 1079, § 126; 
2016, ch. 782, § 1. 


Compiler’s Notes. 

This section may be affected by § 9-1-116, 
concerning entitlement to funds, absent appro- 
priation. 


Cross-References. 

Circumstances when state or county liable, 
§ 40-25-130. 

Costs adjudged, § 40-25-104. 

Costs included, § 40-25-1383. 


County liability, § 40-25-132. 
Fees for state witnesses, § 40-17-112. 
State liability, § 40-25-131. 


Textbooks. 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Costs, §§ 14, 38; 21 Tenn. Juris., Prisons and 
Prisoners, § 3; 25 Tenn. Juris., Witnesses, § 9. 


Attorney General Opinions. 

Payment allocation, where defendant indi- 
gent, only as to costs or fines, OAG 98-099 
(5/27/98). 

County liability for cost of incarcerating mis- 
demeanant before sentencing, OAG 98-0159 
(8/24/98). 

Cost of interpreters for indigent defendants 
in general sessions court, OAG 99-211 
(10/20/99). 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

Purpose. 

. Construction with Other Sections. 

. Costs Taxable. 

. Liability of Defendant. 

. Liability of County. 

Mandamus Proceedings. 

“Shall Be Paid in All Cases as Heretofore.” 
. Waiver of Costs. 


MP OMDNAMAPWNH 


. Constitutionality. 

The statute compiled in this and following 
sections is constitutional against probably all 
possible assaults that might be made against it. 
State v. Henley, 98 Tenn. 665, 41 S.W. 352, 1897 
Tenn. LEXIS 156 (1897); State ex rel. Bolt v. 
Drummond, 128 Tenn. 271, 160 S.W. 1082, 1913 
Tenn. LEXIS 47 (1913). 


2. Purpose. 

The legislative purpose was to make an eq- 
uitable division of costs as between the state 
and county. Johnson v. State, 157 Tenn. 528, 12 
S.W.2d 388, 1928 Tenn. LEXIS 215 (1928). 


3. Construction with Other Sections. 

Sections 40-25-129 — 40-25-133 must be con- 
strued together since liability of state and 
county for costs is restricted to cases where 
state or county are required by statute to pay 
costs. State v. Brown, 169 Tenn. 119, 83 S.W.2d 
250, 1935 Tenn. LEXIS 24 (1935). 


4. Costs Taxable. 
The statute applies to trial costs only, and not 


to costs on appeal. Working v. State, 131 Tenn. 
186, 174 S.W. 256, 1914 Tenn. LEXIS 97 (1915). 

The fees of the clerk of the trial court for the 
transcript of the record on appeal or writ of 
error in a criminal case are taxable under this 
statute. Working v. State, 131 Tenn. 186, 174 
S.W. 256, 1914 Tenn. LEXIS 97 (1915). 

This section applies to costs prior to verdict. 
Johnson v. State, 157 Tenn. 528, 12 S.W.2d 388, 
1928 Tenn. LEXIS 215 (1928). 

Provision of this section imposing costs upon 
the state in felony cases that proceed to a 
verdict is applicable only to costs in the trial 
court and not to appeals. Becton v. State, 506 
S.W.2d 137, 1974 Tenn. LEXIS 517 (Tenn. 
1974). 


5. Liability of Defendant. 

If defendant plead not guilty and is dis- 
charged, if bound over and not indicted, or if 
indicted and acquitted, he is not liable for costs. 
State v. Cooper, 120 Tenn. 549, 113 S.W. 1048, 
1908 Tenn. LEXIS 42 (1908). 


6. Liability of County. 

Judgment for costs against county in crimi- 
nal proceeding cannot be entered unless autho- 
rized by statute. Reagan v. Fentress County, 
169 Tenn. 103, 83 S.W.2d 244, 1935 Tenn. 
LEXIS 22 (1935). 

Clerk cannot sue county for costs assessed in 
criminal proceedings until county judge has 
passed upon same. Reagan v. Fentress County, 
169 Tenn. 103, 83 S.W.2d 244, 1935 Tenn. 
LEXIS 22 (1935). 

County was not liable for costs in misde- 
meanor suit where defendant was acquitted. 
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State v. Brown, 169 Tenn. 119, 83 S.W.2d 250, 
1935 Tenn. LEXIS 24 (1935). 


7. Mandamus Proceedings. 

Where the defendant gave bond for the costs 
and fine imposed upon him, and, upon a return 
of “nulla bona,” was illegally rearrested and 
confined in the workhouse, and thus paid the 
costs by his labor, a claim against the county by 
a state’s witness, on the theory that the case 
should be treated as if he voluntarily paid the 
costs to the county, could only be made by suit 
against the county for money had and received 
for the use of the witness, and not by bill for 
mandamus to compel the county judge to sign a 
warrant. State ex rel. Scheidigger v. Cum- 
mings, 136 Tenn. 39, 188 S.W. 618, 1916 Tenn. 
LEXIS 97 (1916). 

Clerk is entitled to bring mandamus proceed- 
ings against county judge if he refuses to pass 
on costs bill against county after certification 
by circuit or criminal court and district attor- 
ney. Reagan v. Fentress County, 169 Tenn. 103, 
83 S.W.2d 244, 1935 Tenn. LEXIS 22 (1935). 


8. “Shall Be Paid in All Cases as Hereto- 
fore.” 

Compensation of sheriff and jurors is not 
dependent upon conviction, so that they are left 
impartial as before, because this statute pro- 
vides that the compensation of the jurors and of 
the sheriff or other officers for summoning the 
jurors and attending upon the jury are still paid 
out of the treasury, and not taxed as costs. State 
v. Henley, 98 Tenn. 665, 41 S.W. 352, 1897 Tenn. 
LEXIS 156 (1897). 

Under § 41-4-136, the sheriff is entitled to 
the monthly payment by the county for the jail 
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fees accrued to him for the keeping of county 
prisoners, because this statute declares that 
such fees “shall be paid in all cases as hereto- 
fore.” Stovall v. Perry, 134 Tenn. 707, 185 S.W. 
708, 1916 Tenn. LEXIS 3 (1916). 

If clause that costs “shall be paid in all cases 
as heretofore,” at the conclusion of this section, 
is given its full effect, the cases falling under 
the last proviso must be excluded from the 
influence of the preceding proviso as to nonli- 
ability. State ex rel. Scheidigger v. Cummings, 
136 Tenn. 39, 188 S.W. 618, 1916 Tenn. LEXIS 
97 (1916). 

Notwithstanding the fact that security was 
taken and execution afterwards returned nulla 
bona as to the defendant and sureties, which 
rendered the state and county nonliable for 
criminal costs, under the second sentence in (2) 
of this section, yet under the third sentence in 
(2), a state’s witness residing in another county 
and more than five miles from the courthouse 
may recover his compensation and mileage 
from the county, because it provides that costs 
“shall be paid in all cases as heretofore.” State 
ex rel. Scheidigger v. Cummings, 136 Tenn. 39, 
188 S.W. 618, 1916 Tenn. LEXIS 97 (1916). 


9. Waiver of Costs. 

T.C.A. § 55-50-303(b)(1), pertaining to the 
certification of payment of fines and costs, pro- 
vides an exception to the general rules covering 
court costs, therefore, general sessions courts 
possess the discretion to waive court costs in a 
case of driving under the influence upon finding 
that the defendant is indigent. State v. Black, 
897 S.W.2d 680, 1995 Tenn. LEXIS 181 (Tenn. 
1995). 


40-25-130. Circumstances when state or county liable. 


The state, or the county in which the offense was committed or is triable, 
according to the nature of the offense, pays the costs accrued on behalf of the 
state, and for which the state or county is liable under § 40-25-129, in the 


following cases, when: 


(1) The defendant is acquitted by a verdict of the jury upon the merits; 

(2) The prosecution is dismissed, or a nolle prosequi entered by the state; 

(3) The action has abated by the death of the defendant; 

(4) The defendant is discharged by the court or magistrate before indict- 
ment preferred or found, or after indictment and before verdict; or 

(5) The defendant has been convicted, but the execution issued upon the 
judgment has been returned “nulla bona” or where the court hearing the 
case has made a finding at any evidentiary hearing that the defendant is 
indigent and remains indigent at the time of conviction. 


40-25-130 


History. 

Code 1858, § 5585 (deriv. Acts 1813, ch. 137 
(136 in Scott’s Revisal), §§ 2, 3, 5; 1832, ch. 8, 
§ 2; 1837-1838, ch. 141, § 1; 1853-1854, ch. 38, 
§ 1; 1853-1854, ch. 72, § 2); Acts 1885 (Ex. 
Sess.), ch. 14; 1897, ch. 20, § 1; Shan., § 7619; 
Code 1932, § 12247; Acts 1980, ch. 625, § 2; 
T.C.A. (orig. ed.), § 40-3332. 


Compiler’s Notes. 

This section may be affected by § 9-1-116, 
concerning entitlement to funds, absent appro- 
priation. 


Cross-References. 

Cases in which state or county liable, § 40- 
25-129. 

Costs adjudged, § 40-25-104. 

Costs included, § 40-25-1338. 

County liability, § 40-25-132. 
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Taxing of costs of malicious or frivolous pros- 
ecution, § 40-25-126. 

Taxing prosecutor where defendant has 
made settlement, § 40-25-128. 


Textbooks. 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Costs, § 18, 14, 19, 38; 17 Tenn. Juris., Justices 
of Peace and General Sessions Courts, § 11; 25 
Tenn. Juris., Witnesses, § 9. 


Attorney General Opinions. 

Payment allocation, where defendant indi- 
gent, only as to costs or fines, OAG 98-099 
(5/27/98). 

County liability for cost of incarcerating mis- 
demeanant before sentencing, OAG 98-0159 
(8/24/98). 

Cost of interpreters for indigent defendants 


State liability, § 40-25-131. in general sessions court, OAG 99-211 
Taxing of cases on abandonment of prosecu- (10/20/99). 
tion, § 40-25-127. 
NOTES TO DECISIONS 
Analysis strued together since liability of state and 
Mt be : county for costs is restricted to cases where 
. Constitutionality. state or county is required by statute to pay 


Purpose. 

Construction with Other Sections. 
Misdemeanors. 

Nolle Prosequi. . 

Nulla Bona. 

Defendant’s Witnesses. 

. Justice Fees. 


ee 


. Constitutionality. 

Acts 1897, ch. 20 is not unconstitutional as 
depriving one of a fair and impartial trial by 
offering a money inducement to officers and 
witnesses to convict because only upon convic- 
tion can fees and compensation be secured. 
State v. Henley, 98 Tenn. 665, 41 S.W. 352, 1897 
Tenn. LEXIS 156 (1897). 


2. Purpose. 

The state or the county, according to the 
nature of the offense, pays only the costs ac- 
crued on behalf of the state in the cases speci- 
fied in this section. Tucker v. State, 39 Tenn. 
555, 1859 Tenn. LEXIS 275 (1859). 

This section enumerates the usual conditions 
upon which the costs may be adjudged against 
the state or the county; but it is apparent from 
the language of this and the sections following 
that the legislative purpose expressed therein 
was not so much to specify the only conditions 
upon which costs may be adjudged, but, rather, 
to work an equitable division of such costs 
between the state and the several counties. 
Johnson v. State, 157 Tenn. 528, 12 S.W.2d 388, 
1928 Tenn. LEXIS 215 (1928). 


3. Construction with Other Sections. 
Sections 40-25-129 — 40-25-133 must be con- 


costs. State v. Brown, 169 Tenn. 119, 83 S.W.2d 
250, 1935 Tenn. LEXIS 24 (1935). 


4, Misdemeanors. 

Where a misdemeanor case has been stricken 
from the docket for any reason and placed upon 
the retired docket, the district attorney general 
is entitled to a fee to be taxed against the 
county. State v. Farris, 72 Tenn. 183, 1879 
Tenn. LEXIS 15 (1879). 

County is not liable for costs in misdemeanor 
cases where defendant is acquitted. State v. 
Brown, 169 Tenn. 119, 83 S.W.2d 250, 1935 
Tenn. LEXIS 24 (1935). 


5. Nolle Prosequi. 

Incorporating in a nolle prosequi order a 
provision that on default in payment, defen- 
dant shall work out same in the workhouse is 
void and cannot support arrest and such con- 
finement. State ex rel. Stokes v. Watts, 161 
Tenn. 367, 33 S.W.2d 72, 1930 Tenn. LEXIS 13 
(1930). 


6. Nulla Bona. 

Orders on the treasurer concerning costs in 
criminal cases should be founded: first, on ex- 
amination of the court, judgment of approval 
and certificate of the clerk; second, a return of 
nulla bona against the property of the defen- 
dant; third, certainty in the items of the bill of 
costs. State v. Delap, 7 Tenn. 90, 7 Tenn. 91, 
1823 Tenn. LEXIS 9 (1823). 

The district attorney general’s agreement 
that defendant was insolvent could not take the 
place of return of nulla bona. State v. Martin, 78 
Tenn. 549, 1882 Tenn. LEXIS 222 (1882). 
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The certification of costs cannot take the 
place of a return of nulla bona. State v. Odom, 
93 Tenn. 446, 25 S.W. 105, 1893 Tenn. LEXIS 
71 (1894). 

Costs after conviction cannot be paid on the 
court adjudging defendant to be insolvent, 
since only the return of nulla bona is recognized 
as showing insolvency. Riddick v. State, 99 
Tenn. 655, 42 S.W. 926, 1897 Tenn. LEXIS 77 
(1897); Aiken v. State, 99 Tenn. 657, 42 S.W. 
927, 1897 Tenn. LEXIS 78 (1897). 


7. Defendant’s Witnesses. 

The state and county are not chargeable with 
the costs of subpoenas issued for witnesses for 
defendants in criminal prosecutions which re- 


40-25-131. State liability. 
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sult in acquittal; at least not unless the court 
adjudges them against the state or county. 
Avery v. State, 66 Tenn. 328, 1874 Tenn. LEXIS 
137 (1874). 


8. Justice Fees. 

In view of this section showing that, under 
certain circumstances the defendant would not 
be liable for costs, a justice of the peace (now 
general sessions judge) could not collect his fee 
for taking a bail bond until it has been adjudged 
upon some disposition of the case by final 
judgment that defendant was liable for it. State 
v. Cooper, 120 Tenn. 549, 113 S.W. 1048, 1908 
Tenn. LEXIS 42 (1908). 


(a) The costs that have accrued in any criminal prosecution for offenses 
punishable with death or by confinement in the penitentiary, in cases accruing 
under § 40-25-130(1), (3) and (5), shall be paid by the state. 

(b) The state shall also pay the accrued costs in all criminal prosecutions for 
offenses punishable with death or by confinement in the penitentiary where 
the accused shall have been convicted by trial or by guilty plea. In those cases 
where the accused receives concurrent sentences, the state shall not be liable 
to pay the costs in more than three (3) of the prosecutions where concurrent 


sentences are given. 


History. 

Code 1858, § 5586; Acts 1891 (Ex. Sess.), ch. 
22, § 1; Shan., § 7620; Code 1932, § 12248; 
Acts 1970, ch. 461, § 1; T.C.A. (orig. ed.), § 40- 
3333. 


Compiler’s Notes. 

This section may be affected by § 9-1-116, 
concerning entitlement to funds, absent appro- 
priation. 


Cross-References. 

Cases in which state or county liable, § 40- 
25-129. 

Circumstances when state or county liable, 
§ 40-25-130. 


Costs adjudged, § 40-25-104. 

Costs adjudged in habeas corpus cases, § 29- 
21-125. 

Costs included, § 40-25-133. 

Costs on discharge of criminal defendant, 
§ 29-21-126. 

County liability, § 40-25-132. 

Housing state prisoners, reimbursement of 
costs, § 41-8-106. 


Attorney General Opinions. 

Cost of interpreters for indigent defendants 
in general sessions court, OAG 99-211 
(10/20/99). 


NOTES TO DECISIONS 


Analysis 


. Construction with Other Sections. 
. Test of Liability. 

. County Jail Prisoners. 
Misdemeanors. 

Habeas Corpus. 

Effect of Insanity. 

. Return of Nulla Bona. 

. Mandamus Proceedings. 


me ODNDAPRWNE 


. Construction with Other Sections. 
Sections 40-25-129 — 40-25-133 must be con- 


strued together since liability of state and 
county for costs is restricted to cases where 
state or county is required by statute to pay 
costs. State v. Brown, 169 Tenn. 119, 83 S.W.2d 
250, 1935 Tenn. LEXIS 24 (1935). 


2. Test of Liability. 

The test of liability as between the state and 
the county is placed on the grade of the offense. 
Woolen v. State, 129 Tenn. 455, 166 S.W. 594, 
1914 Tenn. LEXIS 132 (1914); State v. Gibson 
County, 134 Tenn. 526, 184 S.W. 29, 1916 Tenn. 
LEXIS 1 (1916). 


40-25-1382 


3. County Jail Prisoners. 

The state is liable for costs for confining in 
the county jail one convicted of a felony, whose 
sentence was commuted to imprisonment in jail 
from imprisonment in the state penitentiary. 
Woolen v. State, 129 Tenn. 455, 166 S.W. 594, 
1914 Tenn. LEXIS 132 (1914); State v. Gibson 
County, 134 Tenn. 526, 184 S.W. 29, 1916 Tenn. 
LEXIS 1 (1916). 

Where punishment for one convicted of petit 
larceny was commuted by the jury to imprison- 
ment in the county jail, and the judge so sen- 
tenced the defendant, the state was liable for 
the costs. State v. Sellars, 143 Tenn. 31, 223 
S.W. 447, 1919 Tenn. LEXIS 23 (1919). 


4. Misdemeanors. 

In no event can the state be called on to pay 
the costs allowed in a misdemeanor case. Aiken 
v. State, 99 Tenn. 657, 42 S.W. 927, 1897 Tenn. 
LEXIS 78 (1897). 


5. Habeas Corpus. 

When in habeas corpus cases costs are ad- 
judged against the state or county, the county 
must pay in misdemeanor cases, and the state 
in felony cases. Henderson v. Walker, 101 Tenn. 
229, 47 S.W. 430, 1898 Tenn. LEXIS 55 (1898). 


6. Effect of Insanity. 
Upon suspension of prosecution for felony 


40-25-132. County liability. 
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after verdict of conviction has been returned, 
made necessary by the present insanity of the 
accused, judgment may be rendered against the 
state for costs; but, if the sanity of accused 
should be restored and the case subsequently 
determined upon its merits, the final liability 
for costs will follow the judgment on the merits. 
Johnson v. State, 157 Tenn. 528, 12 S.W.2d 388, 
1928 Tenn. LEXIS 215 (1928). 


7. Return of Nulla Bona. 

Since, in cases under § 40-25-130(5), the 
return by the officer of nulla bona is a condition 
precedent to charging costs against the state 
under this section, it is error, on rendition of 
judgment against defendant, to order that, “in 
the event of the insolvency of the defendant, the 
plaintiff will pay its costs.” Riddick v. State, 99 
Tenn. 655, 42 S.W. 926, 1897 Tenn. LEXIS 77 
(1897). 


8. Mandamus Proceedings. 

Mandamus will not lie to compel the comp- 
troller of the treasury to issue his warrant for 
the payment of costs in a criminal case until the 
costs have been taxed and certified as required 
by law, nor if the bill contains costs for which 
the state is not liable. United States ex rel. 
Phillips v. Gaines, 131 U.S. 169, 25 L. Ed. 733, 
1880 U.S. LEXIS 1507 (1880). 


(a) Similar costs in criminal prosecutions for offenses punishable in any 


other way than by death or confinement in the penitentiary, also similar costs 
in criminal prosecutions for offenses punishable with death or confinement in 
the penitentiary, in cases accruing under § 40-25-130(2) and (4), shall be paid 


by the county. 


(b)(1) Notwithstanding this section or any other law to the contrary, a 
county shall not be liable for payment of costs that have accrued in any 
criminal prosecution for a misdemeanor offense or prosecution for a felony 
offense if the conviction offense is a misdemeanor where the conviction 
resulting from the prosecution is reversed on appeal. In all these cases, the 
state shall be liable for the accrued costs. 

(2) As used in this subsection (b), “misdemeanor” and “felony” have the 
same meanings as set out in § 39-11-110. 


History. 

Code 1858, § 5587; Acts 1891 (Ex. Sess.), ch. 
22, § 2; Shan., § 7621; Code 1932, § 12249; 
T.C.A. (orig. ed.), § 40-3334; Acts 1995, ch. 385, 
§ 1. 


Compiler’s Notes. 

This section may be affected by § 9-1-116, 
concerning entitlement to funds, absent appro- 
priation. 


Acts 1995, ch. 385, § 2 provides that (b) shall 
apply to all applicable misdemeanor convic- 
tions occurring on or after July 1, 1995. 


Cross-References. 

Cases in which state or county liable, § 40- 
25-129. 

Circumstances when state or county liable, 
§ 40-25-130. 

Costs adjudged, § 40-25-104. 


465 


Costs included, § 40-25-133. 

Housing state prisoners, reimbursement of 
costs, § 41-8-106. 

State liability, § 40-25-131. 


Textbooks. 
Tennessee Jurisprudence, 8 Tenn. Juris., 
Costs, § 14; 25 Tenn. Juris., Witnesses, § 9. 
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Attorney General Opinions. 

County liability for cost of incarcerating mis- 
demeanant before sentencing, OAG 98-0159 
(8/24/98). 

Cost of interpreters for indigent defendants 
in general sessions court, OAG 99-211 
(10/20/99). 


NOTES TO DECISIONS 


Analysis 


. Construction with Other Sections. 

. Prosecution Prior to Change in Law. 
Nolle Prosequi. 

. Return of Nulla Bona. 

. Habeas Corpus. 

Misdemeanors. 

. County Workhouse Prisoners. 


HB NAOTRONE 


. Construction with Other Sections. 

Sections 40-25-129 — 40-25-133 must be con- 
strued together since liability of state or county 
for costs is restricted to cases where state or 
county is required by statute to pay costs. State 
v. Brown, 169 Tenn. 119, 83 S.W.2d 250, 1935 
Tenn. LEXIS 24 (1935). 


2. Prosecution Prior to Change in Law. 

Where an indictment was found and convic- 
tion had before a change was made in the law 
shifting the liability of the state for payment of 
costs in such cases to the county, the state was 
liable therefor, notwithstanding the case was 
reversed and a nolle entered after the change in 
the law. Stout v. State, 91 Tenn. 405, 19S.W. 19, 
1892 Tenn. LEXIS 5 (1892). 


3. Nolle Prosequi. 

Where the state entered a nolle prosequi on 
condition that defendant would pay or secure 
the costs, and he entered bond, but, when 
execution was issued thereon, it was returned 
nulla bona, a state’s witness residing in an- 
other county more than five miles from the 
courthouse could recover his costs from the 
county, under this section and § 40-25-130. 
State ex rel. Scheidigger v. Cummings, 136 
Tenn. 39, 188 S.W. 618, 1916 Tenn. LEXIS 97 
(1916). 


40-25-133. Costs included. 


4, Return of Nulla Bona. 

A judgment for costs cannot be rendered 
against the county until execution issued upon 
the judgment against defendant has been re- 
turned nulla bona, and then only for such costs 
as are allowable in a misdemeanor case. Aiken 
v. State, 99 Tenn. 657, 42 S.W. 927, 1897 Tenn. 
LEXIS 78 (1897). 


5. Habeas Corpus. 

When in habeas corpus cases costs are ad- 
judged against the state or county, the county 
must pay in misdemeanor cases, and the state 
in cases of felony. Henderson v. Walker, 101 
Tenn. 229, 47 S.W. 430, 1898 Tenn. LEXIS 55 
(1898). 


6. Misdemeanors. 

County was not liable for costs in misde- 
meanor suit where defendant was acquitted. 
State v. Brown, 169 Tenn. 119, 83 S.W.2d 250, 
1935 Tenn. LEXIS 24 (1935). 


7. County Workhouse Prisoners. 

Under this section and § 40-25-133 including 
in criminal costs the maintenance of a prisoner 
in jail and making county liable for all costs of 
the prosecution of crimes punishable otherwise 
than by death or confinement in the peniten- 
tiary and provisions of the Workhouse Act au- 
thorizing a workhouse sentence in felony cases, 
the county is liable for maintenance in its 
workhouse under a superintendent of state 
prisoners held to hard labor on commutation of 
sentence from confinement in penitentiary to 
confinement in county’s workhouse. State v. 
Gibson County, 134 Tenn. 526, 184 S.W. 29, 
1916 Tenn. LEXIS 1 (1916). 


What is meant by costs in §§ 40-25-131 and 40-25-132 is all costs accruing 
under existing laws on behalf of the state or county, as the case may be, for the 
faithful prosecution and safekeeping of the defendant, including the cost of 
boarding juries and that of the jailer; but nothing in this or those sections shall 
be so construed as to require the state to pay any cost for guarding the jail to 
prevent mob violence, or to prevent rescue or the prisoner’s escape, or for 
transporting to any other county for safekeeping on any account whatever, but 
the same shall be paid by the county in which the crime was committed or 
claimed to have been committed. 


40-25-134 


History. 

Acts 1891 (Ex. Sess.), ch. 22, § 3; Shan., 
§ 7622; Code 1932, § 12250; T.C.A. (orig. ed.), 
§ 40-3335. 


Cross-References. 

Cases in which state or county liable, § 40- 
25-129. 

Circumstances when state or county liable, 
§ 40-25-130. 
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Costs adjudged, § 40-25-104. 
County liability, § 40-25-132. 
State liability, § 40-25-131. 


Attorney General Opinions. 

Jailers’ fees may be imposed on a per diem 
basis but should only cover those actual ex- 
penses outlined in this section and T.C.A. § 40- 
25-104, OAG 03-106 (8/22/03). 


NOTES TO DECISIONS 


Analysis 


. Purpose. 
. Construction with Other Sections. 
. Costs for Guarding County Jail. 


—_ ON re 


. Purpose. 

This section governs the taxation of cost as 
between the state and county rather than as 
between the state and defendant. Woolen v. 
State, 129 Tenn. 455, 166 S.W. 594, 1914 Tenn. 
LEXIS 132 (1914). 


2. Construction with Other Sections. 
Sections 40-25-129 — 40-25-133 must be con- 
strued together since liability of state or county 


40-25-134. Judgment for costs. 


for costs is restricted to cases where state or 
county is required by statute to pay costs. State 
v. Brown, 169 Tenn. 119, 83 S.W.2d 250, 1935 
Tenn. LEXIS 24 (1935). 


3. Costs for Guarding County Jail. 

It is erroneous to hold that nothing may be 
considered as “costs” under this statute save 
such items as may be adjudged against a defen- 
dant, as arising in the cause against him, this 
section expressly placing on the county cost for 
guarding jail to prevent mob violence and the 
like, even though the prisoner protected is a 
state prisoner held for crime. State v. Gibson 
County, 134 Tenn. 526, 184 S.W. 29, 1916 Tenn. 
LEXIS 1 (1916). 


The judgment for costs may be rendered at the time of conviction, or, upon 
motion, at any time subsequent to conviction, and execution awarded accord- 


ingly. 


History. 
Code 1858, § 5578; Shan., § 7610; Code 
1932, § 12237; T.C.A. (orig. ed.), § 40-3336. 


NOTES TO DECISIONS 


1. Bill of Costs on Judgment. 

This statute evidently refers to judgment 
against a party against whom execution is to 
issue, and not to a bill of costs on judgment 


already rendered against the state. State ex rel. 
Nealis v. Nolan, 76 Tenn. 663, 1881 Tenn. 
LEXIS 60 (1881). 


40-25-135. Remission and distribution of costs collected. 


(a) In all cases where the jailer, sheriff, workhouse keeper or any person or 
officer, other than the clerk of the circuit or criminal court of any county, 
collects from a defendant or surety all or any part of the costs, fees, taxes and 
expense fees, shown upon the mittimus issued by any circuit, criminal or other 
court, the officer shall on or before the fifteenth day of the month immediately 
following the month during which the collections are made, report and remit 
the collections to the clerk of the criminal court in counties having a criminal 
court, and to the clerk of the circuit court in all other counties, and it is the 
duty of the clerk to distribute the costs, taxes and expense fees among the 
state, county and officers entitled to them. 
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(b) All state taxes, district attorney general fees, expense fees, fines in 
felony cases and all costs which have been previously paid by the state to 
officers entitled thereto shall be reported by the clerk to the commissioner of 
revenue and paid to the state. 

(c) All county taxes, expense fees, fines in misdemeanor cases and costs that 
have been previously paid by the county shall be reported to the county mayor 
_and paid to the county trustee. 

(d) All costs belonging to officers that have not been paid either by the state 
or county shall be paid to the officers entitled to the costs. 

(e) Where only a part of the whole of the fine, costs, taxes and expense fees 
is collected, that proportion that is collected shall be distributed to the state, 
county and officers in proportion to their respective interests in the whole 
amount originally due. 


Cross-References. 
Accounting for fees, title 8, ch. 22. 
Duties of circuit court clerk, § 18-4-103. 
Fees charged, title 8, ch. 21. 
Fees of officers, title 40, ch. 25. 
Reimbursement of expenses, title 8, ch. 26. 


History. 

Acts 1921, ch. 116, § 1; Shan. Supp., 
§ 7610al1; Code 1932, § 12238; impl. am. Acts 
1959, ch. 9, § 14; impl. am. Acts 1978, ch. 934, 
§§ 16, 36; modified; T.C.A. (orig. ed.), § 40- 
3342; Acts 2003, ch. 90, § 2. 


40-25-136. Certification of bills of costs against state or county. 


(a) The costs chargeable to the state or county in criminal cases tried in 
criminal courts, circuit courts or general sessions courts shall be made out so 
as to show the specific terms, and be examined, entered of record, and certified 
to be correct by the clerk of the court or judge before whom the case was tried 
or by whom it was disposed. 

(b) The clerks of the courts are granted full power, and it is made their duty 
to examine into, inspect and audit all bills of costs, as above provided, accruing 
against the state or county, and disallow any part or all of the bills of costs that 
may be illegally or wrongfully taxed against the state or county. 


History. 

Code 1858, § 5569 (deriv. Acts 1832, ch. 7, 
§ 1); Acts 1891 (Ex. Sess.), ch. 22, § 4; Shan., 
§ 7593; Code 1932, § 12220; Acts 1963, ch. 157, 
§ 2; T.C.A. (orig. ed.), § 40-3343; Acts 1983, ch. 
396, § 2. 


Cross-References. 

Audit and payment of bills of costs, § 40-25- 
137. 

Bills of costs, certification, § 5-9-308. 


Certificate required for payment, § 40-25- 
116. 

Certification of fees for boarding juries and 
prisoners under indictment, § 40-25-118. 

Certification of items in bill of costs, § 40-25- 
113. 

Certification of jury expenses in misde- 
meanor cases, § 40-25-115. 

Duties of circuit court clerk, § 18-4-103. 

Seal not required on certificates, § 40-25- 
122: 


NOTES TO DECISIONS 


Analysis 


. Purpose. 

Requisites of Certificate. 
—Meaning of “Entered of Record.” 
. Correction by Judge. 

. Retaxation by County Judge. 


ae 


6. Recovery of Illegal Costs. 
7. Costs of Coroner’s Inquest. 


1. Purpose. 

This and other code provisions show that the 
general assembly intended to throw double 
safeguards around the state and county trea- 


40-25-137 


suries. State ex rel. Donaldson v. Walker, 101 
Tenn. 236, 47 S.W. 417, 1898 Tenn. LEXIS 56 
(1898). 


2. Requisites of Certificate. 

The costs of each cause are to be made out, 
examined, entered of record and certified by the 
court before whom the cause was tried or dis- 
posed of. Puckett v. Hyde, 53 Tenn. 194, 1871 
Tenn. LEXIS 343 (1871). 

If the district attorney general and the pre- 
siding judge can, under any circumstances, in 
one certificate certify to the correctness of the 
bills of costs in several cases, certainly they 
cannot do so without specifically setting forth 
in the certificate, the names of the cases in 
which the costs are certified. Puckett v. Hyde, 
53 Tenn. 194, 1871 Tenn. LEXIS 348 (1871). 


3. —Meaning of “Entered of Record.” 

The bill of costs itemized, after examination, 
to be entered of record, is not to be made the 
basis of a judgment, nor is any judgment re- 
quired or authorized to be rendered by this 
section. State ex rel. Nealis v. Nolan, 76 Tenn. 
663, 1881 Tenn. LEXIS 60 (1881); Morgan v. 
Pickard, 86 Tenn. 208, 9 S.W. 690, 1887 Tenn. 
LEXIS 39 (1887). 


4. Correction by Judge. 
If the bill of costs is not correct in terms, then 
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the judge should correct it, make proper entry 
of the true amount and certify that as required 
by this section. Wright v. County of Shelby, 68 
Tenn. 145, 1877 Tenn. LEXIS 8 (1877). 


5. Retaxation by County Judge. 

Even after compliance with this section, if 
the (former) county judge deemed that any 
items are improperly taxed and embraced in 
the bill of costs, he could bring the matter 
before the trial judge and ask for a retaxation of 
costs, and the cutting out of all illegal and 
unauthorized items, compliance with this sec- 
tion not precluding such retaxation. State ex 
rel. Donaldson v. Walker, 101 Tenn. 236, 47 
S.W. 417, 1898 Tenn. LEXIS 56 (1898). 


6. Recovery of Illegal Costs. 

The proper practice is to file a petition in the 
criminal court for the recovery of costs illegally 
collected from the state. State v. Richards, 120 
Tenn. 477, 113 S.W. 370, 1908 Tenn. LEXIS 38 
(1908). 


7. Costs of Coroner’s Inquest. 

A coroner’s inquest is no part of a criminal 
prosecution and the costs of the same are prop- 
erly chargeable to the county and not to the 
state. Galloway v. Shelby County, 75 Tenn. 121, 
1881 Tenn. LEXIS 84 (1881). 


40-25-137. Audit and payment of bills of costs. 


(a) Acopy of the judgment and bill of costs, certified by the clerk of the court, 
as provided in § 40-25-136, shall be presented to the director of accounts, or 
county mayor, as the case may be, who, after the bills have been examined and 
approved by the clerk of the court, is granted full power, and it is the director’s 
or county mayor’s duty, to examine into, inspect and audit all bills of costs 
accruing against the state or county; and disallow any part of the bills of costs 
that may be illegally or wrongfully taxed against the state or county. The 
commissioner of finance and administration or county mayor may disallow any 
and all costs taxed against the state or county on account of malicious, 
frivolous or unnecessary prosecution, in the event the clerk of the court should, 
by mistake or otherwise, approve any of the bills. 

(b) After correcting and auditing the bills of costs, the commissioner, or 
county mayor as the case may be, shall issue a warrant for the amount, which 
shall be paid to the clerk or any other person authorized by the clerk, in 
writing, to receive the funds. 


History. 

Code 1858, § 5570 (deriv. Acts 1827, ch. 36, 
§ 6); Acts 1891 (Ex. Sess.), ch. 22, § 5; inte- 
grated in Shan., § 7594; Code 1932, § 12221; 
impl. am. Acts 1937, ch. 33, §§ 24, 29; C. Supp. 
1950, § 12221; impl. am. Acts 1959, ch. 9, § 3; 
impl. am. Acts 1961, ch. 97, § 3; impl. am. Acts 
1978, ch. 934, §§ 16, 36; modified; T.C.A. (orig. 
ed.), § 33-3344; Acts 1983, ch. 396, § 3; 2003, 
ch. 90, § 2. 


Cross-References. 

Bills of costs, certification, § 5-9-308. 

Certificate required for payment, § 40-25- 
116. 

Certification of fees for boarding juries and 
prisoners under indictment, § 40-25-118. 

Certification of items in bill of costs, § 40-25- 
113. 

Certification of jury expenses in misde- 
meanor cases, § 40-25-115. 
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Seal not required on certificates, § 40-25- 
122. 

Taxing of costs of abandonment of prosecu- 
tion, § 40-25-127. 
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Taxing of costs of malicious or frivolous pros- 
ecution, § 40-25-126. 

Taxing prosecutor where defendant has 
made settlement,§ 40-25-128. 


NOTES TO DECISIONS 


Analysis 


. Purpose. 

. Validity of Section. 

. Liability of County. 

. —Validity of Bill of Costs. 
—Taxation of Costs. 

. —Fees of Clerk. 

. —Approval of Bill of Costs. 
—Audit Prerequisites. 

. —County Mayor’s Duties. 
10. Retaxation of Costs. 

11. —Jurisdiction of Chancery. 
12. Mandamus for Warrant. 


WOWONINAHMAR WHE 


1. Purpose. 

The statutes were designed to work an equi- 
table division of costs in criminal prosecutions, 
and to restrict the liability for costs according to 
the results of cases. Reagan v. Fentress County, 
169 Tenn. 103, 83 S.W.2d 244, 1935 Tenn. 
LEXIS 22 (1935). 


2. Validity of Section. 

Any infirmity which may have existed in the 
governor’s proclamation calling the general as- 
sembly into session with relation to Acts 1891 
(Ex. Sess.), ch. 22, § 5 was cured by subsequent 
reenactment of such section as this section of 
the Code. Reagan v. Fentress County, 169 Tenn. 
103, 83 S.W.2d 244, 1935 Tenn. LEXIS 22 
(1935). 


3. Liability of County. 

In criminal prosecutions the county is only 
liable for costs cast upon it by statute. Reagan 
v. Fentress County, 169 Tenn. 103, 83 S.W.2d 
244, 1935 Tenn. LEXIS 22 (1935). 


4. —Validity of Bill of Costs. 

Whether or not a bill of costs, or any item of 
cost in a criminal prosecution, certified against 
the county for payment, is a legal charge is 
determinable by a mere reference to the stat- 
utes and inspection of the bills certified. Rea- 
gan v. Fentress County, 169 Tenn. 103, 83 
S.W.2d 244, 1935 Tenn. LEXIS 22 (1935). 

The amount of costs legally chargeable in 
criminal cases is governed by law, and not by 
the discretion of either the county judge or of 
the circuit judge and the district attorney. Rea- 
gan v. Fentress County, 169 Tenn. 103, 83 
S.W.2d 244, 1935 Tenn. LEXIS 22 (1935). 


5. —Taxation of Costs. 

The statute regulating taxation of costs 
against county contemplates coordination be- 
tween the circuit judge, district attorney and 


clerk on the one hand, and the county judge 
(now county mayor) on the other. Reagan v. 
Fentress County, 169 Tenn. 103, 83 S.W.2d 244, 
1935 Tenn. LEXIS 22 (1935). 

A county is not subject to an action of debt for 
costs taxed against it until the circuit judge and 
district attorney general of the court and the 
court’s clerk have acted as required by statute. 
Reagan v. Fentress County, 169 Tenn. 103, 83 
S.W.2d 244, 1935 Tenn. LEXIS 22 (1935). 


6. —Fees of Clerk. 

The clerk is not entitled to a fee for copying 
bills of costs in criminal cases for payment by 
the state or county. Perkins v. State, 68 Tenn. 1 
(1876); State v. Henderson, 83 Tenn. 274, 1885 
Tenn. LEXIS 49 (1885); State v. Wilbur, 101 
Tenn. 211, 47 S.W. 411, 1898 Tenn. LEXIS 53 
(1898); Henderson v. Walker, 101 Tenn. 229, 47 
S.W. 430, 1898 Tenn. LEXIS 55 (1898). 

The clerk has no valid claim upon the county 
for costs arising in criminal prosecutions until 
the county judge (now county mayor) has au- 
dited the bills as the statute requires. Reagan v. 
Fentress County, 169 Tenn. 103, 83 S.W.2d 244, 
1935 Tenn. LEXIS 22 (1935). 


7. —Approval of Bill of Costs. 

By this section, the county treasury is safe- 
guarded by limiting the taxation of costs 
against a county and forbidding the payment of 
costs taxed against it until approved and certi- 
fied by the trial judge and the district attorney, 
and audited by the county clerk. Reagan v. 
Fentress County, 169 Tenn. 103, 83 S.W.2d 244, 
1935 Tenn. LEXIS 22 (1935). 

Under this section and § 40-25-136 the 
county judge (now county mayor) is required to 
approve a sheriffs account for transporting and 
guarding prisoners. State ex rel. Biggs v. Bar- 
clay, 188 Tenn. 26, 216 S.W.2d 711, 1948 Tenn. 
LEXIS 489 (1948). 

The judicial cost accountant for the state is 
authorized to disallow costs taxed to the state 
even though the criminal court previously cer- 
tified the costs as proven. State v. Cox, 8S.W.3d 
268, 1999 Tenn. App. LEXIS 295 (Tenn. Ct. 
App. 1999). 


8. —Audit Prerequisites. 

No costs shall be drawn out of the county or 
state treasuries until after they are properly 
taxed, approved by the judge and district attor- 
ney and audited by the comptroller of the 
treasury or county judge (now county mayor), 
as the case may be. Musgrove v. Hamilton 
County, 111 Tenn. 1, 77 S.W. 779, 1903 Tenn. 
LEXIS 1 (1903). 
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The county judge or chairman (now county 
mayor) is the final auditor or tribunal to deter- 
mine whether bills of costs in criminal cases 
shall or shall not be paid out of the county 
treasury. Musgrove v. Hamilton County, 111 
Tenn. 1, 77 S.W. 779, 1903 Tenn. LEXIS 1 
(1903). 

The county judge (now county mayor) cannot 
avoid the duty imposed by statute, nor can 
plaintiff claiming costs in criminal prosecution 
avoid the county judge’s audit by a premature 
action of debt. Reagan v. Fentress County, 169 
Tenn. 103, 83 S.W.2d 244, 1935 Tenn. LEXIS 22 
(1935). 


9. —County Mayor’s Duties. 

This section imposes upon the county judge 
(now county mayor) the duty to audit the bills, 
and prescribes the particular manner and occa- 
sion in which the duty shall be performed with 
such certainty as to leave no room for exercise 
of discretion, but requires him to act within 
definite limitations. Reagan v. Fentress County, 
169 Tenn. 103, 83 S.W.2d 244, 1935 Tenn. 
LEXIS 22 (1935). 

The county judge’s (now county mayor) du- 
ties as to taxation of costs against the county in 
criminal cases are ministerial and not judicial. 
Reagan v. Fentress County, 169 Tenn. 103, 83 
S.W.2d 244, 1935 Tenn. LEXIS 22 (1935). 

If items of cost in the bill are in violation of 
statute, the county judge (now county mayor) 
may strike them out of the bill. Reagan v. 
Fentress County, 169 Tenn. 103, 83 S.W.2d 244, 
1935 Tenn. LEXIS 22 (1935). 

A county judge (now county mayor) has the 
power and it is his duty to disallow all costs 
illegally taxed against the county. Reagan v. 
Fentress County, 169 Tenn. 103, 83 S.W.2d 244, 
1935 Tenn. LEXIS 22 (1935). 

If costs are certified by the circuit judge and 
district attorney general for payment by the 
county, and it appears on the face of the certi- 
fied record that the judgment for costs is void 
because contrary to statute, the county judge 
(now county mayor) may, under this section, 
refuse to pay it. Reagan v. Fentress County, 169 
Tenn. 103, 83 S.W.2d 244, 1935 Tenn. LEXIS 22 
(1935). 


10. Retaxation of Costs. 
When costs are adjudged against prosecutor 
in a proceeding against a party to keep the 
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peace, they cannot, upon 4d return of nulla bona, 
be adjudged against the state or county. State v. 
Wormick, 69 Tenn. 559, 1878 Tenn. LEXIS 139 
(1878). 

Where the costs of a felony case were ad- 
judged in the first instance against the prosecu- 
tor, they cannot afterwards, on the return of the 
execution nulla bona, be legally taxed and cer- 
tified against the state. Morgan v. Pickard, 86 
Tenn. 208, 9 S.W. 690, 1887 Tenn. LEXIS 39 
(1887); Musgrove v. Hamilton County, 111i 
Tenn. 1, 77 S.W. 779, 1903 Tenn. LEXIS 1 
(19083). 

When bills of costs have been allowed against 
the county and certified, the county judge or 
chairman of the county court (now county 
mayor) may bring the matter before the trial 
judge and ask for a retaxation. State ex rel. 
Donaldson v. Walker, 101 Tenn. 236, 47 S.W. 
417, 1898 Tenn. LEXIS 56 (1898). 


11. —Jurisdiction of Chancery. 

Since this and other code provisions provide a 
remedy for the correction and retaxation of 
costs in the criminal court of a county, the 
chancery court should not exercise jurisdiction 
to correct and retax such costs. State v. Rich- 
ards, 120 Tenn. 477, 113 S.W. 370, 1908 Tenn. 
LEXIS 38 (1908). 


12. Mandamus for Warrant. 

Where the county judge (now county mayor) 
refused to issue a warrant for any part of the 
costs contained in several bills of costs certified 
to by one certificate, and the cases were not 
therein specified, and a mandamus was sued 
out to compel him to issue the warrant, the 
petition must be dismissed. Puckett v. Hyde, 53 
Tenn. 194, 1871 Tenn. LEXIS 343 (1871). 

Where items of costs in cost bill, which the 
county judge (now county mayor) refuses to 
audit, are illegal, mandamus will not issue to 
compel him to issue his warrant for payment, 
regardless of whether or not this section is 
constitutional. State v. Wilbur, 101 Tenn. 211, 
47 8.W. 411, 1898 Tenn. LEXIS 53 (1898). 

If the county judge (now county mayor) re- 
fuses to act when properly certified bills of costs 
are presented for audit and approval, or if he 
strikes out costs legally taxable against the 
county, mandamus is the proper remedy. Rea- 
gan v. Fentress County, 169 Tenn. 103, 83 
S.W.2d 244, 1935 Tenn. LEXIS 22 (1935). 


40-25-138. Warrants payable to person entitled to fees. 


The commissioner of finance and administration, in auditing bills of costs of 
state prosecutions, when, in the commissioner’s judgment, it is expedient and 
proper to do so, may draw a warrant on the treasurer in favor of any of the 
parties interested in the bills of costs for the sum due the party, which warrant 
the commissioner shall send to the clerk of the court from which the bills were 
sent, and at the same time notify the clerk that the amount sent is all that was 
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due the party in the bills. The clerk shall deliver the warrant to the party in 
whose favor it is drawn, as soon as called for, taking receipt for the same. 


History. 1950, § 12223; impl. am. Acts 1959, ch. 9, § 3; 
Acts 1867-1868, ch. 59, §§ 2, 3; Shan., impl. am. Acts 1961, ch. 97, § 3; T.C.A. (orig. 

§§ 7596, 7597; Code 1932, §§ 12223, 12224; ed.) § 40-3345. 

impl. am. Acts 1937, ch. 33, §§ 24, 29; C. Supp. 


40-25-139. Payments to correct errors on bills of costs. 


The state shall pay and refund to any county of the state any moneys that 
have been irregularly or otherwise paid, or that shall be irregularly or 
otherwise paid in connection with criminal prosecutions, by any county of the 
state, which should have been paid by the state, if the same had been adjudged, 
authenticated and presented for payment as provided by law, or any moneys 
that have been, or shall be paid, by any county to the state, to which the state 
is not entitled, or shall not be entitled in connection with criminal prosecution. 
If bills or claims for the moneys have been filed in the office of the commis- 
sioner of finance and administration, or shall be filed in the office of the 
commissioner of finance and administration, sworn to by the county mayor of 
the county, the comptroller of the treasury shall immediately have the claim or 
claims audited, and when the audit has been completed, the commissioner will 
draw a warrant or warrants on the state treasurer, in favor of the county, for 
so much and the parts of the claim or claims as shall be found correct by the 
auditors auditing the same, which warrants shall be payable out of the 
miscellaneous funds of the state treasury. No claim for moneys paid by the 
county on behalf of the state may be allowed where the claim is filed with the 
comptroller of the treasury more than six (6) years after the date of the 
payment by the county. 


History. Compiler’s Notes. 

Acts 1935, ch. 74, § 1; impl. am. Acts 1937, This section may be affected by § 9-1-116, 
ch. 338, §§ 24, 29; Acts 1941, ch. 112, § 1; C. concerning entitlement to funds, absent appro- 
Supp. 1950, § 12249.1; impl. am. Acts 1959, ch. _priation. 

9, § 3; impl. am. Acts 1961, ch. 97, § 3; impl. 
am. Acts 1978, ch. 934, §§ 16, 36; T.C.A. (orig. 
ed.), § 40-3346; Acts 20038, ch. 90, § 2. 


40-25-140. Felony cases transferred to federal court. 


(a) In cases of the grade of felony, commencing in any of the courts of this 
state, and afterwards removed to the United States district courts, and there 
disposed of adversely to the state, the costs of the prosecution shall be paid by 
the state, as in cases determined in the state courts. 

(b) Sheriffs or other officers delivering prisoners from state to federal courts 
shall be allowed the same fees, and have the same guards and pay therefor, as 
is allowed for like services in state courts. 


40-25-141 


History. 

Acts 1882 (2nd Ex. Sess.), ch. 2, § 1; Shan., 
§ 7627; Code 1932, § 12256; T.C.A. (orig. ed.), 
§ 40-3347; T.C.A., § 40-25-141(b). 


Code Commission Notes. Former § 40-25- 
141(b) was transferred to § 40-25-140(b) by the 
code commission in 2012. 
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Compiler’s Notes. 

This section may be affected by § 9-1-116, 
concerning entitlement to funds, absent appro- 
priation. 


40-25-141. Misdemeanor cases transferred. 


When a misdemeanor case is transferred out of the county of origin to 
another county where the misdemeanor is disposed of, the county where the 


case originated shall pay the costs. 


History. 

Acts 1882 (2nd Ex. Sess.), ch. 2, § 1; Shan., 
§ 7628; Code 1932, § 12257; T.C.A. (orig. ed.), 
§ 40-3348. 


Code Commission Notes. Former § 40-25- 
141(b) was transferred to § 40-25-140(b) by the 
code commission in 2012. 


Compiler’s Notes. 

This section may be affected by § 9-1-116, 
concerning entitlement to funds, absent appro- 
priation. 


Cross-References. 

Audit and payment of bills of costs, § 40-25- 
Eye 

Bills of costs, certification, § 5-9-308. 

Certificate required for payment, § 40-25- 
116. 

Certification of bills of costs against state or 
county, § 40-25-136. 

Certification of fees for boarding juries and 
prisoners under indictment, § 40-25-118. 

Certification of items in bill of costs, § 40-25- 
113. 


40-25-142. Payment to federal authorities. 


The costs in §§ 40-25-140 and 40-25-141 shall be paid upon warrant of the 
commissioner of finance and administration, or county mayor, as the case may 
be, which warrant shall be issued upon properly authenticated and itemized 
bills of costs certified by the United States district attorney and judge holding 
the federal court, in the same manner as other similar costs are paid by the 
state or counties. 


History. impl. am. Acts 1959, ch. 9, § 3; impl. am. Acts 


Acts 1882 (2nd Ex. Sess.), ch. 2, § 2; Shan., 
§ 7629; Code 1932, § 12258; impl. am. Acts 
1937, ch. 33, §§ 24, 29; C. Supp. 1950, § 12258; 


1961, ch. 97, § 3; impl. am. Acts 1978, ch. 934, 
§§ 16, 36; T.C.A. (orig. ed.), § 40-3349; Acts 
2003, ch. 90, § 2. 


40-25-143. Collecting from inmate trust fund account. 


(a) The department of correction shall have the authority to collect from the 
inmate trust fund account of any defendant in its custody those moneys 
necessary to satisfy any unpaid costs that have been imposed upon the 
defendant. 

(b) When the state has paid the costs in a case accruing under § 40-25- 
130(5), and the defendant is in the custody of the department of correction, the 
department shall have the authority to collect from the inmate trust fund 
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account of the defendant those moneys necessary to reimburse the state for the 
payment of the costs. Any amount so collected shall be deposited in the state 


general fund. 


History. 
Acts 2001, ch. 108, § 1. 


Cross-References. 
Accounting of inmate funds required as part 
of civil action, payment of fees, § 41-21-807. 


Charges assessed against inmates for ser- 


vices provided them, deduction from inmate’s 


trust fund account, § 41-21-237. 
Charging inmates for issued items, deduction 
from inmate’s trust fund account, § 41-4-142. 


40-25-144. Filing deadline for claims against the state for payment of 
costs. [See Compiler’s Notes for information regarding 
repeal of 2017 amendment. ] 


(a) No claim against the state for payment of costs under this chapter shall 
be paid unless the claim is submitted to the department of correction within six 
(6) months from the date of entry of the judgment of conviction. 

(b) [Repealed effective June 30, 2019.] However, for good cause shown, 
the commissioner of correction, or the commissioner’s representative, may 
extend this limitation period for an additional six (6) months. 


History. 
Acts 2014, ch. 582, § 1; 2017, ch. 85, § 1; 
2018, ch. 561, § 1. 


against the state submitted on or after July 1, 
2017. The act is repealed on June 30, 2019. 
However, any extension of time granted pursu- 


ant to § 40-25-144(b) within six (6) months of 
June 30, 2019, shall remain valid until the 
expiration of the six-month extension. 


Compiler’s Notes. 

Acts 2017, ch. 85, § 2, as amended by Acts 
2018, ch. 561, § 1, provided that the act, which 
added subsection (b), shall apply to all claims 
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Section 

40-26-101. 
40-26-102. 
40-26-103. 
40-26-104. 
40-26-105. 


Commencement of term pending appeal. 
Bail in felony cases. 

Admission to bail by appellate court. 
Bail in misdemeanor cases. 

Writ of error coram nobis. 


40-26-101. Commencement of term pending appeal. 


In all criminal cases appealed to the supreme court from the circuit and 
criminal courts, where the judgment of the court is for less penalty than death 
or imprisonment for life, and the defendant is in actual confinement in jail, 
when no transcript or other statement of the evidence is filed in the time 
prescribed by law, in the circuit or criminal court the appeal shall not act as a 
supersedeas, and the defendant shall enter upon the term of service in the 
penitentiary or workhouse at once after the expiration of the time for filing the 
transcript or other statement of evidence. 


40-26-102 


History. 

Acts 1901, ch. 102, § 1; Shan., § 7222a1; 
Code 1932, § 11809; Acts 1981, ch. 449, § 2; 
T.C.A. (orig. ed.), § 40-3405. 


Compiler’s Notes. 
This section may be affected by T.R.A.P. 26. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 33.14. 
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Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, § 83. 


Law Reviews. 

The Theoretical Foundations of the Proposed 
Tennessee Rules of Appellate Procedure, III. 
Some Noteworthy Features of the Rules (John 
L. Sobieski, Jr.), 45 Tenn. L. Rev. 161 (1978). 


NOTES TO DECISIONS 


1. Presence of Defendant Not Required on 
Appeal. 

In a felony case, the accused need not be 
present in the supreme court when the case is 
heard or decided, notwithstanding the constitu- 
tional provision (Tenn. Const., art. I, § 9) that 
“in all criminal prosecutions” the accused shall 


counsel, because the phrase “in all criminal 
prosecutions” applies only to a trial prosecuted 
by the state, which does not include a review on 
appeal or writ of error, which is a proceeding 
brought by the accused himself. Vowell v. State, 
132 Tenn. 349, 178 S.W. 768, 1915 Tenn. LEXIS 


28 (1915). 
have the right to be heard by himself and his 


40-26-102. Bail in felony cases. 


(a) In all felony cases where an appeal has been taken from the trial court 
to the appropriate appellate court, it is discretionary with the trial judge as to 
whether or not the trial judge will allow bail pending appeal where the 
sentence imposed provides for confinement in the state penitentiary. 

(b) The trial judge shall, in exercising the trial judge’s discretion, consider 
whether or not the defendant is likely to flee or pose a danger to any other 
person or to the community. 

(c) Every trial judge denying bail under this section shall, as a part of the 
order denying bail, set forth the matters and facts impelling the trial judge to 
exercise the trial judge’s discretion against the allowance of bail pending 
appeal. 

(d) The trial judge’s action in the premises shall be reviewable by the proper 
appellate court or any appellate court judge or justice in the manner provided 
in the Tennessee Rules of Appellate Procedure. 

(e) The setting of bail or release upon recognizance is a matter of right for 
one convicted of a felony and sentenced to confinement for less than one (1) 
year. If another felony charge is pending when the sentencing hearing for a 
felony involving a sentence of less than one (1) year is completed, the decision 
to set bail shall be in the discretion of the court. 

(f) If a defendant is convicted of first degree murder, any Class A felony, 
aggravated robbery, aggravated sexual battery, aggravated kidnapping, or a 
violation of § 39-17-417(b) or (i), the trial court shall revoke bail immediately 
notwithstanding sentencing hearings, motions for a new trial, and related 
post-guilt determination hearings. 
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History. 

Acts 1951, ch. 7, § 1 (Williams, § 11651.1); 
1974, ch. 734, § 1; 1976, ch. 774, § 2; 1978, ch. 
578, § 1; 1981, ch. 449, § 2; T.C.A. (orig. ed.), 
§ 40-3406; Acts 1992, ch. 851, § 1. 


Compiler’s Notes. 
This section may be affected by Tenn. R. 
Crim. P. 32. 


Cross-References. 

Initiation of an appeal as of right, release in 
criminal cases, T.R.A.P. 3, 8. 

Penalty for Class A felony, § 40-35-111 


APPEAL 


40-26-102 


Procedure for admission to bail, title 40, ch. 
11, part 1. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 4.1, 31.51, 33.104. 

Tennessee Jurisprudence, 4 Tenn. Juris., Bail 
and Recognizance, §§ 4, 5. 


Law Reviews. 

A Survey of Civil Procedure in Tennessee — 
1977, IX. Miscellaneous (John L. Sobieski, Jr.), 
46 Tenn. L. Rev. 405. 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

. Denial of Bail Pending Appeal. 
. Purpose of Appeal Bond. 
Habeas Corpus. 

. Release Pending Appeal. 


EP ohwNe 


. Constitutionality. 

There is no U.S. or Tennessee constitutional 
guarantee of bail after conviction and this sec- 
tion and former § 40-11-109 prohibiting grant- 
ing or continuing bail pending appeal from a 
conviction under § 39-6-417 (repealed) do not 
violate due process or equal protection of law 
under U.S. Const., amends. 5 and 14, or Tenn. 
Const., art. I, § 8. Swain v. State, 527 S.W.2d 
119, 1975 Tenn. LEXIS 642 (Tenn. 1975), ap- 
peal dismissed, Swain v. Tennessee, 423 U.S. 
1041, 96 S. Ct. 764, 46 L. Ed. 2d 631, 1976 U.S. 
LEXIS 926 (1976). 


2. Denial of Bail Pending Appeal. 

Trial court did not abuse discretion in deny- 
ing bail to defendant pending appeal where 
evidence indicated that defendant was a profes- 
sional “rumrunner.” Jones v. State, 195 Tenn. 
390, 259 S.W.2d 864, 1953 Tenn. LEXIS 353 
(1953). 

Sole remedy for reviewing trial judge’s denial 
of bail pending appeal is set out in this section. 
Jones v. State, 2 Tenn. Crim. App. 152, 452 
§.W.2d 361, 1969 Tenn. Crim. App. LEXIS 312 
(Tenn. Crim. App. 1969). 

The constitutional right to bail is extin- 
guished upon conviction and a convicted person 
is not entitled to bail as a matter of right 
pending appeal. Jones v. State, 2 Tenn. Crim. 
App. 152, 452 S.W.2d 361, 1969 Tenn. Crim. 
App. LEXIS 312 (Tenn. Crim. App. 1969). 

There was no error in the trial judge denying 
bail on appeal in prosecution for possessing 
controlled substances. Wade v. State, 529 
S.W.2d 739, 1975 Tenn. Crim. App. LEXIS 289 
(Tenn. Crim. App. 1975). 


3. Purpose of Appeal Bond. 
Upon an appeal in a criminal case in the 


nature of a writ of error neither party is re- 
quired to give any security for costs or fine and 
the appeal bond is solely for the appearance of 
the defendant. MclInturff v. State, 207 Tenn. 
102, 338 S.W.2d 561, 1960 Tenn. LEXIS 432 
(1960), superseded by statute as stated in, 
State v. Copeland, 647 S.W.2d 241, 1983 Tenn. 
Crim. App. LEXIS 333 (Tenn. Crim. App. 1983). 


4, Habeas Corpus. 

Prisoner was not entitled to bail pending 
appeal from dismissal of petition for writ of 
habeas corpus attacking validity of conviction. 
State ex rel. Brown v. Newell, 216 Tenn. 284, 
391 S.W.2d 667, 1965 Tenn. LEXIS 577 (1965). 

This section is inapplicable to habeas corpus 
cases since they are civil and not criminal 
proceedings but trial court may in its discretion 
grant bail to petitioner in habeas corpus pro- 
ceeding where petitioner is discharged and 
state appeals from action of trial court. Leigh- 
ton v. Henderson, 219 Tenn. 108, 407 S.W.2d 
177, 1966 Tenn. LEXIS 509 (1966). 

Habeas corpus and post-conviction proceed- 
ings may not be employed to review denial of 
bail pending appeal. Jones v. State, 2 Tenn. 
Crim. App. 152, 452 S.W.2d 361, 1969 Tenn. 
Crim. App. LEXIS 312 (Tenn. Crim. App. 1969). 


5. Release Pending Appeal. 

Trial court did not err in sentencing defen- 
dant to serve time in confinement because his 
original sentence was not illegal and he was not 
entitled to any “credit” against the duration of 
his suspended sentence other than the three 
days noted on the corrected judgment form 
where he posted bond and was released on bail 
pending resolution of his appeal, aside from the 
representations of defense counsel, there was 
no evidence in the record of defendant being 
subjected to probation, and he was statutorily 
precluded from receiving probation until after 
having fully served day for day at least the 
minimum sentence provided by law. State v. 
Loudermilk, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 2 (Tenn. Crim. App. Jan. 6, 2016). 
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40-26-103. Admission to bail by appellate court. 


In case the appropriate appellate court or any appellate court judge shall be 
of the opinion that under the circumstances stated by the trial judge the trial 
judge abused discretion in so denying bail, the appellate court or any appellate 
court judge may admit the person so convicted to bail pending the disposition 


of the appeal by the appellate court. 


History. : 

Acts 1951, ch. 7, § 1 (Williams, § 11651.1); 
1976, ch. 774, § 3; impl. am. Acts 1979, ch. 68, 
§ 3; T.C.A. (orig. ed.), § 40-3407. 


Cross-References. 
Authority to release defendant, bail, § 40-11- 
104. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 33.104. 


Tennessee Jurisprudence, 4 Tenn. Juris., Bail 
and Recognizance, §§ 4, 5. 


Law Reviews. 

A Survey of Civil Procedure in Tennessee — 
1977, IX. Miscellaneous (John L. Sobieski, Jr.), 
46 Tenn. L. Rev. 405. 


NOTES TO DECISIONS 


1. In General. 
The only authority for granting bail in post- 
conviction cases is contained in §§ 40-11-104, 


40-26-102 and this section. State ex rel. Brown 
v. Newell, 216 Tenn. 284, 391 S.W.2d 667, 1965 
Tenn. LEXIS 577 (1965). 


40-26-104. Bail in misdemeanor cases. 


In all misdemeanor cases, the judge or court shall direct the clerk of the 
circuit or criminal court to admit the defendant to bail in a sum prescribed by 
the judge or court, with sufficient sureties for defendant’s appearance at the 
circuit or criminal court in which judgment was rendered against the defen- 
dant, at the next term after the decision of the cause by the supreme court, to 


answer the judgment of the court. 


History. 

Code 1858, § 5249 (deriv. Acts 1851-1852, ch. 
159, § 3); Shan., § 7224; Code 1932, § 11811; 
Acts 1981, ch. 449, § 2; T.C.A. (orig. ed.), § 40- 
3408. 


Cross-References. 

Appeal as of right, T.R.A.P. 3. 

Authority to release defendants, bail, § 40- 
11-104. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 4.1, 33.104. 


Law Reviews. 

The Theoretical Foundations of the Proposed 
Tennessee Rules of Appellate Procedure, III. 
Some Noteworthy Features of the Rules (John 
L. Sobieski, Jr.), 45 Tenn. L. Rev. 161 (1978). 


Attorney General Opinions. 

Duty to set bond on misdemeanant’s appeal 
of probation revocation or denial, OAG 98-0142 
(8/7/98); OAG 98-0170 (8/28/98). 

Right to bond of misdemeanant appealing 
probation revocation, OAG 99-080 (4/5/99). 


NOTES TO DECISIONS 


Analysis 
1. Bonds. 
2. —Void. 
3. —Purpose. 


4. Remand by Supreme Court. 


1. Bonds. 
In felony cases, the defendant, upon appeal- 
ing, must give bond to appear before the su- 
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preme court; but in appeals in misdemeanor 
cases, the bond must be given to appear before 
the circuit court at the term next after the 
decision by the supreme court. Hutchinson v. 
State, 43 Tenn. 95, 1866 Tenn. LEXIS 20 
(1866). 


2. —Void. 

Bond on appeal by a defendant convicted of 
robbery to appear in the circuit court is void, 
and the supreme court, on his nonappearance 
therein, is without jurisdiction. Hutchinson v. 
State, 438 Tenn. 95, 1866 Tenn. LEXIS 20 
(1866). 


3. —Purpose. 
Upon an appeal in a criminal case in the 
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nature of a writ of error neither party is re- 
quired to give any security for costs or fine and 
the appeal bond is solely for the appearance of 
the defendant. McInturff v. State, 207 Tenn. 
102, 338 S.W.2d 561, 1960 Tenn. LEXIS 432 
(1960), superseded by statute as stated in, 
State v. Copeland, 647 S.W.2d 241, 1983 Tenn. 
Crim. App. LEXIS 333 (Tenn. Crim. App. 1983). 


4, Remand by Supreme Court. 

The supreme court will render final judg- 
ment upon reversal for the improper arrest of 
the judgment on a conviction for a misde- 
meanor, and will remand the cause, under this 
section. Wilcox v. State, 50 Tenn. 110, 1871 
Tenn. LEXIS 71 (1871); State v. Steele, 50 Tenn. 
135, 1871 Tenn. LEXIS 76 (1871). 


40-26-105. Writ of error coram nobis. 


(a) There is made available to convicted defendants in criminal cases a 
proceeding in the nature of a writ of error coram nobis, to be governed by the 
same rules and procedure applicable to the writ of error coram nobis in civil 
cases, except insofar as inconsistent herewith. Notice of the suing out of the 
writ shall be served on the district attorney general. No judge shall have 
authority to order the writ to operate as a supersedeas. The court shall have 
authority to order the person having custody of the petitioner to produce the 
petitioner in court for the hearing of the proceeding. 

(b) The relief obtainable by this proceeding shall be confined to errors 
dehors the record and to matters that were not or could not have been litigated 
on the trial of the case, on a motion for a new trial, on appeal in the nature of 
a writ of error, on writ of error, or in a habeas corpus proceeding. Upon a 
showing by the defendant that the defendant was without fault in failing to 
present certain evidence at the proper time, a writ of error coram nobis will lie 
for subsequently or newly discovered evidence relating to matters which were 
litigated at the trial if the judge determines that such evidence may have 
resulted in a different judgment, had it been presented at the trial. 

(c) The issue shall be tried by the court without the intervention of a jury, 
and if the decision be in favor of the petitioner, the judgment complained of 
shall be set aside and the defendant shall be granted a new trial in that cause. 
In the event a new trial is granted, the court may, in its discretion, admit the 
petitioner to bail; provided, that the offense is bailable. If not admitted to bail, 
the petitioner shall be confined in the county jail to await trial. 

(d) The petitioner or the state may pray an appeal in the nature of a writ of 
error to the court of criminal appeals from the final judgment in this 
proceeding. 


History. 

Acts 1955, ch. 166, § 1; 1978, ch. 738, § 1; 
modified; T.C.A., § 40-3411; Acts 2010, ch. 652, 
pei 


Compiler’s Notes. 
This section may be affected by Tenn. R. 
Crim. P. 37. 


Cross-References. 
Writ of error coram nobis in civil cases, title 
OT. Chis 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 22.140, 33.74. 

Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
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peal and Error, § 9; 16 Tenn. Juris., Judgments 
and Decrees, §§ 52, 54; 20 Tenn. Juris., New 
Trials, § 6. 


Law Reviews. 
Criminal Law in Tennessee in 1976-1977 —A 
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Critical Survey, IV. Procedure (Joseph G. Cook), 
45 Tenn. L. Rev. 20. 


NOTES TO DECISIONS 


Analysis 
In General. 
Purpose. 
Grounds. 
Petition for Writ. 
—Denied. 


—Procedural Requirements. 
Compensation of Attorneys. 

. Statute of Limitations. 

. Appeal. 

10. Petition Denied. 

11. Petition Improperly Denied. 
12. Petition Properly Denied. 
13. Ineffective Assistance. 


SS 00 > Gr = Sot ts 


1. In General. 

Title 27, ch. 7 relating to writ of error coram 
nobis are now available to criminal defendants 
except insofar as this section is inconsistent 
with those sections. Johnson v. Russell, 218 
Tenn. 443, 404 S.W.2d 471, 1966 Tenn. LEXIS 
581 (1966), superseded by statute as stated in, 
State v. Mixon, 983 S.W.2d 661, 1999 Tenn. 
LEXIS 33 (Tenn. 1999). 

As a general rule, subsequently or newly 
discovered evidence, which is simply cumula- 
tive to other evidence in the record or serves no 
other purpose than to contradict or impeach the 
evidence adduced during the trial, will not 
justify the granting of a petition for the writ of 
error coram nobis when the evidence, if intro- 
duced, would not have resulted in a different 
judgment. State v. Hart, 911 S.W.2d 371, 1995 
Tenn. Crim. App. LEXIS 615 (Tenn. Crim. App. 
1995). 

A subsequent third party confession does not 
affect the voluntariness of a guilty plea. New- 
some v. State, 995 S.W.2d 129, 1998 Tenn. 
Crim. App. LEXIS 1029 (Tenn. Crim. App. 
1998). 

A defendant who pled guilty is not entitled to 
a writ of error coram nobis on the grounds that 
a third party has confessed to the crime be- 
cause a third party confession is not so much 
newly discovered evidence as it is newly dis- 
closed to the court. Newsome v. State, 995 
S.W.2d 129, 1998 Tenn. Crim. App. LEXIS 1029 
(Tenn. Crim. App. 1998). 

The writ of error coram nobis continues to be 
an available remedy in criminal actions, but 
the procedure governing the remedy is based 
upon the civil writ of error coram nobis which 
has been abolished for decades. State v. Mixon, 
983 S.W.2d 661, 1999 Tenn. LEXIS 33 (Tenn. 
1999). 


“Reasonable probability” standard is the 
proper interpretation of the “may have resulted 
in a different judgment” language. State v. 
Workman, 111 S.W.3d 10, 2002 Tenn. Crim. 
App. LEXIS 1124 (Tenn. Crim. App. 2002), 
review or rehearing denied, — S.W.3d —, 2003 
Tenn. LEXIS 469 (Tenn. May 19, 2003). 

Deliberate process privilege did not apply to 
an assistant district attorney general preparing 
for a hearing in state court involving a writ of 
error coram nobis proceeding under T.C.A. 
§ 40-26-105; Tenn. R. Crim. P. 16 adequately 
protected his or her work product. Swift v. 
Campbell, 159 S.W.3d 565, 2004 Tenn. App. 
LEXIS 561 (Tenn. Ct. App. 2004), appeal de- 
nied, — S.W.3d —, 2005 Tenn. LEXIS 93 (Tenn. 
Jan. 31, 2005). 

In a coram nobis proceeding, the trial judge 
must first consider the newly discovered evi- 
dence and be “reasonably well satisfied” with 
its veracity; if the defendant is “without fault” 
in the sense that the exercise of reasonable 
diligence would not have led to a timely discov- 
ery of the new information, the trial judge must 
then consider both the evidence at trial and 
that offered at the coram nobis proceeding in 
order to determine whether the new evidence 
may have led to a different result. State v. 
Vasques, 221 S.W.3d 514, 2007 Tenn. LEXIS 
243 (Tenn. 2007), review or rehearing denied, 
— §.W.3d —, 2007 Tenn. LEXIS 297 (Tenn. 
2007). 

Rooker-Feldman doctrine did not apply to a 
prisoner’s facial challenge to the constitution- 
ality of the Tennessee collateral review stat- 
utes, T.C.A. § 29-21-107, T.C.A. § 40-26-105, 
and T.C.A. § 40-30-117; a district court thus 
erred in summarily dismissing his facial chal- 
lenge to those Tennessee statutes. Carter v. 
Burns, 524 F.3d 796, 2008 FED App. 114P, 2008 
U.S. App. LEXIS 5690 (6th Cir. Mar. 18, 2008). 

There is nothing unclear or ambiguous about 
the statutory language “litigated on the trial,” 
“litigated at the trial,” and “the trial”; the plain 
and ordinary meaning of the term “litigated on 
or at the trial” in the context of criminal pros- 
ecutions refers to a contested proceeding in- 
volving the submission of evidence to a fact- 
finder who then must assess and weigh the 
proof in light of the applicable law and arrive at 
a verdict of guilt or acquittal. Frazier v. State, 
495 S.W.3d 246, 2016 Tenn. LEXIS 406 (Tenn. 
July 7, 2016), cert. denied, Frazier v. Tennessee, 
198 L. Ed. 2d 237, 137 S. Ct. 2163, — U.S. —, 
2017 U.S. LEXIS 3355 (U.S. May 22, 2017). 
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2. Purpose. 

The purpose of the writ of error coram nobis 
is to bring to the attention of the court some 
fact unknown to the court which if known 
would have resulted in a different judgment. 
State ex rel. Carlson v. State, 219 Tenn. 80, 407 
S.W.2d 165, 1966 Tenn. LEXIS 625 (1966). 

Holding that a writ of error coram nobis is 
available to challenge a guilty plea affords a 
petitioner a possible remedy where, otherwise, 
no remedy would be available because while 
relief under Tennessee’s Post-Conviction Proce- 
dure Act, T.C.A. §§ 40-30-101 — 40-30 -124, is 
similar to that provided by a writ of error coram 
nobis, the two are not identical. Wlodarz v. 
State, 361 S.W.3d 490, 2012 Tenn. LEXIS 137 
(Tenn. Feb. 23, 2012), overruled, Frazier v. 
State, 495 S.W.3d 246, 2016 Tenn. LEXIS 406 
(Tenn. July 7, 2016), overruled, Hatton v. State, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 556 
(Tenn. Crim. App. Aug. 1, 2016), overruled, 
Brown v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 752 (Tenn. Crim. App. Sept. 30, 
2016), overruled, Scott v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 397 (Tenn. Crim. 
App. May 16, 2017). 

Writ of error coram nobis is the only potential 
remedy for those rare instances in which a 
petitioner may otherwise be wrongfully con- 
victed of a crime because in those instances 
where post-conviction relief is procedurally 
barred or the facts do not support a post- 
conviction claim, erecting a barrier that would 
prevent writs of error coram nobis in the guilty 
plea context would leave courts without any 
means to do justice. Wlodarz v. State, 361 
S.W.3d 490, 2012 Tenn. LEXIS 137 (Tenn. Feb. 
23, 2012), overruled, Frazier v. State, 495 
S.W.3d 246, 2016 Tenn. LEXIS 406 (Tenn. July 
7, 2016), overruled, Hatton v. State, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 556 (Tenn. 
Crim. App. Aug. 1, 2016), overruled, Brown v. 
State, — S.W3d —, 2016 Tenn. Crim. App. 
LEXIS 752 (Tenn. Crim. App. Sept. 30, 2016), 
overruled, Scott v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 397 (Tenn. Crim. App. 
May 16, 2017). 

Evil that the coram nobis statute is aimed at 
remedying is a conviction based on materially 
incomplete or inaccurate information; it is not 
intended to provide convicted felons a second 
trial due to subsequent changes in the law. 
Payne v. State, 493 S.W.3d 478, 2016 Tenn. 
LEXIS 265 (Tenn. Apr. 7, 2016), cert. denied, 
Payne v. Tennessee, 197 L. Ed. 2d 516, 137 S. 
Ct. 1827, — U.S. —, 2017 U.S. LEXIS 1834 
(U.S. Mar. 20, 2017). 

Goal of the relief afforded under a writ of 
error coram nobis is a reliable determination of 
the petitioner’s criminal liability for the offense 
with which he was charged based on all of the 
evidence that should have been made available 
to the fact-finder at the initial trial; the goal is 
not a redetermination of the petitioner’s crimi- 
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nal liability in the face of changes in the law 
occurring many years after his trial. Payne v. 
State, 493 S.W.3d 478, 2016 Tenn. LEXIS 265 
(Tenn. Apr. 7, 2016), cert. denied, Payne v. 
Tennessee, 197 L. Ed. 2d 516, 187 S. Ct. 1327, 
— U.S. —, 2017 U.S. LEXIS 1834 (U.S. Mar. 20, 
2017). 


3. Grounds. 

Under the provisions of this section making 
the writ applicable to “matters which were not 
or could not have been litigated” petitioner was 
required to make the showing provided in § 27- 
7-102 of a lack of notice or disability or surprise, 
accident, mistake or fraud without fault on his 
part. State ex rel. Carlson v. State, 219 Tenn. 
80, 407 S.W.2d 165, 1966 Tenn. LEXIS 625 
(1966). 

Where allegations raised in petition for writ 
of error coram nobis could have been litigated 
in trial of case or on motion for new trial or 
appeal and appeal was expressly waived by 
petitioner and there was no allegation or show- 
ing that petitioner had no notice of alleged 
error or was prevented from raising them other 
than through fault of his own, writ would not 
lie. State ex rel. Carlson v. State, 219 Tenn. 80, 
407 S.W.2d 165, 1966 Tenn. LEXIS 625 (1966). 

A post-trial statement of witness that he was 
mistaken when he identified defendant at the 
trial did not qualify as “subsequently or newly 
discovered evidence” where the substance of 
the statement was known to the defendant and 
fully explored at trial. Cole v. State, 589 S.W.2d 
941, 1979 Tenn. Crim. App. LEXIS 288 (Tenn. 
Crim. App. 1979). 

An alleged writ of error coram nobis which 
raised nothing outside the record which would 
warrant relief, and which was a fishing expedi- 
tion for matters already litigated on direct 
appeal and post-conviction was properly re- 
fused. State v. Lingerfelt, 687 S.W.2d 294, 1984 
Tenn. Crim. App. LEXIS 2692 (Tenn. Crim. 
App. 1984). 

Trial court did not abuse its discretion in 
denying coram nobis relief based on recanted 
testimony or newly discovered x-ray evidence, 
as the evidence would not have affected the 
jury’s verdict in petitioner’s murder trial. State 
v. Workman, 111 S.W.3d 10, 2002 Tenn. Crim. 
App. LEXIS 1124 (Tenn. Crim. App. 2002), 
review or rehearing denied, — S.W.3d —, 2003 
Tenn. LEXIS 469 (Tenn. May 19, 2003). 

Allegations of juror misconduct could have 
been discovered by the inmate and raised in a 
post-conviction petition; therefore, the allega- 
tions of juror misconduct did not amount to new 
evidence of innocence that would have resulted 
in a different judgment had it been presented at 
trial. Thus, the inmate’s claim of juror miscon- 
duct was waived by failing to assert it in a 
timely petition for post-conviction relief. Fresh- 
water v. State, 160 S.W.3d 548, 2004 Tenn. 
Crim. App. LEXIS 741 (Tenn. Crim. App. 2004), 
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appeal denied, — S.W.3d —, 2005 Tenn. LEXIS 
94 (Tenn. Jan. 31, 2005). 

In a drug conspiracy case, a court properly 
granted coram nobis relief to defendants, be- 
cause there was a reasonable basis upon which 
to conclude that knowledge by the jury of an 
agent’s theft and illegal use of drugs was cred- 
ible, relevant evidence that might have pro- 
duced a different result as to the two defen- 
dants; although the agent was not involved in 
the arrest of any of the defendants, the agent’s 
testimony directly implicated the two defen- 
dants in the conspiracy. State v. Vasques, 221 
S.W.3d 514, 2007 Tenn. LEXIS 243 (Tenn. 
2007), review or rehearing denied, — S.W.3d —, 
2007 Tenn. LEXIS 297 (Tenn. 2007). 

In a drug conspiracy case, a court erred by 
granting coram nobis relief to defendants, be- 
cause, although it was discovered after trial 
that an agent stole and used drugs from the 
crime lab, the agent was not involved in the 
arrest or identification of those defendants; 
several other officers testified that defendants 
were in the car when the drug transaction 
occurred, several trash bags of marijuana were 
found in the car, and there was no reasonable 
basis to conclude under those circumstances 
that the evidence of the agent’s improprieties 
may have led to different results as to those 
defendants. State v. Vasques, 221 S.W.3d 514, 
2007 Tenn. LEXIS 243 (Tenn. 2007), review or 
rehearing denied, — S.W.3d —, 2007 Tenn. 
LEXIS 297 (Tenn. 2007). 

Petitioner did not forfeit the procedural rem- 
edy of writ of error coram nobis based on newly 
discovered evidence by entering best interest 
guilty pleas because the writ, as codified in 
T.C.A. § 40-26-105(b), could be used to chal- 
lenge a conviction based upon a guilty plea, 
rather than a bench trial or a trial by jury; 
while guilty plea proceedings may not include 
some of the components traditionally associ- 
ated with litigation, they fall within the broad 
interpretations of “trial.” Wlodarz v. State, 361 
S.W.3d 490, 2012 Tenn. LEXIS 137 (Tenn. Feb. 
23, 2012), overruled, Frazier v. State, 495 
S.W.3d 246, 2016 Tenn. LEXIS 406 (Tenn. July 
7, 2016), overruled, Hatton v. State, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 556 (Tenn. 
Crim. App. Aug. 1, 2016), overruled, Brown v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 752 (Tenn. Crim. App. Sept. 30, 2016), 
overruled, Scott v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 397 (Tenn. Crim. App. 
May 16, 2017). 

Petitioner failed to state a claim that was 
cognizable under the coram nobis statute be- 
cause he attempted to challenge his death sen- 
tence based on changes in the law that occurred 
years after his trial; a petition for writ of error 
coram nobis was not the appropriate proce- 
dural mechanism for pursuing petitioner’s 
claim that he was ineligible to be executed due 
to his intellectual disability. Payne v. State, 493 
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S.W.3d 478, 2016 Tenn. LEXIS 265 (Tenn. Apr. 
7, 2016), cert. denied, Payne v. Tennessee, 197 
L. Ed. 2d 516, 137 S. Ct. 1827, — U.S. —, 2017 
U.S. LEXIS 1834 (U.S. Mar. 20, 2017). 

Supreme court overturns the majority’s deci- 
sion in Wlodarz v. State, 361 S.W.3d 490, 2012 
Tenn. LEXIS 137 (Tenn. 2012) and holds that a 
guilty plea may not be collaterally attacked 
pursuant to the coram nobis statute; the coram 
nobis statute is not available as a procedural 
mechanism for collaterally attacking a guilty 
plea, and the supreme court overturns Wlodarz 
and any other Tennessee cases holding other- 
wise. Frazier v. State, 495 S.W.3d 246, 2016 
Tenn. LEXIS 406 (Tenn. July 7, 2016), cert. 
denied, Frazier v. Tennessee, 198 L. Ed. 2d 237, 
137 S. Ct. 2163, — U.S. —, 2017 U.S. LEXIS 
3355 (U.S. May 22, 2017). 

In addition to being non-adversarial, guilty 
plea hearings do not typically involve “evi- 
dence,” however, a defendant is not entitled to 
relief under the coram nobis statute unless he 
or she demonstrates that he or she was without 
fault in failing to present certain evidence at 
the proper time; this prerequisite to coram 
nobis relief set forth in the statute reinforces 
the statute’s limitation to convictions that re- 
sulted from trials rather than from guilty pleas. 
Frazier v. State, 495 S.W.3d 246, 2016 Tenn. 
LEXIS 406 (Tenn. July 7, 2016), cert. denied, 
Frazier v. Tennessee, 198 L. Ed. 2d 237, 137 S. 
Ct. 21638, — U.S. —, 2017 U.S. LEXIS 3355 
(U.S. May 22, 2017). 

One cannot simultaneously participate in a 
trial and waive one’s right to a trial, but rather, 
applying the plain and ordinary meanings to 
the words “trial” and “guilty plea” results in the 
conclusion that the two proceedings are mutu- 
ally exclusive; thus, criminal defendants who 
plead “not guilty” are tried, and conversely, 
criminal defendants who plead “guilty” are not. 
Frazier v. State, 495 S.W.3d 246, 2016 Tenn. 
LEXIS 406 (Tenn. July 7, 2016), cert. denied, 
Frazier v. Tennessee, 198 L. Ed. 2d 237, 137 S. 
Ct. 2163, — U.S. —, 2017 U.S. LEXIS 3355 
(U.S. May 22, 2017). 

Petitioner sought to collaterally attack his 
guilty plea through the use of the error coram 
nobis statute, but he was not entitled to relief 
because the statute setting forth the remedy of 
error coram nobis in criminal matters did not 
encompass its application to guilty pleas. Fra- 
zier v. State, 495 S.W.3d 246, 2016 Tenn. LEXIS 
406 (Tenn. July 7, 2016), cert. denied, Frazier v. 
Tennessee, 198 L. Ed. 2d 237, 187 S. Ct. 2163, 
— US. —, 2017 U.S. LEXIS 3355 (U.S. May 22, 
2017). 

In a case in which petitioner appealed the 
summary dismissal of his petition for a writ of 
error coram nobis, the court of criminal appeals 
concluded the revocation of the medical exam- 
iner’s medical license and the findings of the 
medical disciplinary board did not constitute 
new evidence. Miles v. State, — S.W.3d —, 2017 


481 


Tenn. Crim. App. LEXIS 667 (Tenn. Crim. App. 
July 31, 2017). 


4, Petition for Writ. 

A petition for the writ of error coram nobis in 
a criminal case, which seeks relief on the 
ground of subsequently or newly discovered 
evidence, should recite: (1) The grounds and the 
nature of the newly discovered evidence; (2) 
Why the admissibility of the newly discovered 
evidence may have resulted in a different judg- 
ment if the evidence had been admitted at the 
previous trial; (3) The petitioner “was without 
fault in failing to present” the newly discovered 
evidence at the appropriate time; and (4) The 
relief sought by the petitioner. Affidavits should 
be filed in support of the petition either as 
exhibits or attachments to the petition or at 
some point in time prior to the hearing. Teague 
v. State, 772 S.W.2d 915, 1988 Tenn. Crim. App. 
LEXIS 765 (Tenn. Crim. App. 1988), rehearing 
denied, — S.W.2d —, 1989 Tenn. Crim. App. 
LEXIS 45 (1989), appeal denied, — S.W.2d —, 
1989 Tenn. LEXIS 292 (Tenn. June 5, 1989), 
overruled, Owens v. State, 908 S.W.2d 923, 
1995 Tenn. LEXIS 614 (Tenn. 1995), overruled, 
State v. Mixon, 983 S.W.2d 661, 1999 Tenn. 
LEXIS 33 (Tenn. 1999). 

On the same day that a petition for writ of 
error coram nobis is filed in the trial court, the 
petitioner should also file in the appellate court 
a motion requesting that appellate proceedings 
be stayed pending the trial court’s decision on 
the writ. State v. Mixon, 983 S.W.2d 661, 1999 
Tenn. LEXIS 33 (Tenn. 1999). 

In a first degree murder case, the trial court 
properly dismissed defendant’s motion to re- 
open his post-conviction petition as the state’s 
alleged suppression of exculpatory evidence 
was not a proper ground to reopen; the appel- 
late court erred in sua sponte treating defen- 
dant’s motion to reopen as a petition for writ of 
error coram nobis as it could not independently 
examine the motion to determine whether de- 
fendant should have pursued a completely dif- 
ferent avenue of relief in the trial court. Harris 
v. State, 102 S.W.3d 587, 2003 Tenn. LEXIS 313 
(Tenn. 2003). 

Coram nobis petition by a pro se defendant 
was not premature because a final judgment in 
the case was entered when the trial court 
entered its order denying defendant’s motion 
for new trial and a pending direct appeal did 
not alter the finality of the trial court’s judg- 
ment in that a timely petition for writ of coram 
nobis will almost always be filed while an 
appeal is pending. Willis v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 488 (Tenn. Crim. 
App. July 7, 2016). 


5. —Denied. 

Writ of coram nobis was erroneously denied, 
because evidence tending to impeach a wit- 
ness’s testimony and forge a link between the 
witness and a gang that petitioner alleged was 
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responsible for the murder, when considered in 
conjunction with multiple pieces of evidence 
implicating the gang and the evidence at trial, 
including that the sole eyewitness identifying 
petitioner had his testimony impeached, may 
have resulted in a different judgment had it 
been presented. Johnson v. State, 370 S.W.3d 
694, 2011 Tenn. Crim. App. LEXIS 905 (Tenn. 
Crim. App. Dec. 9, 2011), appeal denied, — 
S.W.3d —, 2012 Tenn. LEXIS 230 (Tenn. Apr. 
11, 2012). 


6. —Procedural Requirements. 

Because counsel was appointed to represent 
defendant in a direct appeal, defendant was not 
precluded from filing a pro se petition for writ of 
error coram nobis more than one year after an 
order was entered terminating counsel’s obliga- 
tion to represent defendant on direct appeal. 
Willis v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 488 (Tenn. Crim. App. July 7, 
2016). 


7. Compensation of Attorneys. 

There was no provision for counsel appointed 
for indigent persons in habeas corpus or coram 
nobis proceedings to be compensated by the 
state since such proceedings by their nature 
were in their nature civil rather than criminal. 
State ex rel. Austin v. Johnson, 218 Tenn. 433, 
404 S.W.2d 244, 1966 Tenn. LEXIS 642 (1966). 


8. Statute of Limitations. 

A judgment becomes final, and the one-year 
coram nobis statute of limitations begins to 
run, thirty days after entry of the judgment in 
the trial court if no post-trial motion is filed, or 
upon entry of an order disposing of a timely 
filed post-trial motion. State v. Mixon, 983 
S.W.2d 661, 1999 Tenn. LEXIS 33 (Tenn. 1999). 

Due process precluded application of T.C.A. 
§ 40-26-105 to bar consideration of the writ of 
error coram nobis where defendant’s interest in 
obtaining a hearing to present newly discov- 
ered evidence that may establish actual inno- 
cence of a capital offense far outweighed any 
governmental interest in preventing the litiga- 
tion of stale claims. Workman v. State, 41 
S.W.3d 100, 2001 Tenn. LEXIS 306 (Tenn. 
2001). 

Inmate’s allegations of the newly discovered 
exculpatory evidence that was suppressed by 
the state that the accomplice told another per- 
son that he was the sole shooter could not have 
been litigated previously and raised serious 
questions regarding whether the inmate, in 
fact, murdered the victim. Thus, due process 
precluded summary dismissal of her claim 
based upon a statutory time bar and she was 
entitled to a hearing to evaluate the claims 
contained in her petition for writ of error coram 
nobis relating to the newly discovered evidence; 
at the hearing, the inmate would have the 
opportunity to establish that there was a “rea- 
sonable probability” that the newly discovered 


40-26-105 


evidence might have resulted in a different 
judgment if the evidence had been admitted at 
the previous trial and, if she made that showing 
and she established that she “was without 
fault” in failing to present the newly discovered 
evidence at the appropriate time, she would be 
entitled to a new trial. Freshwater v. State, 160 
S.W.3d 548, 2004 Tenn. Crim. App. LEXIS 741 
(Tenn. Crim. App. 2004), appeal denied, — 
S.W.3d —, 2005 Tenn. LEXIS 94 (Tenn. Jan. 31, 
2005). 

Fact that the inmate escaped from jail and 
remained a fugitive for many years did not 
change the fact that the exculpatory evidence 
was withheld by the state and, even if the 
inmate had not escaped, there was no reason to 
believe the exculpatory evidence would have 
been disclosed voluntarily. Thus, due process 
precluded the summary dismissal of the in- 
mate’s claim based upon a statutory time bar 
and she was entitled to a hearing to evaluate 
the claims contained in her petition for writ of 
error coram nobis relating to the newly discov- 
ered evidence. Freshwater v. State, 160 S.W.3d 
548, 2004 Tenn. Crim. App. LEXIS 741 (Tenn. 
Crim. App. 2004), appeal denied, — S.W.3d —, 
2005 Tenn. LEXIS 94 (Tenn. Jan. 31, 2005). 

Applicable statute of limitations of T.C.A. 
§ 27-7-103 barred defendant’s petition for writ 
of error coram nobis under T.C.A. § 40-26-105 
where the actual limitations period expired 
almost 15 years earlier and due process did not 
require tolling because defendant was given a 
reasonable opportunity to present the claims 
and delayed approximately six years with re- 
gard to one claim and approximately 21 months 
with regard to another claim. Harris v. State, 
301 S.W.3d 141, 2010 Tenn. LEXIS 8 (Tenn. 
Jan. 14, 2010). 

One-year limitations period for filing a peti- 
tion for writ of error coram nobis under T.C.A. 
§ 40-26-105 was not tolled on due process 
grounds, as petitioner’s claim of newly discov- 
ered evidence had no bearing on petitioner’s 
actual guilt or innocence; even if the relief was 
granted, petitioner would remain subject to a 
federal firearms possession charge. State v. 
Castleman, — S.W.3d —, 2010 Tenn. Crim. 
App. LEXIS 431 (Tenn. Crim. App. May 27, 
2010), appeal denied, — S.W.3d —, 2010 Tenn. 
LEXIS 1074 (Tenn. Nov. 12, 2010), cert. denied, 
Castleman v. Tennessee, 180 L. Ed. 2d 252, 131 
S. Ct. 2964, — U.S. —, 2011 U.S. LEXIS 4331 
(U.S. 2011). 

Petitioner was not entitled to coram nobis 
relief because the petition was untimely, peti- 
tioner did not show that the statute of limita- 
tions should be tolled, petitioner did not show 
that he was not at fault in not previously 
presenting statements from a codefendant and 
other witnesses, petitioner did not show how 
police reports of other robberies would have 
been relevant at his own trial, and petitioner 
did not demonstrate that any newly-discovered 
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evidence might have resulted in a different 
judgment. Campbell v. State, — S.W.3d —, 
2013 Tenn. Crim. App. LEXIS 542 (Tenn. Crim. 
App. June 25, 2013), appeal denied, — S.W.3d 
—, 2013 Tenn. LEXIS 941 (Tenn. Nov. 18, 
2013), cert. denied, Campbell v. Tennessee, 189 
L. Ed. 2d 188, 134 S. Ct. 2307, — U.S. —, 2014 
U.S. LEXIS 3415 (U.S. 2014), appeal denied, — 
S.W.3d —, 2014 Tenn. LEXIS 583 (Tenn. July 
14, 2014). 

Prisoner’s petition for coram nobis relief was 
barred by a one-year statute of limitations 
because the prisoner’s claim that the prisoner 
was ineligible for the death penalty, as the 
prisoner was intellectually disabled, could have 
been litigated at trial or during post-conviction 
proceedings. Therefore, the grounds were not 
later-arising, justifying the tolling of the stat- 
ute of limitations. Chalmers v. State, — S.W.3d 
—, 2014 Tenn. Crim. App. LEXIS 664 (Tenn. 
Crim. App. June 30, 2014), appeal denied, — 
S.W.3d —, 2014 Tenn. LEXIS 956 (Tenn. Nov. 
19, 2014), cert. denied, Chalmers v. Tennessee, 
193 L. Ed. 2d 50, 136 S. Ct. 39, — U.S. —, 2015 
U.S. LEXIS 5599 (U.S. 2015). 

In petitioner’s death penalty case, the peti- 
tion for writ of error coram nobis was barred by 
the one-year statute of limitations because, 
when petitioner filed his motion to reopen in 
April 2012, he chose not to file a petition for 
writ of error coram nobis alleging that he was 
intellectually disabled; additionally, an expert’s 
affidavit claimed no new test results nor infor- 
mation that could not have been known or 
discovered in 1987. Payne v. State, — S.W.3d 
—, 2014 Tenn. Crim. App. LEXIS 1005 (Tenn. 
Crim. App. Oct. 30, 2014), affd, 493 S.W.3d 478, 
2016 Tenn. LEXIS 265 (Tenn. Apr. 7, 2016). 

Although the trial court concluded that the 
petition for writ of error coram nobis was time 
barred, the State did not plead the statute of 
limitations as an affirmative defense in the 
trial court, and thus, the court of criminal 
appeals considered the petition on its merits. 
Nunley v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 162 (Tenn. Crim. App. Mar. 3, 
2017). 

Petitioner’s coram nobis claim regarding the 
discovery of the editing of a videotape was 
time-barred because the petitioner’s conviction 
became “final,” for the purpose of computing 
the one-year statute of limitations, upon the 
judgment of conviction in the trial court for 
murder, not when the petitioner was resen- 
tenced to life. Furthermore, because the ground 
for relief was not later arising, as the videotape 
was available to the petitioner, the petitioner 
was not entitled to due process tolling on the 
claim. Cauthern v. State, — S.W.38d —, 2017 
Tenn. Crim. App. LEXIS 223 (Tenn. Crim. App. 
Mar. 24, 2017). 

Reversal and remand was appropriate for a 
hearing on whether due process required toll- 
ing the statute of limitations as to a coram 
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nobis petitioner’s claim regarding lab bench 
notes because it was unclear (1) when the 
petitioner’s counsel obtained the lab bench 
notes; (2) whether the State of Tennessee with- 
held the evidence; and (3) whether the pur- 
ported failure of the State to turn over the lab 
bench notes prior to trial would have amounted 
to a Brady violation. Cauthern v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 223 
(Tenn. Crim. App. Mar. 24, 2017). 

Defendant’s claims regarding the victim’s 
having lied at trial and having been threatened 
regarding the victim’s trial testimony were 
barred by the statute of limitations because 
those issues were raised at defendant’s trial 
and motion for new trial, and the victim was 
cross-examined at trial about having recanted 
the victim’s allegations against defendant. De- 
fendant’s claim of witnessing another person 
rape the victim was also time-barred because 
the victim testified at trial that the other per- 
son had also touched the victim. Cradic v. State, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 441 
(Tenn. Crim. App. May 26, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 691 
(Tenn. Oct. 4, 2017). 

There was no basis for tolling the statute of 
limitations for seeking coram nobis relief, be- 
cause the inmate’s claim of incompetency was 
not “late arising,” but simply a repackaging of 
his longstanding mental health problems com- 
bined with locating two expert witnesses to 
assert that the previous evaluations, conclud- 
ing that the inmate was competent, were defi- 
cient. Hugueley v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 554 (Tenn. Crim. App. 
June 28, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 779 (Tenn. Nov. 17, 2017). 

Inasmuch as evidence that the victim’s 
mother continued to fail to properly care for her 
subsequently born children was not newly dis- 
covered evidence nor was it evidence of peti- 
tioner’s actual innocence, the court of criminal 
appeals could not conclude that due process 
considerations required a tolling of the statute 
of limitations. Because the petition for writ of 
error coram nobis in this case was untimely, the 
trial court did not abuse its discretion in sum- 
marily denying the petition. Hayes v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 870 
(Tenn. Crim. App. Sept. 27, 2017). 

Summary dismissal of defendant’s second 
petition for writ of error coram nobis was ap- 
propriate because the petition was time-barred 
as the petition was filed more than a year after 
defendant’s conviction became final and defen- 
dant failed to show grounds for relief. Further- 
moze, a statement by one affiant was mere 
speculation, statements by a second affiant 
were cumulative of defendant’s trial testimony, 
and defendant did not assert that a third affi- 
ant was to provide new or additional testimony. 
Pulliam v. State, — S.W3d —, 2018 Tenn. 
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Crim. App. LEXIS 241 (Tenn. Crim. App. Mar. 
29, 2018). 


9. Appeal. 

Any appeal from the trial court’s decision on 
the petition for writ of error coram nobis is to be 
consolidated with the defendant’s pending ap- 
peal as of right. State v. Mixon, 983 S.W.2d 661, 
1999 Tenn. LEXIS 33 (Tenn. 1999). 

Trial court did not err by denying defendant’s 
petition for a writ of error coram nobis, because 
the newly discovered evidence would not have 
changed the outcome of defendant’s murder 
trial if heard by the jury; during the hearing on 
defendant’s petition, a witness who testified 
during defendant’s trial denied telling the affi- 
ant that she was waiting to testify in defen- 
dant’s trial so that she could collect her money, 
and another man denied telling the affiant that 
he had killed the victim. State v. Tolson, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 1019 
(Tenn. Crim. App. Dec. 28, 2006), appeal de- 
nied, — S.W.3d —, 2007 Tenn. LEXIS 409 
(Tenn. Apr. 16, 2007), dismissed, Tolson v. How- 
erton, — F. Supp. 2d —, 2016 U.S. Dist. LEXIS 
124381 (M.D. Tenn. Sept. 8, 2016). 

Because defendant failed to file an adequate 
record, the appellate court had to presume that 
the coram nobis court correctly concluded that 
defendant’s newly discovered evidence may not 
have led to a different result at trial. State v. 
Chandler, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 280 (Tenn. Crim. App. Apr. 13, 2018). 


10. Petition Denied. 

Court properly denied defendant’s petition 
for a writ of error coram nobis because the 
defense was aware of a report suggesting that a 
different gun fired the fatal shot; thus, the 
reports were not “new” within the meaning of 
the coram nobis statute, T.C.A. § 40-26-105(b). 
Wlodarz v. State, — S.W.3d —, 2010 Tenn. 
Crim. App. LEXIS 393 (Tenn. Crim. App. May 
19, 2010), affd, 361 S.W.3d 490, 2012 Tenn. 
LEXIS 187 (Tenn. Feb. 23, 2012). 

Court properly denied coram nobis relief be- 
cause there was not a reasonable probability 
that had the recanted confession been intro- 
duced at trial it might have led to a different 
result. Rather, had the co-defendant’s recanta- 
tion letter been introduced at the trial the jury 
would have merely been presented with two 
conflicting statements presented by a non-tes- 
tifying co-defendant. Thomas v. State, — 
S.W.3d —, 2011 Tenn. Crim. App. LEXIS 131 
(Tenn. Crim. App. Feb. 23, 2011), appeal de- 
nied, — S.W.3d —, 2011 Tenn. LEXIS 773 
(Tenn. Aug. 25, 2011), cert. denied, Thomas v. 
Tennessee, 565 U.S. 1245, 1382 S. Ct. 1713, 182 
L. Ed. 2d 252, 2012 U.S. LEXIS 1846 (US. 
2012). 

Defendant simply attempted to take advan- 
tage of another’s death in order to manufacture 
an alternative defense which, if true, could 
have been presented at trial; thus, the succes- 
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sor judge did not abuse his discretion by deny- 
ing the re-asserted petition for writ of error 
coram nobis because defendant was not en- 
titled to a new trial based upon newly discov- 
ered evidence. State v. Hall, 461 S.W.3d 469, 
2015 Tenn. LEXIS 241 (Tenn. Mar. 20, 2015), 
cert. denied, Hall v. Tennessee, 193 L. Ed. 2d 
349, 1386S. Ct. 479, — U.S. —, 2015 U.S. LEXIS 
7117 (U.S. 2015). 

Trial court did not err by denying defendant’s 
petition for a writ of error coram nobis because 
the photographs and videos from the hard drive 
of defendant’s computer that was seized by the 
police did not constitute newly discovered evi- 
dence, as defendant, who took the photographs, 
recorded the videos, and then transferred them 
to the computer, did not think to have his 
attorney ask for the hard drive. State v. Hall, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 322 
(Tenn. Crim. App. May 2, 2017). 

Counsel denied participating in a conspiracy 
to frame petitioner with the crime, petitioner 
offered no testimony or other evidence that 
counsel influenced his written admissions to 
police or the substance of his trial testimony, 
and counsel pursued a reasonable defense 
strategy in light of the overwhelming evidence 
against petitioner; thus, the trial court did not 
abuse its discretion by denying coram nobis 
relief based on petitioner’s claims. Munford v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 151 (Tenn. Crim. App. Feb. 26, 2018). 


11. Petition Improperly Denied. 

In an action seeking a writ of coram nobis 
under T.C.A. § 40-26-105, a criminal court’s 
summary dismissal of the petition was im- 
proper, as petitioner raised a possible ground 
for relief based on newly discovered evidence 
that unnamed witnesses involved in petition- 
er’s trial lied repeatedly; an evidentiary hear- 
ing should have been held. Wilson v. State, — 
S.W.3d —, 2011 Tenn. Crim. App. LEXIS 259 
(Tenn. Crim. App. Apr. 6, 2011), rev’d, 367 
S.W.3d 229, 2012 Tenn. LEXIS 288 (Tenn. Apr. 
20, 2012). 


12. Petition Properly Denied. 

Petitioner was not entitled to relief because 
while the writ of error coram nobis was a viable 
remedy to attack the knowing and voluntary 
nature of guilty pleas that served as the basis 
for convictions, the results of ballistic tests did 
not constitute “newly discovered evidence” as 
required by T.C.A. § 40-26-105(b); petitioner 
was clearly aware that the ballistic evidence 
had been tested and that the results were 
inconclusive because his assertion at the coram 
nobis proceeding that the State had failed to 
inform him that the evidence had been sent for 
testing was inconsistent with his previous tes- 
timony in the record. Wlodarz v. State, 361 
S.W.3d 490, 2012 Tenn. LEXIS 137 (Tenn. Feb. 
23, 2012), overruled, Frazier v. State, 495 
S.W.3d 246, 2016 Tenn. LEXIS 406 (Tenn. July 


CRIMINAL PROCEDURE 


484 


7, 2016), overruled, Hatton v. State, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 556 (Tenn. 
Crim. App. Aug. 1, 2016), overruled, Brown v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 752 (Tenn. Crim. App. Sept. 30, 2016), 
overruled, Scott v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 397 (Tenn. Crim. App. 
May 16, 2017). 

Dismissal of the petition for writ of error 
coram nobis was affirmed because petitioner 
had obtained a thorough review of his issues 
over almost thirty years; petitioner could not 
employ a novel strategy to overcome a proce- 
dural bar and justify review of a previously 
decided issue. Harbison v. State, — S.W.3d —, 
2012 Tenn. Crim. App. LEXIS 358 (Tenn. Crim. 
App. May 31, 2012), appeal denied, — S.W.3d 
—, 2012 Tenn. LEXIS 952 (Tenn. Dec. 10, 
2012), cert. denied, Harbison v. Tennessee, 187 
L. Ed. 2d 375, 134 S. Ct. 520, — U.S. —, 2013 
U.S. LEXIS 7931 (U.S. 2013). 

Defendant was not entitled to coram nobis 
relief because the alleged newly discovered 
medical opinion of a doctor, that the child 
molestation victim’s physical examination was 
normal, was already offered by defendant’s 
medical expert witness at defendant’s trial. 
Duke v. State, — S.W.3d —, 2015 Tenn. App. 
LEXIS 925 (Tenn. Ct. App. Nov. 23, 2015), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
292 (Tenn. Apr. 6, 2016), cert. denied, Duke v. 
Tennessee, 196 L. Ed. 2d 305, 1387 S. Ct. 387, 
2016 U.S. LEXIS 6692. 

Dismissal of a petition for writ of error coram 
nobis was appropriate because the court cor- 
rectly applied a three-prong test and did not 
abuse its discretion in finding that an accom- 
plice, who recanted the accomplice’s testimony 
against the petitioner, was not credible and 
therefore that the new testimony was false. 
Moreover, the court stated that, even if it had 
found the recanted testimony by the witness to 
have been reliable, it would not have changed 
the outcome of the trial. Thomas v. State, — 
S.W.3d —, 2015 Tenn. Crim. App. LEXIS 230 
(Tenn. Crim. App. Apr. 1, 2015), appeal denied, 
— 8.W.3d —, 2015 Tenn. LEXIS 598 (Tenn. July 
21, 2015), cert. denied, Thomas v. Tennessee, 
136 S. Ct. 555, 193 L. Ed. 2d 448, 2015 U.S. 
LEXIS 7544 (U.S. Nov. 30, 2015). 

DNA testing neither excluded nor estab- 
lished defendant’s paternity, and such inconclu- 
sive results would not have resulted in a differ- 
ent outcome if presented at trial, plus the 
evidence presented at trial concerning the 
sexual abuse supported the trial court’s find- 
ings that this evidence did not qualify as newly 
discovered; the trial court did not abuse its 
discretion by denying coram nobis relief. State 
v. Hawkins, — S8.W.3d —, 2015 Tenn. Crim. 
App. LEXIS 700 (Tenn. Crim. App. Aug. 28, 
2015), affd, 519 S.W.3d 1, 2017 Tenn. LEXIS 
272 (Tenn. May 1, 2017), cert. denied, Hawkins 
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v. Tennessee, 199 L. Ed. 2d 288, 138 S. Ct. 388, 
2017 U.S. LEXIS 6432 (U.S. Oct. 30, 2017). 

Defendant was properly denied coram nobis 
relief from his second-degree murder conviction 
based on newly discovered evidence where the 
record showed that defendant knew of the vic- 
tim’s violent tendencies before the trial and he 
presented ample evidence of her violence to- 
ward defendant and others. Although the testi- 
mony of the victim’s son and a former school 
mate supported the defense that the victim was 
violent and had brandished weapons during 
confrontations, the court could not conclude 
that the jury would have reached a different 
verdict had they testified at trial. Davis v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 29 (Tenn. Crim. App. Jan. 14, 2016). 

Defendant was not entitled to coram nobis 
relief because, even if defendant’s allegations of 
newly discovered evidence were taken as true, 
the facts remained that defendant approached 
the victim’s house, told the victim’s parent that 
defendant intended to kill the victim for steal- 
ing defendant’s jewelry, and chased the victim 
to the back of the victim’s home where the 
victim was shot and killed. Defendant was seen 
discarding the murder weapon, and defendant 
confessed to police officers that defendant killed 
the victim. Barnes v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 96 (Tenn. Crim. App. 
Feb. 10, 2016). 

In denying coram nobis relief, the court prop- 
erly concluded that admission of a previously 
undisclosed videotaped interview would not 
have led to a different result had it been dis- 
closed prior to trial, as the interview was 
merely cumulative of evidence presented at 
trial. Berry v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 214 (Tenn. Crim. App. Mar. 
23, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 624 (Tenn. Aug. 18, 2016). 

Defendant’s petition for writ of error coram 
nobis, asserting that he did not know that he 
would be required to register as a sexual of- 
fender when he entered his guilty pleas, was 
properly denied because the registration re- 
quirements imposed by the sex offender regis- 
tration act were a collateral consequence of 
defendant’s guilty plea; neither the federal nor 
state constitution required that an accused be 
apprised of every possible or contingent conse- 
quence of pleading guilty before entering a 
valid plea; and the failure to advise defendant 
of the sexual registration requirement would 
not have made his guilty plea, in which he 
waived the right to appeal the convictions that 
triggered the registration requirement, consti- 
tutionally invalid. Dalton v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 340 (Tenn. Crim. 
App. May 5, 2016). 

Because the convictions that mandated de- 
fendant’s compliance with the sexual offender 
registry were not evidence of actual innocence 
that would have changed the course of trial, the 
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trial court found that the statute of limitation 
for the writ of error coram nobis should not be 
tolled. Dalton v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 340 (Tenn. Crim. App. May 
5, 2016). 

Because the Tennessee Sexual Offender and 
Violent Sexual Offender Registration, Verifica- 
tion, and Tracking Act included defendant’s 
convictions for aggravated kidnapping and es- 
pecially aggravated kidnapping as sexual of- 
fenses since 2006, the issue regarding the re- 
quirement that defendant register as a sex 
offender did not arise after the limitations 
period, and the exercise of reasonable diligence 
would have led to a timely discovery of the 
requirement that he had to register as a sex 
offender, the statute of limitations for the writ 
of error coram nobis was not be tolled. Dalton v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 340 (Tenn. Crim. App. May 5, 2016). 

Coram nobis court did not abuse its discre- 
tion in summarily dismissing defendant’s pro 
se petition because of the petition’s substantive 
deficiencies in that (1) coram nobis could not be 
used to relitigate a suppression motion; (2) the 
evidence did not constitute newly discovered 
evidence; (3) defendant did not show that de- 
fendant was without fault in failing to present 
the evidence at the appropriate time; and (4) 
defendant failed to show how the evidence, had 
it been admitted at trial, may have resulted in 
a different judgment. Willis v. State, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 488 (Tenn. 
Crim. App. July 7, 2016). 

Inmate’s post-conviction relief petition was 
properly dismissed because it was not error to 
decline to treat the successive petition as a 
petition for writ of error coram nobis as the 
inmate could not use the coram nobis statute to 
collaterally attack the inmate’s guilty plea. 
Skipper v. State, —S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 634 (Tenn. Crim. App. Aug. 26, 
2016). 

Coram nobis court did not err in denying 
defendant’s petition for writ of error coram 
nobis because no conflict of interests existed 
because trial counsel’s representation of a wit- 
ness ended on August 2, 2001; counsel did not 
obtain any information during his representa- 
tion of the witness that could have been used to 
impeach the witness at defendant’s trial; coun- 
sel testified at the post-conviction hearing that 
defendant knew counsel had represented the 
witness as defendant mentioned it to counsel; 
and counsel’s previous representation of the 
witness had no impact on the outcome of defen- 
dant’s trial because it had no relevance to 
whether defendant shot and killed the victim. 
Woodard vy. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 847 (Tenn. Crim. App. Nov. 
8, 2016). 

Trial court did not abuse its discretion in 
dismissing defendant’s petition for a writ of 
error coram nobis because testimony by an 
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accomplice was corroborated by eyewitness tes- 
timony, as well as the phone records for a phone 
number which defendant had previously used 
as a contact number on the bill of sale for a 
vehicle used in the robbery, and the testimony 
of defendant’s girlfriend. Additionally, the po- 
lice recovered robbery accouterments—masks, 
gloves, bandanas—in defendant’s vehicle, all of 
which had defendant’s DNA on them. Peoples v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 5 (Tenn. Crim. App. Jan. 6, 2017). 

Coram nobis court did not abuse its discre- 
tion in denying defendant’s petition because 
defendant’s claims failed to meet the threshold 
burden of showing that the victim’s trial testi- 
mony was false and that the victim’s state- 
ments recanting that testimony were true. Cra- 
dic v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 441 (Tenn. Crim. App. May 26, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 691 (Tenn. Oct. 4, 2017). 

Inmate’s claim that he was entitled to coram 
nobis relief was faulty, because such relief was 
available only to newly discovered evidence 
relating to matters litigated at trial and the 
competency claims presented by the inmate 
would not have been litigated at trial but would 
have been made prior to trial by the trial court. 
Hugueley v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 554 (Tenn. Crim. App. June 
28, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 779 (Tenn. Nov. 17, 2017). 

Coram nobis’ court’s statement in its order 
was not a misstatement of the standard for 
denying a petition, but rather a conclusion that 
the proffered newly discovered evidence would 
not have led to a different result because the 
evidence would not have been credited by a jury 
and thus, the petition was not entitled to relief 
on that basis. Bough v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 626 (Tenn. Crim. 
App. July 17, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 692 (Tenn. Oct. 3, 2017). 

Petitioner was not entitled to relief based on 
a claim that the coram nobis court erred by 
permitting the State to impeach a witness with 
the 9-1-1 recording of the victim’s dying decla- 
ration, which he claimed was hearsay, because 
the 9-1-1 call was not played at the coram nobis 
hearing. Bough v. State, — S.W3d —, 2017 
Tenn. Crim. App. LEXIS 626 (Tenn. Crim. App. 
July 17, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 692 (Tenn. Oct. 3, 2017). 

Trial court did not abuse its discretion by 
denying defendant’s petition for writ of error 
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coram nobis because, following an evidentiary 
hearing, the trial court found that witnesses 
who recanted were not credible and that the 
testimony of a newly discovered witness did not 
meet the test that it might have changed the 
outcome of the trial. State v. Lowery, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 633 (Tenn. 
Crim. App. July 19, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 798 (Tenn. Nov. 
16, 2017). 

Denial of defendant’s petition for writ of error 
coram nobis was appropriate because the testi- 
mony by an allegedly newly discovered witness 
would, at best, have served to impeach the 
credibility of a witness at trial and did not 
constitute newly discovered evidence establish- 
ing defendant’s innocence. The witness who 
testified was not the key witness against defen- 
dant and there were other witnesses, in addi- 
tion to that witness, who testified that defen- 
dant either admitted the crime to them or that 
they saw defendant running from the crime 
scene. State v. Brown, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 947 (Tenn. Crim. App. Nov. 
9, 2017). 

Inmate was not entitled to a writ of error 
coram nobis barring the inmate’s execution due 
to intellectual disability because the inmate did 
not (1) allege newly discovered evidence or (2) 
show the statute of limitations which otherwise 
barred the petition was tolled. Ivy v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 64 
(Tenn. Crim. App. Jan. 30, 2018). 

In an action based on the inmate having lit 
his residence on fire with his girlfriend locked 
in a utility close, the inmate’s claims did not 
rise to the level of newly discovered evidence, as 
the proffered expert reports were merely new 
opinions on already presented evidence, and 
thus, the inmate was not entitled to a writ of 
error coram nobis. Garrett v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 312 (Tenn. 
Crim. App. Apr. 26, 2018). 


13. Ineffective Assistance. 

Trial counsel could not be held constitution- 
ally deficient for failing to raise issues relating 
to a detective in a petition for writ of error 
coram nobis under T.C.A. § 40-26-105(b), and 
in any event, because petitioner failed to offer 
proof of the allegations relating to the detec- 
tive, petitioner could not establish prejudice 
resulting from trial counsel’s failure to pursue 
coram nobis relief. Johnson v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 87 (Tenn. 
Crim. App. Feb. 8, 2018). 


CHAPTER 27 
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Return of governor’s warrant. 
Remission of imprisonment. 


Record of reasons for clemency. 


Exoneration. 


40-27-101. Power of governor. 


EXECUTIVE CLEMENCY 


40-27-101 


Commutation of death penalty on application for pardon. 
Commutation on certificate of supreme court. 


Restoration of citizenship on pardon of manslaughter. 


Victims of Crime Executive Clemency Notification Act. 


The governor has power to grant reprieves, commutations and pardons in all 
criminal cases after conviction, except impeachment, subject to the regulations 


provided in this chapter. 


History. 
Code 1858, § 5252; Shan., § 7227; Code 
1932, § 11814; T.C.A. (orig. ed.), § 40-3501. 


Cross-References. 

Board of paroles to advise as to pardons and 
commutations, § 40-28-126. 

Executive pardoning power unabridged by 
parole laws, § 40-28-128. 

Pardoning power of governor, Tenn. Const., 
art. III, § 6. 


Textbooks. 
Tennessee Jurisprudence, 20 Tenn. Juris., 
Pardon and Parole, § 7. 


Law Reviews. 

Adjudicating Claims of Innocence for the 
Capitally Condemned in Tennessee: Embracing 
a Truth Forum (Dwight Aarons), 76 Tenn. L. 
Rev. 511 (2009). 

Tennessee Civil Disabilities: A Systemic Ap- 
proach (Neil P. Cohen), 41 Tenn. L. Rev. 253 
(1974). 
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. —Contempt. 

. —No Prior Recommendation. 
. Commutation. 

10. —Effect. 

11. No Implied, Pardon. 
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1. Pardon Power. 


2. —Commutation of Sentence. 

The power to “grant reprieves and pardons” 
embraces the right to commute a sentence. 
Ricks v. State, 882 S.W.2d 387, 1994 Tenn. 
Crim. App. LEXIS 152 (Tenn. Crim. App. 1994). 

Neither the legislative nor the judicial 
branch of government has the authority to 
regulate or control the governor’s power to 
commute a sentence. Ricks v. State, 882 S.W.2d 
387, 1994 Tenn. Crim. App. LEXIS 152 (Tenn. 
Crim. App. 1994). 

The governor had the authority to grant a 
commuted sentence of 22 years to life and, 
because a life sentence does not expire until a 


defendant’s death, the defendant was still serv- 
ing the sentence when the commutation was 
revoked by the governor. Carroll v. Raney, 953 
S.W.2d 657, 1997 Tenn. LEXIS 470, 88 
A.L.R.5th 751 (Tenn. 1997). 

The governor’s power to grant reprieves, par- 
dons and commutations is limited only by the 
language in the constitution; thus, while the 
power is also recognized by statute, no other 
branch of government has the authority to 
regulate or control the power. Carroll v. Raney, 
953 S.W.2d 657, 1997 Tenn. LEXIS 470, 88 
A.L.R.5th 751 (Tenn. 1997). 

The governor has the authority to revoke a 
conditional commutation during the term of the 
original sentence, and not only during the term 
of the commuted sentence. LeMay v. State 
Dep’t of Correction, 29 S.W.3d 483, 2000 Tenn. 
LEXIS 562 (Tenn. 2000). 


3. —Attaches on Conviction. 

Under the constitution and statutes, the gov- 
ernor can only pardon after a conviction. Smith 
v. State, 74 Tenn. 637, 1881 Tenn. LEXIS 188 
(1881); Sharp v. State, 102 Tenn. 9, 49 S.W. 752, 
1898 Tenn. LEXIS 2, 72 Am. St. Rep. 851, 43 
L.R.A. 788 (1899). 

A conviction is final in such sense that the 
governor’s power to grant pardon attaches, 
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where the clerk, without special direction of the 
court, enters formal judgment and sentence on 
the verdict of the jury, though defendant on the 
same day obtained an order releasing him on 
bond pending the filing of a motion for a new 
trial. Parker v. State, 103 Tenn. 547, 53 S.W. 
1092, 1899 Tenn. LEXIS 135 (1899). 


4, —Suspended Sentence. 

The power to pardon covers indefinite sus- 
pension of sentence. Spencer v. State, 125 Tenn. 
64, 140 S.W. 597, 1911 Tenn. LEXIS 7, 38 
L.R.A. (n.s.) 680 (1911). 


5. —Conditional Pardon. 

The power to pardon includes a conditional 
pardon. State ex rel. Bedford v. McCorkle, 163 
Tenn. 101, 40 S.W.2d 1015, 1930 Tenn. LEXIS 
138 (1931). 


6. —Effect on Costs. 

The governor’s pardon cannot release the 
defendant from the costs of the prosecution that 
accrued in favor of third persons, as incident to 
the conviction; although it in terms purports to 
do so. Smith v. State, 74 Tenn. 637, 1881 Tenn. 
LEXIS 188 (1881). 

Governor’s pardon of offense insofar as it 
related to fine and term of imprisonment unex- 
pired did not release defendant from sentence 
to workhouse for payment of costs of prosecu- 
tion. Spellings v. State, 99 Tenn. 201, 41 S.W. 
444, 1897 Tenn. LEXIS 25 (1897). 


7. —Contempt. 

The governor’s power to pardon includes con- 
victions for contempt. Sharp v. State, 102 Tenn. 
9, 49 S.W. 752, 1898 Tenn. LEXIS 2, 72 Am. St. 
Rep. 851, 43 L.R.A. 788 (1899). 
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8. —No Prior Recommendation. 

The governor has constitutional power to 
commute sentences without any prior recom- 
mendation by the former board of pardons and 
paroles. Smith v. Thompson, 584 S.W.2d 253, 
1979 Tenn. Crim. App. LEXIS 265 (Tenn. Crim. 
App. 1979). 


9. Commutation. 


10. —Effect. 

The fee of the district attorney upon the 
conviction of an offender is not affected by the 
power of commutation exercised by the gover- 
nor or the court or jury trying the case. State v. 
Hill, 43 Tenn. 98, 1866 Tenn. LEXIS 21 (1866). 

A commutation does not alter, change or 
otherwise affect the adjudication of the prison- 
er’s guilt or the judgment entered by the trial 
court predicated upon the prisoner’s guilt of the 
crimes for which he was convicted. In addition, 
a commutation affirms the sentence imposed by 
the jury or the trial court, and simply modifies 
this sentence. Ricks v. State, 882 S.W.2d 387, 
1994 Tenn. Crim. App. LEXIS 152 (Tenn. Crim. 
App. 1994). 


11. No Implied Pardon. 

Because a defendant’s sentence commences 
“on the day on which the defendant legally 
comes into the custody of the sheriff for the 
execution of the judgment of imprisonment,” 
the words that defendant’s sentence “be ex- 
ecuted immediately” was surplusage, and the 
mere surrender of a prisoner convicted in state 
court to federal jurisdiction did not constitute 
an implied pardon of his state convictions. 
State v. Brady, 671 S.W.2d 863, 1984 Tenn. 
Crim. App. LEXIS 2310 (Tenn. Crim. App. 
1984). 


40-27-102. Conditions and restrictions — Warrants. 


The governor may grant pardons upon such conditions and with such 
restrictions and limitations as the governor may deem proper, and may issue 
warrants to all proper officers to carry into effect a conditional pardon. 


History. 

Code 1858, § 5261; Shan., § 7236; Code 
1932, § 11842; Acts 19638, ch. 23, § 1; 1982, ch. 
604, § 1; T.C.A. (orig. ed.), § 40-3502. 


Textbooks. 
Tennessee Jurisprudence, 20 Tenn. Juris., 
Pardon and Parole, § 3. 


Law Reviews. 

Adjudicating Claims of Innocence for the 
Capitally Condemned in Tennessee: Embracing 
a Truth Forum (Dwight Aarons), 76 Tenn. L. 
Rev. 511 (2009). 


NOTES TO DECISIONS 


Analysis 


In General. 

. Conditions of Pardon. 

. —Breach of Conditions. 
. Effect on Costs. 


5. Indefinite Suspensions. 
6. Commutation of Sentence. 
7. Revocation. 


1. In General. 
The constitutional power devolved on the 
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governor to pardon is great, but he is under the 
constant observation of all of the people of the 
state; his term is brief, and any abuse of his 
powers can be quickly discovered and punished 
by the withdrawal of confidence and support. 
Spencer v. State, 125 Tenn. 64, 140 S.W. 597, 
1911 Tenn. LEXIS 7, 38 L.R.A. (n.s.) 680 (1911). 

The pardoning power of the governor is not 
derived from this law but from the constitution. 
State ex rel. Bedford v. McCorkle, 163 Tenn. 
101, 40 S.W.2d 1015, 1930 Tenn. LEXIS 138 
(1931). 


2. Conditions of Pardon. 

Refraining from the unlawful use or posses- 
sion of intoxicating liquor is a valid condition of 
pardon by the governor. State ex rel. Bedford v. 
McCorkle, 163 Tenn. 101, 40 S.W.2d 1015, 1930 
Tenn. LEXIS 138 (1931). 


3. —Breach of Conditions. 

Warrant of the governor for the arrest and 
recommitment of the relator for breach of the 
conditions of the pardon is authorized by this 
statute. State ex rel. Bedford v. McCorkle, 163 
Tenn. 101, 40 S.W.2d 1015, 1930 Tenn. LEXIS 
138 (1931). 


4. Effect on Costs. 

A convict is not released from costs of the 
prosecution by a pardon. State ex rel. Barnes v. 
Garrett, 135 Tenn. 617, 188 S.W. 58, 1915 Tenn. 
LEXIS 199, L.R.A. (n.s.) 1917B567 (1915). 

Defendant, by accepting benefits of a pardon 
issued upon express condition that defendant 
pay all costs of the case, must be held to have 
assumed payment of the costs. Battistelli v. 
State, 141 Tenn. 565, 213 S.W. 417, 1919 Tenn. 
LEXIS 11 (1919). 


5. Indefinite Suspensions. 

The common-law practice of an indefinite 
suspension of judgment is not recognized in 
this state, this section covering the whole field 
of usefulness embraced by the common-law 
rule. Spencer v. State, 125 Tenn. 64, 140 S.W. 
597, 1911 Tenn. LEXIS 7, 38 L.R.A. (n.s.) 680 
(1911). 
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6. Commutation of Sentence. 

Generally, the effect of a commutation of 
sentence is to terminate the term of imprison- 
ment on the date that the commutation be- 
comes effective, subject only to the conditions in 
the commutation. Where a prisoner violates the 
conditions of a conditional commutation, the 
commutation may be revoked. White v. State, 
717 S.W.2d 309, 1986 Tenn. Crim. App. LEXIS 
2377 (Tenn. Crim. App. 1986); Ricks v. State, 
882 S.W.2d 387, 1994 Tenn. Crim. App. LEXIS 
152 (Tenn. Crim. App. 1994). 

Governor may grant a conditional commuta- 
tion containing such conditions, restrictions 
and limitations as the governor deems proper. 
The conditions imposed may be either prec- 
edent or subsequent to the prisoner’s release 
and the conditions must be reasonable as well 
as legal, moral, and possible for the prisoner to 
perform. Ricks v. State, 882 S.W.2d 387, 1994 
Tenn. Crim. App. LEXIS 152 (Tenn. Crim. App. 
1994). 

Conditions of a commutation that the pris- 
oner by supervised by the board of pardons and 
that the prisoner obey the laws of the United 
States, the state of Tennessee, and the ordi- 
nances of a municipality are reasonable. Ricks 
v. State, 882 S.W.2d 387, 1994 Tenn. Crim. App. 
LEXIS 152 (Tenn. Crim. App. 1994). 

Where a prisoner violated conditions of a 
commuted sentence, and the governor revoked 
the commutation, reinstated the original sen- 
tence, and awarded the prisoner street time 
credit for the time spent on parole, the street 
time credit could not be used to determine 
whether the shorter commuted sentence had 
expired, but only applied in determining when 
the prisoner served the original sentence. Ricks 
v. State, 882 S.W.2d 387, 1994 Tenn. Crim. App. 
LEXIS 152 (Tenn. Crim. App. 1994). 


7. Revocation. 

Where conditions of commutation were vio- 
lated, and the original term of imprisonment 
had not expired when commutation was re- 
voked, the governor was well within his execu- 
tive authority in ordering such revocation. 
White v. Livesay, 715 F. Supp. 202, 1989 U.S. 
Dist. LEXIS 7124 (M.D. Tenn. 1989). 


40-27-103. Return of governor’s warrant. 


The governor’s warrant should be returned by the officer after its execution, 
with the officer’s endorsement of the action, to the secretary of state, to be filed 
by the secretary of state with the other papers. 


History. 
Code 1858, § 5262; Shan., § 7237; Code 
1932, § 11848; T.C.A. (orig. ed.), § 40-3503. 


Law Reviews. 
Adjudicating Claims of Innocence for the 


Capitally Condemned in Tennessee: Embracing 
a Truth Forum (Dwight Aarons), 76 Tenn. L. 
Rev. 511 (2009). 


40-27-104 


40-27-104. Remission of imprisonment. 
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The governor has the discretion to remit a portion of the imprisonment of a 
convict in the penitentiary upon the written recommendation of the board of 


parole. 


History. 

Code 1858, § 5254; impl. am. Acts 1899, ch. 
10, § 1;impl. am. Acts 1915, ch. 20, § 7; Shan., 
§ 7229; impl. am. Acts 1919, ch. 39, § 2; impl. 
am. Acts 1923, ch. 7, § 42; Code 1932, § 11820; 
impl. am. Acts 1937, ch. 276, § 2; C. Supp. 
1950, § 11820; impl. am. Acts 1961, ch. 98, § 1; 
impl. am. Acts 1972, ch. 576, § 17; impl. am. 
Acts 1972, ch. 636, § 1; T.C.A. (orig. ed.), § 40- 
3504; Acts 1998, ch. 1049, § 22. 


Compiler’s Notes. 
Acts 2012, ch. 727, § 1 amended § 4-3-104, 


which concerns name changes of departments 
and divisions, to provide that references to the 
board of probation and parole, formerly re- 
ferred to in this section, are deemed references 
to the board of parole. 


Law Reviews. 

Adjudicating Claims of Innocence for the 
Capitally Condemned in Tennessee: Embracing 
a Truth Forum (Dwight Aarons), 76 Tenn. L. 
Rev. 511 (2009). 


NOTES TO DECISIONS 


1. Commutation. 

The governor has constitutional power to 
commute sentences without any prior recom- 
mendation by the former board of pardons and 
paroles. Smith v. Thompson, 584 S.W.2d 253, 
1979 Tenn. Crim. App. LEXIS 265 (Tenn. Crim. 
App. 1979). 


A commutation is effective immediately if it 
is clear from his actions the governor issuing 
the commutation intended it to be and never 
does or says anything inconsistent with that 
intention. Smith v. Thompson, 584 S.W.2d 253, 
1979 Tenn. Crim. App. LEXIS 265 (Tenn. Crim. 
App. 1979). 


40-27-105. Commutation of death penalty on application for pardon. 


Upon application for a pardon by a person sentenced to capital punishment, 
if the governor is of opinion that the facts and circumstances adduced are not 
sufficient to warrant a total pardon, the governor may commute the punish- 
ment of death to imprisonment for life in the penitentiary. 


History. 

Code 1858, §§ 180, 5258 (deriv. Acts 1841- 
1842, ch. 55); Shan., §§ 232, 7233; Code 1932, 
§§ 174, 11839; T.C.A. (orig. ed.), § 40-3505. 


Textbooks. 
Tennessee Jurisprudence, 20 Tenn. Juris., 
Pardon and Parole, § 2. 


Law Reviews. 

Adjudicating Claims of Innocence for the 
Capitally Condemned in Tennessee: Embracing 
a Truth Forum (Dwight Aarons), 76 Tenn. L. 
Rev. 511 (2009). 


NOTES TO DECISIONS 


Analysis 


1. Crimes Covered. 
2. Effect on Fees. 


1. Crimes Covered. 

The statute had application to crimes that 
were capital before its enactment. State v. Bec- 
ton, 66 Tenn. 138, 1874 Tenn. LEXIS 94 (1874). 


2. Effect on Fees. 

Fee of district attorney is contingent on con- 
viction, not on infliction of punishment, and is 
allowable when there is a commutation. State v. 
Hill, 48 Tenn. 98, 1866 Tenn. LEXIS 21 (1866). 


40-27-106. Commutation on certificate of supreme court. 


The governor may, likewise, commute the punishment from death to 
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imprisonment for life, upon the certificate of the supreme court, entered on the 


minutes of the court, that in its opinion, there were extenuating circumstances 


attending the case, and that the punishment ought to be commuted. 


History. 
Code 1858, § 5259; Shan., § 7234; Code 
1932, § 11840; T.C.A. (orig. ed.), § 40-3506. 


Rule Reference. 
This section is referred to in Rule 12 of the 
Rules of the Supreme Court of Tennessee. 


Law Reviews. 
Adjudicating Claims of Innocence for the 


Capitally Condemned in Tennessee: Embracing 
a Truth Forum (Dwight Aarons), 76 Tenn. L. 
Rev. 511 (2009). 

Survey of Tennessee Constitutional Law in 
1976-77, VII. Reprieves, Pardons, and Commu- 
tations (Kenneth L. Penegar), 46 Tenn. L. Rev. 
153. 


NOTES TO DECISIONS 


Analysis 


1. Review. 
2. When Relief Authorized. 


1. Review. 

Petitioner could not complain where the pun- 
ishment, as reduced by the governor’s action, 
was constitutionally permissible and was law- 
fully imposed. Bowen v. State, 488 S.W.2d 373, 
1972 Tenn. LEXIS 319 (Tenn. 1972). 

The Tennessee Supreme Court will issue cer- 
tificates of commutation only when the extenu- 
ating circumstances attending the case are 
based upon the facts in the record or a combi- 
nation of record facts and new evidence that is 
uncontroverted. Coe v. State, 17 S.W.3d 249, 
2000 Tenn. LEXIS 149 (Tenn. 2000). 


2. When Relief Authorized. 

Certificates of commutation are issued pur- 
suant to this section only when the extenuating 
circumstances attending the case are based 
upon the facts in the record or a combination of 
record facts and new evidence that is uncontro- 
verted. Workman v. State, 22 S.W.3d 807, 2000 
Tenn. LEXIS 655 (Tenn. 2000). 

T.C.A. § 40-27-106 does not authorize relief 
when a death-sentenced prisoner, in what 
amounts to an original action, relies upon ex- 
tra-judicial facts and challenges the accuracy of 
the jury’s verdict and the credibility of the 
evidence upon which the conviction was based. 
Workman v. State, 22 S.W.3d 807, 2000 Tenn. 
LEXIS 655 (Tenn. 2000). 


40-27-107. Record of reasons for clemency. 


The governor shall cause to be entered, in a book kept for that purpose, any 
reasons for granting pardons or commuting punishment, and preserve on file 
all documents on which the governor acted, and submit the same to the general 


assembly when requested. 


History. 
Code 1858, § 5253; Shan., § 7228; Code 
1932, § 11819; T.C.A. (orig. ed.), § 40-3507. 


Law Reviews. 
Adjudicating Claims of Innocence for the 


Capitally Condemned in Tennessee: Embracing 
a Truth Forum (Dwight Aarons), 76 Tenn. L. 
Rev. 511 (2009). 


40-27-108. Restoration of citizenship on pardon of manslaughter. 


Any person convicted of the offense of manslaughter and pardoned by the 
governor is thereby restored to all the rights of citizenship to which the person 


was entitled previous to conviction. 


History. 
Code 1858, § 5260 (deriv. Acts 1843-1844, ch. 


13); Shan., § 7235; Code 1932, § 11841; T.C.A. 
(orig. ed.), § 40-3508. 
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Cross-References. a Truth Forum (Dwight Aarons), 76 Tenn. L. 

Restoration of citizenship generally, title 40, Rev. 511 (2009). 
ch. 29. Tennessee Civil Disabilities: A Systemic Ap- 
proach (Neil P. Cohen), 41 Tenn. L. Rev. 253 


Law Reviews. 
Adjudicating Claims of Innocence for the 
Capitally Condemned in Tennessee: Embracing 


(1974). 


40-27-1009. Exoneration. 


(a) After consideration of the facts, circumstances and any newly discovered 
evidence in a particular case, the governor may grant exoneration to any 
person whom the governor finds did not commit the crime for which the person 
was convicted. No person may apply for nor may the governor grant exonera- 
tion until the person has exhausted all possible state judicial remedies. 

(b) Exoneration granted pursuant to subsection (a) shall as a matter of law 
be unconditional, shall without application having to be made therefor 
expunge all records of the person’s arrest, indictment and conviction, and shall 
automatically restore all rights of citizenship to the person. 

(c)(1) The governor has the authority to review and reconsider any pardon 
the governor has previously granted for the purpose of determining whether 
the recipient of the pardon qualifies for and merits the granting of exonera- 
tion in lieu of a pardon. If the governor so determines, the governor shall 
have the authority to convert any pardon previously granted into exonera- 
tion as defined by this section. 

(2) Nothing in this section shall be construed as preventing the governor 
from granting exoneration to a person who applied for a pardon if the person 
qualifies under subsection (a) and if the governor determines the person 
merits exoneration. 


History. Suffrage for persons convicted of infamous 
Acts 1982, ch. 604, § 2; T.C.A., § 40-3509. crimes, § 2-19-143. 
Cross-References. Law Reviews. 
Judgment of infamy, right of suffrage, com- Adjudicating Claims of Innocence for the 
petency as witness, § 40-20-112. Capitally Condemned in Tennessee: Embracing 
Restoration of citizenship generally, title 40, 5 Truth Forum (Dwight Aarons), 76 Tenn. L. 
ch. 29. Rev. 511 (2009). 


Restoration of suffrage to persons convicted 
of infamous crimes, § 2-2-139. 


40-27-110. Victims of Crime Executive Clemency Notification Act. 


(a) This section shall be known and may be cited as the “Victims of Crime 
Executive Clemency Notification Act.” 

(b) Prior to any reprieve, commutation, pardon, exoneration, or any other 
form of executive clemency being made public, the governor shall notify or 
cause to be notified the attorney general and reporter and the district attorney 
general of the judicial district in which the conviction occurred of the 
impending clemency action. 

(c)(1) Prior to notice of the clemency action being made public, the district 

attorney general, through the victim-witness coordinator, shall notify the 

victim or victims of the offense for which the person is receiving clemency, or 
the victim’s representative, of the impending grant of clemency. 


493 PROBATION, PAROLES AND PARDONS 40-27-110 


(2) If notice is required by this section, the district ‘attorney general, 
through the victim-witness coordinator, shall contact the victim or victim’s 
representative by telephone, electronic mail, facsimile or by other means 
intended to ensure that the victim receives immediate notification; provided, 
that the victim or victim’s representative has provided the district attorney 
general’s office with contact information necessary to accomplish such 
immediate notification. 


History. Crime Executive Clemency Notification Act”. 
Acts 2011, ch. 439, § 1. OAG 11-31, 2011 Tenn. AG LEXIS 33 (4/11/11). 


Attorney General Opinions. 
Constitutionality of proposed “Victims of 


CHAPTER 28 
PROBATION, PAROLES AND PARDONS 


Part 1. General Provisions 


Section 

40-28-101. Purpose — Application to clemency powers. 

40-28-102. Chapter definitions. 

40-28-103. Board of parole. 

40-28-104. Powers and duties of board — Executive director. 

40-28-105. Permanent office of board — Meetings — Compensation — Removal of members. 

40-28-106. Hearings and investigations — Appointment of counsel for indigents — Reports on 
prisoners under consideration for pardon or commutation of sentence — Assessment 
of inmates and parolees — Records and files. in! ne LER ROE Sete. 

40-28-107. Reports of the board — Notification of release on parole to kidnapping hostages and 
victims. 

40-28-108 — 40-28-112. [Reserved.] 

40-28-113. Prisoners to whom applicable. 

40-28-114. Records of prisoners. 

40-28-115. Eligibility for parole. 

40-28-116. Power to parole. 

40-28-117. Grounds for parole — Terms. 

40-28-118. Determination as to paroles — Supervision of parolees. 

40-28-119. Records of parolees. 

40-28-120. [Reserved.] 

40-28-121. Arrest of parole violator — Preliminary hearing — Notice. 

40-28-122. Hearings on parole violations — Appointment of counsel for indigents. 

40-28-123. Felony committed by parolee or prisoner assigned to release program — Signed 
acknowledgement prerequisite to participation in release programs. 

40-28-124, 40-28-125. [Reserved.] 

40-28-126. Advice as to pardons, exonerations and commutations. 

40-28-127. Cooperation of prison officials. 

40-28-128. Executive pardoning power unabridged. 

40-28-129. Calculation of sentence expiration date and earliest release date. 


Part 2. Contributions by Parolees, Probationers and Employed Releasees 


40-28-201. Parolees, probationers and employed releasees — Contributions required — Arrear- 
ages — Records. 

40-28-202. “Hardship” defined. 

40-28-203. Department of correction supervision and rehabilitation fund — Collection of funds — 
Authorized expenditures — Disposition of revenues. 

40-28-204. Payments to criminal injuries compensation fund. 

40-28-205. Civil recovery of unpaid supervision fees. 


Part 3. Community Supervision 


40-28-301. Definitions. 
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Section 


40-28-302. 
40-28-303. 
40-28-304. 
40-28-305. 
40-28-306. 


40-28-401. 
40-28-402. 
40-28-403. 


40-28-501. 
40-28-502. 
40-28-503. 
40-28-504. 
40-28-505. 


Policy on community supervision. 
System of graduated sanctions. 
Conditions of community supervision. 
Authority to impose graduated sanctions. 
Monitoring graduated sanctions. 


Part 4. Supervision of Adult Offenders 


Interstate Compact for Supervision of Adult Offenders. 
Council for interstate adult offender supervision. 
Interstate compact for adult supervision registry. 


Part 5. Open Parole Hearings Act 


Short title. 
Applicable requirements. 


Attendance policies — Standard victim notification form. 


Victim impact statements. 
Parole. 
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Part 6. Probation and Parole 


40-28-601. Supervision of parolees. 

40-28-602. Director of probation and parole — Qualifications — Duties. 
40-28-603. Parole and probation officers — Appointment. 

40-28-604. Probation and parole officers — Qualifications. 

40-28-605. Parole and probation officers — Powers and duties. 

40-28-606. Officers and employees — Compensation and salaries. 

40-28-607. Report of violation of parole — Declaration of delinquency. 
40-28-608. Relief from further reports — Permission to leave state or county. 
40-28-609. Final discharge of parolee. 

40-28-610. Special alternative incarceration. 


PART 1 
GENERAL PROVISIONS 


40-28-101. Purpose — Application to clemency powers. 


(a) The purpose of this chapter is to provide a system of probation and 
paroles to be liberally construed to the end that the treatment of persons 
convicted of crime shall take into consideration their individual characteris- 
tics, circumstances, needs and potentialities as revealed by a case study and 
that such persons shall be dealt with in the community by a uniformly 
organized system of constructive rehabilitation under probation supervision 
instead of in correctional institutions or under parole supervision when a 
period of institutional treatment has been deemed essential whenever it 
appears desirable in the light of the needs of public safety and their own 
welfare. 

(b) Nothing in §§ 40-28-101 — 40-28-104 shall be construed in any way as 
intended to modify or abridge the clemency powers of the governor, as defined 
in §§ 40-27-101 — 40-27-108. 


History. 488, § 1; 1972, ch. 636, §§ 1-8; 1976, ch. 806, 

Acts 1987, ch. 276, §§ 1, 2; 1949, ch. 18, § 1(82); 1978, ch. 929, § 6; 1979, ch. 359, 
§§ 1-3; mod. C. Supp. 1950, §§ 11818.1, §§ 2-5, 7;impl. am. Acts 1979, ch. 359, §§ 5, 26; 
11818.2 (Williams, §§ 11843.1, 11843.2); Acts Acts 1980, ch. 584,§ 1; T.C.A. (orig. ed.), §§ 40- 
1961, ch. 93, § 1; 1963, ch. 288, § 1; 1970, ch. 3601(1), (5). 
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Cross-References. 
Executive clemency, title 40, ch. 27. 
Restoration of citizenship, title 40, ch. 29. 
Roster of inmate release privileges, title 41, 
ens 24. part i. 


Textbooks. 
Tennessee Jurisprudence, 20 Tenn. Juris., 
Pardon and Parole, § 7. 


PROBATION, PAROLES AND PARDONS 


40-28-102 


Attorney General Opinions. 

Retroactive custodial parole hearing autho- 
rized for first of consecutive sentences, OAG 
98-089 (4/15/98). 


NOTES TO DECISIONS 


1. Act Exclusive. 
This chapter covers the whole subject of par- 
dons, paroles and probation and repeals by 


40-28-102. Chapter definitions. 


implication all previous laws in conflict. State 
ex rel. Neilson v. Harwood, 183 Tenn. 567, 194 
S.W.2d 448, 1946 Tenn. LEXIS 239 (1946). 


As used in this chapter, unless the context otherwise requires: 

(1) “Board” means the board of parole; 

(2) “Commissioner” means the commissioner of correction; 

(3) “Department” means the department of correction; 

(4) “Executive director” means the officer employed by the board as the 
chief administrative officer of the agency; 

(5) “Notification,” as used in this part, may include telephone, facsimile 


and internet communications; 


(6) “Parole” means the release of a prisoner to the community by the board 
prior to the expiration of the prisoner’s term subject to conditions imposed by 
the board and to supervision by the department, or when a court or other 
authority has issued a warrant against the prisoner and the board, in its 
discretion, has released the prisoner to answer the warrant of the court or 


authority; and 


(7) “Probation and parole officer” means a probation and parole officer 


employed by the department. 


History. 

Acts 1937, ch. 276, §§ 1, 2; 1949, ch. 18, 
§§ 1-3; mod. C. Supp. 1950, §§ 11818.1, 
11818.2 (Williams, §§ 11843.1, 11843.2); Acts 
1961, ch. 93, § 1; 1963, ch. 288, § 1; 1970, ch. 
488, § 1; 1972, ch. 636, §§ 1-8; 1976, ch. 806, 
Oe1(82):; 1978, ch. 929, °§ 6:°1979, ch. 359, 
§§ 2-5, 7; impl. am. Acts 1979, ch. 359, §§ 5, 26; 
Acts 1980, ch. 584, § 1; T.C.A. (orig. ed.), § 40- 
3601(2); Acts 1989, ch. 227, §§ 1, 2; 1998, ch. 
1049, §§ 23-25, 66; 1999, ch. 516, § 1; 2012, ch. 
727.,9. 13. 


Compiler’s Notes. 

For the preamble to the act concerning trans- 
fers of certain functions relating to probation 
and parole services and the community correc- 
tion grant program from the board of probation 
and parole to the department of correction, 
please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which amended this 
section, shall be fully accomplished on or before 
January 1, 2013. 


NOTES TO DECISIONS 


1. Warrantless Search of Probationer. 
Warrantless search of defendant’s residence, 
made pursuant to a written condition of her 
parole, was reasonable under the U.S. Const. 
amend. IV and Tenn. Const. art. I, § 7, even if 
made without any reasonable, individualized, 
or particularized suspicion; under the totality 
of the circumstances, the police officer’s deci- 


sion to search defendant’s residence was not 
unreasonable. There was no proof that the 
officer acted for any reason other than the 
furtherance of legitimate law enforcement con- 
cerns as defendant had been convicted of drug 
offenses in two states and the officer had infor- 
mation from an informant that she was in- 
volved in selling crack cocaine; he verified de- 


40-28-103 


fendant’s parole status and the warrantless 
search condition before he searched her resi- 
dence and neither the search of defendant’s 
vehicle nor that of her residence was unreason- 
ably lengthy—that the total time of defendant’s 
detention might have been at most two hours 
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and included a short trip by defendant in her 
own vehicle did not so prolong the detention as 
to make the search unreasonable. State v. 
Turner, 297 S.W.3d 155, 2009 Tenn. LEXIS 678 
(Tenn. Oct. 15, 2009). 


40-28-103. Board of parole. 


(a) There is created a full-time, autonomous board of parole that is com- 
posed of seven (7) members who shall be appointed by the governor, and that 
shall be autonomous in structure and shall have the authority to perform all 
administrative functions necessary to carry out its duties, including the 
submission of a budget request to the commissioner of finance and adminis- 
tration and the submission of personnel actions to the commissioner of human 
resources. In all respects the board shall be separate functionally and admin- 
istratively from any other agency. In performing the administrative and 
financial functions necessary to its operations, the board and its employees 
shall be subject to the budgetary, accounting, personnel, purchasing and audit 
requirements, as well as other administrative requirements, applicable to all 
state departments and agencies pursuant to title 4, chapters 3 and 4. 

(b) In the initial appointments made under this section, the speaker of the 
senate and the speaker of the house of representatives shall jointly appoint one 
(1) member to a term expiring on January 1, 1986. The governor shall appoint 
two (2) members to terms expiring on January 1, 1984, and two (2) members 
to terms expiring on January 1, 1982. On June 2, 1989, the governor shall 
appoint two (2) additional members to terms expiring on January 1, 1992. 
Thereafter, all members shall serve six-year terms and shall be eligible for 
reappointment. Beginning on April 7, 2017, all appointments and reappoint- 
ments shall be made by the governor. 

(c) In considering persons for appointment, the appointing authority shall 
give preference to candidates with training, education or experience in the 
criminal justice system, law, corrections, medicine, education, social work or 
the behavioral sciences. Beginning with the gubernatorial appointments that 
are made to the board of parole for terms beginning in January 2018 or when 
a vacancy on the board occurs, every six (6) years the governor shall strive to 
appoint at least one (1) individual to the board who possesses expertise in 
corrections, probation, or parole by virtue of training or employment. No 
member of the board shall hold any other salaried public office, whether 
elective or appointive, nor shall any member engage for pay in any other 
business or profession. 

(d) Vacancies occurring in an office of a member of the board before the 
expiration of a term by reason of death, resignation, removal or any other 
reason shall be filled by the governor in the same manner as a regular 
appointment for the remainder of the unexpired term. 

(e) The governor shall appoint one (1) member of the board to serve as its 
chair for a term of two (2) years, beginning July 1 of the appropriate year. The 
chair shall direct the operation of the board and shall fulfill the functions 
established by statute, unless duties and responsibilities are otherwise as- 
signed under this chapter. The board may designate one (1) of its members to 
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act as chair during the absence or incapacity of the chair, and when so acting, 
the member so designated shall have and perform all the powers and duties of 


the chair of the board. 


History. 

Acts 1937, ch. 276, §§ 1, 2; 1949, ch. 18, 
8§ 1-8; mod. C. Supp. 1950, §§ 11818.1, 
11818.2 (Williams, §§ 11843.1, 11843.2); Acts 
1961, ch. 93, § 1; 1963, ch. 288, § 1; 1970, ch. 
488, § 1; 1972, ch. 636, §§ 1-8; 1976, ch. 806, 
§ 1(82); 1978, ch. 929, § 6; 1979, ch. 359, 
§§ 2-5, 7;impl. am. Acts 1979, ch. 359, §§ 5, 26; 
Acts 1980, ch. 584, § 1; T.C.A. (orig. ed.), § 40- 
3601(3); Acts 1984, ch. 736, § 1; 1989, ch. 506, 
§§ 1, 2; 1998, ch. 1049, § 66.; 2017, ch. 108, 
§§ 1-3. 


Compiler’s Notes. 

The board of parole, created by this section, 
terminates June 30, 2022. See §§ 4-29-112, 
4-29-2438. 

Acts 2012, ch. 727, § 1 amended § 4-3-104, 
which concerns name changes of departments 
and divisions, to provide that references to the 
board of probation and parole, formerly re- 
ferred to in this section, are deemed references 
to the board of parole. 


Acts 2013, ch. 86, § 3 provided that the 
division of state audit shall return to the board 
of parole and to the department of correction in 
2014 for the purpose of conducting a limited 
audit to review actions taken to address the 
issues raised in the findings of the September, 
2012, board of probation and parole perfor- 
mance audit report. The division of state audit 
shall complete the limited audit within a period 
sufficient to allow for its review by the govern- 
ment operations joint subcommittee on judi- 
ciary and government no later than December 
1, 2014. 

Acts 2015, ch. 16, § 3 provided that the 
Board of Parole shall appear before the Govern- 
ment Operations Joint Evaluation Committee 
on Judiciary and Government no later than 
October 1, 2015, to update the Committee on 
the Board’s progress in addressing the findings 
set forth in the March 2014 follow-up perfor- 
mance audit report. 


NOTES TO DECISIONS 


1. Qualifications. 

Members of the Tennessee Board of Proba- 
tion and Parole were qualified because they all 
had leadership and decision-making experience 
in either a political, administrative, or commu- 
nity based organization; the words “give pref- 
erence” indicate that the qualifications listed in 
the statute only need to be taken into consider- 
ation when reviewing possible candidates, and 


it is not required that a candidate possess such 
qualities in order to be appointed to the Board. 
Wells v. Tenn. Bd. of Prob. & Parole, — S.W.3d 
—, 2014 Tenn. App. LEXIS 633 (Tenn. Ct. App. 
Oct. 6, 2014), appeal denied, — S.W.3d —, 2015 
Tenn. LEXIS 248 (Tenn. Mar. 16, 2015), cert. 
denied, 193 L. Ed. 2d 95, 1386 S. Ct. 121, — U.S. 
—, 2015 U.S. LEXIS 5700 (U.S. 2015). 


40-28-104. Powers and duties of board — Executive director. 


(a) The board is hereby vested and charged with those powers and duties 
necessary and proper to enable it to fully and effectively carry out this chapter, 


including, but not limited to: 


(1) The authority to select and recommend to the appropriate state 
officials the employment or transfer of all personnel required for the 
operation of the board, except, however, the initial transfer of any preferred 
service employee pursuant to the merger of probation and parole field 
services and community corrections pursuant to this chapter shall not result 
in any impairment, interruption or diminution of employee rights, salary, 
benefits, leave accumulation or employment. The commissioner of human 
resources is authorized to determine if there has been any impairment of 
rights, salary, benefits, leave accumulation or employment as a result of the 
initial transfer. Any preferred service employee may seek redress of any such 
determination through a request for declaratory order by the commissioner 
of human resources pursuant to § 4-5-2283; 
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(2) The authority to promulgate reasonable substantive and procedural 
rules in accordance with the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5; 

(3) The authority to develop and implement guidelines for granting or 
denying parole, which guidelines shall be reviewed and reevaluated by the 
board at least annually and copies of the guidelines shall be provided to the 
governor, the commissioner of correction and the appropriate standing 
committees of the general assembly; 

(4) The authority to prescribe all forms to be used by the board in the 
transaction of its business; 

(5) The authority to adopt an official seal by which its acts and proceed- 
ings shall be authenticated, and of which a court or other officials concerned 
with actions of the board shall take judicial notice. The certificate of the 
chair of the board, under seal and attested to by the executive director, shall 
be accepted in any judicial or administrative proceeding as adequate and 
sufficient proof of the acts and proceedings of the board so described therein; 

(6) The authority to employ other employees and to incur such other 
expenses, within the limits of appropriations, as may be necessary for the 
proper discharge of its duties; 

(7) The authority to issue subpoenas subject to this chapter; 

(8) The duty to cooperate with other state agencies in developing and 
promoting effective parole programs; 

(9) The duty to keep appropriate records of all its official actions and to 
make them accessible in accordance with law and the regulations of the 
board; 

(10) The duty, upon the request of the governor, to consider and to make 
nonbinding recommendations concerning all requests for exonerations, 
pardons, reprieves or commutations. The board shall have discretion to 
make either favorable or unfavorable recommendations based upon its 
application of guidelines and criteria adopted by the governor; 

(11) The duty to adopt written long-range goals and objectives. The goals 
and objectives shall be reaffirmed or changed, as appropriate, by the board 
at least once each year; 

(12) The duty to adopt written policies and procedures to govern its 
internal operations, taking into consideration the policies and procedures as 
are reflected in the management standards of the Manual of Standards for 
Adult Parole Authorities, published by the Commission on Accreditation for 
Corrections and the American Correctional Association or other authorities 
that it may wish to consult, it being the legislative intent that the board have 
authority to freely adopt policies and procedures to meet its own particular 
needs. Prior to final board adoption of the policies and procedures and prior 
to change, a draft shall be submitted to the attorney general and reporter for 
review and comment; and 

(13) The authority to employ staff attorneys who are licensed to practice 
law in the state and to employ others as the board may deem necessary. 
(b) As soon as convenient after their appointment, the members of the board 

shall meet and organize. They shall appoint an executive director who shall be 
chief administrative officer of the board whose duties shall include: 
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(1) Supervising the scheduling of appropriate hearings at each correc- 
tional institution or facility as may be required; 

(2) Arranging for the maintenance of parole eligibility lists for the board; 

(3) Assisting the board in the formulation, development and implemen- 


tation of procedures and policies; 


(4) Assisting in the preparation of the necessary forms and maintaining 
the records required for decisions of the board; 

(5) Conducting conferences and managing correspondence with interested 
persons who wish to be heard concerning the parole or revocation of parole 
of any committed person eligible for consideration; 

(6) Supervising all employees of the board; and 

(7) Developing and maintaining communication and cooperation between 


the board and other state agencies. 


History. 

Acts 1937, ch. 276, §§ 1, 2; 1949, ch. 18, 
§§ 1-3; mod. C. Supp. 1950, §§ 11818.1, 
11818.2 (Williams, §§ 11843.1, 11843.2); Acts 
1961, ch. 93, § 1; 1963, ch. 288, § 1; 1970, ch. 
488, § 1; 1972, ch. 636, §§ 1-8; 1976, ch. 806, 
Peltoo) elo foto 920.) 16> 1979... chi 359, 
§§ 2-5, 7;impl. am. Acts 1979, ch. 359, §§ 5, 26; 
Acts 1980, ch. 584, § 1; T.C.A. (orig. ed.), § 40- 
3601(4); Acts 1989, ch. 227, §§ 3-6; 1996, ch. 
972,§ 2; 1998, ch. 1049, §§ 26-28, 67; 2012, ch. 
727, § 14; 2012, ch. 800, § 49. 


Compiler’s Notes. 

For the preamble to the act concerning trans- 
fers of certain functions relating to probation 
and parole services and the community correc- 


tion grant program from the board of probation 
and parole to the department of correction, 
please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which amended sub- 
section (a), shall be fully accomplished on or 
before January 1, 2013. 

Acts 2012, ch. 800, § 1 provided that the act, 
which amended subdivision (a)(1), shall be 
known and cited as the “Tennessee Excellence, 
Accountability, and Management (T.E.A.M.) 
Act of 2012.” 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 23.10. 


40-28-105. Permanent office of board — Meetings — Compensation — 


Removal of members. 


(a) The permanent office of the board shall be at Nashville. 


(b) The board shall prescribe the times and places of its meetings and shall 
schedule hearings at each correctional institution or facility at times as may be 
necessary to discharge its duties. All votes taken by the board shall be by public 
ballot or public roll call. No secret ballots or secret roll calls shall be permitted. 

(c) The salaries of the members of the board shall be established by the 
governor at not more than eighty-five percent (85%) and not less than sixty 
percent (60%) of those established for Class 2 state officials under § 8-23-101; 
provided, that a member’s salary shall not be diminished during the term to 
which appointed. The salaries of the members of the board shall be equal 
except that of the chair, whose salary shall be set by the governor at a level 
commensurate with the increased duties and responsibilities. The salaries of 
employees of the board shall be set by the board. The requirements of 
§ 40-28-103(a) regarding personnel procedures shall apply to all actions under 
this subsection (c). | 

(d)(1) A majority of members of the board shall constitute a quorum for 

official administrative business. 

(2) The chair of the board may designate individual members of the board 
of parole and appoint hearing officers who shall be authorized to conduct 
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hearings, take testimony and make proposed findings of fact and recommen- 
dations to the board regarding a grant, denial, revocation or rescission of 
parole. The findings and recommendations shall be reduced to writing and 
reviewed by board members who shall adopt, modify or reject the 
recommendations. 

(3) The grant of parole shall require the concurrence of three (3) board 
members except as set out in subdivision (d)(4). 

(4) The grant of parole involving the following offenses shall require the 
concurrence of four (4) board members: 

(A) First degree murder; 

(B) Aggravated arson; 

(C) Aggravated child abuse and neglect (child six (6) years of age or 
less); 

(D) Aggravated rape; 

(E) Aggravated vehicular homicide; 

(F) Attempted first degree murder; 

(G) Conspiracy to commit first degree murder; 

(H) Especially aggravated kidnapping; 

(I) Especially aggravated robbery; 

(J) Rape of a child; 

(K) Second degree murder; 

(L) Adulteration of foods, liquids, or pharmaceuticals (serious bodily 
injury or death); 

(M) Aggravated child abuse or neglect (child six (6) years of age or 
above); 

(N) Aggravated kidnapping; 

(O) Aggravated sexual battery; 

(P) Aggravated sexual exploitation of a minor (obscene); 

(Q) Especially aggravated burglary; 

(R) Especially aggravated sexual exploitation of a minor; 

(S) Rape; 

(T) Solicitation to commit first degree murder; 

(U) Vehicular homicide by intoxication; 

(V) Aggravated assault; 

(W) Spousal rape; 

(X) Vehicular homicide; 

(Y) Voluntary manslaughter; 

(Z) Vehicular assault; and 

(AA) Any other offense for which punishment is life imprisonment. 

(5) Subdivision (d)(4) shall also apply to persons convicted of offenses 
repealed November 1, 1989, which would have constituted a conviction for 
one (1) of the enumerated offenses in subdivision (d)(4) had it been 
committed after November 1, 1989. 

(6) The denial of parole shall require the concurrence of three (3) board 
members, except the denial of parole involving the offenses as set out in 
subdivision (d)(4), shall require the concurrence of four (4) board members. 

(7) The recision of a parole grant shall require the concurrence of two (2) 
board members. 
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(8) The revocation of a parole grant shall require the concurrence of two 
(2) board members. 

(9) No board action shall be invalid because it is based upon the recom- 
mendation of a hearing officer. 

(10) The administrative continuance of a case will not require board 
approval. 

(11) Inmates whose parole has been revoked or rescinded, or who have 
been denied parole, or whose grant of parole has been rescinded, may 
request an appellate review by the board. The board shall establish a 
reasonable time limit for filing of the request. If the time limit is not met, the 
request for an appellate review will be denied. An appellate request will be 
screened by a board member or designee and a review will be conducted if 
there is new evidence or information that was not available at the time of the 
hearing, or if there are allegations of misconduct by the hearing official that 
are substantiated by the record or if there were significant procedural errors 
by a hearing official. The appellate review will be conducted from the record 
of the first hearing and the appearance of the inmate will not be necessary. 
If a board member decides that an appearance hearing is necessary, it will be 
scheduled before a board member or hearing officer who did not conduct the 
hearing that is the subject of the appeal. Asummary of the appellate hearing 
will be prepared and the board will vote after a review of the summary and 
the record of the first hearing. The decision after an appellate review will 
require the concurrence of three (3) board members. The decision rendered 
after an appellate review will be final. 

(e) When appropriate, the members of the board and the board’s employees 


shall be reimbursed for their reasonable and necessary travel expenses in 
accordance with the state comprehensive travel regulations. 

(f) The governor or the attorney general and reporter may seek the removal 
of a member of the board for knowing or willful misconduct in office or for 
knowing or willful neglect or failure to perform any duty enjoined upon a 
member of the board by any of the laws of this state or for the conviction of any 
crime which constitutes a felony under the laws of the state. This removal shall 
be accomplished through the removal procedure provided in title 8, chapter 47. 


History. 

Acts. 1937, ch. 276, § 2:,C, Supp. 1950, 
§ 11818.2 (Williams, § 11843.2); Acts 1978, ch. 
929, § 2; 1979, ch. 56, § 1; 1979, ch. 359, § 6; 
1981, ch. 80, § 3; T.C.A. (orig. ed.), § 40-3602; 
Acts 1983, ch. 325, § 7; 1988, ch. 880, § 3; 
1989, ch. 227, §§ 7, 8; 1989, ch. 506, § 3; 1997, 
ch. 488, § 1; 1999, ch. 456, §§ 1, 2. 


Compiler’s Notes. 

Acts 1999, ch. 456, § 3, provided that any 
costs associated with implementing the provi- 
sions of subsections (d)-(f) shall be paid for with 
funds that have been appropriated to the board. 


Acts 2012, ch. 727, § 1 amended § 4-3-104, 
which concerns name changes of departments 
and divisions, to provide that references to the 
board of probation and parole, formerly re- 
ferred to in this section, are deemed references 
to the board of parole. 


Cross-References. 

Misconduct involving public officials and em- 
ployees, title 39, ch. 16, part 4. 

Removal of officers, title 8, chapter 47. 
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NOTES TO DECISIONS < 


Analysis 


1. Evidence Considered. 
2. Procedure. 
3. Ex Post Facto. 


1. Evidence Considered. 

Provision of Acts 1913, ch. 8, § 3, prohibiting 
board from considering arguments or petitions 
of outside persons was repealed by implication 
by Acts 1937, ch. 276, § 2, granting unlimited 
power to board to make its own rules and by 
Acts 1937, ch. 276, § 3, authorizing board to 
compel attendance of witnesses together with 
all necessary documents. State ex rel. Neilson 
v. Harwood, 183 Tenn. 567, 194 S.W.2d 448, 
1946 Tenn. LEXIS 239 (1946). 


2. Procedure. 

Procedure of the former board of paroles in 
separately and independently reviewing cases 
and formulating parole decisions relying on the 


record compiled by the hearing officer does not 
violate the Open Meetings Act. Arnold v. Ten- 
nessee Bd. of Paroles, 956 S.W.2d 478, 1997 
Tenn. LEXIS 533 (Tenn. 1997). 

The requirements of T.C.A. § 40-28-502 ap- 
plicable to parole hearings does not apply to the 
procedure of the former board of paroles in 
making parole decisions. Arnold v. Tennessee 
Bd. of Paroles, 956 S.W.2d 478, 1997 Tenn. 
LEXIS 533 (Tenn. 1997). 


3. Ex Post Facto. 

The 1997 amendment to T.C.A. § 40-28-105 
was merely a procedural change which did not 
implicate the prohibitions against ex post facto 
laws. Application of the new statute to deny 
parole to an inmate serving a life sentence for a 
murder committed in 1977 did not violate ex 
post facto concerns. Miller v. Tenn. Bd. of Prob. 
& Paroles, 119 S.W.3d 696, 2003 Tenn. App. 
LEXIS 335 (Tenn. Ct. App. 2003). 


40-28-106. Hearings and investigations — Appointment of counsel for 


indigents — Reports on prisoners under consideration for 
pardon or commutation of sentence — Assessment of in- 
mates and parolees — Records and files. 


(a)(1) The board, or any member of the board, or any hearing officer may 
administer oaths and take the testimony of persons under oath. 

(2) For the purpose of any investigation made by the board or any member 
of the board in the performance of board duties, the board has the power to 
issue subpoenas to compel the attendance of witnesses and the production of 
books, papers and other documents pertaining to the subject of its inquiry. 

(3) The board is authorized to pay a witness a fee for expenses in 
attending a hearing pursuant to a subpoena as set forth in title 24, chapter 
4; provided, that no fee shall be paid to any incarcerated prisoner where 
transportation is provided by the sheriff. Section 40-25-106 shall apply to the 
terms of this subsection (a). The chair or presiding member shall certify the 
amount of the fees to the fiscal officer of the board and the fiscal officer shall 
authorize the payments. 

(4) If a person refuses to obey a subpoena, the board may petition any 
circuit or criminal court to request the person to attend, testify and produce 
evidence. The court may issue an order requiring the person to appear before 
the board when the court finds that the testimony or other evidence that the 
person may be able to produce is directly related to a matter with respect to 
which the board is empowered to make a determination. Failure to obey the 
order is punishable by the court as contempt or by a penalty of two hundred 
fifty dollars ($250). 

(b)(1) In any revocation hearing conducted by the board, or in cases of 
preliminary hearings, the board is authorized to appoint legal counsel for an 
indigent individual where necessary in obedience to the requirements of the 
United States supreme court. For this purpose, the Tennessee supreme court 
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shall prescribe by rule the nature of costs for which reimbursement may be 

allowed, and the limitations on and conditions for the reimbursement of 

costs as it deems appropriate in the public interest, subject to this subsection 

(b). The rules shall also specify the form and content of applications for 

reimbursement of costs to be filed in accordance with this subsection (b). 

(2) The administrative director of the courts shall administer this subsec- 
tion (b) and rules promulgated under subdivision (b)(1), and shall audit and 
review all applications for reimbursement of costs. Upon finding payment to 
be in order, the administrative director of the courts shall process the 
payment thereof out of money appropriated for that purpose. 

(3) Costs incurred by the state in providing legal counsel shall be 
minimized insofar as is possible and practicable by the appointment by the 
board of counsel from any legal services group functioning in the county in 
which the proceedings are held if the group is supported in whole or in part 
from federal, state, county or municipal moneys. 

(c) The board shall also have the powers and perform the duties when 
requested by the governor of collecting the records, making investigations, and 
reporting to the governor the facts, circumstances, criminal records, and the 
social, physical, mental and psychiatric conditions and histories of prisoners 
under consideration by the governor for pardon or commutation of sentence. 

(d)(1) The board shall identify the types of information necessary to enable 

the board to properly assess inmates being considered for action by the board 

and the performance of former inmates under parole supervision, and all 
other appropriate state and local officials and agencies, including the courts, 
shall provide assistance as requested. 

(2) The board shall, with assistance of the divisions cited in subdivision 
(d)(1), oversee the development of written procedures and controls to assure 
the early identification of offenders who become eligible for parole consider- 
ation, including those serving sentences in local detention facilities, through 
such means as the offender-based state correctional information system. 
(e)(1) In order to assure access to complete and adequate records on all 
inmates under consideration by the board, the board shall assist the 
department of correction and any other cooperating officials or agencies of 
the criminal justice system in identifying records needs of each agency in the 
criminal justice system and in the development of procedures to assure that 
the records are secured and maintained by the appropriate agencies, 
including official documentary statements of the circumstances surrounding 
the commission of a crime, prior criminal history, social history, community 
background assessments, psychological and health assessments, and other 
information useful in the evaluation and classification of inmates. 

(2) The board shall develop a comprehensive parole summary report form 
for completion by institutional staff or others mutually agreed by the board 
and the commissioner who shall assure that the reports required are 
completed prior to parole hearings. 

(f) Notwithstanding other law to the contrary and unless prohibited by 
federal law in a specific instance, the board shall be granted access to any 
record or information, public or otherwise, that it deems necessary to carry out 
its duties, and all officials and agencies, including the commissioners of 
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correction, safety, mental health and substance abuse services and intellectual 
and developmental disabilities, the director of the Tennessee bureau of 
investigation, wardens of institutions, courts and other state and local govern- 
ment officials and employees, shall accordingly respond to requests from the 
board under authority of this section and § 40-28-127. Access shall include, 
but not be limited to, information, records or reports developed under §§ 4-3- 
604, 4-6-140, and 4-6-141; §§ 39-12-101, 39-12-1038, 39-13-304, 39-16-402, 
39-16-403, 39-16-602, 39-16-603, 39-16-606, 39-16-607, 39-17-302, 39-17-3083, 
40-28-111 [repealed], 40-28-114, 40-28-119, 40-28-120 [repealed] and 40-28- 
121; §§ 41-1-111, 41-21-107, 41-21-222, 41-21-223 and 41-21-226; and title 41, 


chapter 21, parts 4 and 7. 


History. 

Acts 1937, ch. 276, § 3; mod. C. Supp. 1950, 
§ 11818.3 (Williams, § 11843.3); Acts 1961, ch. 
93, § 2; impl. am. Acts 1972, ch. 636, §§ 1-8; 
Acts 1978, ch. 929, § 3; 1979, ch. 359, § 8; 
1979, ch. 399, § 7; T.C.A. (orig. ed.), § 40-3603; 
Acts 1989, ch. 227, §§ 9-14; 1993, ch. 66, § 69; 
1996, ch. 675, § 35; 1998, ch. 1049, §§ 24, 29, 
66; 2001, ch. 355, § 2; 2010, ch. 1100, § 67; 
2012 eh 575)§ P282012reh i727, Sale: 


Compiler’s Notes. 

This section may be affected by Tenn. R. 
Crim. P. 17(g). 

This section may be affected by § 9-1-116, 
concerning entitlement to funds, absent appro- 
priation. 

Acts 2010, ch. 1100, § 153 provided that the 
commissioner of mental health and develop- 
mental disabilities, the commissioner of mental 
health, the commissioner of intellectual and 
developmental disabilities, and the commis- 
sioner of finance and administration are autho- 
rized to promulgate rules and regulations to 


effectuate the purposes of the act. All such rules 
and regulations shall be promulgated in accor- 
dance with the Uniform Administrative Proce- 
dures Act, compiled in title 4, chapter 5. 

For the preamble to the act concerning trans- 
fers of certain functions relating to probation 
and parole services and the community correc- 
tion grant program from the board of probation 
and parole to the department of correction, 
please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which amended sub- 
section (e), shall be fully accomplished on or 
before January 1, 2013. 

Sections 40-28-111 and 40-28-120, referred to 
in subsection (f), were repealed by Acts 2012, 
Ch 7 27. 


Cross-References. 
Counsel for indigents, title 40, ch. 14, part 2. 
Right to appointed counsel, § 40-14-103. 
Transportation of prisoner by sheriff, § 8-26- 
108. 
Witnesses living near court, § 40-25-106. 


NOTES TO DECISIONS 


1. Failure to Pay Fine or Restitution. 

In probation revocation proceedings for fail- 
ure to pay a fine or restitution, a sentencing 
court must inquire into the reasons for the 
failure to pay. If the probationer willfully re- 
fused to pay or failed to make sufficient bona 
fide efforts legally to acquire the resources to 
pay, the court may revoke probation and sen- 
tence the defendant to imprisonment within 
the authorized range of its sentencing author- 


ity. If the probationer could not pay despite 
sufficient bona fide efforts to acquire the re- 
sources to do so, the court must consider alter- 
native measures of punishment other than im- 
prisonment. Only if alternative measures are 
not adequate to meet the state’s interests in 
punishment and deterrence may the court im- 
prison a probationer who has made sufficient 
bona fide efforts to pay. State v. Dye, 715 S.W.2d 
36, 1986 Tenn. LEXIS 841 (Tenn. 1986). 


40-28-107. Reports of the board — Notification of release on parole to 
kidnapping hostages and victims. 


(a) The board shall make reports concerning the records, organization and 
work of the board as may from time to time be requested by the governor. 

(b) The board shall forward to the appropriate standing committees of the 
general assembly, designated by the speaker of the senate and the speaker of 
the house of representatives, the names of all persons released on parole, as 


505 PROBATION, PAROLES AND PARDONS 40-28-1138 
well as all persons receiving both favorable and unfavorable recommendations 
for executive clemency of any sort, together with the reasons for the recom- 
mendations. This information shall be furnished to the designated standing 
committees as soon as practicable after the board’s action. This information 
shall also be furnished to the appropriate district attorney general in whose 
district any such person was convicted. 

(c) Before a prisoner is released on parole, the board shall notify the 
following officials in the county in whose district the prisoner was convicted as 
well as the following officials in whose district the prisoner is to be released, if 
different: 

(1) The judge who sentenced the prisoner; 
(2) The district attorney general; 

(3) The sheriff; and 

(4) The chief of police. 

(d) At least three (3) days prior to the release on parole of a defendant 
convicted of any kidnapping offense involving a hostage or victim, the board 
shall notify the sheriff of the county in which the crime was committed and the 
sheriff shall make all reasonable and diligent efforts to notify the hostage or 
victim of the offense that the defendant will be released on parole. If the 
hostage or victim is less than eighteen (18) years of age or is otherwise 
unavailable, the sheriff shall make all reasonable and diligent efforts to so 
notify the family, if any, of the hostage or victim. 

(e) The board shall provide notification to those officials listed in subsection 
(c) in the event of an inmate’s release due to exoneration, commutation of 
sentence, or the granting of a pardon by the governor. 


History. Acts 2012, ch. 727, § 63 provided that the 


Acts 1937, ch. 276, § 2; C. Supp. 1950, 
§ 11818.2 (Williams, § 11843.2); Acts 1961, ch. 
93, § 3; 1979, ch. 359, § 10; 1981, ch. 60, § 1; 
T.C.A. (orig. ed.), § 40-3604; Acts 1986, ch. 5438, 
§ 1; 1987, ch. 169, § 1; 1988, ch. 648, § 4; 1989, 
ch. 227, §§ 15-20; 1993, ch. 336, § 6; 1999, ch. 
392,§ 4; 1999, ch. 516, § 2; 2012, ch. 727,§ 16. 


Compiler’s Notes. 

For the preamble to the act concerning trans- 
fers of certain functions relating to probation 
and parole services and the community correc- 
tion grant program from the board of probation 
and parole to the department of correction, 
please refer to Acts 2012, ch. 727. 


40-28-108 — 40-28-112. [Reserved.] 


implementation of the act, which amended sub- 
section (e), shall be fully accomplished on or 
before January 1, 2013. 


Cross-References. 

Notice to officials of convict’s release, § 41- 
21-224. 

Notification to kidnapping hostages or vic- 
tims, of convict’s release on parole or probation, 
§ 40-28-107. 

Open parole hearings, title 40, ch. 28, part 5. 

Parole, § 40-28-505. 


40-28-113. Prisoners to whom applicable. 


This part shall apply to every person sentenced to a state or county 
correctional facility and to those who may now be serving a sentence in a state 


or county correctional facility. 
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nd 


Cross-References. 
Correctional institutions and inmates gener- 
ally, title 41. 


History. 

Acts 1937, ch. 276, § 17; mod. C. Supp. 1950, 
§ 11818.17 (Williams, § 11843.17); Acts 1979, 
ch. 318, § 24; T.C.A. (orig. ed.), § 40-3610; Acts 
1989, ch. 227, § 27. 


40-28-114. Records of prisoners. 


As each prisoner sentenced is received at a classification center within the 
department of correction, it will further be the duty of the probation and parole 
officer of the district from which the prisoner was sent to cause to be obtained 
and forwarded to the board a summary from the trial judge and the district 


attorney general containing: 


(1) The facts as they developed at the trial; 

(2) The nature of the prisoner’s conviction; 

(3) The court in which the prisoner was sentenced; 

(4) The name of the trial judge; and 

(5) Copies of other probation reports as may have been made in order for 
the board to have the benefit of the reports when the prisoner becomes 
eligible for parole consideration or applies for executive clemency. 


History. 

Acts 1937, ch. 276, § 7; mod. C. Supp. 1950, 
§ 11818.7 (Williams, § 118438.7); Acts 1961, ch. 
93, § 9; modified; 1979, ch. 359, § 16; T.C.A. 
(orig. ed.), § 40-3611; Acts 1989, ch. 227, § 28; 
1998, ch. 1049, §§ 24, 35; 2012, ch. 727, § 22. 


Compiler’s Notes. 
For the preamble to the act concerning trans- 


40-28-115. Eligibility for parole. 


fers of certain functions relating to probation 
and parole services and the community correc- 
tion grant program from the board of probation 
and parole to the department of correction, 
please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which amended the 
introductory paragraph, shall be fully accom- 
plished on or before January 1, 2013. 


(a) Every person sentenced to an indeterminate sentence and confined in a 
state prison, after having served a period of time equal to the minimum 
sentence imposed by the court for the crime of which the person was convicted, 
shall be subject to the jurisdiction of the board. The time of release shall be 
discretionary with the board, but no such person shall be released before 
serving the minimum sentence nor before serving one (1) year. 

(b)(1) Every person sentenced to a determinate sentence and confined in a 
state prison, after having served a period of time equal to one half (14) of the 
sentence imposed by the court for the crime for which the person was 
convicted, but in no event less than one (1) year, shall likewise be subject to 
parole in the same manner provided for those sentenced to an indeterminate 
sentence. 

(2) The parole eligibility for each person who commits a crime on or after 
July 1, 1982, shall be determined by the criteria listed in the Criminal 
Sentencing Reform Act of 1982 [repealed]. 

(c) The action of the board in releasing prisoners shall be deemed a judicial 
function and shall not be reviewable if done according to law. 

(d) If a prisoner has been accorded a bona fide offer of employment, the 
board may release the prisoner on probationary parole under either of the 
following conditions: 
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(1) At any time not more than six (6) months before the prisoner’s date of 
eligibility for parole as provided in this chapter if, after all credit for good 
conduct, that eligibility shall occur more than eighteen (18) months and less 
than five (5) years from the date of sentence; or 

(2) At any time not more than one (1) year before the prisoner’s date of 
eligibility for parole as provided in this chapter if, after all credit for good 
conduct, that eligibility shall occur more than five (5) years from the date of 
sentence. 

(e) The prisoner shall at all times during probationary parole be under the 
jurisdiction of the board and the supervision of the department. The board may 
revoke the probationary parole for any reason satisfactory to it. 

(f) Notwithstanding any other provision of this chapter relating to parole 
eligibility, and when acting pursuant to the Tennessee Contract Sentencing Act 
of 1979, compiled in chapter 34 of this title, the board of parole is authorized 
to release a prisoner on parole on the date specified in a sentencing agreement 
entered into by the prisoner, the board and the department of correction. In 
granting parole, the board may impose any conditions and limitations that the 
board deems necessary. 

(g)(1) The general assembly declares it to be public policy that no person 

shall be granted parole, notwithstanding any law, rule or regulation to the 

contrary, until the person has successfully completed a test requiring that 
individual to master certain basic and other skills. The test shall include as 

a minimum requirement scoring at an eighth-grade reading level. This 

requirement shall not apply to any person certified by the commissioner of 

correction or the commissioner’s designee as being so intellectually disabled 
or mentally ill as to be incapable of learning at the required levels. 

Furthermore, this subsection (g) shall not apply to the following: 

(A) Persons who are incarcerated in county jails or workhouses; 

(B) Persons who are in the custody of the department of correction for 
less than one (1) year; or 

(C) Persons who have high school diplomas or the equivalent. 

(2) The commissioner or the commissioner’s designee, the board of parole 
and the state board of education shall jointly formulate policies and 
procedures to implement this subsection (g). 

(3) This subsection (g) shall be inapplicable to any inmate or group of 

inmates if the commissioner determines that its effectuation will increase 
the system’s inmate population and if the commissioner so certifies the 
determination to the governor. 
(h)(1) The department of correction shall not certify an inmate for a parole 
grant hearing, other than an initial grant hearing, if, at the time the 
department of correction would otherwise have certified the inmate as 
eligible, the inmate is classified as close custody. This decertification shall 
continue for the duration of the classification, and for a period of one (1) year 
thereafter. 

(2) The department of correction shall not certify an inmate for a parole 
grant hearing, other than an initial grant hearing, if, at the time the 
department of correction would otherwise have certified the inmate as 
eligible, the inmate is classified as maximum custody. This decertification 
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shall continue for the duration of the classification, and for a period of two (2) 


years thereafter. 


(i) When declining, revoking, or rescinding parole, the board is authorized to 
set the period of time before the prisoner receives another hearing on the same 
offense or offenses. However, no period set by the board shall exceed ten (10) 


years. 


History. 

Acts 1937, ch. 276, § 8; mod. C. Supp. 1950, 
§ 11818.8 (Williams, § 11843.8); Acts 1957, ch. 
162,§ 1; 1974, ch. 624, § 3; 1979, ch. 359, § 17; 
impl. am. Acts 1979, ch. 359, §§ 5, 26; Acts 
1979, ch. 386, § 2; T.C.A. (orig. ed.), § 40-3612; 
Acts 1985, ch. 254, § 1; 1985 (1st Ex. Sess.), ch. 
5, § 25; 1989, ch. 227, § 29; 1990, ch. 1011, § 1; 
1998, ch. 743, §§ 1, 2; 1998, ch. 1049, §§ 24, 66; 
1999, ch. 516, § 4; 2011, ch. 158, § 20; 2012, ch. 
727, § 23; 2016, ch. 870, § 1. 


Compiler’s Notes. 

Acts 1985 (1st Ex. Sess.), ch. 5, § 32, pro- 
vided that the department of correction shall 
consider the implementation of a plan whereby 
any inmate who has served five (5) years or 
more in the custody of the department be 
placed in a halfway house for a period of time 
prior to his release on supervised parole. 

For the preamble to the act concerning trans- 
fers of certain functions relating to probation 
and parole services and the community correc- 
tion grant program from the board of probation 
and parole to the department of correction, 
please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 


implementation of the act, which amended sub- 
sections (e)-(g), shall be fully accomplished on 
or before January 1, 2013. 

The Criminal Sentencing Reform Act of 1982, 
referred to in this section, was compiled in 
chapter 35 of this title, effective until Novem- 
ber 1, 1989, when the Criminal Sentencing 
Reform Act of 1989 took effect. The Criminal 
Sentencing Reform Act of 1982 was repealed by 
Acts 1989, ch. 591, which enacted the Criminal 
Sentencing Reform Act of 1989. 

For Preamble to act relative to parole hear- 
ings, see Acts 2016, ch. 870. 


Cross-References. 

Applicability of Criminal Sentencing Reform 
Act of 1989, § 40-35-117. 

Parole consideration for persons sentenced to 
consecutive sentences, § 40-20-110. 

Parole on recommendation of trial judge, 
§§ 40-22-102 — 40-22-1138. 

Prisoner becoming subject to parole laws on 
suspension of sentence, § 40-22-104. 


Textbooks. 
Tennessee Jurisprudence, 20 Tenn. Juris., 
Pardon and Parole, § 7. 


NOTES TO DECISIONS 


Analysis 


Argument to Jury. 

Good Time Credits. 
Board’s Discretion. 

. Eligibility Date. 
—Review of Board Action. 
—Seriousness of Offense. 


eS Se I 


. Argument to Jury. 

It was improper for district attorney general 
to argue effect of indeterminate sentence law 
before jury in a murder case. Graham v. State, 
202 Tenn. 423, 304 S.W.2d 622, 1957 Tenn. 
LEXIS 407 (1957). 

In a trial occurring before the Farris decision, 
5385 S.W.2d 608 (Tenn. 1976), held the last 
paragraph of § 40-20-107 unconstitutional, 
where the trial court permitted the prosecution 
to argue to the jury the possible effects of the 
parole, good time and honor grade statutes on 
any sentence imposed, in an appeal decided 
after the Farris decision the court looked to the 
circumstances of the case to determine if the 
argument, though improper, was prejudicial 
and concluded that it was harmless error. 


Buckingham vy. State, 540 S.W.2d 660, 1976 
Tenn. Crim. App. LEXIS 373 (Tenn. Crim. App. 
1976), cert. denied, Buckingham v. Tennessee, 
429 U.S. 1049, 97S. Ct. 759, 50 L. Ed. 2d 764, 
1977 U.S. LEXIS 331 (1977). 


2. Good Time Credits. 

Good and honor time credit is not applicable 
in calculating parole eligibility for one serving a 
determinate sentence. McFadden v. State, 532 
S.W.2d 944, 1975 Tenn. Crim. App. LEXIS 318 
(Tenn. Crim. App. 1975). 


3. Board’s Discretion. 

Parole eligibility comes when the minimum 
sentence is served less all credits for good and 
honor time as calculated from the minimum 
sentence and subtracted from the minimum 
sentence — but prisoner’s release is still discre- 
tionary with the former board of pardons and 
paroles. Farris v. State, 535 S.W.2d 608, 1976 
Tenn. LEXIS 583 (Tenn. 1976). 

A prisoner has no absolute right to be re- 
leased on parole, even though he has a clean 
conduct record, and has served the minimum 
term for his offense. Robinson v. Traughber, 13 
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S.W.3d 361, 1999 Tenn. App. LEXIS 648 (Tenn. 
Ct. App. 1999). 


4, Eligibility Date. 

The parole eligibility date on a determinate 
sentence is set by this section which contains no 
provision for aggregating sentences and is sin- 
gular in concept. Howell v. State, 569 S.W.2d 
428, 1978 Tenn. LEXIS 620 (Tenn. 1978). 


5. —Review of Board Action. 

The action of the parole board in releasing 
prisoners is not reviewable if done according to 
law. Flowers v. Traughber, 910 S.W.2d 468, 
1995 Tenn. Crim. App. LEXIS 583 (Tenn. Crim. 
App. 1995). 

A limited form of review of the parole board’s 
decision is available under the writ of certiorari 
to determine whether the board exceeded its 
jurisdiction, or has acted illegally, fraudulently 
or arbitrarily. Robinson v. Traughber, 13 S.W.3d 
361, 1999 Tenn. App. LEXIS 648 (Tenn. Ct. 
App. 1999). 

Petitioner’s challenge to the intrinsic correct- 
ness of the board’s decision, and not to its 
legality, was beyond the scope of review under 
the common law writ of certiorari. Robinson v. 
Traughber, 13 S.W.3d 361, 1999 Tenn. App. 
LEXIS 648 (Tenn. Ct. App. 1999). 

Appellate court reversed an order dismissing 
a prisoner’s claim that the parole board acted 
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arbitrarily in deferring the next consideration 
of his parole for 20 years where the decision to 
defer consideration for so many years was 
found to have been an arbitrary exercise of the 
board’s authority and the prisoner had stated a 
cause of action which entitled him to a writ of 
certiorari. Baldwin v. Tenn. Bd. of Paroles, 125 
S.W.3d 429, 2003 Tenn. App. LEXIS 575 (Tenn. 
Ct. App. 2003), appeal denied, — S.W.3d —, 
2003 Tenn. LEXIS 1266 (Tenn. Dec. 22, 2003). 

Because an inmate was not entitled to mul- 
tiple release eligibility dates and consideration 
for custodial parole, his petition alleging that 
the Tennessee Board of Probation and Parole 
and Board officials deprived him of the privi- 
lege to be heard for custodial parole failed to 
state a claim on which relief could be granted; 
therefore, the trial court properly granted the 
motions of the Board and officials to dismiss the 
inmate’s petition for common law writ of certio- 
rari pursuant to T.C.A. §§ 27-8-101 and 27-9- 
101. Stewart v. Schofield, 368 S.W.3d 457, 2012 
Tenn. LEXIS 376 (Tenn. May 25, 2012). 


6. —Seriousness of Offense. 

Seriousness of offense is a valid ground for 
denying parole in Tennessee. Robinson v. 
Traughber, 13 S.W.3d 361, 1999 Tenn. App. 
LEXIS 648 (Tenn. Ct. App. 1999). 


(a)(1) The board has the power to cause to be released on parole any person 
the department has declared eligible for parole consideration. 
(2) No person convicted of a sex crime shall be released on parole unless 


a psychiatrist or licensed psychologist designated as a health service 
provider has evaluated the inmate and determined to a reasonable medical 
or psychological certainty that the inmate does not pose the likelihood of 
committing sexual assaults upon release from confinement. The evaluations 
shall be provided by psychiatrists or licensed psychologists designated as 
health service providers whose services are contracted for and funded by the 
board. 

(b) Notwithstanding any other provision of this chapter relating to parole 
eligibility, and when acting pursuant to the Tennessee Contract Sentencing Act 
of 1979, compiled in chapter 34 of this title, the board is authorized to release 
a prisoner on parole on the date specified in a sentencing agreement entered 
into by the prisoner and the board. In granting parole, the board may impose 
any conditions and limitations that the board deems necessary. 


History. 

Acts 1918, ch. 8, § 3; impl. am. Acts 1915, ch. 
20, § 7; Shan., § 7202a6; impl. am. Acts 1919, 
ch. 39, § 2; impl. am. Acts 1928, ch. 7, § 42; 
mod. Code 1932, § 11771; impl. am. Acts 1937, 
ch. 276, §§ 1, 3; C. Supp. 1950, § 11771; Acts 
1957, ch. 353, § 1; 1961, ch. 93, § 10; 1965, ch. 
273, §§ 1, 2; impl. am. Acts 1972, ch. 636, § 1; 
Acts 1973, ch. 370, §§ 1, 2; 1974, ch. 624, § 4; 


modified; impl. am. Acts 1979, ch. 359, §§ 5, 26; 
Acts 1979, ch. 359, § 18; 1979, ch. 386, § 3; 
T.C.A. (orig. ed.), § 40-3613; Acts 1985 (1st Ex. 
Sess.), ch. 5, § 26; 1989, ch. 227, § 30; 1989, ch. 
591, § 8; 1992, ch. 991, § 17; 1998, ch. 1049, 
S24 2012 Ch Tel. S24. 


Compiler’s Notes. 
Acts 1985 (1st Ex. Sess.), ch. 5, § 32, pro- 
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vided that the department of correction shall 
consider the implementation of a plan whereby 
any inmate who has served five (5) years or 
more in the custody of the department be 
placed in a halfway house for a period of time 
prior to his release on supervised parole. 

For the preamble to the act concerning trans- 
fers of certain functions relating to probation 
and parole services and the community correc- 
tion grant program from the board of probation 
and parole to the department of correction, 
please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which amended sub- 
division (a)(1), shall be fully accomplished on or 
before January 1, 2013. 


Cross-References. 
Eligibility for parole, § 40-28-115. 
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Sex offenders, title 33, ch. 6, part 8. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 32.2, 32.60. 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, § 49; 20 Tenn. Juris., Par- 
don and Parole, § 7. 


Law Reviews. 

The Habitual Offender Laws of Tennessee 
(Steven W. Feldman), 14 Mem. St. U.L. Rev. 
293 (1984). 


Attorney General Opinions. 

Retroactive custodial parole hearing autho- 
rized for first of consecutive sentences, OAG 
98-089 (4/15/98). 


NOTES TO DECISIONS 


Analysis 


. Eligibility Date. 

. Discretion of Board. 

. Effect of Parole. 

. Sentence for Crime Committed While on 
Parole. 

Good Time Credit. 

. Instructions. 

Argument to the Jury. 

Type of Sentence for Application. 

. Conditions. 

10. Sex Crime. 


1. Eligibility Date. 

The parole eligibility date on a determinate 
sentence is set by § 40-28-115 which contains 
no provision for aggregating sentences and is 
singular in concept. Howell v. State, 569 S.W.2d 
428, 1978 Tenn. LEXIS 620 (Tenn. 1978). 


m GO De 
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2. Discretion of Board. 

Granting of parole is a discretionary matter 
vested exclusively in the board of paroles. Doyle 
v. Hampton, 207 Tenn. 399, 340 S.W.2d 891, 
1960 Tenn. LEXIS 471 (1960). 

Appellate court reversed an order dismissing 
a prisoner’s claim that the parole board acted 
arbitrarily in deferring the next consideration 
of his parole for 20 years where the decision to 
defer consideration for so many years was 
found to have been an arbitrary exercise of the 
board’s authority and the prisoner had stated a 
cause of action which entitled him to a writ of 
certiorari. Baldwin v. Tenn. Bd. of Paroles, 125 
S.W.3d 429, 2003 Tenn. App. LEXIS 575 (Tenn. 
Ct. App. 2003), appeal denied, — S.W.3d —, 
2003 Tenn. LEXIS 1266 (Tenn. Dec. 22, 2003). 


3. Effect of Parole. 

Convict on parole remained in custody of 
board and was not subject to imprisonment in 
the county jail under a sentence for a conviction 


occurring prior to his imprisonment. State ex 
rel. Nicholson v. Bush, 136 Tenn. 478, 190 S.W. 
453, 1916 Tenn. LEXIS 150 (1916). 

During the period of the parole the prisoner 
cannot be rearrested under a capias or other- 
wise and placed in the penitentiary, jail or 
workhouse under a conviction had prior to the 
conviction upon which he is serving as a parolee 
from the state penitentiary. Doyle v. Hampton, 
207 Tenn. 399, 340 S.W.2d 891, 1960 Tenn. 
LEXIS 471 (1960). 


4, Sentence for Crime Committed While 
on Parole. 

A defendant who commits a crime while on 
parole from a life sentence can be tried for that 
crime and sentenced and such sentence runs 
consecutively to the life sentence becoming ef- 
fective if at any time the defendant is pardoned 
on the previous life sentence. Bosley v. State, 
218 Tenn. 134, 401 S.W.2d 770, 1966 Tenn. 
LEXIS 555 (1966). 


5. Good Time Credit. 

Good time credit is not used to calculate the 
parole eligibility date of one serving a determi- 
nate sentence. McFadden v. State, 532 S.W.2d 
944, 1975 Tenn. Crim. App. LEXIS 318 (Tenn. 
Crim. App. 1975). 


6. Instructions. 

Where in a prosecution for first degree mur- 
der the jury was erroneously instructed as to 
the time when defendant would be eligible for 
parole from a life sentence, the court held such 
error did not justify a reversal of the conviction 
but remanded the case for a redetermination of 
punishment. Tosh v. State, 527 S.W.2d 146, 
1975 Tenn. Crim. App. LEXIS 327 (Tenn. Crim. 
App. 1975). 

Where the court failed to charge on eligibility 
for parole as required by former § 40-20-107, 
there was no error since the Tennessee su- 
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preme court held the pertinent part of former 
§ 40-20-107 unconstitutional. Walker v. State, 
544 S.W.2d 905, 1976 Tenn. Crim. App. LEXIS 
337 (Tenn. Crim. App. 1976). 

In a prosecution for aggravated sexual bat- 
tery, the trial court did not abuse its discretion 
in refusing to charge the jury with the provi- 
sions contained in T.C.A. § 40-28-116. State v. 
Campbell, 904 S.W.2d 608, 1995 Tenn. Crim. 
App. LEXIS 189 (Tenn. Crim. App. 1995). 


7. Argument to the Jury. 

In a trial occurring before the Farris decision, 
5385 S.W.2d 608 (Tenn. 1976), held the last 
paragraph of § 40-20-107 unconstitutional, 
where the trial court permitted the prosecution 
to argue to the jury the possible effects of the 
parole, good time and honor grade statutes on 
any sentence imposed, in an appeal decided 
after the Farris decision the court looked to the 
circumstances of the case to determine if the 
argument, though improper, was prejudicial 
and concluded that it was harmless error. 
Buckingham v. State, 540 S.W.2d 660, 1976 
Tenn. Crim. App. LEXIS 373 (Tenn. Crim. App. 
1976), cert. denied, Buckingham v. Tennessee, 
429 U.S. 1049, 97 S. Ct. 759, 50 L. Ed. 2d 764, 
1977 U.S. LEXIS 331 (1977). 


8. Type of Sentence for Application. 

This section does not contemplate consecu- 
tive sentences and has no application to deter- 
minate sentences, with the exception of life 
sentences, but not multiple life sentences. How- 
ell v. State, 569 S.W.2d 428, 1978 Tenn. LEXIS 
620 (Tenn. 1978). 


9. Conditions. 

Warrantless search of defendant’s residence, 
made pursuant to a written condition of her 
parole, was reasonable under the U.S. Const. 
amend. IV and Tenn. Const. art. I, § 7, even if 
made without any reasonable, individualized, 
or particularized suspicion; under the totality 
of the circumstances, the police officer’s deci- 
sion to search defendant’s residence was not 
unreasonable. There was no proof that the 
officer acted for any reason other than the 
furtherance of legitimate law enforcement con- 
cerns as defendant had been convicted of drug 
offenses in two states and the officer had infor- 
mation from an informant that she was in- 
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volved in selling crack cocaine; he verified de- 
fendant’s parole status and the warrantless 
search condition before he searched her resi- 
dence and neither the search of defendant’s 
vehicle nor that of her residence was unreason- 
ably lengthy—that the total time of defendant’s 
detention might have been at most two hours 
and included a short trip by defendant in her 
own vehicle did not so prolong the detention as 
to make the search unreasonable. State v. 
Turner, 297 S.W.3d 155, 2009 Tenn. LEXIS 678 
(Tenn. Oct. 15, 2009). 

Parole condition requiring that the parolee 
submit to warrantless searches is reasonable in 
light of the parolee’s significantly diminished 
privacy interests, the goals sought to be at- 
tained by early release, and society’s legitimate 
interest in protecting itself against recidivism; 
therefore, the Tennessee Constitution permits 
a parolee to be searched without any reason- 
able or individualized suspicion where the pa- 
rolee has agreed to warrantless searches by law 
enforcement officers. Importantly, such 
searches may be undertaken only if the search- 
ing officer has prior knowledge of the parolee’s 
status as subject to such searches; the totality 
of the circumstances surrounding a warrant- 
less, suspicionless search of a parolee must be 
examined to determine whether the search is 
constitutionally unreasonable. State v. Turner, 
297 S.W.3d 155, 2009 Tenn. LEXIS 678 (Tenn. 
Oct. 15, 2009). 


10. Sex Crime. 

Members of the Tennessee Board of Proba- 
tion and Parole did not act arbitrarily and 
capriciously by failing to consider the opinion of 
a psychiatrist or licensed clinical psychologist 
because the Board had enough evidence to 
sustain its decision to deny parole; the inmate 
was not being released, and the statute stated 
that there had be a clinical evaluation prior to 
the release of an inmate convicted of a sex 
crime, not prior to the Board’s determination of 
an inmate’s likelihood to re-offend. Wells v. 
Tenn. Bd. of Prob. & Parole, — S.W.3d —, 2014 
Tenn. App. LEXIS 633 (Tenn. Ct. App. Oct. 6, 
2014), appeal denied, — S.W.3d —, 2015 Tenn. 
LEXIS 248 (Tenn. Mar. 16, 2015), cert. denied, 
193 L. Ed. 2d 95, 1868. Ct. 121, —U.S. —, 2015 
U.S. LEXIS 5700 (U.S. 2015). 


40-28-117. Grounds for parole — Terms. 


(a)(1) Parole being a privilege and not a right, no prisoner shall be released 
on parole merely as a reward for good conduct or efficient performance of 
duties assigned in prison, but only if the board is of the opinion that there is 
reasonable probability that the prisoner, if released, will live and remain at 
liberty without violating the law, and that the prisoner’s release is not 
incompatible with the welfare of society. If the board so determines, the 
prisoner may be paroled and if paroled shall be allowed to go upon parole 
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outside of prison walls and enclosure upon the terms and conditions as the 
board shall prescribe, but to remain while thus on parole in the legal custody 
of the warden of the prison or the supervisor of the county jail or workhouse 
from which the prisoner is paroled, until the expiration of parole. The terms 
and conditions of parole set by the board may specifically include the 
requirement that a prisoner pay restitution to the victims of the crimes for 
which the prisoner had been sentenced to prison, to compensate them for 
their personal injuries or property losses or both proximately caused through 
the commission of those crimes. 

(2)(A) For any prisoner paroled on or after July 1, 2014, the terms and 

conditions may specifically include that the prisoner, upon release, use a 

transdermal monitoring device or other alternative monitoring device if, 

in the opinion of the board, the prisoner’s use of alcohol or drugs was a 

contributing factor in one (1) or more of the offenses for which the prisoner 

is being paroled. 

(B) As used in this subdivision (a)(2), “transdermal monitoring device” 
means any device or instrument that is attached to the person, designed to 
automatically test the alcohol or drug content in a person by contact with 
the person’s skin at least once per one-half (2) hour regardless of the 
person’s location, and which detects the presence of alcohol or drugs and 
tampering, obstructing, or removing the device. If the board includes use 
of a transdermal monitoring device or alternative monitoring device as a 
term and condition on or after July 1, 2016, but determines that the person 
is indigent, the board shall order that the portion of the costs of the device 
that the person is unable to pay be paid by the electronic monitoring 
indigency fund, established in § 55-10-419. 

(b) Every prisoner who has never been granted a parole of any type by the 
board on a particular sentence of imprisonment shall be granted a mandatory 
parole by the board subject to the following restrictions: 

(1) Prisoners serving an indeterminate or determinate sentence with a 
maximum term of two (2) years up to ten (10) years inclusive, as fixed by the 
court, shall be paroled by the board ninety (90) days prior to the completion 
of the maximum term of sentence less credit for good and honor time and 
incentive time; 

(2) Prisoners serving a determinate or indeterminate sentence with a 
maximum term of more than ten (10) years as fixed by the court, shall be 
paroled by the board six (6) months prior to the completion of the maximum 
term of sentence less credit for good and honor time and incentive time; 

(3) All prisoners mandatorily paroled shall be paroled under the provi- 
sions and conditions as the board may deem necessary. A violation of the 
provisions and conditions shall subject the prisoner to all the penalties and 
provisions of law now provided for violation of the terms of parole. Upon a 
violation, the prisoner shall not receive another mandatory parole, but may 
be paroled in the discretion of the board; 

(4) Mandatory parole shall not be construed to grant parole earlier than 
set forth in §§ 40-28-115 — 40-28-119; 

(5) Every prisoner released on mandatory parole shall receive a money 
and clothing allowance, as set out in § 41-21-219, for prisoners released on 
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(6) Prisoners who have been convicted of a sex offense shall not be 
released on mandatory parole unless they have been evaluated and met the 
requirement described in § 40-28-116(a). 


History. 

Acts 1937, ch. 276, § 9; C. Supp. 1950, 
§ 11818.9 (Williams, § 11843.9); Acts 1961, ch. 
93, § 11; 1974, ch. 624, § 5; 1975, ch. 99, § 1; 
1979, ch. 313, § 1; T.C.A. (orig. ed.), § 40-3614; 
Acts 1989, ch. 227, §§ 31-33; 2014, ch. 567, § 2; 
2016, ch. 993, § 18; 2018, ch. 1046, § 3. 


Compiler’s Notes. 

This section may be affected by § 9-1-116, 
concerning entitlement to funds, absent appro- 
priation. 

Acts 2014, ch. 567, § 6 provided that the act, 
which added subdivision (a)(2), shall be known 
and may be cited as “Amelia’s Law”. 

Acts 2018, ch. 1046, § 12 provided that the 
act, which amended this section, shall apply to 
offenses committed on or after July 1, 2018. 


Amendments. 
The 2018 amendment substituted “electronic 


monitoring indigency” for “DUI monitoring” 
preceding “fund” in (a)(2)(B). 


Effective Dates. 
Acts 2018, ch. 1046, § 12. July 1, 2018. 


Cross-References. . 

Clothing, money and transportation fur- 
nished on discharge, § 41-21-219. 

Sex offenders, title 33, ch. 6, part 8. 


Attorney General Opinions. 

Retroactive custodial parole hearing autho- 
rized for first of consecutive sentences, OAG 
98-089 (4/15/98). 

The board of probation and parole is autho- 
rized to condition parole on payment of fines 
but not criminal court costs, OAG 06-062 
(4/5/06). 


NOTES TO DECISIONS 


Analysis 


. Constitutionally Protected Interests. 
Discretion of Board. 

. —Right to Parole. 

. —Power of Courts. 

. Status of Parolee. 

Parole Denial Upheld. 

. Sentence Reduction Credits. 


pep NHOTPRWNe 


. Constitutionally Protected Interests. 
Although this section does not create a lib- 
erty interest, the overall Tennessee parole 
scheme, particularly Tenn. Comp. R. & Regs. R. 
1100-1-1-.06 of the Rules of Tennessee Board of 
Parole, does create a liberty entitlement pro- 
tected by the due process clause. Mayes v. 
Trammell, 751 F.2d 175, 1984 U.S. App. LEXIS 
15557 (6th Cir. Tenn. 1984), superseded by 
statute as stated in, Wright v. Trammell, 810 
F.2d 589, 1987 U.S. App. LEXIS 7640 (6th Cir. 
Tenn. 1987), superseded by statute as stated in, 
Dace v. Mickelson, 816 F.2d 1277, 1987 U.S. 
App. LEXIS 5461 (8th Cir. S.D. 1987), super- 
seded by statute as stated in, Robinson v. Board 
of Paroles, 878 F.2d 382, 1989 U.S. App. LEXIS 
9161 (6th Cir. Tenn. 1989), superseded by stat- 
ute as stated in, Wells v. Tennessee Bd. of 
Paroles, 909 S.W.2d 826, 1995 Tenn. App. 
LEXIS 487 (Tenn. Ct. App. 1995), superseded 
by statute as stated in, Jordan v. Tennessee Bd. 
of Paroles, — S.W.2d —, 1997 Tenn. App. 
LEXIS 27 (Tenn. Ct. App. Jan. 15, 1997), super- 
seded by statute as stated in, Teague v. Cox, — 
F. Supp. 2d —, 2008 U.S. Dist. LEXIS 48971 
(E.D. Tenn. June 19, 2008). 


An inmate has a constitutionally protected 
right to present evidence at his parole hearing. 
Mayes v. Trammell, 751 F.2d 175, 1984 U.S. 
App. LEXIS 15557 (6th Cir. Tenn. 1984), super- 
seded by statute as stated in, Wright v. Tram- 
mell, 810 F.2d 589, 1987 U.S. App. LEXIS 7640 
(6th Cir. Tenn. 1987), superseded by statute as 
stated in, Dace v. Mickelson, 816 F.2d 1277, 
1987 U.S. App. LEXIS 5461 (8th Cir. S.D. 
1987), superseded by statute as stated in, Rob- 
inson v. Board of Paroles, 878 F.2d 382, 1989 
U.S. App. LEXIS 9161 (6th Cir. Tenn. 1989), 
superseded by statute as stated in, Wells v. 
Tennessee Bd. of Paroles, 909 S.W.2d 826, 1995 
Tenn. App. LEXIS 487 (Tenn. Ct. App. 1995), 
superseded by statute as stated in, Jordan v. 
Tennessee Bd. of Paroles, — S.W.2d —, 1997 
Tenn. App. LEXIS 27 (Tenn. Ct. App. Jan. 15, 
1997), superseded by statute as stated in, 
Teague v. Cox, — F. Supp. 2d —, 2008 U.S. Dist. 
LEXIS 48971 (E.D. Tenn. June 19, 2008). 

After a pro se prisoner argued that the appli- 
cation of harsher, more severe statutes at his 
1998 parole hearing caused him to be denied 
parole, because, if the laws and rule which were 
in effect in 1974 had been used, the outcome of 
the hearing would have been different, the 
appellate court vacated the decision and re- 
manded to the district court with the instruc- 
tions that discovery be limited to a class of 
inmates with comparable convictions and sen- 
tences so that the prisoner would have the 
opportunity to acquire data evidencing the 
practical implementation of the parole provi- 
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sions in question. Dyer v. Bowlen, 465 F.3d 280, 
2006 FED App. 330P, 2006 U.S. App. LEXIS 
22221 (6th Cir. 2006). 

Parole board’s use of laws and procedures, 
including T.C.A. § 40-28-117 and T.C.A. § 40- 
35-503(b), which were in effect at the time of 
inmate’s parole hearing, rather than use of 
laws in effect at the time of his offense, did not 
violate the ex post facto clause of U.S. Const. 
art. I., § 10, because evidence submitted by 
inmate was insufficient to show that retroactive 
application of the laws created sufficient risk of 
increasing the measure of punishment at- 
tached to his crime. Teague v. Cox, — F. Supp. 
2d —, 2008 U.S. Dist. LEXIS 48971 (E.D. Tenn. 
June 19, 2008). 

Warrantless search of defendant’s residence, 
made pursuant to a written condition of her 
parole, was reasonable under the U.S. Const. 
amend. IV and Tenn. Const. art. I, § 7, even if 
made without any reasonable, individualized, 
or particularized suspicion; under the totality 
of the circumstances, the police officer’s deci- 
sion to search defendant’s residence was not 
unreasonable. There was no proof that the 
officer acted for any reason other than the 
furtherance of legitimate law enforcement con- 
cerns as defendant had been convicted of drug 
offenses in two states and the officer had infor- 
mation from an informant that she was in- 
volved in selling crack cocaine; he verified de- 
fendant’s parole status and the warrantless 
search condition before he searched her resi- 
dence and neither the search of defendant’s 
vehicle nor that of her residence was unreason- 
ably lengthy, that the total time of defendant’s 
detention might have been at most two hours 
and included a short trip by defendant in her 
own vehicle did not so prolong the detention as 
to make the search unreasonable. State v. 
Turner, 297 S.W.3d 155, 2009 Tenn. LEXIS 678 
(Tenn. Oct. 15, 2009). 


2. Discretion of Board. 

The granting of parole is a discretionary 
matter vested exclusively in the former board of 
pardons and paroles. Doyle v. Hampton, 207 
Tenn. 399, 340 S.W.2d 891, 1960 Tenn. LEXIS 
471 (1960); State ex rel. Ivey v. Meadows, 216 
Tenn. 678, 393 S.W.2d 744, 1965 Tenn. LEXIS 
614 (1965). 

Trial court properly determined that the in- 
mate was not eligible for parole under T.C.A. 
§ 40-28-117(b) where he had received a life 
sentence plus additional time, and thus there 
was no way to determine six months prior to 
the completion of his maximum term. Powers v. 
Tennessee Bd. of Probation & Paroles, — 
S.W.3d —, 2007 Tenn. App. LEXIS 328 (Tenn. 
Ct. App. May 23, 2007). 


3. —Right to Parole. 

A prisoner has no absolute right to be re- 
leased on parole when he has a clean conduct 
record and has served the minimum term for 
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his offense. State ex rel. Wade v. Norvell, 1 
Tenn. Crim. App. 447, 443 S.W.2d 839, 1969 
Tenn. Crim. App. LEXIS 285 (Tenn. Crim. App. 
1969). 

Tennessee laws and regulations create no 
right to parole, or to due process in the conduct 
of a parole hearing. Hinds v. Tennessee, 888 F. 
Supp. 854, 1995 U.S. Dist. LEXIS 8121 (W.D. 
Tenn. 1995). 

An inmate was not entitled to mandatory 
parole under T.C.A. § 40-28-117(b), because 
inmate’s crime was committed after July 1, 
1982, and mandatory parole had been abol- 
ished for all crimes committed after that date. 
Hickman v. Tenn. Bd. of Paroles, 78 S.W.3d 285, 
2001 Tenn. App. LEXIS 773 (Tenn. Ct. App. 
2001). 

Writ of certiorari was denied in an inmate’s 
challenge to the denial of parole, because due 
process was not violated by the failure to hold 
the hearing on the inmate’s release eligibility 
date; there was no constitutionally protected 
liberty interest in parole. Gordon v. Tenn. Bd. of 
Prob. & Parole, — S.W.38d —, 2007 Tenn. App. 
LEXIS 492 (Tenn. Ct. App. July 30, 2007). 


4, —Power of Courts. 

The courts have no jurisdiction to exercise 
authority or control or command or dominion 
over the board of probation and paroles in the 
exercise of its statutory duties with reference to 
the parole of prisoners and allowance or forfei- 
ture of time credits upon their sentences. State 
ex rel. Wade v. Norvell, 1 Tenn. Crim. App. 447, 
443 $.W.2d 839, 1969 Tenn. Crim. App. LEXIS 
285 (Tenn. Crim. App. 1969). 


5. Status of Parolee. 

Parole is nothing more than a conditional 
suspension of sentence and the sentence of the 
prisoner does not expire because of the parole 
nor during the pendency of the parole, and 
during this time he is still in the custody of the 
penal authorities of the state and subject to the 
provisions upon which he has been paroled. 
Doyle v. Hampton, 207 Tenn. 399, 340 S.W.2d 
891, 1960 Tenn. LEXIS 471 (1960). 

Parolee remains under the confinement of his 
sentence while on parole. Doyle v. Hampton, 
207 Tenn. 399, 340 S.W.2d 891, 1960 Tenn. 
LEXIS 471 (1960). 


6. Parole Denial Upheld. 

Trial court did not err in dismissing an in- 
mate’s petition for a common law writ of certio- 
rari challenging the decision of the Tennessee 
Board of Parole denying him parole because the 
Board’s decision was not illegal, arbitrary, or 
fraudulent; the record supported the Board’s 
decision to deny the inmate appeal based on the 
seriousness of his offense because the offense, 
murder, was serious, heinous, and violent, and 
it was all the more so because of the young age 
of his victim. Bibbs v. Tenn. Bd. of Parole, — 
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S.W.3d —, 2016 Tenn. App. LEXIS 277 (Tenn. 
Ct. App. Apr. 22, 2016). 


7. Sentence Reduction Credits. 

Defendant was not eligible for mandatory 
parole until six months prior to the completion 
of his determinate 99 year sentence; sentence 
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reduction credits could only assist defendant in 
determining the earliest date on which defen- 
dant would become eligible for parole under 
T.C.A. § 40-28-117. Richardson v. Tennessee 
Dep’t of Correction, 33 S.W.3d 818, 2000 Tenn. 
App. LEXIS 353 (Tenn. Ct. App. 2000). 


40-28-118. Determination as to paroles — Supervision of parolees. 


(a) Subject to other provisions of law, the board is charged with the duty of 
determining what prisoners serving a felony sentence of more than two (2) 
years or consecutive felony sentences equaling a term greater than two (2) 
years in state prisons, jails and county workhouses may be released on parole 
and when and under what conditions. 

(b) When the director of probation and parole issues a warrant for the 
retaking of a parolee pursuant to § 40-28-607, the board is charged with 
determining whether violation of parole conditions exists in specific cases and 
of deciding the action to be taken in reference to the violation. 

(c) It is also the duty of the members of the board to study the prisoners 
confined in the prisons, workhouses and jails when they are eligible for parole 


consideration so as to determine their ultimate fitness to be paroled. 


History. 

Acts 1937, ch. 276, § 6; C. Supp. 1950, 
§ 11818.6 (Williams, § 11843.6); Acts 1961, ch. 
93; § 123'1974) ch. 624; $ 6;:1977, ch. 22;-§'1; 
1979, ch. 359, § 19; T.C.A. (orig. ed.), § 40- 
3615; Acts 1989, ch. 227, §§ 34-36; 1990, ch. 
129, § 3; 1998, ch. 1049, §§ 23, 25; 2012, ch. 
Ned, 20. 


Compiler’s Notes. 

Acts 1985 (1st Ex. Sess.), ch. 5, § 32, pro- 
vided that the department of correction shall 
consider the implementation of a plan whereby 
any inmate who has served five (5) years or 
more in the custody of the department be 
placed in a halfway house for a period of time 
prior to his release on supervised parole. 


Acts 1990, ch. 729, § 4 provided that the 
amendment by that act shall apply to any felon, 
notwithstanding the date of sentencing. 

For the preamble to the act concerning trans- 
fers of certain functions relating to probation 
and parole services and the community correc- 
tion grant program from the board of probation 
and parole to the department of correction, 
please refer to Acts 2012, ch. 727. 

Aets 2012, ch. 727, § 63 provided that the 
implementation of the act, which amended this 
section, shall be fully accomplished on or before 
January 1, 2013. 


Cross-References. 
Interstate Compact for Supervision of Adult 
Offenders, title 40, ch. 28, part 4. 


NOTES TO DECISIONS 


1. Refusal of Release. 

Life prisoner was not entitled to release on 
ground that petition for release was at first 
favorably considered though later refused upon 
reconsideration where prisoner was in failing 
health and required assistance and parties 
which had agreed to take care of petitioner 
changed their minds and refused to be respon- 
sible for him. State ex rel. Neilson v. Harwood, 
183 Tenn. 567, 194 S.W.2d 448, 1946 Tenn. 
LEXIS 239 (1946). 

Appellate court reversed an order dismissing 


40-28-119. Records of parolees. 


a prisoner’s claim that the parole board acted 
arbitrarily in deferring the next consideration 
of his parole for 20 years where the decision to 
defer consideration for so many years was 
found to have been an arbitrary exercise of the 
board’s authority and the prisoner had stated a 
cause of action which entitled him to a writ of 
certiorari. Baldwin v. Tenn. Bd. of Paroles, 125 
S.W.3d 429, 2003 Tenn. App. LEXIS 575 (Tenn. 
Ct. App. 2003), appeal denied, — S.W.3d —, 
2003 Tenn. LEXIS 1266 (Tenn. Dec. 22, 2003). 


(a) The board shall cause to be kept records which may include social, 
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physical, mental, psychiatric and criminal information for every inmate 


considered for or released. 


(b) The board may make rules, as it deems proper, as to the privacy of the 
record and of the records of its employment bureau, and their use by others 


than the board and its staff. 


History. 

Acts 1937, ch. 276, §§ 5, 15; C. Supp. 1950, 
§§ 11818.5, 11818.15 (Williams, §§ 11843.5, 
11843.15); modified; Acts 1979, ch. 359, § 20; 
T.C.A. (orig. ed.), § 40-3616; Acts 1989, ch. 227, 
8§ 37, 38; 1998, ch. 1049, §§ 36, 37; 2012, ch. 
T27,. 9 20 


Compiler’s Notes. 

For the preamble to the act concerning trans- 
fers of certain functions relating to probation 
and parole services and the community correc- 


and parole to the department of correction, 
please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which amended this 
section, shall be fully accomplished on or before 
January 1, 2013. 


Cross-References. 
Notice to police of release, § 41-21-224. 
Registration of parolees, § 41-21-225. 
Roster of inmate release privileges, title 41, 


tion grant program from the board of probation ch. 21, part 7. 


40-28-120. [Reserved.] 


40-28-121. Arrest of parole violator — Preliminary hearing — Notice. 


(a) Upon the issuance of a warrant under § 40-28-607, any officer autho- 
rized to serve criminal process, or any peace officer to whom a warrant is 
delivered, shall execute the warrant by taking the prisoner and returning the 
prisoner to a prison, workhouse or jail to be held to await the action of the 
board. 

(b) Upon the arrest of a parolee pursuant to subsection (a), unless waived in 
writing, a preliminary hearing shall be conducted to determine whether 
probable cause exists to believe that the parolee has violated the conditions of 
parole in an important respect. Indictment by a grand jury or a finding of 
probable cause or a waiver of a probable cause hearing or a conviction in any 
federal or state court of competent jurisdiction for any felony or misdemeanor 
committed after parole shall constitute “probable cause” and no further proof 
shall be necessary at the preliminary hearing. If a parole revocation hearing is 
held within fourteen (14) days of the service of the warrant, a preliminary 
hearing will not be necessary. 

(c) Written notice of the violations alleged and the time, place and purpose 
of the hearing shall be given the parolee a reasonable time before the hearing. 

(d) The preliminary hearing shall be conducted by a hearing officer, ap- 


pointed by the chair of the board. 


History. 

Acts 1937, ch. 276, § 11; 1949, ch. 18, § 1;C. 
Supp. 1950, § 11818.11 (Williams, § 11843.11); 
Acts 1974, ch. 624, § 8; 1978, ch. 659, § 1; 
1978, ch. 929, § 4; 1979, ch. 359, § 22; T.C.A. 
(orig. ed.), § 40-3618; Acts 1989, ch. 227, § 40; 
2012 eh 727 78.28. 


Compiler’s Notes. 

For the preamble to the act concerning trans- 
fers of certain functions relating to probation 
and parole services and the community correc- 


tion grant program from the board of probation 
and parole to the department of correction, 
please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which amended this 
section, shall be fully accomplished on or before 
January 1, 20138. 


Cross-References. 

Charges assessed against inmates for ser- 
vices provided them, deduction from inmate’s 
trust fund account, § 41-21-237. 
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Collecting from inmate trust fund account, Sheriffs powers and duties of office, § 8-8- 
§ 40-25-1438. 201. 

Counsel for indigent persons in parole revo- 
cation proceedings, Tenn. R. Sup. Ct. 16. Textbooks. 

Hearings on parole violations, appointment Tennessee Jurisprudence, 20 Tenn. Juris., 
of counsel for indigents, § 40-28-122. Pardon and Parole, § 8. 

Payment for transporting prisoners, § 40-25- 
111. 


NOTES TO DECISIONS 


1. Waiver. appearance before the parole board, he failed to 

In parole revocation case, where parolee’s prove allegation that his waiver was coerced. 
testimony indicated that he signed waiver of Young v. State, 539 S.W.2d 850, 1976 Tenn. 
preliminary hearing in order to hasten his Crim. App. LEXIS 389 (Tenn. Crim. App. 1976). 


40-28-122. Hearings on parole violations — Appointment of counsel for 
indigents. 


(a) When the director of probation and parole issues a warrant for the 
retaking of a parolee pursuant to § 40-28-607, the board is charged with 
determining whether violation of parole conditions exists in specific cases and 
of deciding the action to be taken in reference to the violation. After being 
notified that a warrant has been executed and a probable cause hearing has 
been held or waived, the board shall, as soon as practicable, hold a parole 
revocation hearing and consider the case of the parole violator, who shall be 
given an opportunity to appear personally before a board member or hearing 
officer and explain the charges made. A probable cause hearing shall not be 
necessary if a parole revocation hearing is held within fourteen (14) days of the 
service of the warrant. 

(b) Alaboratory report regarding a parolee’s drug test may be admissible in 
any parole revocation proceeding, even though the laboratory technician who 
performed the test is not present to testify, when accompanied by an affidavit 
containing at least the following information: 

(1) The identity of the certifying technician; 

(2) A statement of qualifications from the certifying technician; 

(3) A specific description of the testing methodology; 

(4) Astatement that the method of testing was the most accurate test for 
this particular drug; 

(5) A certification that the results were reliable and accurate; 

(6) A declaration that all established procedures and protocols were 
followed; and 

(7) Astatement of acknowledgment that submission of false information 
in the affidavit may subject the affiant to prosecution for the criminal offense 

of perjury pursuant to § 39-16-702. 

(c)(1) The board shall, within a reasonable time, act upon the charges, and 

may, if it sees fit, require the prisoner to serve out in prison the balance of the 

maximum term for which the prisoner was originally sentenced, calculated 
from the date of delinquency or such part thereof, as it may determine, or 

impose the punishment as it deems proper, subject to § 40-28-123. 

(2) At a revocation hearing for a prisoner paroled from a department of 
correction facility, the board may also, in conjunction with revocation of the 
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prisoner’s parole for reasons other than the commission of a new felony 
offense, reparole the prisoner effective upon the department’s certification 
that the prisoner has successfully completed a diversion program estab- 
lished by the department of correction pursuant to § 41-1-123. If the 
offender fails to successfully complete the program, the offender shall be 
scheduled for a preparole rescission hearing. 

(d)(1) In any revocation hearing conducted by the board, or in cases of initial 
preliminary hearings, the board is authorized to appoint legal counsel for an 
indigent individual where necessary in obedience to the requirements of the 
supreme court of the United States. For this purpose, the supreme court of 
Tennessee shall prescribe by rule the nature of costs for which reimburse- 
ment may be allowed, and the limitations on and conditions for the 
reimbursement of costs as it deems appropriate in the public interest, 
subject to this part. The rules shall also specify the form and content of 
applications for reimbursement of costs to be filed under this section. 

(2) The administrative director of the courts shall administer this subsec- 
tion (d) and rules promulgated pursuant to subdivision (d)(1), and shall 
audit and review all applications for reimbursement of cost. Upon finding 
payment to be in order, the administrative director of the courts shall 
process the payment thereof out of money appropriated for that purpose. 
(e) Costs incurred by the state in providing legal counsel shall be minimized 

insofar as is possible and practicable by the appointment by the board of 
counsel from any legal services group functioning in the county in which the 
proceedings are held if the group is supported in whole or in part from federal, 
state, county or municipal moneys. 
(f)(1) This subsection (f) shall apply to a paroled prisoner who is reincarcer- 
ated while awaiting a parole revocation preliminary hearing, a parole 
revocation hearing, or a parole rescission hearing, or following revocation or 
rescission of parole, and the sole reason the paroled prisoner was arrested 
and reincarcerated was because the paroled prisoner was charged with a 
new offense. Upon receipt of notification that the prisoner’s revocation or 
rescission case, which was previously decided by the board, merits further 
review based upon the circumstances under which the new offense was 
dismissed, the board shall waive the time limitation for appeal, as set in rule 
by the board, and any limitation based on previously filed appeals, in order 
that the prisoner may submit evidence of any of the following events: 

(A) The charge or charges against the paroled prisoner that resulted in 
the arrest of the prisoner for a parole violation were dismissed or retired 
based on the merits of the case; 

(B) Ano true bill was returned by a grand jury on the charge or charges; 

(C) Averdict of not guilty was returned, whether by the judge following 
a bench trial or by a jury; or 

(D) The paroled prisoner was arrested and released, without being 
charged. 

(2) The notification required by subdivision (f)(1) may be in written or 
electronic form and shall be submitted by: 

(A) The district attorney general from the judicial district in which the 
charges were brought or the district attorney general’s designee; 
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(B) The judge in the court where charges were brought; 

(C) The department of correction; 

(D) The prisoner’s attorney, provided that the notification is also signed 
by one (1) of the officials in subdivisions (f)(2)(A)-(C); or 

(E) The prisoner, provided that the notification is also signed by one (1) 
of the officials in subdivisions (f)(2)(A)-(C). 

(3) Upon verification of the authenticity of the submitted notification, 
which shall occur within ten (10) business days from receipt of the notifica- 
tion, and submission of evidence of the occurrence of one (1) or more of the 
events in subdivision (f)(1)(A)-(D), the board, or the board’s designee, shall 
conduct a hearing on the record to determine if: 

(A) One (1) of the events in subdivision (f)(1)(A)-(D) has occurred 
involving a charge against a parolee that was committed while on parole; 
and | 

(B) The parolee was reincarcerated solely because of this charge and 
the parolee remains incarcerated while awaiting a parole revocation or 
rescission hearing or because the parolee’s parole was revoked or 
rescinded. 

(4) If, after the board or the board’s designee conducts a hearing on the 
record, the board determines that the events described in subdivisions 
(f)(3)(A) and (B) have occurred, the board may vote to order the release and 
reinstatement on parole of the prisoner in accordance with applicable law. If 
released and reinstated, any sentence credits that may have been lost while 
the paroled prisoner was incarcerated shall also be reinstated. The number 
of votes required to release and reinstate the prisoner’s parole shall be 
determined in accordance with the rules of the board. 

(5) The hearing conducted pursuant to this subsection (f) shall be sched- 
uled on the next available docket upon the occurrence of the events defined 
in subdivisions (f)(1)-(3), and shall be conducted no later than thirty-five (35) 


days from verification of the notification required by subdivision (f)(1). 


History. 

Acts 1937, ch. 276, § 12; C. Supp. 1950, 
§ 11818.12 (Williams, § 11843.12); Acts 1978, 
ch. 929, § 5; T.C.A. (orig. ed.), § 40-3619; Acts 
1989, ch. 227, §§ 41, 42; 1993, ch. 66, § 70; 
1998, ch. 1049, § 25; 2001, ch. 323, § 1; 2001, 
ch. 355, § 1; 2006, ch. 666, § 2; 2012, ch. 727, 
§§ 29, 30; 2017, ch. 162, § 2. 


Compiler’s Notes. 

For the preamble to the act concerning trans- 
fers of certain functions relating to probation 
and parole services and the community correc- 
tion grant program from the board of probation 
and parole to the department of correction, 
please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which deleted for- 
mer subsection (a) and amended subsection (b), 
shall be fully accomplished on or before Janu- 
ary 1, 2013. 


This section may be affected by § 9-1-116, 
concerning entitlement to funds, absent appro- 
priation. 


Cross-References. 

Appointment and compensation of counsel 
for indigent persons in parole revocation hear- 
ings, Tenn. R. Sup. Ct. 16. 

Counsel for indigents, title 40, ch. 14, part 2. 

Felony committed by parolee or prisoner as- 
signed to release program, § 40-28-123. 

Official misconduct, § 39-16-402. 

Perjury, § 39-16-702. 

Right to appointed counsel, § 40-14-103. 


Textbooks. 
Tennessee Jurisprudence, 20 Tenn. Juris., 
Pardon and Parole, § 8. 


Law Reviews. 
Cheating the Constitution (Pamela R. 
Metzger), 59 Vand. L. Rev. 475 (2006). 
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NOTES TO DECISIONS 
Analysis Tenn. Crim. App. LEXIS 389 (Tenn. Crim. App. 
1976). 
1. Authority of Courts. 
2. Parolee’s Rights at Hearing. 3. Delay. 
3. Delay. Where parole violator’s revocation hearing 
4. Sentence Imposed. took place four months after he was taken into 
LhAuth brity ofiCourts: custody, charge that he was denied prompt 


The courts have no jurisdiction to exercise 
authority or control or command or dominion 
over the board of probation and paroles in the 
exercise of its statutory duties with reference to 
the parole of prisoners and allowance or forfei- 
ture of time credits upon their sentences. State 
ex rel. Wade v. Norvell, 1 Tenn. Crim. App. 447, 
443 S.W.2d 839, 1969 Tenn. Crim. App. LEXIS 
285 (Tenn. Crim. App. 1969). 

Trial court improperly granted habeas relief 
based on delay because it lacked the authority 
to review the revocation decision of the parole 
board; exclusive jurisdiction for judicial review 
of an action of the parole board lies with the 
chancery court of Davidson County through a 
writ of certiorari. Long v. Tenn. Bd. of Prob. & 
Parole, 143 S.W.3d 787, 2004 Tenn. Crim. App. 
LEXIS 138 (Tenn. Crim. App. 2004), appeal 
denied, — S.W.3d —, 2004 Tenn. LEXIS 588 
(Tenn. June 21, 2004). 


2. Parolee’s Rights at Hearing. 

Where, at revocation hearing, parolee admit- 
ted violating condition of parole, confrontation 
and cross-examination of witnesses was of no 
use to him and denial of such rights was not 
error. Young v. State, 539 S.W.2d 850, 1976 


hearing was meritless absent showing of preju- 
dice resulting from delay. Young v. State, 539 
S.W.2d 850, 1976 Tenn. Crim. App. LEXIS 389 
(Tenn. Crim. App. 1976). 

Trial court improperly granted habeas relief 
based on delay because a prisoner’s sentence 
had not expired when his parole was revoked; 
the prisoner ceased earning credit on his sen- 
tence on the date that the parole violation 
warrant was filed and the prisoner was de- 
clared delinquent. Long v. Tenn. Bd. of Prob. & 
Parole, 143 S.W.3d 787, 2004 Tenn. Crim. App. 
LEXIS 1388 (Tenn. Crim. App. 2004), appeal 
denied, — S.W.3d —, 2004 Tenn. LEXIS 588 
(Tenn. June 21, 2004). 


4. Sentence Imposed. 

Where convict’s parole was revoked for viola- 
tion of conditions, and the resultant require- 
ment that he return to prison to serve his 
sentence was challenged as unrelated to the 
gravity of his parole infraction, the validity of 
the sentence was measured by crime for which 
it was originally imposed and not by subse- 
quent misbehavior. Young v. State, 539 S.W.2d 
850, 1976 Tenn. Crim. App. LEXIS 389 (Tenn. 
Crim. App. 1976). 


40-28-123. Felony committed by parolee or prisoner assigned to re- 
lease program — Signed acknowledgement prerequisite to 
participation in release programs. 


(a) Any prisoner who is convicted in this state of a felony, committed while 
on parole from a state prison, jail or workhouse, shall serve the remainder of 
the sentence under which the prisoner was paroled, or part of that sentence, as 
the board may determine before the prisoner commences serving the sentence 
received for the felony committed while on parole. If any prisoner while on 
parole from a state prison, jail or workhouse commits a crime under the laws 
of another state government or country which, if committed within this state, 
would be a felony, and is convicted of the crime, the director of probation and 
parole shall arrange for the return of the prisoner through the terms of the 
interstate compact. The board shall require that the prisoner serve the portion 
remaining of the maximum term of sentence or part of that sentence as the 
board may determine. The board, at its discretion, may recommend to the 
commissioner of correction the removal of all or any part of the good and honor 
time and incentive time accrued on the sentence under which the prisoner was 
paroled. 

(b)(1) Any prisoner who is convicted in this state of any felony except escape, 

and when the felony is committed while the prisoner is assigned to any work 
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release, educational release, restitution release or other program whereby 
the prisoner enjoys the privilege of supervised release into the community, 
including, but not limited to, participation in any programs authorized by 
§ 41-21-208 or § 41-21-227, the prisoner shall serve the remainder of the 
term without benefit of parole eligibility or further participation in any of 
these programs. The department shall have the authority to penalize or 
punish prisoners who escape from any of the above programs in accordance 
with department policy. 

(2) As a prerequisite to any inmate’s placement in a program described in 
subdivision (b)(1), the department shall read and provide the inmate with a 
copy of subdivision (b)(1). The inmate shall then give written acknowledge- 
ment of receipt of the copy and shall signify comprehension of the provisions 
contained in it. A permanent file, hardcopy or electronic, of these acknowl- 


edgements shall be maintained by the department. 


History. 

Acts 1937, ch. 276, § 13; C. Supp. 1950, 
§ 11818.13 (Williams, § 11843.13); Acts 1961, 
ch. 289, § 1; 1974, ch. 624, § 9; 1978, ch. 794, 
§ 1; 1979, ch. 359, § 23; T.C.A. (orig. ed.), 
§ 40-3620; Acts 1985, ch. 220, § 1; 1989, ch. 
227, 8§ 43, 44; 1998, ch. 1049, §§ 24, 25; 2012, 
ch. 727, § 31. 


Compiler’s Notes. 

For the preamble to the act concerning trans- 
fers of certain functions relating to probation 
and parole services and the community correc- 
tion grant program from the board of probation 
and parole to the department of correction, 
please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which amended sub- 
section (b), shall be fully accomplished on or 
before January 1, 2013. 


Cross-References. 
Counsel for indigent persons in parole revo- 
cation proceedings, Tenn. R. Sup. Ct. 16. 


Counsel for indigents, title 40, ch. 14, part 2. 

Grant of furloughs to inmates, § 41-21-227. 

Interstate compact for supervision of adult 
offenders, title 40, ch. 28, part 4. 

Work within and outside prisons, § 41-21- 
208. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 32.122, 32.174. 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, § 47; 20 Tenn. Juris., Par- 
don and Parole, § 8. 


Law Reviews. 

Criminal Law in Tennessee in 1968 — A 
Critical Survey (Joseph G. Cook), 36 Tenn. L. 
Rev. 221. 


Attorney General Opinions. 

Applicability to inmates assigned to work 
release programs who escape from institution, 
OAG 97-144 (10/23/97). 


NOTES TO DECISIONS 


Analysis 


1. Constitutionality. 

2. Effect of Felony on Prior Sentence. 
3. Acceptance of Parole. 

4. Concurrent Sentence. 

5. Consecutive Sentence. 

6. Supervised Release Programs. 

7. Habeas Corpus Relief. 

1. 


Constitutionality. 

Application of this T.C.A. § 40-28-123 which 
imposed substantial additional penalties to de- 
fendant’s original sentences did not violate the 
due process, double jeopardy or ex post facto 
clauses of the Tennessee or United States con- 
stitutions, where the penalties imposed were 
upon a valid conviction for acts committed 


subsequent to enactment of T.C.A. § 40-28- 
123(b). Wheeler v. Tennessee Dep’t of Correc- 
tion, 36 S.W.3d 824, 2000 Tenn. App. LEXIS 
183 (Tenn. Ct. App. 2000). 


2. Effect of Felony on Prior Sentence. 

Prisoner who committed robbery while on 
parole and who was sentenced to serve five 
years for robbery commencing on date he was 
delivered to state prison was not entitled to 
release upon serving maximum time on robbery 
sentence, since prisoner was compelled to serve 
balance of prior sentence as result of violation 
of parole. State ex rel. Kimbrough v. Swafford, 
191 Tenn. 588, 235 S.W.2d 589, 1951 Tenn. 
LEXIS 363 (1951). 

Where a parolee was convicted of a felony 
and the trial court ordered that his sentence 
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under such new conviction should begin upon 
his delivery to the keeper of the prison, the 
defendant could not have the constitutionality 
of this section with respect to its alleged viola- 
tion of the separation of powers doctrine deter- 
mined by declaratory judgment in the federal 
court until such time as he would be entitled to 
release under the sentence as pronounced by 
the court under such new conviction. Scruggs v. 
Henderson, 380 F.2d 981, 1967 U.S. App. 
LEXIS 5445 (6th Cir. Tenn. 1967). 


3. Acceptance of Parole. 

Where prisoner who was sentenced prior to 
the effective date of this section accepted a 
parole after its effective date, he accepted it 
subject to all legislative conditions, including 
the provisions of this section, and it will be 
presumed that, in accepting such parole, he 
knew the conditions. State ex rel. York v. Rus- 
sell, 180 Tenn. 515, 176 S.W.2d 820, 1944 Tenn. 
LEXIS 316 (1944). 


4, Concurrent Sentence. 

Where defendant who was on parole pleaded 
guilty to charge of armed robbery under agree- 
ment between his court appointed attorney and 
the attorney general that he would receive 
minimum sentence and that this would run 
concurrently with sentence under which defen- 
dant had been paroled, defendant on habeas 
corpus proceeding was entitled to have his plea 
set aside and have a new trial since under this 
section trial judge was powerless to order con- 
current sentence. Henderson v. State, 220 
Tenn. 520, 419 S.W.2d 176, 1967 Tenn. LEXIS 
470 (1967), overruled in part, Summers v. 
State, 212 S.W.3d 251, 2007 Tenn. LEXIS 15 
(Tenn. 2007). 

Appellate court reformed judgment in trial 
court which directed that sentence be served 
“at the expiration of’ a previous sentence for 
which the defendant was on parole at the time 
the instant offense was committed, by deleting 
the words “sentence to run at the expiration of 
his present sentence,” so that the instant sen- 
tence would be served consecutively as a matter 
of law, in conformity with this section and Tenn. 
R. Crim. P. 32. State v. Venable, 606 S.W.2d 298, 
1980 Tenn. Crim. App. LEXIS 299 (Tenn. Crim. 
App. 1980). 

A subsequent sentence for bank robbery com- 
mitted while defendant was on a work release 
program could not be allowed to run concurrent 
to defendant’s preexisting life sentence for mur- 
der and was void. Taylor v. Morgan, 909 S.W.2d 
17, 1995 Tenn. Crim. App. LEXIS 292 (Tenn. 
Crim. App. 1995). 

Because defendant was on parole when he 
committed the crimes for which he was sen- 
tenced in 1998 and again in 2004, the manda- 
tory terms of T.C.A. § 40-20-111(b) had no 
application; the terms of T.C.A. § 40-28-123(a) 
applied. Faulkner v. State, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 1264 (Tenn. Crim. 
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App. Dec. 12, 2005), affd, 226 S.W.3d 358, 2007 
Tenn. LEXIS 370 (Tenn. Apr. 27, 2007). 


5. Consecutive Sentence. 

Trial court did not abuse its discretion by 
ordering defendant’s sentence in the instant 
case to be served consecutively to his parole 
sentence because it was necessary to protect 
the public and reasonably related to the sever- 
ity of the offense of felony murder and aggra- 
vated robbery. State v. Watts, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 36 (Tenn. Crim. 
App. Jan. 19, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 316 (Tenn. May 18, 
2017). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because the trial 
court did not sentence him illegally; because 
the judgments were silent regarding the prior 
sentence for which petitioner was on parole, the 
sentences were presumed to run consecutively. 
Shreve v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 436 (Tenn. Crim. App. May 24, 
2017). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because the trial 
court did not sentence him illegally; although 
petitioner said at the post-conviction hearing 
he would not have pleaded guilty if he had 
known he would not receive credit for the time 
he served following the parole violation, he did 
not offer his contention as sworn testimony or 
establish that the award of credit as a term of 
the guilty pleas was improper. Shreve v. State, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 436 
(Tenn. Crim. App. May 24, 2017). 


6. Supervised Release Programs. 

By leaving prison for a basketball game in 
the company of a departmental employee, the 
prisoner was enjoying the privilege of super- 
vised release into the community. Wheeler v. 
Tennessee Dep’t of Correction, 36 S.W.3d 824, 
2000 Tenn. App. LEXIS 183 (Tenn. Ct. App. 
2000). 

Execution of a signed document by prisoner 
is a statutory requirement for enrollment in a 
program discussed in T.C.A. § 40-28-123(b)(1); 
existence of such a document is persuasive 
evidence that the signatory was a participant 
in a program covered by T.C.A. § 40-28-123. 
Wheeler v. Tennessee Dep’t of Correction, 36 
S.W.3d 824, 2000 Tenn. App. LEXIS 183 (Tenn. 
Ct. App. 2000). 


7. Habeas Corpus Relief. 

An inmate serving a state sentence in federal 
custody concurrent with a federal sentence was 
permitted to file for habeas corpus relief, and a 
trial court should not have dismissed his peti- 
tion based on jurisdictional grounds; however, 
since he failed to document his assertion that a 
state sentence imposed was illegal due to the 
fact that he was on parole when the offenses 
were committed, summary dismissal of the 
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petition was proper. Faulkner v. State, 226 
S.W.3d 358, 2007 Tenn. LEXIS 370 (Tenn. Apr. 
27, 2007). 


40-28-124, 40-28-125. [Reserved.] 
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40-28-126. Advice as to pardons, exonerations and commutations. 


(a) It is the duty of the board to advise with and make recommendations to 
the governor with respect to pardons, exonerations and commutations. Any 
report received from the trial judge or district attorney general will be made a 


part of the file of the applicant. 


(b) The board shall have the district attorney general and trial judge, in 
whose court the case was tried, notified of the hearing of applications for 


executive clemency. 


History. 

Acts 1937, ch. 276, § 18; C. Supp. 1950, 
§ 11818.18 (Williams, § 11843.18); Acts 1961, 
ch. 93, § 14; 1979, ch. 359, § 24; 1982, ch. 604, 
§ 3; T.C.A. (orig. ed.), § 40-3623; Acts 1989, ch. 
227, § 46; 1998, ch. 1049, § 25; 2012, ch. 727, 
§ 34. 


Compiler’s Notes. 

For the preamble to the act concerning trans- 
fers of certain functions relating to probation 
and parole services and the community correc- 


tion grant program from the board of probation 
and parole to the department of correction, 
please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which amended sub- 
section (b), shall be fully accomplished on or 
before January 1, 2013. 


Cross-References. 
Clemency powers of the governor, title 40, ch. 
27, part 1. 


40-28-127. Cooperation of prison officials. 


The warden of each prison and all officers and employees of each prison and 
of the board of parole and all other public officials shall at all times cooperate 
with the board and shall furnish to the board, its officers and employees, 
information as may be necessary to enable it to perform its functions, and the 
wardens and other employees shall at all times give the members of the board, 
its officers and employees, free access to all prisoners confined in the prisons, 


workhouses and jails of the state. 


History. 
Acts 1937, ch. 276, § 16; C. Supp. 1950, 
§ 11818.16 (Williams, § 11843.16); T.C.A. 


(orig. ed.), § 40-3624; Acts 1989, ch. 227, § 47; 
1998, ch. 1049, § 24. 


Compiler’s Notes. 
Acts 2012, ch. 727, § 1 amended § 4-3-104, 


which concerns name changes of departments 
and divisions, to provide that references to the 
board of probation and parole, formerly re- 
ferred to in this section, are deemed references 
to the board of parole. 


40-28-128. Executive pardoning power unabridged. 


Nothing in §§ 40-28-101 — 40-28-127 shall be construed in any way as 
intended to modify or abridge the pardoning power of the governor. 


History. 

Acts 1937, ch. 276, § 23; C. Supp. 1950, 
§ 11818.20 (Williams, § 118438.23); T.C.A. 
(orig. ed.), § 40-3625. 


Compiler’s Notes. 

Sections 40-28-108 — 40-28-112, 40-28-120, 
40-28-124, and 125, referred to in this section, 
were repealed by Acts 2012, ch. 727. 
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Pardoning power of governor, Tenn. Const., 
art. III, § 6. 


Cross-References. 
Clemency powers of the governor, §§ 40-27- 
101—40-27-108. 


40-28-129. Calculation of sentence expiration date and earliest release 
date. 


Notwithstanding any other law to the contrary, the department of correction 
shall be responsible for calculating the sentence expiration date and the 
earliest release date of any felony offender sentenced to the department of 
correction and any felony offender sentenced to confinement in a county jail or 


workhouse for one (1) or more years. 


History. 
Acts 1985 (1st Ex. Sess.), ch. 5, § 38; 1998, 
ch. 1049, § 24; 1999, ch. 516, § 5. 


NOTES TO DECISIONS 


Analysis 


1. Applicability. 
2. Appellate Jurisdiction. 


1. Applicability. 

Appellate court exceeded its authority by 
determining the date the prisoner could be 
considered for parole because the Department 
of Correction was solely responsible for calcu- 
lating a prisoner’s release eligibility date under 
T.C.A. § 40-28-129, and the appellate court’s 
calculation was flawed. Brennan v. Bd. of Pa- 
role for Tenn., 512 S.W.3d 871, 2017 Tenn. 
LEXIS 2 (Tenn. Jan. 10, 2017). 


peal because, although defendant complained 
that the trial court did not award defendant all 
defendant’s due jail credit, the proper method 
for defendant to address post-judgment jail 
credit was through the Tennessee Uniform Ad- 
ministrative Procedures Act, T.C.A. § 4-5-101 
et. seq., rather than an appeal to the interme- 
diate appellate court, because the Tennessee 
Department of Corrections was tasked with 
calculating defendant's sentence expiration 
date and defendant’s release eligibility date. 
State v. Lester, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 22 (Tenn. Crim. App. Jan. 17, 


2017). 
2. Appellate Jurisdiction. 
Defendant was not entitled to relief on ap- 


PART 2 


CONTRIBUTIONS BY PAROLEES, PROBATIONERS AND 
EMPLOYED RELEASEES 


40-28-201. Parolees, probationers and employed releasees — Contri- 
butions required — Arrearages — Records. 


(a)(1) Except in those cases waived by the director as hardship cases, any 
person who is placed on parole or any person who is granted suspension of 
sentence and probation by a court of competent jurisdiction, and who is 
under the supervision of the department, and based on the person’s ability 
to pay, shall be required to contribute fifteen dollars ($15.00) per month 
toward the cost of the person’s supervision and rehabilitation. The contri- 
bution shall be deposited in the department of correction supervision and 
rehabilitation fund established pursuant to § 40-28-203. This subdivision 
(a)(1) shall also apply to any probationer or parolee transferred to the state 
of Tennessee from another state under the supervision of the Interstate 
Compact for the Supervision of Adult Offenders, compiled in part 4 of this 
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chapter. In addition, any offender who is under the supervision of the 
department who requests to transfer residence to another state under the 
Interstate Compact for the Supervision of Adult Offenders shall pay to the 
department an application fee for the transfer. 

(2) In addition to the other charges and fees imposed by this section, any 
person who is under the supervision of the department and is enrolled in an 
electronic monitoring and tracking supervision program shall be required to 
contribute funds as the department deems necessary and reasonable to cover 
the applicable costs of the program. This subdivision (a)(2) shall also apply 
to any probationer or parolee for violation of a serious offense or sexually 
violent offense, as defined in § 40-39-202, transferred to the state of 
Tennessee from another state under the Interstate Compact for the Super- 
vision of Adult Offenders. 

(3)(A) The department shall make an investigation of the financial and 

other circumstances of the following persons: 

(i) Any person who is placed on parole; 

(ii) Any person who is granted suspension of sentence and probation 
by a court of competent jurisdiction; or 

(iii) Any person who is participating in any program in which the 
person is permitted in an environment away from the direct, constant, 
and immediate supervision of the department, whether community- 
based or otherwise, and who is under the supervision of the department. 
(B) Based on the person’s ability to pay, the department shall require 

the person to pay thirty dollars ($30.00) for each month or portion of a 
month the person remains under the supervision of the department, to the 
criminal injuries compensation fund established in § 40-24-107, begin- 
ning thirty (30) days from the date of suspension of sentence, date of 
parole, or in the case of an employed releasee, the date of employment. The 
payment required under this subdivision (a)(3) shall not exceed ten 
percent (10%) of the offender’s net income. In cases of hardship as set forth 
in § 40-28-202, the department may modify the payment required by this 
item to an appropriate amount given the nature and magnitude of the 
hardship. 

(4) Except in those cases waived by the department of correction as 
hardship cases, any inmate who is participating in any department of 
correction program whereby the person is permitted in an environment 
away from the direct, constant, and immediate supervision of the depart- 
ment of correction, whether community-based or otherwise (the inmate shall 
be referred to as “employed releasee” in this part), and who is under the 
supervision of the department, and based on the inmate’s ability to pay, shall 
be required to contribute five dollars ($5.00) per month toward the cost of the 
inmate’s supervision and rehabilitation. The department of correction shall 
deposit the contribution as departmental revenue of the institution. 

(5) In addition to the other charges and fees imposed by this section, 
beginning July 1, 2018, any person who is under the supervision of the 
department and is enrolled in an electronic monitoring and tracking super- 
vision program shall be required to pay a one-time electronic monitoring 
initial use fee of twelve dollars ($12.00) if the person has not previously been 
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ordered by a court of this state to use an electronic monitoring or ignition 
interlock device. All proceeds collected pursuant to this subdivision (a)(5) 
shall be transmitted to the treasurer for deposit in the electronic monitoring 
indigency fund, established in § 55-10-419. 

(b)(1) The sums shall be deducted by the parolee or probationer from the 
person’s monthly net earned income and shall be delivered to the depart- 
ment on or before the fifth day of each month, or as provided in §§ 40-28-2038 
and 40-28-204 before the tenth day of each month. In the case of an employed 
releasee, the contributions shall be made through existing revenue deduc- 
tion procedures. 

(2) By prior agreement between an employer and employee, an employer 
may deduct the amount necessary to satisfy the contributions required 
pursuant to this section, from the monthly earned income of the parolee, 
probationer or other employed releasee, and remit the amount to the 


department by the fifth day of each month. 

(3) The responsibility of assuring the contributions shall remain that of 
the parolee, probationer or employed releasee. 

(c) In the event of more than two (2) months’ arrearage or delinquency in 
making either or both of the contributions, the arrearage or delinquency shall 
constitute sufficient ground for revocation of the parole, probation or other 
release program of the person in arrears. 

(d) Separate records shall be maintained of those funds contributed toward 
the cost of a person’s supervision and rehabilitation by the department and 
those funds contributed to the criminal injuries compensation fund. 


History. 

Acts 1979, ch. 319, § 1; impl. am. Acts 1979, 
ch. 359, §§ 5, 26; Acts 1980, ch. 836, §§ 1-9; 
1982, ch. 605, §§ 1-3; T.C.A., § 40-3630(a); Acts 
1984, ch. 752, § 6; 1985, ch. 211, § 1; 1988, ch. 
528, §8§ 1-4; 1989, ch. 227, § 48; 1995, ch. 497, 
§ 1; 1998, ch. 1049, §§ 24, 66; 2004, ch. 899, 
§ 4; 2005, ch. 149, §§ 1, 2; 2009, ch. 3138, § 1; 
2009, ch. 531, §§ 16, 17; 2011, ch. 483, § 3; 
2012, ch. 727, § 36; 2018, ch. 1046, § 9. 


Compiler’s Notes. 

For the Preamble to the act concerning the 
operation and funding of state government and 
to fund the state budget for the fiscal years 
beginning on July 1, 2008, and July 1, 2009, 
please refer to Acts 2009, ch. 531. 

For the preamble to the act concerning trans- 
fers of certain functions relating to probation 
and parole services and the community correc- 
tion grant program from the board of probation 
and parole to the department of correction, 
please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which amended this 


section, shall be fully accomplished on or before 
January 1, 2013. 

Acts 2018, ch. 1046, § 12 provided that the 
act, which amended this section, shall apply to 
offenses committed on or after July 1, 2018. 


Amendments. 
The 2018 amendment added (a)(5). 


Effective Dates. 
Acts 2018, ch. 1046, § 12. July 1, 2018. 


Cross-References. 

Interstate compact for supervision of adult 
offenders, title 40, ch. 28, part 4. 

Revocation of parole, §§ 40-28-121, 40-28- 
122, 40-28-123. 

Revocation of probation, §§ 40-35-310, 40- 
35-311. 

Serious and Violent Sex Offender Monitoring 
Pilot Project Act, title 40, chapter 39, part 3. 


Law Reviews. 

Compensating Violent Crime Victims in the 
State of Tennessee (Keith Jordan), 20 No. 3 
Tenn. B.J. 9 (1984). 
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NOTES TO DECISIONS 


Analysis 


1. Failure to Pay Fine or Restitution. 
2. Federal Courts. 


1. Failure to Pay Fine or Restitution. 

In probation revocation proceedings for fail- 
ure to pay a fine or restitution, a sentencing 
court must inquire into the reasons for the 
failure to pay. If the probationer willfully re- 
fused to pay or failed to make sufficient bona 
fide efforts legally to acquire the resources to 
pay, the court may revoke probation and sen- 
tence the defendant to imprisonment within 
the authorized range of its sentencing author- 
ity. If the probationer could not pay despite 
sufficient bona fide efforts to acquire the re- 
sources to do so, the court must consider alter- 
native measures of punishment other than im- 
prisonment. Only if alternative measures are 


40-28-202. “Hardship” defined. 


not adequate to meet the state’s interests in 
punishment and deterrence may the court im- 
prison a probationer who has made sufficient 
bona fide efforts to pay. State v. Dye, 715 S.W.2d 
36, 1986 Tenn. LEXIS 841 (Tenn. 1986). 


2. Federal Courts. 

Provisions of T.C.A. § 40-28-201 requiring 
parolees under certain situations to pay to- 
wards the cost of his or her supervision and 
rehabilitation and to pay into the criminal 
injuries compensation fund were taxes under 
state law for Tax Injunction Act purposes pro- 
hibiting federal courts from interfering with 
the assessment, levy or collection of any tax 
under state law where an efficient remedy to 
challenge such tax would be obtained in the 
courts of the state. Wright v. McClain, 835 F.2d 
143, 1987 U.S. App. LEXIS 16357 (6th Cir. 
Tenn. 1987). 


(a) As used in § 40-28-201, “hardship” includes, but is not limited to, the 


following: 


(1) If a probationer, parolee or employed releasee’s sole income is from 


social security or welfare benefits; 


(2) If the probationer, parolee or employed releasee has doctor, hospital or 


medical expenses exceeding twenty-five percent (25%) of total gross monthly 

income and is not covered by insurance, workers’ compensation or any other 

source of reimbursement; 

(3) Ifa probationer, parolee or employed releasee has a certificate from a 
doctor, whose residence is in Tennessee and is licensed to practice in this 
state, stating that the person is physically or mentally incapable of working; 

(4) Any parolee transferred to another state under the supervision of the 
Interstate Compact for the Supervision of Adult Offenders, compiled as part 
4 of this chapter; 

(5) Ifa probationer, parolee or employed releasee has an excessive amount 
of gross monthly income obligated for court ordered expenses such as 
alimony, child support, etc.; 

(6) Any person already paying restitution to a victim under a department 
program shall be exempted from the contributions to the criminal injuries 
compensation fund but shall not be exempt from contributions to the 
rehabilitation and supervision fund required by § 40-28-201; and 

(7) Any person whose income falls below the poverty level according to the 
latest determination by the United States bureau of the census. 

(b) Notwithstanding the provisions of this section, every person placed on 
probation or granted parole shall pay a minimum of five dollars ($5.00) to the 
supervision fund, except those individuals claiming a hardship exemption 
under subdivisions (a)(1), (3) and (4). 


ch. 359, §§ 5, 26; Acts 1980, ch. 836, §§ 1-9; 
1982, ch. 605, §§ 1-3; T.C.A., § 40-3630(d); Acts 


History. 
Acts 1979, ch. 319, § 1; impl. am. Acts 1979, 


40-28-203 


1988, ch. 528, § 5; 1989, ch. 227, § 49; 1995, ch. 
497, § 3; 1998, ch. 1049, § 24; 2012, ch. 727, 
§ 37. 


Compiler’s Notes. 
For the preamble to the act concerning trans- 
fers of certain functions relating to probation 


CRIMINAL PROCEDURE 


528 


Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which amended sub- 
division (a)(6), shall be fully accomplished on or 
before January 1, 2013. 


Cross-References. 
Criminal injuries compensation fund, § 40- 


and parole services and the community correc- 
tion grant program from the board of probation 
and parole to the department of correction, 
please refer to Acts 2012, ch. 727. 


24-107. 


40-28-203. Department of correction supervision and rehabilitation 
fund — Collection of funds — Authorized expenditures — 
Disposition of revenues. 


(a) There is established a department of correction supervision and reha- 
bilitation fund. 

(b) All funds collected for defraying of the costs of supervision and rehabili- 
tation pursuant to § 40-28-201(a)(1) and (2) shall be paid over to the depart- 
ment before the tenth day of each month for deposit in the fund established by 
this section. 

(c) The purpose of the fund is to promote the safety of the public by ensuring 
better supervision of individuals released into the community. All the funds 
shall be withdrawn or expended only for the purpose of employing additional 
probation and parole personnel, mandatory random drug screening for all 
persons covered by § 40-28-201(a)(1) and (2), continuing education and train- 
ing of existing personnel, establishing additional programs whereby an of- 
fender may become gainfully employed for the purpose of learning a trade, 
supporting the person’s family and making restitution to the victim, and 
establishing and providing office and operational supplies for programs to 
facilitate the inmate’s safe and productive return to the general public upon 
the expiration of the person’s parole or probation. 

(d)(1) Moneys retained in the supervision and rehabilitation fund shall be 

invested by the state treasurer under appropriate rules and regulations, to 

the end that adequate funds will be available for the purposes of this section. 

(2) Revenues that are produced for the supervision and rehabilitation 
fund shall not revert to the state general fund and shall not be subject to 
impoundment or allotment reserve, but shall be managed on a revolving 


no-quarter basis. 


History. 

Acts 1979, ch. 319, § 1; impl. am. Acts 1979, 
ch. 359, §§ 5, 26; Acts 1980, ch. 836, §§ 1-9; 
1982, ch. 605, §§ 1-3; T.C.A., § 40-3630(b); Acts 
1985, ch. 211, § 2; 1989, ch. 227, § 50; 1995, ch. 
497, § 2; 1998, ch. 1049, §§ 38, 39; 2005, ch. 
149, § 3;°2009). ch: 53178" 18: 2012.ch." 727; 
§ 38. 


Compiler’s Notes. 

For the Preamble to the act concerning the 
operation and funding of state government and 
to fund the state budget for the fiscal years 


beginning on July 1, 2008, and July 1, 2009, 
please refer to Acts 2009, ch. 531. 

For the preamble to the act concerning trans- 
fers of certain functions relating to probation 
and parole services and the community correc- 
tion grant program from the board of probation 
and parole to the department of correction, 
please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which amended this 
section, shall be fully accomplished on or before 
January 1, 2013. 
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40-28-204. Payments to criminal injuries compensation fund. 


All funds received pursuant to § 40-28-201 for the criminal injuries com- 
pensation fund shall be paid over to the department before the tenth day of 
each month for deposit in the criminal injuries compensation fund established 
by § 40-24-107. 


History. tion grant program from the board of probation 
Acts 1979, ch. 319, § 1; impl. am. Acts 1979, and parole to the department of correction, 

ch. 359, §§ 5, 26; Acts 1980, ch. 836, §§ 1-9; please refer to Acts 2012, ch. 727. 

1982, ch. 605, §§ 1-3; T.C.A., § 40-3630(c); Acts Acts 2012, ch. 727, § 63 provided that the 

1985, ch. 211, § 3; 1998, ch. 1049, § 40; 2012, implementation of the act, which amended this 

ch. 727, § 39. section, shall be fully accomplished on or before 


J 132013) 
Compiler’s Notes.  ebied 


For the preamble to the act concerning trans- Cross-References. 
fers of certain functions relating to probation Criminal injuries compensation fund, § 40- 
and parole services and the community correc- 24-107. 


40-28-205. Civil recovery of unpaid supervision fees. 


(a)(1) Notwithstanding any law to the contrary, upon expiration of the term 
of probation or parole supervision, if any portion of a fee prescribed by 
§ 39-13-705, § 40-28-201, § 40-35-3038 or § 40-39-305 remains unpaid and 
has not been waived by the department or sentencing judge, then the 
department or its agent may convert the unpaid balance into a civil 
judgment in accordance with the procedure set forth in this section. 

(2) Within the twelve-month period following the expiration of the term of 
probation or parole supervision, the department or its agent may file a 
certified copy of the parole certificate, probation certificate or other court 
document that imposes a statutory duty to pay a supervision fee, along with 
an affidavit certifying the amount of fees that remain unpaid with an 
appropriate civil court having jurisdiction over the total amount of the 
unpaid balance. 

(3) When the department or its agent files a certified copy of the parole 
certificate, probation certificate or other court document imposing a statu- 
tory supervision fee, and the affidavit certifying the unpaid balance with the 
civil court, the department or its agent shall have the defendant personally 
served in accordance with the Tennessee Rules of Civil Procedure. The 
service shall give notice to the defendant of the department’s intent to 
convert the unpaid balance of supervision fees to a civil judgment, include a 
copy of the documents filed with the court evidencing the duty to pay the 
supervision fees, and include a statement as to the amount of unpaid fees the 
department alleges the defendant still owes. 

(4) Upon being served, the defendant shall be permitted to file an answer 

in accordance with the Tennessee Rules of Civil Procedure. 
(b)(1) The department may retain an agent to collect, institute proceedings 
to collect or establish an in-house collection procedure to collect unpaid 
supervision fees as provided for in this section. If an agent is used, the 
department shall utilize state competitive bidding procedures to select and 
retain the agent. 

(2) The agent may be paid an amount not exceeding forty percent (40%) of 
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the sums collected as consideration for collecting the unpaid fees. 

(3) The written contract between the agent and the department shall 
include a provision specifying whether the agent may institute an action to 
collect the unpaid supervision fees in a judicial proceeding. 


History. 
Acts 2008, ch. 1078, § 1; 2012, ch. 727, § 40. 


Compiler’s Notes. 

For the preamble to the act concerning trans- 
fers of certain functions relating to probation 
and parole services and the community correc- 
tion grant program from the board of probation 


and parole to the department of correction, 
please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which amended this 
section, shall be fully accomplished on or before 
January 1, 2013. 


PART 3 
COMMUNITY SUPERVISION 


40-28-301. Definitions. 


As used in this part: 

(1) “Chief supervision officer” means the correctional administrator for 
each region of the state or any other person designated by the commissioner; 

(2A) “Community supervision” means: 

(i) The placement of a defendant on probation by a court for a 
specified period during which the sentence is suspended in whole or in 
part; or 

(ii) The placement by the board of parole of an individual on parole 
after release from prison or jail, with conditions imposed by the board 
for a specified period; and 
(B) “Community supervision” does not mean community supervision for 

life imposed pursuant to § 39-13-524; 

(3) “Court” means a court of record having original criminal jurisdiction; 

(4) “Graduated sanction” means any of a wide range of non-prison 
offender accountability measures and programs, including, but not limited 
to, electronic supervision tools; drug and alcohol testing or monitoring; day 
or evening reporting centers; rehabilitative interventions such as substance 
abuse or mental health treatment; reporting requirements to probation and 
parole officers; community service or work crews; and residential treatment 
facilities; 

(5) “Positive reinforcement” means any of a wide range of rewards and 
incentives, including, but not limited to, awarding certificates of achieve- 
ment, reducing reporting requirements, removing supervision conditions 
such as home detention or curfew, or asking the offender to be a mentor to 
others; 

(6) “Probation and parole officer” means a person appointed or employed 
by the department to supervise individuals placed on community supervi- 
sion; and 

(7) “Supervised individual” means an individual placed on probation by a 
court or serving a period of parole or post-release supervision from prison or 
jail for a felony offense. 
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History. authority of the Code Commission. 


Acts 2016, ch. 906, § 14. , 
Compiler’s Notes. 


Code Commission Notes. Acts 2016, ch. Acts 2016, ch. 906, § 1 provided that the act, 
906, § 14 enacted a new part 7, §§ 40-28-701 which enacted this section, shall be known and 


— 40-28-706, but the part has been redesig- may be cited as the Public Safety Act of 2016. 
nated as part 3, §§ 40-28-301 — 40-28-306, by 


40-28-302. Policy on community supervision. 


Supervised individuals shall be subject to: 

(1) Violation revocation proceedings and possible incarceration for failure 
to comply with the conditions of supervision when such failure constitutes a 
significant risk to prior victims of the supervised individual or the commu- 
nity at large and cannot be appropriately managed in the community; or 

(2) Sanctions other than revocation as appropriate to the severity of the 
violation behavior, the risk of future criminal behavior by the offender, and 
the need for, and availability of, interventions which may assist the offender 
to remain compliant and crime-free in the community. 


History. Compiler’s Notes. 
Acts 2016, ch. 906, § 14. Acts 2016, ch. 906, § 1 provided that the act, 
Be Coicaincion : Notomenssiatodl eumi which enacted this section, shall be known and 


Be eden acted’a new: part, 74:88 140-28-701 may be cited as the Public Safety Act of 2016. 


— 40-28-706, but the part has been redesig- 
nated as part 3, §§ 40-28-301 — 40-28-306, by 
authority of the Code Commission. 


40-28-303. System of graduated sanctions. 


(a) The department shall adopt a single system of graduated sanctions for 
violations of the conditions of community supervision. The system shall set 
forth a menu of presumptive sanctions for the most common types of supervi- 
sion violations, including, but not limited to: failure to report; failure to pay 
fines and fees; failure to participate in a required program or service; failure to 
complete community service; and failure to refrain from the use of alcohol or 
controlled substances. The system of sanctions shall take into account factors 
such as the severity of the current violation, the supervised individual’s 
previous criminal record, the number and severity of any previous supervision 
violations, the supervised individual’s assessed risk level, and the extent to 
which graduated sanctions were imposed for previous violations. The system 
shall also define positive reinforcements that supervised individuals will 
receive for compliance with conditions of supervision. The system shall clearly 
specify as to each type of sanction whether the supervised individual has the 
option to object and seek administrative review of the sanction. 

(b) The department shall establish by policy an administrative process to 
review and approve or reject, prior to imposition, graduated sanctions that 
deviate from those prescribed. 

(c) The department shall establish by policy an administrative process to 
review graduated sanctions contested by supervised individuals under § 40- 
28-305. The review shall be conducted by the chief supervision officer, who 
shall be impartial and trained to hear cases regarding graduated sanctions for 
violations of supervision conditions. 
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(d) The department shall establish and maintain a program of initial and 
ongoing training regarding the system of graduated sanctions for probation 


and parole officers. 


History. 
Acts 2016, ch. 906, § 14. 


Compiler’s Notes. 
Acts 2016, ch. 906, § 1 provided that the act, 
which enacted this section, shall be known and 


Code Commission Notes.  Actay20he ch, may be cited as the Public Safety Act of 2016. 


906, § 14 enacted a new part 7, §§ 40-28-701 
— 40-28-706, but the part has been redesig- 
nated as part 3, §§ 40-28-301 — 40-28-306, by 
authority of the Code Commission. 


40-28-304. Conditions of community supervision. 


For individuals placed on supervised probation, the judge of the court having 
jurisdiction over the case shall determine the conditions of community super- 
vision, which shall include as a condition that the department supervising the 
individual may, in accordance with § 40-28-305, impose graduated sanctions 
adopted by the department for violations of the conditions of community 
supervision. 


History. 
Acts 2016, ch. 906, § 14. 


Code Commission Notes. Acts 2016, ch. 


Compiler’s Notes. 

Acts 2016, ch. 906, § 1 provided that the act, 
which enacted this section, shall be known and 
may be cited as the Public Safety Act of 2016. 


906, § 14 enacted a new part 7, §§ 40-28-701 
— 40-28-706, but the part has been redesig- 
nated as part 3, §§ 40-28-301 — 40-28-306, by 
authority of the Code Commission. 


40-28-305. Authority to impose graduated sanctions. 


(a) Notwithstanding any rule or law to the contrary, the department may 
impose graduated sanctions. 

(b) A probation and parole officer intending to impose a graduated sanction 
shall issue to the supervised individual a notice of the intended sanction. The 
notice shall inform the supervised individual of the violation or violations 
alleged, the date or dates of the violation or violations, and the graduated 
sanction to be imposed. 

(c) The imposition of a graduated sanction or sanctions by a probation and 
parole officer must comport with the system of graduated sanctions adopted by 
the department under § 40-28-303. Upon receipt of the notice, the supervised 
individual shall immediately accept the sanction or, if permitted under the 
system of graduated sanctions, object to the sanction or sanctions proposed by 
the probation and parole officer. The failure of the supervised individual to 
comply with a sanction shall constitute a violation of probation, parole, or 
post-release supervision. If the supervised individual objects to the imposition 
of the sanction or sanctions, when permitted by the system of graduated 
sanctions, the individual is entitled to an administrative review to be con- 
ducted by the department within five (5) days of the issuance of the notice. If 
the department affirms the recommendation contained in the notice, the 
sanction or sanctions shall become effective immediately. 
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(d)(1) Anotice of a graduated sanction may not be issued for any violation of 
probation or parole that could warrant an additional, separate felony charge 
or Class A misdemeanor charge. 

(2) Notwithstanding subdivision (d)(1), a notice of a graduated sanction 
may be issued for a positive drug test. 

(e) Upon successful completion of a graduated sanction or sanctions, a court 
shall not revoke the term of community supervision or impose additional 
sanctions for the same violation. Notwithstanding this subsection (e), a court 
may consider an individual’s supervision and sanctions history when adjudi- 
cating subsequent violations. 

(f) The department shall regularly provide notice of sanctions imposed upon 
probationers to the sentencing court and the prosecutor’s office for each 
jurisdiction. 

(g) Ifa probation and parole officer imposes a graduated sanction, the officer 
shall: 

(1) Deliver a copy of the sanction to the supervised individual; and 
(2) Note the date of delivery of the copy in the supervised individual’s file. 


History. 
Acts 2016, ch. 906, § 14. 


Code Commission Notes. Acts 2016, ch. 
906, § 14 enacted a new part 7, §§ 40-28-701 
— 40-28-706, but the part has been redesig- 
nated as part 3, §§ 40-28-301 — 40-28-306, by 
authority of the Code Commission. 


Compiler’s Notes. 

Acts 2016, ch. 906, § 1 provided that the act, 
which enacted this section, shall be known and 
may be cited as the Public Safety Act of 2016. 


Cross-References. 
Penalty for Class A midemeanor, § 40-35- 
be Wb 


40-28-306. Monitoring graduated sanctions. 


The chief supervision officer shall review confinement sanctions recom- 
mended by probation and parole officers on a quarterly basis to assess any 
disparities that may exist among officers, evaluate the effectiveness of the 
sanction as measured by the supervised individuals’ subsequent conduct, and 
monitor the impact on the department’s number and type of revocations for 


violations of the conditions of supervision. 


History. 
Acts 2016, ch. 906, § 14. 


Code Commission Notes. Acts 2016, ch. 
906, § 14 enacted a new part 7, §§ 40-28-701 
— 40-28-706, but the part has been redesig- 
nated as part 3, §§ 40-28-301 — 40-28-306, by 
authority of the Code Commission. 


Compiler’s Notes. 

Acts 2016, ch. 906, § 1 provided that the act, 
which enacted this section, shall be known and 
may be cited as the Public Safety Act of 2016. 


PART 4 
SUPERVISION OF ADULT OFFENDERS 


40-28-401. Interstate Compact for Supervision of Adult Offenders. 


The governor of this state is authorized and directed to execute a compact on 
behalf of the state of Tennessee with any of the United States legally joining 
therein in the form substantially as follows: 
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ARTICLE I: PURPOSE 


The compacting states to this Interstate Compact recognize that each state 
is responsible for the supervision of adult offenders in the community who are 
authorized pursuant to the by-laws and rules of this compact to travel across 
state lines both to and from each compacting state in such a manner as to: 
track the location of offenders, transfer supervision authority in an orderly and 
efficient manner, and when necessary return offenders to the originating 
jurisdictions. 

The compacting states also recognize that Congress, by enacting the Crime 
Control Act, 4 U.S.C. § 112, has authorized and encouraged compacts for 
cooperative efforts and mutual assistance in the prevention of crime. 

It is the purpose of this compact and the Interstate Commission created 
hereunder, through means of joint and cooperative action among the 
compacting states: to provide the framework for the promotion of public safety 
and protect the rights of victims through the control and regulation of the 
interstate movement of offenders in the community; to provide for the effective 
tracking, supervision, and rehabilitation of these offenders by the sending and 
receiving states; and to equitably distribute the costs, benefits and obligations 
of the compact among the compacting states. 

In addition, this compact will: create an Interstate Commission which will 
establish uniform procedures to manage the movement between states of 
adults placed under community supervision and released to the community 
under the jurisdiction of courts, paroling authorities, corrections or other 
criminal justice agencies which will promulgate rules to achieve the purpose of 
this compact; ensure an opportunity for input and timely notice to victims and 
to jurisdictions where defined offenders are authorized to travel or to relocate 
across state lines; establish a system of uniform data collection, access to 
information on active cases by authorized criminal justice officials, and regular 
reporting of compact activities to heads of state councils, state executive, 
judicial, and legislative branches and criminal justice administrators; monitor 
compliance with rules governing interstate movement of offenders and initiate 
interventions to address and correct non-compliance; and coordinate training 
and education regarding regulations of interstate movement of offenders for 
officials involved in such activity. 

The compacting states recognize that there is no “right” of any offender to 
live in another state and that duly accredited officers of a sending state may at 
all times enter a receiving state and there apprehend and retake any offender 
under supervision subject to the provisions of this compact and by-laws and 
rules promulgated hereunder. 

It is the policy of the compacting states that the activities conducted by the 
Interstate Commission created herein are the formation of public policies and 
are therefore public business. 


ARTICLE II: DEFINITIONS 


As used in this compact, unless the context clearly requires a different 
construction: 


535 PROBATION, PAROLES AND PARDONS 40-28-401 


A. “Adult” means both individuals legally classified as adults and 
juveniles treated as adults by court order, statute, or operation of law. 

B. “By-laws” mean those by-laws established by the Interstate 
Commission for its governance, or for directing or controlling the Interstate 
Commission’s actions or conduct. 

C. “Compact administrator” means the individual in each compacting 
state appointed pursuant to the terms of this compact responsible for the 
administration and management of the state’s supervision and transfer of 
offenders subject to the terms of this compact, the rules adopted by the 
Interstate Commission and policies adopted by the State Council under this 
compact. 

D. “Compacting state” means any state which has enacted the enabling 
legislation for this compact. 

EK. “Commissioner” means the voting representative of each compacting 
state appointed pursuant to article III of this compact. 

F. “Interstate Commission” means the Interstate Commission for Adult 
Offender Supervision established by this compact. 

G. “Member” means the commissioner of a compacting state or designee, 
who shall be a person officially connected with the commissioner. 

H. “Non-compacting state” means any state which has not enacted the 
enabling legislation for this compact. 

I. “Offender” means an adult placed under, or subject, to supervision as 
the result of the commission of a criminal offense and released to the 
community under the jurisdiction of courts, paroling authorities, corrections, 
or other criminal justice agencies. 

J. “Person” means any individual, corporation, business enterprise, or 
other legal entity, either public or private. 

K. “Rules” means acts of the Interstate Commission, duly promulgated 
pursuant to article VII of this compact, substantially affecting interested 
parties in addition to the Interstate Commission, which shall have the force 
and effect of law in the compacting states. 

L. “State” means a state of the United States, the District of Columbia 
and any other territorial possessions of the United States. 

M. “State Council” means the resident members of the State Council for 
Interstate Adult Offender Supervision created by each state under article III 
of this compact. 


ARTICLE II: THE COMPACT COMMISSION 


A. The compacting states hereby create the “Interstate Commission for 
Adult Offender Supervision.” The Interstate Commission shall be a body 
corporate and joint agency of the compacting states. The Interstate 
Commission shall have all the responsibilities, powers and duties set forth 
herein, including the power to sue and be sued, and such additional powers as 
may be conferred upon it by subsequent action of the respective legislatures of 
the compacting states in accordance with the terms of this compact. 

B. The Interstate Commission shall consist of commissioners selected and 
appointed by resident members of a State Council for Interstate Adult 
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Offender Supervision for each state. While each member state may determine 
the membership of its own State Council, its membership must include at least 
one representative from the legislative, judicial, and executive branches of 
government, victims groups and compact administrators. Each State Council 
shall appoint as its commissioner the compact administrator from that state to 
serve on the Interstate Commission in such capacity under or pursuant to 
applicable law of the member state. Each compacting state retains the right to 
determine the qualifications of the compact administrator who shall be 
appointed by the State Council or by the governor in consultation with the 
legislature and the judiciary. 

In addition to appointment of its commissioner to the Interstate 
Commission, each State Council shall exercise oversight and advocacy 
concerning its participation in Interstate Commission activities and other 
duties as may be determined by each member state, including but not limited 
to, development of policy concerning operations and procedures of the compact 
within that state. 

C. In addition to the commissioners who are the voting representatives of 
each state, the Interstate Commission shall include individuals who are not 
commissioners but who are members of interested organizations; such non- 
commissioner members must include a member of the national organizations 
of governors, legislators, state chief justices, attorneys general and crime 
victims. All non-commissioner members of the Interstate Commission shall be 
ex-officio (nonvoting) members. The Interstate Commission may provide in its 
by-laws for such additional, ex-officio, nonvoting members as it deems 
necessary. 

D. Each compacting state represented at any meeting of the Interstate 
Commission is entitled to one vote. A majority of the compacting states shall 
constitute a quorum for the transaction of business, unless a larger quorum is 
required by the by-laws of the Interstate Commission. 

EK. The Interstate Commission shall meet at least once each calendar year. 
The chairperson may call additional meetings and, upon the request of 
twenty-seven (27) or more compacting states, shall call additional meetings. 
Public notice shall be given of all meetings and meetings shall be open to the 
public. 

F. The Interstate Commission shall establish an executive committee which 
shall include commission officers, members and others as shall be determined 
by the by-laws. The executive committee shall have the power to act on behalf 
of the Interstate Commission during periods when the Interstate Commission 
is not in session, with the exception of rulemaking and/or amendment to the 
compact. The executive committee oversees the day-to-day activities managed 
by the executive director and Interstate Commission staff; administers 
enforcement and compliance with the provisions of the compact, its by-laws 
and as directed by the Interstate Commission and performs other duties as 
directed by the Interstate Commission or set forth in the by-laws. 


ARTICLE IV: POWERS AND DUTIES OF THE INTERSTATE 
COMMISSION 


The Interstate Commission shall have the following powers: 
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1. To adopt a seal and suitable By-laws governing the management and 
operation of the Interstate Commission. 

2. To promulgate rules which shall have the force and effect of statutory 
law and shall be binding in the compacting states to the extent and in the 
manner provided in this compact. 

3. To oversee, supervise and coordinate the interstate movement of 
offenders subject to the terms of this compact and any By-laws adopted and 
rules promulgated by the Compact Commission. 

4. To enforce compliance with compact provisions, Interstate Commission 
rules, and by-laws, using all necessary and proper means, including but not 
limited to, the use of judicial process. 

5. To establish and maintain offices. 

6. To purchase and maintain insurance and bonds. 

7. To borrow, accept, or contract for services of personnel, including, but 
not limited to, members and their staffs. 

8. To establish and appoint committees and hire staff which it deems 
necessary for the carrying out of its functions including, but not limited to, 
an executive committee as required by article III which shall have the power 
to act on behalf of the Interstate Commission in carrying out its powers and 
duties hereunder. 

9. To elect or appoint such officers, attorneys, employees, agents, or 
consultants, and to fix their compensation, define their duties and determine 
their qualifications; and to establish the Interstate Commission’s personnel 
policies and programs relating to, among other things, conflicts of interest, 
rates of compensation, and qualifications of personnel. 

10. To accept any and all donations and grants of money, equipment, 
supplies, materials, and services, and to receive, utilize, and dispose of same. 

11. To lease, purchase, accept contributions or donations of, or otherwise 
to own, hold, improve or use any property, real, personal, or mixed. 

12. To sell, convey, mortgage, pledge, lease, exchange, abandon, or 
otherwise dispose of any property, real, personal or mixed. 

13. To establish a budget and make expenditures and levy dues as 
provided in article IX of this compact. 

14. To sue and be sued. 

15. To provide for dispute resolution among compacting states. 

16. To perform such functions as may be necessary or appropriate to 
achieve the purposes of this compact. 

17. To report annually to the legislatures, governors, judiciary, and state 
councils of the compacting states concerning the activities of the Interstate 
Commission during the preceding year. Such reports shall also include any 
recommendations that may have been adopted by the Interstate 
Commission. 

18. To coordinate education, training and public awareness regarding the 
interstate movement of offenders for officials involved in such activity. 

19. To establish uniform standards for the reporting, collecting, and 
exchanging of data. 
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ARTICLE V: ORGANIZATION AND OPERATION OF THE INTERSTATE 
COMMISSION 


Section A. By-laws 

1. The Interstate Commission shall, by a majority of the members, within 12 
months of the first Interstate Commission meeting, adopt by-laws to govern its 
conduct as may be necessary or appropriate to carry out the purposes of the 
compact, including, but not limited to: 

a. Establishing the fiscal year of the Interstate Commission; 

b. Establishing an executive committee and such other committees as 
may be necessary; 

c. Providing reasonable standards and procedures: (i) for the 
establishment of committees, and (ii) governing any general or specific 
delegation of any authority or function of the Interstate Commission; 

d. Providing reasonable procedures for calling and conducting meetings of 
the Interstate Commission, and ensuring reasonable notice of each such 
meeting; 

e. Establishing the titles and responsibilities of the officers of the 
Interstate Commission; 

f. Providing reasonable standards and procedures for the establishment 
of the personnel policies and programs of the Interstate Commission. 
Notwithstanding any civil service or other similar laws of any compacting 
state, the by-laws shall exclusively govern the personnel policies and 
programs of the Interstate Commission; 

g. Providing a mechanism for winding up the operations of the Interstate 
Commission and the equitable return of any surplus funds that may exist 
upon the termination of the compact after the payment and/or reserving of 
all of its debts and obligations; 

h. Providing transition rules for “start up” administration of the compact; 
and 

i. Establishing standards and procedures for compliance and technical 
assistance in carrying out the compact. 


Section B. Officers and Staff 

1. The Interstate Commission shall, by a majority of the members, elect 
from among its members a chairperson and a vice-chairperson, each of whom 
shall have such authorities and duties as may be specified in the by-laws. The 
chairperson or, in his or her absence or disability, the vice-chairperson, shall 
preside at all meetings of the Interstate Commission. The officers so elected 
shall serve without compensation or remuneration from the Interstate 
Commission; PROVIDED THAT, subject to the availability of budgeted funds, 
the officers shall be reimbursed for any actual and necessary costs and 
expenses incurred by them in the performance of their duties and 
responsibilities as officers of the Interstate Commission. 

2. The Interstate Commission shall, through its executive committee, 
appoint or retain an executive director for such period, upon such terms and 
conditions and for such compensation as the Interstate Commission may deem 
appropriate. The executive director shall serve as secretary to the Interstate 
Commission, and hire and supervise such other staff as may be authorized by 
the Interstate Commission, but shall not be a member. 
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Section C. Corporate Records of the Interstate Commission 
The Interstate Commission shall maintain its corporate books and records in 
accordance with the by-laws. 


Section D. Qualified Immunity, Defense and Indemnification 

1. The members, officers, executive director and employees of the Interstate 
Commission shall be immune from suit and liability, either personally or in 
their official capacity, for any claim for damage to or loss of property or 
personal injury or other civil liability caused or arising out of any actual or 
alleged act, error or omission that occurred within the scope of Interstate 
Commission employment, duties or responsibilities; PROVIDED, that nothing 
in this paragraph shall be construed to protect any such person from suit 
and/or liability for any damage, loss, injury or liability caused by the 
intentional or willful and wanton misconduct of any such person. 

2. The Interstate Commission shall defend the commissioner of a 
compacting state, or his or her representatives or employees, or the Interstate 
Commission’s representatives or employees, in any civil action seeking to 
impose liability, arising out of any actual or alleged act, error or omission that 
occurred within the scope of Interstate Commission employment, duties or 
responsibilities, or that the defendant had a reasonable basis for believing 
occurred within the scope of Interstate Commission employment, duties or 
responsibilities; PROVIDED, that the actual or alleged act, error or omission 
did not result from intentional wrongdoing on the part of such person. 

3. The Interstate Commission shall indemnify and hold the commissioner of 
a compacting state, the appointed designee or employees, or the Interstate 
Commission’s representatives or employees, harmless in the amount of any 
settlement or judgment obtained against such persons arising out of any actual 
or alleged act, error or omission that occurred within the scope of Interstate 
Commission employment, duties or responsibilities, or that such persons had 
a reasonable basis for believing occurred within the scope of Interstate 
Commission employment, duties or responsibilities, provided, that the actual 
or alleged act, error or omission did not result from gross negligence or 
intentional wrongdoing on the part of such person. 


ARTICLE VI: ACTIVITIES OF THE INTERSTATE COMMISSION 


1. The Interstate Commission shall meet and take such actions as are 
consistent with the provisions of this compact. 

2. Except as otherwise provided in this compact and unless a greater 
percentage is required by the by-laws, in order to constitute an act of the 
Interstate Commission, such act shall have been taken at a meeting of the 
Interstate Commission and shall have received an affirmative vote of a 
majority of the members present. 

3. Each member of the Interstate Commission shall have the right and 
power to cast a vote to which that compacting state is entitled and to 
participate in the business and affairs of the Interstate Commission. Amember 
shall vote in person on behalf of the state and shall not delegate a vote to 
another member state. However, a State Council shall appoint another 
authorized representative, in the absence of the commissioner from that state, 
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to cast a vote on behalf of the member state at a specified meéting. The by-laws 
may provide for members’ participation in meetings by telephone or other 
means of telecommunication or electronic communication. Any voting 
conducted by telephone, or other means of telecommunication or electronic 
communication shall be subject to the same quorum requirements of meetings 
where members are present in person. 

4. The Interstate Commission shall meet at least once during each calendar 
year. The chairperson of the Interstate Commission may call additional 
meetings at any time and, upon the request of a majority of the members, shall 
call additional meetings. 

5. The Interstate Commission’s by-laws shall establish conditions and 
procedures under which the Interstate Commission shall make its information 
and official records available to the public for inspection or copying. The 
Interstate Commission may exempt from disclosure any information or official 
records to the extent they would adversely affect personal privacy rights or 
proprietary interests. In promulgating such rules, the Interstate Commission 
may make available to law enforcement agencies records and information 
otherwise exempt from disclosure, and may enter into agreements with law 
enforcement agencies to receive or exchange information or records subject to 
non-disclosure and confidentiality provisions. 

6. Public notice shall be given of all meetings and all meetings shall be open 
to the public, except as set forth in the rules or as otherwise provided in the 
compact. The Interstate Commission shall promulgate rules consistent with 
the principles contained in the “Government in Sunshine Act,” 5 U.S.C. Section 
552(b), as may be amended. The Interstate Commission and any of its 
committees may close a meeting to the public where it determines by 
two-thirds (24) vote that an open meeting would be likely to: a. relate solely to 
the Interstate Commission’s internal personnel practices and procedures; b. 
disclose matters specifically exempted from disclosure by statute; c. disclose 
trade secrets or commercial or financial information which is privileged or 
confidential; d. involve accusing any person of a crime, or formally censuring 
any person; e. disclose information of a personal nature where disclosure 
would constitute a clearly unwarranted invasion of personal privacy; f. disclose 
investigatory records compiled for law enforcement purposes; g. disclose 
information contained in or related to examination, operating or condition 
reports prepared by, or on behalf of or for the use of, the Interstate Commission 
with respect to a regulated entity for the purpose of regulation or supervision 
of such entity; h. disclose information, the premature disclosure of which would 
significantly endanger the life of a person or the stability of a regulated entity; 
i. specifically relate to the Interstate Commission’s issuance of a subpoena, or 
its participation in a civil action or proceeding. 

7. For every meeting closed pursuant to this provision, the Interstate 
Commission’s chief legal officer shall publicly certify that, in his or her opinion, 
the meeting may be closed to the public, and shall reference each relevant 
exemptive provision. The Interstate Commission shall keep minutes which 
shall fully and clearly describe all matters discussed in any meeting and shall 
provide a full and accurate summary of any actions taken, and the reasons 
therefore, including a description of each of the views expressed on any item 
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and the record of any roll call vote (reflected in the vote of each member on the 
question). All documents considered in connection with any action shall be 
identified in such minutes. 

8. The Interstate Commission shall collect standardized data concerning 
the interstate movement of offenders as directed through its by-laws and rules 
which shall specify the data to be collected, the means of collection and data 
exchange and reporting requirements. 


ARTICLE VII: RULEMAKING FUNCTIONS OF THE INTERSTATE 
COMMISSION 


1. The Interstate Commission shall promulgate rules in order to effectively 
and efficiently achieve the purposes of the compact including transition rules 
governing administration of the compact during the period in which it is being 
considered and enacted by the states. 

2. Rulemaking shall occur pursuant to the criteria set forth in this article 
and the by-laws and rules adopted pursuant thereto. Such rulemaking shall 
substantially conform to the principles of the Federal Administrative 
Procedure Act, 5 U.S.C. Section 551 et seq., and the Federal Advisory 
Committee Act, 5 U.S.C. Appx., Section 1 et seq., as may be amended 
(hereinafter “APA”). 

3. All rules and amendments shall become binding as of the date specified in 
each rule or amendment. 

4. If a majority of the legislatures of the compacting states rejects a rule, -by 
enactment of a statute or resolution in the same manner used to adopt the 
compact, then such rule shall have no further force and effect in any 
compacting state. 

5. When promulgating a rule, the Interstate Commission shall: a. publish 
the proposed Rule stating with particularity the text of the rule which is 
proposed and the reason for the proposed rule; b. allow persons to submit 
written data, facts, opinions and arguments, which information shall be 
publicly available; c. provide an opportunity for an informal hearing; and d. 
promulgate a final rule and its effective date, if appropriate, based on the 
rulemaking record. 

6. Not later than sixty (60) days after a rule is promulgated, any interested 
person may file a petition in the United States District Court for the District 
of Columbia or in the federal district court where the Interstate Commission’s 
principal office is located for judicial review of such rule. If the court finds that 
the Interstate Commission’s action is not supported by substantial evidence, 
(as defined in the APA), in the rulemaking record, the court shall hold the rule 
unlawful and set it aside. 

7. Subjects to be addressed within twelve (12) months after the first meeting 
must at a minimum include: 

a. Notice to victims and opportunity to be heard; 
b. Offender registration and compliance; 

c. Violations/returns; 

d. Transfer procedures and forms; 

e. Eligibility for transfer; 
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f. Collection of restitution and fees from offenders; 

g. Data collection and reporting; 

h. The level of supervision to be provided by the receiving state; 

i. Transition rules governing the operation of the compact and the 
Interstate Commission during all or part of the period between the effective 
date of the compact and the date on which the last eligible state adopts the 
compact; and 

j. Mediation, arbitration and dispute resolution. 

The existing rules governing the operation of the previous compact 
superseded by this part shall be null and void twelve (12) months after the first 
meeting of the Interstate Commission created hereunder. 

8. Upon determination by the Interstate Commission that an emergency 
exists, it may promulgate an emergency rule which shall become effective 
immediately upon adoption, provided that the usual rulemaking procedures 
provided hereunder shall be retroactively applied to such rule as soon as 
reasonably possible, in no event later than ninety (90) days after the effective 
date of the Rule. 


ARTICLE VIII: OVERSIGHT, ENFORCEMENT, AND DISPUTE 
RESOLUTION BY THE INTERSTATE COMMISSION 


Section A. Oversight 

1. The Interstate Commission shall oversee the interstate movement of 
adult offenders in the compacting states and shall monitor such activities 
being administered in non-compacting states which may significantly affect 
compacting states. 

2. The courts and executive agencies in each compacting state shall enforce 
this compact and shall take all actions necessary and appropriate to effectuate 
the compact’s purposes and intent. In any judicial or administrative 
proceeding in a compacting state pertaining to the subject matter of this 
compact which may affect the powers, responsibilities or actions of the 
Interstate Commission, the Interstate Commission shall be entitled to receive 
all service of process in any such proceeding, and shall have standing to 
intervene in the proceeding for all purposes. 


Section B. Dispute Resolution 

1. The compacting states shall report to the Interstate Commission on 
issues or activities of concern to them, and cooperate with and support the 
Interstate Commission in the discharge of its duties and responsibilities. 

2. The Interstate Commission shall attempt to resolve any disputes or other 
issues which are subject to the compact and which may arise among 
compacting states and non-compacting states. 

3. The Interstate Commission shall enact a by-law or promulgate a rule 
providing for both mediation and binding dispute resolution for disputes 
among the compacting states. 


Section C. Enforcement 

The Interstate Commission, in the reasonable exercise of its discretion, shall 
enforce the provisions of this compact using any or all means set forth in article 
XI, section B, of this compact. 
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ARTICLE IX: FINANCE 


1. The Interstate Commission shall pay or provide for the payment of the 
reasonable expenses of its establishment, organization and ongoing activities. 

2. The Interstate Commission shall levy on and collect an annual 
assessment from each compacting state to cover the cost of the internal 
operations and activities of the Interstate Commission and its staff which must 
be in a total amount sufficient to cover the Interstate Commission’s annual 
budget as approved each year. The aggregate annual assessment amount shall 
be allocated based upon a formula to be determined by the Interstate 
Commission, taking into consideration the population of the state and the 
volume of interstate movement of offenders in each compacting state and shall 
promulgate a rule binding upon all compacting states which governs such 
assessment. 

3. The Interstate Commission shall not incur any obligations of any kind 
prior to securing the funds adequate to meet the same; nor shall the Interstate 
Commission pledge the credit of any of the compacting states, except by and 
with the authority of the compacting state. 

4. The Interstate Commission shall keep accurate accounts of all receipts 
and disbursements. The receipts and disbursements of the Interstate 
Commission shall be subject to the audit and accounting procedures 
established under its by-laws. However, all receipts and disbursements of 
funds handled by the Interstate Commission shall be audited yearly by a 
certified or licensed public accountant and the report of the audit shall be 
included in and become part of the annual report of the Interstate Commission. 


ARTICLE X: COMPACTING STATES, EFFECTIVE DATE AND 
AMENDMENT 


1. Any state, as defined in article II of this compact, is eligible to become a 
compacting state. 

2. The compact shall become effective and binding upon legislative 
enactment of the Compact into law by no less than thirty-five (35) of the states. 
The initial effective date shall be the later of July 1, 2001, or upon enactment 
into law by the thirty-fifth jurisdiction. Thereafter it shall become effective and 
binding, as to any other compacting state, upon enactment of the compact into 
law by that state. The governors of non-member states or their designees will 
be invited to participate in Interstate Commission activities on a nonvoting 
basis prior to adoption of the compact by all states and territories of the United 
States. 

3. Amendments to the compact may be proposed by the Interstate 
Commission for enactment by the compacting states. No amendment shall 
become effective and binding upon the Interstate Commission and the 
compacting sates unless and until it is enacted into law by unanimous consent 
of the compacting states. 


ARTICLE XI: WITHDRAWAL, DEFAULT, TERMINATION, AND JUDICIAL 
ENFORCEMENT 


Section A. Withdrawal 
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1. Once effective, the compact shall continue in force and remain binding 
upon each and every compacting state; PROVIDED, that a compacting state 
may withdraw from the compact (withdrawing state) by enacting a statute 
specifically repealing the statute which enacted the compact into law. 

2. The effective date of withdrawal is the effective date of the repeal. 

3. The withdrawing state shall immediately notify the chairperson of the 
Interstate Commission in writing upon the introduction of legislation 
repealing this compact in the withdrawing state. 

4, The Interstate Commission shall notify the other compacting states of the 
withdrawing state’s intent to withdraw within sixty (60) days of its receipt 
thereof. 

5. The withdrawing state is responsible for all assessments, obligations and 
liabilities incurred through the effective date of withdrawal, including any 
obligations, the performance of which extend beyond the effective date of 
withdrawal. 

6. Reinstatement following withdrawal of any compacting state shall occur 
upon the withdrawing state reenacting the compact or upon such later date as 
determined by the Interstate Commission. 


Section B. Default 

1. If the Interstate Commission determines that any compacting state has 
at any time defaulted (defaulting state) in the performance of any of its 
obligations or responsibilities under this compact, the by-laws or any duly 
promulgated rules, the Interstate Commission may impose any or all of the 
following penalties: 

a. Fines, fees and costs in such amounts as are deemed to be reasonable 
as fixed by the Interstate Commission; 

b. Remedial training and technical assistance as directed by the 
Interstate Commission; 

c. Suspension and termination of membership in the compact. Suspension 
shall be imposed only after all other reasonable means of securing 
compliance under the by-laws and rules have been exhausted. Immediate 
notice of suspension shall be given by the Interstate Commission to the 
governor, the chief justice or chief judicial officer of the state; the majority 
and minority leaders of the defaulting state’s legislature, and the State 
Council. The grounds for default include, but are not limited to, failure of a 
compacting state to perform such obligations or responsibilities imposed 
upon it by this compact, Interstate Commission by-laws, or duly 
promulgated rules. The Interstate Commission shall immediately notify the 
defaulting state in writing of the penalty imposed by the Interstate 
Commission on the defaulting state pending a cure of the default. The 
Interstate Commission shall stipulate the conditions and the time period 
within which the defaulting state must cure its default. If the defaulting 
state fails to cure the default within the time period specified by the 
Interstate Commission, in addition to any other penalties imposed herein, 
the defaulting state may be terminated from the compact upon an 
affirmative vote of a majority of the compacting states and all rights, 
privileges and benefits conferred by this compact shall be terminated from 
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the effective date of suspension. 

2. Within sixty (60) days of the effective date of termination of a defaulting 
state, the Interstate Commission shall notify the governor, the chief justice or 
chief judicial officer and the majority and minority leaders of the defaulting 
state’s legislature and the State Council of such termination. 

3. The defaulting state is responsible for all assessments, obligations and 
liabilities incurred through the effective date of termination including any 
obligations, the performance of which extends beyond the effective date of 
termination. 

4. The Interstate Commission shall not bear any costs relating to the 
defaulting state unless otherwise mutually agreed upon between the 
Interstate Commission and the defaulting state. 

5. Reinstatement following termination of any compacting state requires 
both a reenactment of the compact by the defaulting state and the approval of 
the Interstate Commission pursuant to the rules. 


Section C. Judicial Enforcement 

The Interstate Commission may, by majority vote of the members, initiate 
legal action in the United States District Court for the District of Columbia or, 
at the discretion of the Interstate Commission, in the federal district court 
where the Interstate Commission has its offices to enforce compliance with the 
provisions of the compact, its duly promulgated rules and by-laws, against any 
compacting state in default. In the event judicial enforcement is necessary the 
prevailing party shall be awarded all costs of such litigation including 
reasonable attorneys fees. 


Section D. Dissolution of Compact 

1. The compact dissolves effective upon the date of the withdrawal or 
default of the compacting state which reduces membership in the compact to 
one compacting state. 

2. Upon the dissolution of this compact, the compact becomes null and void 
and shall be of no further force or effect, and the business and affairs of the 
Interstate Commission shall be wound up and any surplus funds shall be 
distributed in accordance with the by-laws. 


ARTICLE XII: SEVERABILITY AND CONSTRUCTION 


1. The provisions of this compact shall be severable, and if any phrase, 
clause, sentence or provision is deemed unenforceable, the remaining 
provisions of the compact shall be enforceable. 

2. The provisions of this compact shall be liberally construed to effectuate 
its purposes. 


ARTICLE XIII: BINDING EFFECT OF COMPACT AND OTHER LAWS 


Section A. Other Laws 

1. Nothing herein prevents the enforcement of any other law of a 
compacting state that is not inconsistent with this compact. 

2. All compacting states’ laws conflicting with this compact are superseded 
to the extent of the conflict. 
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Section B. Binding Effect of the Compact 

1. All lawful actions of the Interstate Commission, including all rules and 
by-laws promulgated by the Interstate Commission, are binding upon the 
compacting states. 

2. All agreements between the Interstate Commission and the compacting 
states are binding in accordance with their terms. 

3. Upon the request of a party to a conflict over meaning or interpretation of 
Interstate Commission actions, and upon a majority vote of the compacting 
states, the Interstate Commission may issue advisory opinions regarding such 
meaning or interpretation. 

4. In the event any provision of this compact exceeds the constitutional 
limits imposed on the legislature of any compacting state, the obligations, 
duties, powers or jurisdiction sought to be conferred by such provision upon the 
Interstate Commission shall be ineffective and such obligations, duties, powers 
or jurisdiction shall remain in the compacting state and shall be exercised by 
the agency thereof to which such obligations, duties, powers or jurisdiction are 
delegated by law in effect at the time this compact becomes effective. 


History. 
Acts 2002, ch. 805, § 2. 


Compiler’s Notes. 

Former part 4, §§ 40-28-401 — 40-28-409 
(Acts 1939, ch. 80, § 1; C. Supp. 1950, 
§ 11843.1 (Williams, § 11843.24); Acts 1955, 
ch. 299, § 1; T.C.A. (orig. ed.), §§ 40-3626 — 
40-3629; Acts 1988, ch. 504, § 3; 1997, ch. 288, 
§ 1; 1997, ch. 289, § 1; 1997, ch. 457, § 1; 1997, 
ch. 458, § 1; 1998, ch. 1049, §§ 23, 24), con- 
cerning transfers of out-of-state supervision for 
convicted offenders, was repealed, effective the 
later of July 1, 2002 or upon enactment by no 
less than thirty five (35) states, by Acts 2002, 


ch. 805, § 2, which also enacted new § 40-28- 
401, effective the later of July 1, 2002 or upon 
enactment by no less than thirty five (35) 
states. As of July 2003, thirty five (35) states 
had approved the Interstate Compact for Su- 
pervision of Adult Offenders. 

The Interstate Compact for Supervision of 
Adult Offenders, created by this section, termi- 
nates June 30, 2026. See §§ 4-29-112, 4-29-247. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 2.41, 2.72. 


40-28-402. Council for interstate adult offender supervision. 


(a) The governor shall establish by an executive order the following: 
(1) The initial composition and terms of the Tennessee council for inter- 


state adult offender supervision required by article III, paragraph B, of the 
Interstate Compact for Supervision of Adult Offenders. Members will be 
appointed by the governor to those positions, except that any positions 
representing the legislative branch shall be made jointly by the speaker of 
the house of representatives and the speaker of the senate and any positions 
representing the judicial branch shall be made by the chief justice of the 
Tennessee supreme court; 

(2) The qualifications and terms of the compact administrator required by 
article II, paragraph C, of that compact shall be determined by the state 
council; and 

(3) Any other matters necessary for the implementation of the compact at 
the time it becomes effective. 

(b) Except as provided by subdivisions (a)(1) and (2), the department of 
correction may promulgate any rules and regulations necessary to implement 
and administer the compact after it goes into effect. 
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History. 
Acts 2002, ch. 805, § 3; 2012, ch. 727, § 41. 


Compiler’s Notes. 

Former part 4, §§ 40-28-401 — 40-28-409 
(Acts 1939, ch. 80, § 1; C. Supp. 1950, 
§ 11843.1 (Williams, § 11843.24); Acts 1955, 
ch. 299, § 1; T.C.A. (orig. ed.), §§ 40-3626 — 
40-3629; Acts 1988, ch. 504, § 3; 1997, ch. 288, 
§ 1; 1997, ch. 289, § 1; 1997, ch. 457, § 1; 1997, 
ch. 458, § 1; 1998, ch. 1049, §§ 23, 24), con- 
cerning transfers of out-of-state supervision for 
convicted offenders, was repealed, effective the 
later of July 1, 2002 or upon enactment by no 
less than thirty five (35) states, by Acts 2002, 
ch. 805, § 2, which also enacted new § 40-28- 
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401, effective the later of July 1, 2002 or upon 
enactment by no less than thirty five (35) 
states. As of July 2003, thirty five (35) states 
had approved the Interstate Compact for Su- 
pervision of Adult Offenders. 

For the preamble to the act concerning trans- 
fers of certain functions relating to probation 
and parole services and the community correc- 
tion grant program from the board of probation 
and parole to the department of correction, 
please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which amended sub- 
section (b), shall be fully accomplished on or 
before January 1, 2013. 


40-28-403. Interstate compact for adult supervision registry. 


The department of correction shall maintain a database consisting of a 
registry and associated information of those persons who have been placed on 
probation or parole in another state but are residing in Tennessee pursuant to 
the compact for out-of-state supervision, compiled in this part. The registry 
shall include, at a minimum, the name of the offender and, for each proba- 
tioner or parolee approved for residence in this state under the interstate 
compact after May 30, 1997, the offender’s photograph. The database shall be 


placed and maintained on the state of Tennessee’s internet website. 


History. 
Acts 2012, ch. 727, § 42. 


Compiler’s Notes. 

For the preamble to the act concerning trans- 
fers of certain functions relating to probation 
and parole services and the community correc- 
tion grant program from the board of probation 


and parole to the department of correction, 
please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which enacted this 
section, shall be fully accomplished on or before 
January 1, 2013. 


PART 5 
OPEN PAROLE HEARINGS ACT 


40-28-501. Short title. 


This part shall be known and may be cited as the “Open Parole Hearings 


Act.” 
History. 
Acts 1993, ch. 336, § 1. 


Attorney General Opinions. 
Parole grant hearings may be conducted by 


the use of two way video conferencing, OAG 
05-175 (12/13/05). 


40-28-502. Applicable requirements. 


(a) The following requirements apply to parole board hearings: 
(1) In accordance with title 8, chapter 44, part 1, parole hearings and 
parole revocation hearings shall be open to the public, except as provided in 


subsection (b); and 
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(2) The vote of each board member on each formal action shall be 
recorded. Formal actions include, but are not limited to, the granting or 
denial of parole, the revocation of parole or any action taken under 
subsection (b). 

(b) The following exceptions and limitations apply: 

(1) The board of parole may restrict the number of individuals allowed to 
attend parole or parole revocation hearings in accordance with physical 
limitations or security requirements of the hearing facilities; and 

(2) The board may deny admission or continued attendance at parole or 
parole revocation hearings to individuals who: 

(A) Threaten or present a danger to the security of the institution in 
which the hearing is being held; 

(B) Threaten or present a danger to other attendees or participants; or 

(C) Disrupt the hearing. 


History. which concerns name changes of departments 
Acts 1993, ch. 336, § 2; 1998, ch. 1049, §§ 24, and divisions, to provide that references to the 
66. board of probation and parole, formerly re- 


Gémpiler’s Notes ferred to in this section, are deemed references 
Acts 2012, ch. 727, § 1 amended § 4-3-104, to the board of parole. 


NOTES TO DECISIONS 


1. Parole Decisions. making parole decisions. Arnold v. Tennessee 
The requirements of T.C.A. § 40-28-502 ap- Bd. of Paroles, 956 S.W.2d 478, 1997 Tenn. 


plicable to parole hearings do not apply to the LEXIS 533 (Tenn. 1997). 
procedure of the former board of paroles in 


40-28-503. Attendance policies — Standard victim notification form. 


(a) The board shall establish a policy governing attendance at board 
hearings and submission and use of victim impact statements. Copies of the 
policy shall be available upon request. The policy shall govern: 

(1) The requirement that those requesting notification of parole and 
parole revocation hearings keep the board advised of their current addresses 
and telephone numbers; 

(2) Instructions for attending and participating in parole and parole 
revocation hearings; 

(3) The limitations on attendance as set forth in § 40-28-502; 

(4) Reasonable limitations on oral presentations; and 

(5) Information about board discretion to investigate victim impact state- 
ments. 

(b) The board shall establish a standard victim notification form. The board 
shall distribute copies of the form to the victim witness coordinator in each 
judicial district for the state who shall make copies of the form available to the 
appropriate persons. 


History. Victim impact statements, title 40, ch. 38, 
Acts 1998, ch. 336, § 3. part 2. 


Ponanh cfomenie. Victim-witness coordinator, § 8-7-206. 


Rights of crime victims, notification, § 40-38- 
103. 
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NOTES TO DECISIONS 


1. Notification of Victim’s Family. 

Letter from attorney of victim’s family re- 
questing that notice of parole hearing be sent to 
him was effective to furnish a new address for 


the family in care of the attorney. Daniels v. 
Traughber, 984 S.W.2d 918, 1998 Tenn. App. 
LEXIS 315 (Tenn. Ct. App. 1998). 


40-28-504. Victim impact statements. 


(a) The board shall receive and consider victim impact statements. 

(b) Written victim impact statements shall not be made available to the 
public and shall be considered confidential. 

(c) Assertions made in a victim impact statement may be investigated and 


verified by the board. 
History. 
Acts 1993, ch. 336, § 4. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


Victim impact statements, title 40, ch. 38, 
part 2. 


NOTES TO DECISIONS 


1. Ex Post Facto Clause. 

Retroactively applying requirements to con- 
sider victim input at parole hearings was no ex 
post facto violation because the requirements 
posed an insignificant risk of increased punish- 
ment, as a statute requiring the Tennessee 
Board of Probation and Parole to consider such 


input, and a constitutional provision letting 
victims attend parole hearings were procedural 
and did not determine parole suitability. York v. 
Tenn. Bd. of Parole, 502 S.W.3d 783, 2016 Tenn. 
App. LEXIS 269 (Tenn. Ct. App. Apr. 19, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
572 (Tenn. Aug. 18, 2016). 


40-28-505. Parole. 


(a) Within ninety (90) days of receipt by the department of correction of a 
valid judgment of conviction, the department shall notify the victim witness 
coordinator of the county of conviction of the currently scheduled parole 
hearing date when the inmate will be eligible for parole consideration. 

(b) At least thirty (30) days prior to a scheduled parole hearing and three (3) 
days prior to a parole revocation hearing conducted pursuant to § 40-28-122, 
the board of parole shall send a notice of the date and place of the hearing to 
the following individuals: 

(1) The trial judge for the court in which the conviction occurred, or the 
trial judge’s successor; 

(2) The district attorney general in the county in which the crime was 
prosecuted; 

(3) The sheriff of the county in which the crime was committed; and 

(4) The victim or the victim’s representative who has requested notifica- 
tion of the date and place of the scheduled hearing or notice of the board’s 
final decision. However, at any time, the victim or victim’s representative 
may withdraw the request for notice by sending the board a written 
notarized statement that the request for notice is withdrawn or, if the victim 
or victim’s representative is registered with the state’s electronic victim 
notification system, by cancelling that registration in the system. 

(c) No later than thirty (30) days after a parole or parole revocation decision 
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has been finalized, the board shall send notice of its decision to those required 
to receive notice under subsection (b), together with notice that any victim 
whom the board failed to notify as required in subsection (b) has the 
opportunity to have a written victim impact statement considered by the 
board, pursuant to subsection (d). 

(d) The following remedies apply if there is a failure to provide the required 
advance notice: 

(1) Prior to a parole or parole revocation hearing, a party to whom the 
board failed to provide the notice required in subsection (b) may request the 
board to postpone the scheduled hearing. Upon that request, the board may, 
for just cause, postpone the scheduled parole or parole revocation hearing in 
order to provide a reasonable opportunity for the party to attend the hearing 
and, if that party is a victim, to submit a victim statement; and 

(2) If within fifteen (15) days after a parole or a parole revocation decision 
has been finalized, the board receives a written victim impact statement 
from a party to whom the board failed to provide the notice required in 
subsection (b), the board shall consider the statement. If the board finds that 
the victim impact statement warrants a new hearing, it shall schedule the 
hearing, subject to all notification requirements under subsection (b). 

(e) Any notice required to be provided to the victim or victim’s representa- 
tive by this section shall be mailed to the last known address of the victim or 
the victim’s representative unless the victim or victim’s representative is 
registered with the state’s electronic victim notification system, in which case 
the notice shall be communicated to the victim or victim’s representative by 
the method or methods indicated by the registration in the system. It is the 
responsibility of the victim or victim’s representative to provide the board a 
current mailing address. 

(f) This section shall apply only to an inmate who has received a sentence of 
two (2) or more years. 

(g) Any notice of an inmate’s release on parole required to be provided to the 
victim or the victim’s representative shall include the proposed county of 
residence of the inmate. 

(h)(1) Any identifying information concerning a crime victim or a crime 

victim’s representative who has been notified or requested that notification 

be provided to the victim or the victim’s representative pursuant to this 
section shall be confidential. 

(2) For purposes of subdivision (h)(1), “identifying information” means the 
name, home and work addresses, telephone numbers and social security 
number of the person being notified or requesting that notification be 
provided. 


History. 

Acts 1993, ch. 336, § 5; 1997, ch. 489, § 1; 
1998, ch. 1049, § 24; 1999, ch. 127, § 1; 1999, 
ch. 516, § 3; 2001, ch. 53, §§ 1, 2; 2006, ch. 666, 
§ 3; 2009, ch. 176, § 2; 2018, ch. 598, §§ 1, 2. 


Compiler’s Notes. 

Acts 2012, ch. 727, § 1 amended § 4-3-104, 
which concerns name changes of departments 
and divisions, to provide that references to the 


board of probation and parole, formerly re- 
ferred to in this section, are deemed references 
to the board of parole. 


Amendments. 

The 2018 amendment rewrote (b)(4) which 
read: “The victim or the victim’s representative 
who has requested notification of the date and 
place of the scheduled hearing or notice of the 
board’s final decision. However, at any time the 
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victim or victim’s representative may withdraw 
the request for notice by sending the board a 
written certified statement that the request for 
notice is withdrawn. Electronic notification 
may be used, in addition to, but not in lieu of, 
written notification to a victim or a victim’s 
representative.”; and substituted “the victim’s 
representative unless the victim or victim’s 
representative is registered with the state’s 
electronic victim notification system, in which 
case the notice shall be communicated to the 
victim or victim’s representative by the method 
or methods indicated by the registration in the 
system” for “or victim’s representative” at the 
end of the first sentence in (e). 
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Effective Dates. 
Acts 2018, ch. 598, § 7. July 1, 2018. 


Cross-References. 

Confidentiality of public records, § 10-7-504. 

Notification to kidnapping hostages or vic- 
tims of convicts release on parole or probation, 
§§ 40-11-1138, 40-28-107. 

Rights on crime victims, notification, § 40- 
38-103. 

Victim impact statements, title 40, ch. 38, 
part 2. 

Victim witness coordinator, § 8-7-206. 


NOTES TO DECISIONS 


1. Notification of Victim’s Family. 

Letter from attorney of victim’s family re- 
questing that notice of parole hearing be sent to 
him was effective to furnish a new address for 


the family in care of the attorney. Daniels v. 
Traughber, 984 S.W.2d 918, 1998 Tenn. App. 
LEXIS 315 (Tenn. Ct. App. 1998). 


PART 6 
PROBATION AND PAROLE 


40-28-601. Supervision of parolees. 


(a) The department is charged with the duty of supervising all prisoners 
released on parole from the prisons of the state, workhouses, jails or those 
accepted through the interstate compact, and of making investigation as may 
be necessary in connection therewith. 

(b) A probation and parole officer may, with the consent of the director, 
suspend direct supervision of a parolee after a successful two-year period of 
supervision. The parolee shall continue on parole and be subject to all rules 
and conditions of parole. A parolee who violates the rules and conditions may 
be subject to reinstatement of direct supervision or revocation of parole. 


History. 
Acts 2012, ch. 727, § 43. 


and parole to the department of correction, 
please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which enacted this 
part, shall be fully accomplished on or before 
January 1, 2013. 


Compiler’s Notes. 

For the preamble to the act concerning trans- 
fers of certain functions relating to probation 
and parole services and the community correc- 
tion grant program from the board of probation 


40-28-602. Director of probation and parole — Qualifications — Du- 
ties. 


(a) The commissioner shall appoint a director of probation and parole who 
shall devote full time and capacities to the duties of the office. The director 
shall have at least five (5) years of related administrative experience or a 
bachelor’s or advanced degree in any of the following fields: penology, correc- 
tions work, law enforcement, law, vocational education, public administration, 


40-28-603 CRIMINAL PROCEDURE 552 
rehabilitation or social work, medicine or the behavioral sciences. Under the 
supervision of the commissioner or designee, the director of probation and 
parole shall: 

(1) Formulate methods of investigation, evaluation and supervision of 
persons under the supervision of the department; 

(2) Develop and implement various techniques relating to the casework of 
probation and parole officers, including, but not limited to, interviewing, 
organization of records, analysis of information, development of plans for 
supervision and the coordination of efforts by individuals and other govern- 
mental agencies involving the treatment and rehabilitation of persons 
released on parole; 

(3) Assist the commissioner in promulgating rules and regulations for the 
guidance of the probation and parole officers in the conduct of their work; 

(4) Supervise the work of the probation and parole officers; 

(5) Cooperate fully with state courts of criminal jurisdiction in all matters 
relating to persons who have been released on parole; and 

(6) Establish conditions of supervision for and supervise sex offenders 
sentenced to community supervision for life pursuant to § 39-13-524. 

(b) Nothing in this part shall be construed to diminish the authority of the 
courts to impose conditions of supervision on probationers under their juris- 
diction pursuant to § 40-35-303(d). 

(c) The director of probation and parole shall have the authority, upon 
request of the governor, to issue warrants authorizing the arrest and return to 
their former places of incarceration of persons who are reasonably believed to 
have violated the conditions of their grants of executive clemency. 


and parole to the department of correction, 
please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which enacted this 
part, shall be fully accomplished on or before 
January 1, 2013. 


History. 
Acts 2012, ch. 727, § 48. 


Compiler’s Notes. 

For the preamble to the act concerning trans- 
fers of certain functions relating to probation 
and parole services and the community correc- 
tion grant program from the board of probation 


40-28-603. Parole and probation officers — Appointment. 


The commissioner shall appoint probation and parole officers who shall be 
supervised by the director of probation and parole. The probation and parole 
officers shall be placed within districts or other locations as may be designated 
by the commissioner, and shall devote their full time and capacities to the 
duties of their office. 


History. 
Acts 2012, ch. 727, § 48. 


Compiler’s Notes. 

For the preamble to the act concerning trans- 
fers of certain functions relating to probation 
and parole services and the community correc- 


tion grant program from the board of probation 
and parole to the department of correction, 
please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which enacted this 
part, shall be fully accomplished on or before 
January 1, 2013. 
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40-28-604. Probation and parole officers — Qualifications. 


No person shall be eligible for the position of probation and parole officer who 
has not received a bachelor’s degree from an accredited college or university or 
had at least four (4) years of qualifying full-time professional experience. 


History. 
Acts 2012, ch. 727, § 43. 


and parole to the department of correction, 
please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which enacted this 
part, shall be fully accomplished on or before 
January 1, 2013. 


Compiler’s Notes. 

For the preamble to the act concerning trans- 
fers of certain functions relating to probation 
and parole services and the community correc- 
tion grant program from the board of probation 


40-28-605. Parole and probation officers — Powers and duties. 


The duties of probation and parole officers shall be to supervise, investigate 
and check on the conduct, behavior and progress of parolees and persons 
placed on probation by the courts or pursuant to § 40-35-501(a)(3), and 
assigned to them for supervision and shall make to the director or court, as 
appropriate, a report of the investigations, and shall perform other duties and 


functions as the director of probation and parole may direct. 


History. 
Acts 2012, ch. 727, § 43. 


Compiler’s Notes. 

For the preamble to the act concerning trans- 
fers of certain functions relating to probation 
and parole services and the community correc- 
tion grant program from the board of probation 


and parole to the department of correction, 
please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which enacted this 
part, shall be fully accomplished on or before 
January 1, 2013. 


40-28-606. Officers and employees — Compensation and salaries. 


The director of probation and parole and the probation and parole officers 
shall have their compensation fixed and shall be paid as other state officials 


and state employees are paid. 


History. 
Acts 2012, ch. 727, § 43. 


Compiler’s Notes. 

For the preamble to the act concerning trans- 
fers of certain functions relating to probation 
and parole services and the community correc- 
tion grant program from the board of probation 


and parole to the department of correction, 
please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which enacted this 
part, shall be fully accomplished on or before 
January 1, 2013. 


40-28-607. Report of violation of parole — Declaration of delinquency. 


(a) If the probation and parole officer having charge of a paroled prisoner 
has reasonable cause to believe that the prisoner has violated the conditions of 
parole in an important respect, the officer shall report the facts to the director 
of probation and parole. The director or the director’s designee shall review the 
reports and may issue a warrant for the retaking of the prisoner if the director 
or the director’s designee agrees that parole may have been violated in an 
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important respect. The governor shall have the power to issue requisition for 
the person if the person has departed from the state. 

(b) Whenever there is reasonable cause to believe that a parolee has violated 
parole and a parole violation warrant has been issued, the director of probation 
and parole may declare the parolee to be delinquent and the parolee will stop 
earning credit for service of the parolee’s sentence from the date the warrant 
was issued until the removal of delinquency by the board. 

(c) Section 40-28-122(f) shall apply if: 

(1) A paroled prisoner’s probation and parole officer believes that the 
prisoner has violated the conditions of parole in an important respect based 
solely on the paroled prisoner being arrested on new criminal charges while 
on parole; 

(2) The director or the director’s designee agrees that the paroled prisoner 
violated parole solely by being arrested for a new criminal charge and a 
warrant for the retaking of the paroled prisoner is issued; and 

(3) The paroled prisoner is arrested and incarcerated pending or following 
a parole revocation or rescission hearing. 


History. 
Acts 2012, ch. 727, § 48; 2017, ch. 162, § 1. 


Compiler’s Notes. 

For the preamble to the act concerning trans- 
fers of certain functions relating to probation 
and parole services and the community correc- 
tion grant program from the board of probation 


and parole to the department of correction, 
please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which enacted this 
part, shall be fully accomplished on or before 
January 1, 2013. 


40-28-608. Relief from further reports — Permission to leave state or 


county. 


The director may relieve a prisoner on parole from making further reports 
and may permit the prisoner to leave the state or county, if satisfied that this 


is for the best interests of society. 


History. 
Acts 2012, ch. 727, § 48. 


Compiler’s Notes. 

For the preamble to the act concerning trans- 
fers of certain functions relating to probation 
and parole services and the community correc- 
tion grant program from the board of probation 


and parole to the department of correction, 
please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which enacted this 
part, shall be fully accomplished on or before 
January 1, 2013. 


40-28-609. Final discharge of parolee. 


(a) Whenever the director is satisfied that a parolee has kept the conditions 
of parole in a satisfactory manner, the director shall issue to the parolee a 
certificate of final discharge. This final discharge from parole will be granted 
only after a parolee has completed the maximum sentence imposed, less 
diminution allowed for good and honor time and incentive time and sentence 
credits earned and retained. If a parolee is not eligible for a certificate of 
discharge because of a pending violation, parole will expire at the end of the 
maximum sentence less diminution for good and honor time, incentive time 
and sentence credits earned and retained, plus delinquent time. 
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(b) This is in no way to be construed as permitting a discharge from parole 
for parolees with a life sentence. 


History. and parole to the department of correction, 

Acts 2012, Ch. 121,,9 40, please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which enacted this 
part, shall be fully accomplished on or before 
January 1, 2013. 


Compiler’s Notes. 

For the preamble to the act concerning trans- 
fers of certain functions relating to probation 
and parole services and the community correc- 
tion grant program from the board of probation 


40-28-610. Special alternative incarceration. 


(a) In addition to any other terms or conditions of probation, the trial judge 
may provide that probationers sentenced to a period of time of not less than 
one (1) year nor more than six (6) years on probation as a condition of probation 
must satisfactorily complete a program of incarceration in a special alternative 
incarceration unit of the department for a period of ninety (90) days from the 
time of initial incarceration in the unit. Notwithstanding any other provision 
of the law to the contrary, these probationers shall not be entitled to have their 
time in the special alternative incarceration unit reduced by sentence credits 
of any sort. 

(b) Before a court can place this condition upon the sentence, the director of 
probation and parole must certify to the sentencing court that the probationer 
is qualified for the treatment in that the individual is not physically or 
mentally handicapped in a way that would prevent the individual from 
strenuous physical activity, that the individual has no obvious contagious 
diseases, that the individual is not less than seventeen (17) years of age nor 
more than twenty-five (25) years of age at the time of sentencing, and that the 
department has approved the placement of the individual in the special 
alternative incarceration unit. 

(c) In every case where an individual is sentenced under the terms of this 
section, the clerk of the sentencing court shall, within five (5) working days, 
mail to the department a certified copy of the sentence and indictment, a 
personal history statement, and an affidavit of the custodian provided by the 
sheriff of the county. 

(d) The department will arrange with the sheriffs office in the county of 
incarceration to have the individual delivered to the designated facility within 
a specific date not less than fifteen (15) days after receipt by the department of 
the documents provided by the clerk of the court under this section. 

(e) At any time during the individual’s incarceration in the unit, but at least 
five (5) days prior to the individual’s expected date of release, the department 
will certify to the trial court whether the individual has satisfactorily com- 
pleted this condition of probation. 

(f) Upon the receipt of a satisfactory report of performance in the program 
from the department, the trial court shall release the individual from confine- 
ment in the special alternative incarceration unit. However, the receipt of an 
unsatisfactory report will be grounds for revocation of the probated sentence as 
would any other violation of a condition or term of probation. 

(g) This section shall be subject to funding availability and availability of a 
suitable facility within the department. 
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(h) Nothing in this section shall be construed to limit the current authority 
of a trial judge to sentence a defendant to an initial period of incarceration at 
a jail or workhouse as a condition of probation in accordance with the Criminal 
Sentencing Reform Act of 1982 [repealed] or the Criminal Sentencing Reform 
Act of 1989, when applicable, compiled in chapter 35 of this title, or in 
conjunction with a community-based program in accordance with the Tennes- 


see Community Corrections Act of 1985, compiled in chapter 36 of this title. 


and parole to the department of correction, 
please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which enacted this 
part, shall be fully accomplished on or before 
January 1, 2013. 


History. 
Acts 2012, ch. 727, § 43. 


Compiler’s Notes. 

For the preamble to the act concerning trans- 
fers of certain functions relating to probation 
and parole services and the community correc- 
tion grant program from the board of probation 


CHAPTER 29 
RESTORATION OF CITIZENSHIP 


Part 1. General Provisions 


Section 


40-29-101. Jurisdiction — Time of application. 


40-29-102. 
40-29-103. 
40-29-104. 
40-29-105. 
40-29-106. 
40-29-107. 


40-29-201. 
40-29-202. 
40-29-203. 
40-29-204. 
40-29-205. 


Petition and proof. 

Notice to district attorney general and to United States attorney. 
Costs. 

Felons convicted of infamous crimes — Dates. 

Explanation of procedure for restoration of citizenship rights. 
Certificate of employability. 


Part 2. Voting Rights 


Application. 

Application for voter registration card. 
Certificate of voting rights restoration. 
Persons never eligible to register and vote. 
Certificate of voting rights restoration form. 


PART 1 
GENERAL PROVISIONS 


40-29-101. Jurisdiction — Time of application. 


(a) Persons rendered infamous or deprived of the rights of citizenship by the 
judgment of any state or federal court may have their full rights of citizenship 
restored by the circuit court. 

(b) Those pardoned, if the pardon does restore full rights of citizenship, may 
petition for restoration immediately after the pardon; provided, that a court 
shall not have jurisdiction to alter, delete or render void special conditions of a 
pardon pertaining to the right of suffrage. 

(c) Those convicted of an infamous crime may petition for restoration upon 
the expiration of the maximum sentence imposed for the infamous crime. 
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History. 

Code 1858, § 1994 (deriv. Acts 1851-1852, ch. 
30, § 1); Shan., § 3635; Code 1932, § 7183; 
Acts 1981, ch. 345, § 7; T.C.A. (orig. ed.), § 40- 
3701; Acts 1983, ch. 207, § 2. 


Cross-References. 

Acts purging registration, § 2-2-106. 

Duties of election coordinator, § 2-11-202. 

Judgment of infamy, § 40-20-112. 

Qualified voters, § 2-2-102. 

Registration information, § 2-2-116. 

Restoration of suffrage to persons convicted 
of infamous crimes, § 2-2-139. 

Suffrage for persons convicted of infamous 
crimes, § 2-19-1483. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), § 32.223. 

Tennessee Jurisprudence, 6 Tenn. Juris., 
Citizenship, § 2; 25 Tenn. Juris., Witnesses, 
§ 16. 


Law Reviews. 

Tennessee Civil Disabilities: A Systemic Ap- 
proach (Neil P. Cohen), 41 Tenn. L. Rev. 253 
(1974). 


Attorney General Opinions. 
Felons obtaining handgun carry permit after 
restoration of rights, OAG 97-169 (12/22/97). 


RESTORATION OF CITIZENSHIP 


40-29-101 


If a felon not sentenced to the penitentiary 
was convicted on and after July 1, 1986, but 
before July 1, 1996, he or she must obtain a 
“certificate of restoration” under T.C.A. § 40- 
29-105(b)(3); however, the “full restoration of 
rights” provided for under that section does not 
restore the right to possess a handgun to per- 
sons convicted of a felony involving the use or 
attempted use of force, violence or a deadly 
weapon. To the extent that OAG 97-169 could 
be read to suggest that otherwise eligible peni- 
tentiary-sentenced inmates have their full 
rights of citizenship restored for handgun pur- 
poses by issuance of a certificate of restoration, 
it is hereby withdrawn, OAG 02-119 (10/24/02). 

A pre-1998 form titled “Restoration of Voting 
Rights” is sufficient for issuance of handgun 
carry permit to non-penitentiary-sentenced fel- 
ons convicted between 1986 and 1996 if ex- 
ecuted by the proper authority at the time it 
was the officially prescribed form, OAG 02-119 
(10/24/02). 

An otherwise eligible felon convicted during 
the 1986-1996 period and sentenced to the 
penitentiary must obtain restoration of his or 
her “citizenship rights” by court order accord- 
ing to the procedures outlined in T.C.A. §§ 40- 
29-101 and 40-29-102 before obtaining a hand- 
gun permit, OAG 02-119 (10/24/02). 


NOTES TO DECISIONS 


Analysis 


. Legislative Intent. 

. Effect of Restoration. 
. Right to Hold Office. 
. Restoration Denied. 
Construction. 


. Legislative Intent. 

The legislature intended that a person who 
has been convicted of a felony involving the use 
or attempted use of force, violence, or a deadly 
weapon cannot possess a handgun, even where 
citizenship rights have been restored pursuant 
to T.C.A. § 40-29-101 et seq. State v. Johnson, 
79 S.W.3d 522, 2002 Tenn. LEXIS 325 (Tenn. 
2002). 


2. Effect of Restoration. 

Judgment for restoration of citizenship acts 
only in futuro and rights of citizenship are only 
restored from and after date of judgment of 
restoration. State ex rel. Harvey v. Knoxville, 
166 Tenn. 530, 64 S.W.2d 7, 1933 Tenn. LEXIS 
111 (1933). 


3. Right to Hold Office. 

Duly elected commissioner could require 
other commissioners to meet and transact town 
business with him even though he had been 
convicted of forgery 20 years before election 
since he had been restored under this section to 


his rights of citizenship. Bryant v. Moore, 198 
Tenn. 335, 279 S.W.2d 517, 1955 Tenn. LEXIS 
376 (1955), superseded by statute as stated in, 
State v. Baltimore, — S.W.3d —, 2014 Tenn. 
Crim. App. LEXIS 451 (Tenn. Crim. App. May 
13, 2014). 


4, Restoration Denied. 

Defendant was indicted for a drug felony, but 
pled guilty to a reduced charge of attempt to 
commit a felony; there was no proof that defen- 
dant pled guilty to any crime other than at- 
tempt to possess a Schedule II substance for 
purposes of resale, and defendant was not en- 
titled to have his right to keep and bear arms 
restored. State v. Ferguson, 106 S.W.3d 665, 
2003 Tenn. App. LEXIS 6 (Tenn. Ct. App. 2003), 
review or rehearing denied, — S.W.3d —, 2003 
Tenn. LEXIS 443 (Tenn. May 19, 2008). 

Circuit court properly declined to restore 
defendant’s right to bear arms because it was 
an offense for a convicted drug felon to possess 
a firearm, a convicted drug felon was prohibited 
from being granted a permit, and defendant’s 
conviction involved the attempted sale of co- 
caine, a Schedule II controlled substance. 
Fisher v. State, — S.W.3d —, 2017 Tenn. App. 
LEXIS 449 (Tenn. Ct. App. July 3, 2017), appeal 
denied, — S.W.3d —, 2017 Tenn. LEXIS 821 
(Tenn. Nov. 17, 2017). 


40-29-102 


5. Construction. 

To the extent there is a conflict between the 
statutes, the reasonable construction is that 
the specific procedure of the one statute is to be 
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citizenship provisions for those whose right to 
vote has been revoked as a result of a criminal 
conviction. O’Neal v. Goins, — S.W.3d —, 2016 
Tenn. App. LEXIS 549 (Tenn. Ct. App. July 29, 


utilized when seeking restoration of the right to 
vote rather than the general full rights of 


2016). 


40-29-102. Petition and proof. 


The proceeding for this purpose shall be by petition to the circuit court of the 
county in which the petitioner resides, or to the circuit court of the county in 
which the petitioner was convicted of an act depriving the petitioner of 
citizenship sustained by satisfactory proof that ever since the judgment of 
disqualification, the petitioner has sustained the character of a person of 
honesty, respectability and veracity, and is generally esteemed as such by the 


petitioner’s neighbors. 


History. 

Code 1858, § 1995 (deriv. Acts 1851-1852, ch. 
30, § 1); Shan., § 3656; Code 1932, § 7184; 
Acts 1969, ch. 316, § 1; T.C.A. (orig. ed.), § 40- 
3702. 


Attorney General Opinions. 
An otherwise eligible felon convicted during 


the 1986-1996 period and sentenced to the 
penitentiary must obtain restoration of his or 
her “citizenship rights” by court order accord- 
ing to the procedures outlined in T.C.A. §§ 40- 
29-101 and 40-29-102 before obtaining a hand- 
gun permit, OAG 02-119 (10/24/02). 


NOTES TO DECISIONS 


Analysis 


. Necessity for Proceeding. 
. Effect of Restoration. 

. Conduct of Applicant. 
Appeal. 


im OOD 


. Necessity for Proceeding. 

Where, by conviction and sentence for crime, 
persons were rendered incompetent to testify 
as witnesses, they were not relieved of such 
disability by the pardon of the governor, and 
can only be relieved by the proceeding autho- 
rized under this chapter. Evans v. State, 66 
Tenn. 12, 1872 Tenn. LEXIS 440 (1872). 


2. Effect of Restoration. 

Tenure of office of policeman which was ter- 
minated as result of conviction for second de- 
gree murder was not restored by virtue of 
restoration of citizenship in proceeding under 
this section, since it was effective only from 
date of decree. State ex rel. Harvey v. Knoxville, 
166 Tenn. 530, 64 S.W.2d 7, 1933 Tenn. LEXIS 
111 (1933). 


3. Conduct of Applicant. 

A party demeaning himself properly for four 
years after his pardon and discharge from the 
penitentiary for larceny, and showing by unim- 
peachable witnesses that he sustains a good 
moral character, was entitled to be restored to 
his rights as a citizen, although he was ad- 
judged to be infamous under § 40-20-112. In re 
Curtis, 6 Tenn. Civ. App. (6 Higgins) 12 (1915). 


4. Appeal. 

Resident of this state is entitled to an appeal, 
upon the pauper oath, from the circuit court to 
the court of appeals from the action of the 
circuit court in refusing to restore him to citi- 
zenship; and the case will be tried de novo in 
the appellate court, on the proof heard in the 
lower court. In re Curtis, 6 Tenn. Civ. App. (6 
Higgins) 12 (1915). 

Motion for new trial is not necessary as a 
prerequisite to an appeal and a hearing in the 
appellate court, where the application for res- 
toration to citizenship was denied. In re Curtis, 
6 Tenn. Civ. App. (6 Higgins) 12 (1915). 


40-29-103. Notice to district attorney general and to United States 
attorney. 


Before the petition of a person rendered infamous or deprived of the rights 
of citizenship by the judgment of a state court is heard, the district attorney 
general in whose county the petitioner currently resides and the district 
attorney general of the county in which the petitioner was convicted shall have 
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twenty (20) days’ notice of the petition in order that, if deemed advisable, each 
may resist. The United States attorney and the district attorney general in 
whose district the petitioner currently resides shall be given notice, with the 
Same opportunity to resist, when the petitioner was rendered infamous or 
deprived of the rights of citizenship by the judgment of a federal court. 


History. Law Reviews. 
Code 1858, § 1966 (deriv. Acts 1851-1852, ch. The Tennessee Court System — Prosecution, 
30, § 1); Shan., § 3657; mod. Code 1932, 8 Mem. St. U.L. Rev. 477. 
§ 7185; modified; T.C.A. (orig. ed.), § 40-3703; 
Acts 1983, ch. 207, § 3. 


40-29-104. Costs. 
The petitioner shall pay the costs of this application. 


History. 30, § 2); Shan., § 3658; Code 1932, § 7186; 
Code 1858, § 1997 (deriv. Acts 1851-1852, ch. _T-.C.A. (orig. ed.), § 40-3704. 
NOTES TO DECISIONS 
1. Costs on Appeal. zenship, judgment may be rendered against 


Upon appeal upon pauper oath from the appellant for costs if the judgment of the lower 
circuit court to the court of appeals from action court is reversed. In re Curtis, 6 Tenn. Civ. App. 
of the circuit court in refusing to restore citi- (6 Higgins) 12 (1915). 


40-29-105. Felons convicted of infamous crimes — Dates. 


(a) The provisions and procedures provided for in §§ 40-29-101 — 40-29-104 
shall apply to all persons convicted of an infamous crime prior to July 2, 1986. 

(b) For all persons convicted of infamous crimes after July 1, 1986, but 
before July 1, 1996, the following procedures shall apply: 

(1) A person rendered infamous or deprived of the rights of citizenship by 
the judgment of any state or federal court may have full rights of citizenship 
restored upon: | 

(A) Receiving a pardon, except where the pardon contains special 
conditions pertaining to the right to suffrage; 

(B) Service or expiration of the maximum sentence imposed for the 
infamous crime; or 

(C) Being granted final release from incarceration or supervision by the 
board of parole, or county correction authority; 

(2) A person rendered infamous after July 1, 1986, by virtue of being 
convicted of one (1) of the following crimes shall never be eligible to register 
and vote in this state: 

(A) First degree murder; 
(B) Aggravated rape; 
(C) Treason; or 

(D) Voter fraud. 

(3) Any person eligible for restoration of citizenship pursuant to subdivi- 
sion (b)(1) may request, and then shall be issued, a certificate of restoration 
upon a form prescribed by the coordinator of elections, by: 

(A) The pardoning authority; or 
(B) An agent or officer of the supervising or incarcerating authority; 
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(4) Any authority issuing a certificate of restoration shall forward a copy 
of the certificate to the coordinator of elections; 

(5) Any person issued a certificate of restoration shall submit, to the 
administrator of elections of the county in which the person is eligible to 
vote, the certificate and upon verification of the certificate with the coordi- 
nator of elections be issued a voter registration card entitling the person to 
vote; and 

(6) A certificate of restoration issued pursuant to subdivision (b)(3) shall 
be sufficient proof to the administrator of elections that the person fulfills the 
requirements provided in subdivision (b)(1); however, before allowing a 
person convicted of an infamous crime to become a registered voter, it is the 
duty of the administrator of elections in each county to verify with the 
coordinator of elections that the person is eligible to register under this 
section. 

(c) The following procedure shall apply to a person rendered infamous by 
virtue of being convicted of a felony on or after July 1, 1996: 

(1) Except as provided in subdivision (c)(2)(B), a person rendered infa- 
mous or whose rights of citizenship have been deprived by the judgment of 
a state or federal court may seek restoration of full rights of citizenship by 
petitioning the circuit court of the county where the petitioner resides or 
where the conviction for the infamous crime occurred; 

(2)(A) A person receiving a pardon that restores full rights of citizenship 

may petition for restoration immediately upon receiving the pardon. 

However, the court shall not have the authority or jurisdiction to alter, 

delete or render void special conditions pertaining to the right of suffrage 

that may be contained in the pardon; 

(B) A person convicted of an infamous crime may petition for restora- 
tion upon the expiration of the maximum sentence imposed by the court 
for the infamous crime; provided, that a person convicted of murder, rape, 
treason or voter fraud shall never be eligible to register and vote in this 
state; 

(3) The petition shall set forth the basis for the petitioner’s eligibility for 
restoration and shall state the reasons the petitioner believes that petition- 
er’s full citizenship rights should be restored. The petition shall be accom- 
panied by the certified records, statements and other documents or informa- 
tion necessary to demonstrate to the court that the petitioner is both eligible 
for and merits having full rights of citizenship restored. The court may 
require any additional proof as it deems necessary to reach a just decision on 
the petition. There is a presumption that a petition filed pursuant to this 
subsection (c) shall be granted and that the full citizenship rights of the 
petitioner shall be restored. This presumption may only be overcome upon 
proof by a preponderance of the evidence that either the petitioner is not 
eligible for restoration or there is otherwise good cause to deny the petition; 

(4)(A) Prior to acting on any petition filed pursuant to this subsection (c), 

the court shall notify the district attorney general in whose county the 

petitioner resides and the district attorney general of the county in which 
the conviction occurred that a petition for restoration of citizenship has 

been filed by the petitioner. The notice shall be sent at least thirty (30) 
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days prior to any hearing on or disposition of the petition. Each district 
attorney general so notified may object to the restoration of the petitioner’s 
citizenship rights either in person or in writing; 

(B) If the petitioner was rendered infamous or deprived of citizenship 
rights by judgment of a federal court, the circuit court shall give the notice 
required in subdivision (c)(2)(A) to the United States attorney and the 
district attorney general in whose district the petitioner is currently 
residing. Each such official shall have the same right to object to the 
petition as is provided in subdivision (c)(2)(A); 

(5) If, upon the face of the petition or after conducting a hearing, the court 
finds that the petitioner’s full citizenship rights should be restored, it shall 
so order and send a copy of the order to the state coordinator of elections; 

(6) All costs for a proceeding under this subsection (c) to restore a person’s 
citizenship rights shall be paid by the petitioner unless the court specifically 
orders otherwise; and 

(7) Any person whose citizenship rights have been restored by order of the 
court pursuant to this subsection (c) shall submit a certified copy of the order 
to the administrator of elections of the county in which the person is eligible 
to vote. The administrator of elections shall verify with the coordinator of 
elections that the order was issued and, upon receiving the verification, shall 


issue the person a voter registration card entitling the person to vote. 


History. 
Acts 1986, ch. 906, § 1; 1989, ch. 227, § 51; 
1996, ch. 898, §§ 1, 2; 1998, ch. 1049, § 41. 


Compiler’s Notes. 

Acts 2012, ch. 727, § 1 amended § 4-3-104, 
which concerns name changes of departments 
and divisions, to provide that references to the 
board of probation and parole, formerly re- 
ferred to in this section, are deemed references 
to the board of parole. 


Cross-References. 

Judgment of infamy, right of suffrage, com- 
petency as witness, § 40-20-112. 

Restoration of citizenship, generally, title 40, 
ch. 29. 

Restoration of suffrage to persons convicted 
of infamous crimes, § 2-2-139. 

Suffrage of persons convicted of infamous 
crimes, § 2-19-1438. 


Attorney General Opinions. 
If a felon not sentenced to the penitentiary 
was convicted on and after July 1, 1986, but 


before July 1, 1996, he or she must obtain a 
“certificate of restoration” under T.C.A. 40-29- 
105(b)(3); however, the “full restoration of 
rights” provided for under that section does not 
restore the right to possess a handgun to per- 
sons convicted of a felony involving the use or 
attempted use of force, violence or a deadly 
weapon. To the extent that OAG 97-169 could 
be read to suggest that otherwise eligible peni- 
tentiary-sentenced inmates have their full 
rights of citizenship restored for handgun pur- 
poses by issuance of a certificate of restoration, 
it is hereby withdrawn, OAG 02-119 (10/24/02). 

A pre-1998 form titled “Restoration of Voting 
Rights” is sufficient for issuance of handgun 
carry permit to non-penitentiary-sentenced fel- 
ons convicted between 1986 and 1996 if ex- 
ecuted by the proper authority at the time it 
was the officially prescribed form, OAG 02-119 
(10/24/02). 

Illegal registration under T.C.A. § 2-19-107 
constitutes voter fraud for the purposes of this 
section, OAG 04-005 (1/12/04). 


NOTES TO DECISIONS 


1. Restoration of Citizenship. 
A felon is eligible for restoration of citizen- 
ship under T.C.A. § 40-29-105; however, it is 


not automatic. United States v. White, 808 F. 
Supp. 586, 1992 U.S. Dist. LEXIS 18480 (M.D. 
Tenn. 1992). 
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40-29-106. Explanation of procedure for restoration of citizenship 


rights. 


(a) When any nonviolent offender who was convicted of an infamous crime 
is granted final release from incarceration or discharged from parole, proba- 
tion, pretrial or judicial diversion or community correction supervision, the 
sentencing court, department of correction and board of parole are urged to 
have the official charged with processing and effectuating the person’s release 
or discharge provide the person with information explaining the restoration of 
citizenship rights procedure. 

(b) For purposes of this section, “nonviolent offender” means a person 
convicted of a felony that is not defined as a “violent offense” by § 40-35-120(b). 


History. 
Acts 2004, ch. 758, § 1. 


Compiler’s Notes. 

Acts 2012, ch. 727, § 1 amended § 4-3-104, 
which concerns name changes of departments 
and divisions, to provide that references to the 


Cross-References. 

Judgment of infamy, right of suffrage, com- 
petency as witness, § 40-20-112. 

Restoration of suffrage to persons convicted 
of infamous crimes, § 2-2-139. 

Suffrage of persons convicted of infamous 
crimes, § 2-19-143. 


board of probation and parole, formerly re- 
ferred to in this section, are deemed references 
to the board of parole. 


40-29-107. Certificate of employability. 


(a) Aperson may petition the court for a certificate of employability either in 
conjunction with or independently of petitioning the court for restoration of the 
person’s rights of citizenship. 

(b) A petition for a certificate of employability filed under subsection (a) 
shall be filed in the circuit court of the county where the petitioner resides or 
where the conviction for the infamous crime occurred. 

(c) The petitioner shall pay the costs of this application. 

(d) The administrative office of the courts shall create a standard certificate 
of employability to be issued by the court and a standard petition for 
employability form to be used to petition the court for a certificate of 
employability. The form for the petition shall be placed on the website of the 
administrative office of the courts. The form for the petition shall include 
places for all the information specified in subsection (e). 

(e) A petition for employability filed by a person under this section shall 
include all of the following: 

(1) The person’s name, date of birth, and social security number; 

(2) All aliases of the person and all social security numbers associated 
with those aliases; 

(3) The person’s address of residence, including the city, county, state, and 
zip code; 

(4) The length of time that the person has been a resident of this state, 
expressed in years and months of residence; 

(5) A summary of the person’s criminal history with respect to each 
offense that is a disqualification from employment or licensing in an 
occupation or profession, including the years of each conviction or plea of — 
guilty for each of those offenses; 
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(6) Asummary of the person’s employment history, specifying the name 
of, and dates of employment with, each employer and the positions held; 

(7) Verifiable references and endorsements; 

(8) The name of one (1) or more immediate family members of the person, 
or other persons with whom the person has a close relationship, who support 
the person’s reentry plan; and 

(9) A summary of the reason the person believes the certificate of 
employability should be granted. 

(f) Before the petition for employability of a person rendered infamous or 
deprived of the rights of citizenship by the judgment of a state court is heard, 
the district attorney general in whose county the petitioner currently resides 
and the district attorney general of the county in which the petitioner was 
convicted shall have twenty (20) days’ notice of the petition in order that, if 
deemed advisable, each may resist. The United States attorney and the district 
attorney general in whose district the petitioner currently resides shall be 
given notice of the petition and shall be given the same opportunity to resist, 
as afforded the United States attorney and the district attorney general when 
the petitioner was rendered infamous or deprived of the rights of citizenship by 
the judgment of a federal court. 

(g) The district attorney general of the county in which the petitioner was 
convicted that receives notification of the filing of a petition for a certificate of 
employability under this section shall notify any known victims of crimes 
perpetrated by the petitioner by sending notice of the filing of the petition to 
the last known address of such victims, if known. 

(h) A court that receives a person’s petition for employability pursuant to 
this section shall review the person’s petition, the person’s criminal history, 
filings submitted by any district attorney general, United States attorney, or 
victim of crimes perpetrated by the petitioner, and all other relevant evidence. 
The court may order any report, investigation, or disclosure by the person that 
the court believes is necessary for the court to reach a decision on whether to 
approve the person’s petition for a certificate of employability. 

(i) The court may issue a certificate of employability, at the court’s discre- 
tion, if the court finds that the person has established all of the following by a 
preponderance of evidence: 

(1) The petitioner has sustained the character of a person of honesty, 
respectability, and veracity and is generally esteemed as such by the 
petitioner’s neighbors; 

(2) Granting the petition will materially assist the person in obtaining 
employment or occupational licensing; 

(3) The person has a substantial need for the relief requested in order to 
live a law-abiding life; and 

(4) Granting the petition would not pose an unreasonable risk to the 
safety of the public or any individual. 

(j) If the court grants the petition for employability, a certificate of employ- 
ability shall be given to the petitioner for use in obtaining employment. 

(k)(1) If the court denies the petition, the court shall provide notice to the 

petitioner of the court’s denial. The court may place conditions on the 

petitioner regarding the petitioner’s filing of any subsequent petition for a 
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certificate of employability. The court shall notify the petitioner of any 

conditions placed on the petitioner’s filing of a subsequent petition for a 

certificate of employability. 

(2) If the court denies the petition, the petitioner may appeal the decision 
to the court of appeals only if the petitioner alleges that the denial was an 
abuse of discretion on the part of the court. 

(1) Acertificate of employability issued under this section shall be presump- 
tively revoked if the person to whom the certificate of employability was issued 
is convicted of or pleads guilty to a felony offense committed subsequent to the 
issuance of the certificate of employability. 

(m)(1) If a person presents a valid certificate of employability, no board, 
agency, commission, or other licensing entity that issues, restores or renews 
licenses or certificates and regulates occupations and trades for which a 
license or certificate is required to do business in this state shall deny the 
issuance, restoration or renewal of an occupational license or certificate 
based solely on the person’s past record of criminal activity but instead shall 
consider on a case-by-case basis whether to grant or deny the issuance, 
restoration or renewal of an occupational license or an employment 
opportunity. 

(2) Any rule of a board, agency, commission, or other licensing entity in 
effect on April 28, 2014, with respect to the denial or refusal to issue, restore 
or renew the license or certificate of a person who has a past record of 
criminal activity shall control if the applicant does not possess a certificate 
of employability. 

(3) However, if a person seeking the issuance, restoration or renewal of a 
license or certificate, does possess a certificate of employability, it shall 
preempt any present rule that authorizes or requires the denial or refusal to 
issue, restore or renew a license or certificate if the denial is based upon the 
person’s past record of criminal activity. 

(4) Notwithstanding subdivision (m)(1) or (m)(3), a board, agency, com- 
mission, or other licensing entity may adopt a rule on or after April 28, 2014, 
denying the issuance, restoration or renewal of a license or certificate to a 
person, notwithstanding the person’s possession of a certificate of employ- 
ability, based on: 

(A) The time that has elapsed since the criminal offense; or 

(B) The nature of the offense having a direct bearing on the fitness or 
ability of the person to perform one (1) or more of the duties or responsi- 
bilities necessarily related to the license or certificate sought. 

(n)(1) In ajudicial or administrative proceeding alleging negligence or other 
fault, a certificate of employability issued to a person pursuant to this section 
may be introduced as evidence of a person’s due care in hiring, retaining, 
licensing, leasing to, admitting to a school or program, or otherwise trans- 
acting business or engaging in activity with the person to whom the 
certificate was issued if the person knew of the certificate at the time of the 
alleged negligence or other fault. 

(2) In any proceeding on a claim against an employer for negligent hiring, 
a certificate of employability issued to a person pursuant to this section shall 
provide immunity for the employer with respect to the claim if the employer 
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knew of the certificate at the time of the alleged negligence. 

(3) An employer who hires a person who has been issued a certificate of 
employability under this section may be held liable in a civil action based on 
or relating to the retention of the person as an employee only if: 

(A) The person, after being hired, subsequently demonstrates danger or 


is convicted of a felony; 


(B) The person is retained by the employer as an employee after the 
demonstration of danger or the conviction; 

(C) The plaintiff proves by a preponderance of the evidence that the 
person having hiring and firing responsibility for the employer had actual 
knowledge that the employee was dangerous or had been convicted of the 


felony; and 


(D) The employer, after having actual knowledge of the employee’s 
demonstration of danger or conviction of a felony, was willful in retaining 


the person as an employee. 


(4) The provisions of § 1-3-119 relative to implied rights of action shall 


apply to this section. 


(0) Nothing in this section shall be construed to apply to a person or entity 
subject to licensing, certification or regulation by any board, commission, or 
agency pursuant to title 33, chapter 2, part 4; title 38, chapter 8; titles 41, 49, 
56, 63 and 71; or persons subject to regulation by the department of financial 


institutions pursuant to title 45 and title 56, chapter 37. 


History. 
Acts 2014, ch. 815, § 1; 2017, ch. 83, § 1. 


Compiler’s Notes. 

Pursuant to Article III, Section 18 of the 
Constitution of Tennessee, Acts 2014, ch. 815 
took effect on April 28, 2014 for purposes of: (1) 
The administrative office of the courts creating 
a certificate of employability form and a peti- 


tion for employability form pursuant to § 40- 
29-107(d); and (2) A board, agency, commission, 
or other licensing entity promulgating new 
rules as provided in § 40-29-107(m). 

Acts 2017, ch. 83, § 2 provided that the act, 
which amended this section, shall apply to all 
certificates of employability filed on or after 
July 1, 2017. 


PART 2 
VOTING RIGHTS 


40-29-201. Application. 


(a) The provisions and procedures of this part shall apply to and govern 
restoration of the right of suffrage in this state to any person who has been 
disqualified from exercising that right by reason of a conviction in any state or 


federal court of an infamous crime. 


(b) This part shall apply to any person convicted of an infamous crime after 


May 18, 1981. 


(c) This part shall apply only to restoration of the right of suffrage. For 
restoration of all other rights of citizenship forfeited as the result of a 
conviction for an infamous crime, part 1 of this chapter shall apply. 


History. 
Acts 2006, ch. 860, § 1. 


40-29-202 
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NOTES TO DECISIONS 


1. Construction. 

To the extent there is a conflict between the 
statutes, the reasonable construction is that 
the specific procedure of the one statute is to be 
utilized when seeking restoration of the right to 


citizenship provisions for those whose right to 
vote has been revoked as a result of a criminal 
conviction. O’Neal v. Goins, — S.W.3d —, 2016 
Tenn. App. LEXIS 549 (Tenn. Ct. App. July 29, 
2016). 


vote rather than the general full rights of 


40-29-202. Application for voter registration card. 


(a) A person rendered infamous and deprived of the right of suffrage by the 
judgment of any state or federal court is eligible to apply for a voter 
registration card and have the right of suffrage restored upon: 

(1) Receiving a pardon, except where the pardon contains special condi- 
tions pertaining to the right of suffrage; 

(2) The discharge from custody by reason of service or expiration of the 
maximum sentence imposed by the court for the infamous crime; or 

(3) Being granted a certificate of final discharge from supervision by the 
board of parole pursuant to § 40-28-105, or any equivalent discharge by 
another state, the federal government, or county correction authority. 

(b) Notwithstanding subsection (a), a person shall not be eligible to apply for 
a voter registration card and have the right of suffrage restored, unless the 
person: 

(1) Has paid all restitution to the victim or victims of the offense ordered 
by the court as part of the sentence; and 

(2) Beginning September 1, 2010, notwithstanding subsection (a), a 
person shall not be eligible to apply for a voter registration card and have the 
right of suffrage restored, unless the person has paid all court costs assessed 
against the person at the conclusion of the person’s trial, except where the 
court has made a finding at an evidentiary hearing that the applicant is 
indigent at the time of application. 

(c) Notwithstanding subsection (a), a person shall not be eligible to apply for 
a voter registration card and have the right of suffrage restored, unless the 


person is current in all child support obligations. 


History. 
Acts 2006, ch. 860, § 1; 2010, ch. 1115, § 1. 


Compiler’s Notes. 

Acts 2012, ch. 727, § 1 amended § 4-3-104, 
which concerns name changes of departments 
and divisions, to provide that references to the 
board of probation and parole, formerly re- 
ferred to in this section, are deemed references 
to the board of parole. 


Law Reviews. 
Reawakening “Privileges or Immunities”: An 
Originalist Blueprint for Invalidating State 


Felon Disenfranchisement Laws (John Benja- 
min Schrader), 62 Vand. L. Rev. 1285 (2009). 


Attorney General Opinions. 

The exception which excludes from eligibility 
those convicted felons who are not current in 
their child support obligations does not violate 
the equal protection clause of the United States 
or ‘Tennessee constitutions, OAG 06-148 
(9/29/06). 

Constitutionality of 2010 amendment to 
T.C.A. § 40-29-202(b). OAG 10-74, 2010 Tenn. 
AG LEXIS 80 (5/24/10); OAG 10-75, 2010 Tenn. 
AG LEXIS 81 (5/27/10). 
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NOTES TO DECISIONS 


Analysis 


1. Constitutionality. 
2. Construction. 


1. Constitutionality. 

Subsections (b) and (c) of this section do not 
violate the equal protection clause because fel- 
ons do not have a fundamental right to vote, 
and the state has a rational basis for the 
provisions. Johnson v. Bredesen, 579 F. Supp. 
2d 1044, 2008 U.S. Dist. LEXIS 80932 (M.D. 
Tenn. Sept. 22, 2008), affd, 624 F.3d 742, 2010 
FED App. 335P, 2010 U.S. App. LEXIS 22357 
(6th Cir. Oct. 28, 2010). 

Subsections (b) and (c) of this section do not 
violate the privileges or immunities clause of 
U.S. Const. Amend. 14, § 1 because, even as- 
suming that the right to vote is a privilege or 
immunity of the citizens of the United States, 
the privilege or right of ex-felons to vote in 
federal elections can be suspended without vio- 
lating the U.S. Constitution. Johnson v. Brede- 
sen, 579 F. Supp. 2d 1044, 2008 U.S. Dist. 
LEXIS 80932 (M.D. Tenn. Sept. 22, 2008), affd, 
624 F.3d 742, 2010 FED App. 335P, 2010 U.S. 
App. LEXIS 22357 (6th Cir. Oct. 28, 2010). 

Subsections (b) and (c) of T.C.A. § 40-29-202 
do not violate U.S. Const. Amend. 24’ s prohi- 
bition on poll taxes because felons have been 
already stripped of their fundamental right to 
vote, and the requirements imposed by the 
subsections could not be deemed taxes. Johnson 
v. Bredesen, 579 F. Supp. 2d 1044, 2008 U.S. 
Dist. LEXIS 80932 (M.D. Tenn. Sept. 22, 2008), 
affd, 624 F.3d 742, 2010 FED App. 335P, 2010 
U.S. App. LEXIS 22357 (6th Cir. Oct. 28, 2010). 

Subsections (b) and (c) of this section do not 
violate ex post facto clauses of the Tennessee 
and U.S. Constitutions because the state’s re- 
enfranchisement scheme is not punitive in na- 
ture. Johnson v. Bredesen, 579 F. Supp. 2d 
1044, 2008 U.S. Dist. LEXIS 80932 (M.D. Tenn. 
Sept. 22, 2008), affd, 624 F.3d 742, 2010 FED 
App. 335P, 2010 U.S. App. LEXIS 22357 (6th 
Cir. Oct. 28, 2010). 

T.C.A. § 40-29-202(b) and (c), which condi- 
tions re-enfranchisement of convicted felons on 
payment of restitution and child support obli- 
gations, does not violate the Fourteenth 
Amendment Equal Protection Clause under 
rational basis review. Also, even if the Twenty- 
Fourth Amendment applies, § 40-29-202 does 
not violate it because the restitution and child- 
support-payment provisions fail to qualify as 


the sort of taxes the Amendment seeks to 
prohibit, and no authority recognizes the right 
to vote in federal elections as a privilege or 
immunity of United States citizenship within 
the Fourteenth Amendment Privileges and Im- 
munities Clause. Johnson v. Bredesen, 624 F.3d 
742, 2010 FED App. 335P, 2010 U.S. App. 
LEXIS 22357 (6th Cir. Oct. 28, 2010), rehearing 
denied, — F.3d —, — FED App. —, 2010 U.S. 
App. LEXIS 26390 (6th Cir. Dec. 17, 2010), cert. 
denied, Johnson v. Haslam, 563 U.S. 1008, 131 
S. Ct. 2903, 179 L. Ed. 2d 1246, 2011 US. 
LEXIS 3835. 

T.C.A. § 40-29-202(b) and (c), which condi- 
tions re-enfranchisement of convicted felons on 
payment of restitution and child support obli- 
gations, does not violate the Tennessee Consti- 
tution’s Ex Post Facto Clause, Tenn. Const. art. 
I, § 11; § 40-29-202 serves to designate a rea- 
sonable ground of eligibility for voting, and 
thus qualifies as a nonpenal exercise of the 
power to regulate the franchise. Johnson v. 
Bredesen, 624 F.3d 742, 2010 FED App. 335P, 
2010 U.S. App. LEXIS 22357 (6th Cir. Oct. 28, 
2010), rehearing denied, — F.3d —, — FED 
App. —, 2010 U.S. App. LEXIS 26390 (6th Cir. 
Dec. 17, 2010), cert. denied, Johnson v. Haslam, 
563 U.S. 1008, 1381 S. Ct. 2908, 179 L. Ed. 2d 
1246, 2011 U.S. LEXIS 3835. 


2. Construction. 

Under the statutes, after having one’s rights 
of citizenship restored, the person must be 
deemed eligible to apply for a voter registration 
card, with the determination of eligibility to be 
made by the state election coordinator and 
communicated to the administrator of elections 
at the county election commission; in this case, 
there was no allegation that this procedure was 
not followed and plaintiff did not allege facts 
relative to any effort he made to apply for a 
voter card, and the complaint was insufficient 
to state a claim for relief. O’Neal v. Goins, — 
S.W.3d —, 2016 Tenn. App. LEXIS 549 (Tenn. 
Ct. App. July 29, 2016). 

To the extent there is a conflict between the 
statutes, the reasonable construction is that 
the specific procedure of the one statute is to be 
utilized when seeking restoration of the right to 
vote rather than the general full rights of 
citizenship provisions for those whose right to 
vote has been revoked as a result of a criminal 
conviction. O’Neal v. Goins, — S.W.3d —, 2016 
Tenn. App. LEXIS 549 (Tenn. Ct. App. July 29, 
2016). 


40-29-203. Certificate of voting rights restoration. 


(a) Aperson eligible to apply for a voter registration card and have the right 
of suffrage restored, pursuant to § 40-29-202, may request, and then shall be 
issued, a certificate of voting rights restoration upon a form prescribed by the 
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coordinator of elections, by: 
(1) The pardoning authority; 
(2) The warden or an agent or officer of the incarcerating authority; or 
(3) A parole officer or another agent or officer of the supervising authority. 

(b) The issuing authority shall supply the person being released with a 
written statement explaining the purpose and effect of the certificate of voting 
rights restoration and explaining the procedure by which the person may use 
the certificate to apply for and receive a voter registration card and become 
eligible to vote. 

(c) Acertificate of voting rights restoration issued pursuant to subsection (a) 
shall be sufficient proof that the person named on the certificate is no longer 
disqualified from voting by reason of having been convicted of an infamous 
crime. 

(d) Any person issued a certificate of voting rights restoration pursuant to 
this section shall submit the certificate to the administrator of elections of the 
county in which the person is eligible to vote. The administrator of elections 
shall send the certificate to the coordinator of elections who shall verify that 
the certificate was issued in compliance with this section. Upon determining 
that the certificate complies with this section, the coordinator shall notify the 
appropriate administrator of elections and, after determining that the person 
is qualified to vote in that county by using the same verification procedure used 
for any applicant, the administrator shall grant the application for a voter 
registration card. The administrator shall issue a voter registration card and 
the card shall be mailed to the applicant in the same manner as provided for 
any newly issued card. 


History. 
Acts 2006, ch. 860, § 1; 2013, ch. 231, §§ 12, 
Te. 


40-29-204. Persons never eligible to register and vote. 


Notwithstanding this part, the following persons shall never be eligible to 
register and vote in this state: 

(1) Those convicted after July 1, 1986, of the offenses of voter fraud, 
treason, murder in the first degree, or aggravated rape; 

(2) Those convicted after July 1, 1996, but before July 1, 2006, of any of 
the offenses set out in subdivision (1) or any other degree of murder or rape; 
and 

(3) Those convicted on or after July 1, 2006, of: 

(A) Any of the offenses set out in subdivision (1) or (2); 

(B) Any other violation of title 39, chapter 16, parts 1, 4 or 5 designated 
as a felony or any violation containing the same elements and designated 
as a felony in any other state or federal court; or 

(C) Any sexual offense set out in § 40-39-202 or violent sexual offense 
set out in § 40-39-202 that is designated as a felony or any violation 
containing the same elements and designated as a felony in any other 
state or federal court and where the victim of the offense was a minor. 
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History. 
Acts 2006, ch. 860, § 1; 2011, ch. 184, §§ 1, 2. 
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NOTES TO DECISIONS 


1. Construction. 

T.C.A. § 40-29-204(3) does not govern the 
reestablishment of voting rights but makes any 
deprivation of the right to vote permanent, 
where the statute is applicable. Clearly, this 
statute therefore involves a future civil disabil- 
ity on the right to vote. State v. Dixon, — 
S.W.3d —, 2018 Tenn. App. LEXIS 123 (Tenn. 
Ct. App. Mar. 6, 2018). 

In a case in which petitioner, a former state 
senator convicted of bribery, appealed the trial 


court’s denial of the restoration of his voting 
rights based on T.C.A. § 40-29-204, the appel- 
late court concluded that the technical defini- 
tion of the term “convicted” is used in § 40-29- 
204(3). Because petitioner’s “conviction” 
occurred after July 1, 2006, he was perma- 
nently barred from voting under the terms of 
the statute. State v. Dixon, — S.W.3d —, 2018 
Tenn. App. LEXIS 123 (Tenn. Ct. App. Mar. 6, 
2018). 


40-29-205. Certificate of voting rights restoration form. 


The coordinator of elections shall prepare a certificate of voting rights 
restoration form and the written statement explaining the form and the 
procedure by which a person can apply for a voter registration card and become 
eligible to vote as required by this part. The coordinator shall be responsible for 
printing and distributing a sufficient number of the forms to the department of 
correction, the board of parole and any other authority that may discharge a 
person to whom this part applies. 


and divisions, to provide that references to the 
board of probation and parole, formerly re- 
ferred to in this section, are deemed references 
to the board of parole. 


History. 
Acts 2006, ch. 860, § 1. 


Compiler’s Notes. 
Acts 2012, ch. 727, § 1 amended § 4-3-104, 
which concerns name changes of departments 


CHAPTER 30 
POST-CONVICTION PROCEDURE 


Part 1. General Provisions 


Section 

40-30-101. 
40-30-102. 
40-30-103. 
40-30-104. 
40-30-105. 
40-30-106. 
40-30-107. 
40-30-108. 
40-30-109. 
40-30-110. 
40-30-111. 
40-30-112. 
40-30-113. 
40-30-114. 


Short title. 

When prisoners may petition for post-conviction relief. 

Grounds for relief. 

Petition. 

Processing of petitions — Designation of judge. 

Preliminary consideration. 

Preliminary order. 

Answer or response. 

Prehearing procedure. 

Hearing. 

Final disposition of petitions — Compliance reports. 

Notice of final judgments by clerk of court. 

Petitioner unconstitutionally denied appeal — Procedure. 

Reimbursement of expenses of district attorney general — Duty of attorney general 
and reporter. 

Determination of indigency — Appointment of counsel and court reporters. 

Appeal after final judgment. 

Motions to reopen. 

Promulgation of rules. 

Bail during new trial or delayed appeal — Exception. 


40-30-115. 
40-30-116. 
40-30-117. 
40-30-118. 
40-30-119. 
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Section : 
40-30-120. Stays of execution when petitioner is under sentence of death. 
40-30-121. Priority. 
40-30-122. Interpretation. 
Part 2. Post-Conviction Defender Oversight Commission Act of 2011 
40-30-201. Short title. 
40-30-202. Commission created — Role. 
40-30-203. Establishment — Composition. 
40-30-204. Chair — Meetings — Duties. 
40-30-205. Post-conviction defender. 
40-30-206. Duties. 
40-30-207. Conflict of interest and substitute counsel. 
40-30-208. Appointment of assistants and other staff — Method of payments. 
40-30-209. Salary. 
40-30-210. Records and reports. 
Part 3. Post-Conviction DNA Analysis Act of 2001 

40-30-301. Short title. 
40-30-302. “DNA analysis” defined. 
40-30-3038. Petition requesting analysis. 
40-30-304. Court order if probable that exculpatory results would not have resulted in prosecution 

or conviction. 
40-30-305. Court order if probable that results would have resulted in a more favorable verdict or 

sentence. 
40-30-306. Payment for analysis. 
40-30-307. Appointment of counsel for indigents. 
40-30-308. Court order for production of laboratory reports, underlying data and notes. 
40-30-309. Preservation of evidence during pendency of proceeding — Sanctions. 
40-30-310. Laboratory standards. 
40-30-311. Orders in discretion of court. 
40-30-312. Analysis results — Dismissal of petition — Order for hearing. 
40-30-313. Payment for analysis. 

PART 1 
GENERAL PROVISIONS 


40-30-101. Short title. 


This part shall be known and may be referred to as the “Post-Conviction 
Procedure Act.” 


History. 


Acts 1995, ch. 207, § 1; T.C.A. § 40-30-201. 


Tennessee Rules of Post-Conviction Proce- 
dure, Supreme Court Rule 28. 


Rule Reference. 


Compiler’s Notes. 

Former chapter 30, §§ 40-30-101 — 40-30- 
124 (Acts 1967, ch. 310, §§ 1-23 and 27; 1969, 
ch. 242, § 1; 1971, ch. 96, §§ 1-6; 1972, ch. 792, 
§ 1; modified; 1981, ch. 449, § 2; T.C.A. 40- 
3801 — 40-3824; Acts 1986, ch. 634, § 1; 1993, 
ch. 136, § 1), concerning post-conviction proce- 
dure, was repealed by Acts 1995, ch. 207, § 1. 


Cross-References. 
Post-commitment relief, petition by juve- 
niles, title 37, ch. 1, part 3. 


This section is referred to in Rule 28, § 1 of 
the Rules of the Supreme Court of Tennessee. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), § 33.1. 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, § 39; 14 Tenn. Juris., Ha- 
beas Corpus, §§ 1, 8. 


Law Reviews. 
Appellate and Post Conviction Relief in Ten- 
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nessee (Ronald W. Eades), 5 Mem. St. U.L. Rev. 
i: 

Kaleidoscopic Chaos: Understanding the Cir- 
cuit Courts’ Various Interpretations of § 2255’s 
Savings Clause, 45 U. Mem. L. Rev. 1 (2014). 

Present Competency to be Executed — Van 
Tran v. State: Common Law and Constitutional 
Prohibitions Against Executing the Insane and 
the Inherent Authority of the Tennessee Su- 
preme Court to Adopt and Enforce These 
Rights, 31 U. Mem. L. Rev. 973 (2001). 

The Tennessee Court of Criminal Appeals: A 
Study and Analysis (Daniel J. Foley), 66 Tenn. 
L. Rev. 427 (1999). 


POST-CONVICTION PROCEDURE 
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Prisoners and Habeas Privileges under the 
Fourteenth Amendment, 67 Vand. L. Rev. 609 
(2014). 

Due Process Tolling of the Post-Conviction 
Statute Of Limitations in Tennessee After 
Whitehead v. State, 10 Tenn. J. L. & Pol’y 8 
(2014). 


Attorney General Opinions. 

Constitutionality of repeal of Post-Conviction 
Procedure Act. OAG 11-23, 2011 Tenn. AG 
LEXIS 25 (3/14/11). 


NOTES TO DECISIONS 


Analysis 


1. Applicability. 
2. Ineffective Assistance of Counsel. 
3. Competency. 


1. Applicability. 

A prisoner’s competency to be executed is a 
question independent of the validity of trial 
sentencing, and as such, not within the contem- 
plation of title 40, ch. 30. Heck Van Tran v. 
State, 6 S.W.3d 257, 1999 Tenn. LEXIS 602 
(Tenn. 1999), cert. denied, Heck Van Tran v. 
Tennessee, 529 U.S. 1091, 120 S. Ct. 1728, 146 
L. Ed. 2d 648, 2000 U.S. LEXIS 2938 (2000). 


2. Ineffective Assistance of Counsel. 

Although a defendant may waive his right to 
appeal, a waiver of appeal, executed as part of 
a post-verdict sentencing agreement, did not 
preclude the filing of a petition for post-convic- 
tion relief under the Post Conviction Procedure 
Act for claims of ineffective assistance of coun- 
sel that occurred prior to the waiver; however, 
defendant failed to show that his counsel’s 
representation fell below an objective standard 
of reasonableness for criminal attorneys. Ser- 
rano v. State, 1383 S.W.3d 599, 2004 Tenn. 
LEXIS 331 (Tenn. 2004). 

Trial court erred in dismissing inmate’s post- 
conviction petition, because the inmate could 


challenge the revocation of a community correc- 
tions sentence in a post-conviction proceeding 
on the ground of ineffective assistance of coun- 
sel, when an attorney’s ineffectiveness in the 
“revocation portion” of a community corrections 
revocation hearing could affect the “resentenc- 
ing portion” of the same proceeding in the form 
of a sentence that was greater than the sen- 
tence originally imposed. Carpenter v. State, 
136 S.W.3d 608, 2004 Tenn. LEXIS 575 (Tenn. 
2004). 


3. Competency. 

Civil standard for mental incompetence ad- 
opted in State v. Nix, applies to a competency 
determination during post-conviction proceed- 
ings; to trigger a hearing on competency, a 
petitioner must make a prima facie showing of 
incompetence by submission of affidavits, depo- 
sitions, medical reports, or other credible evi- 
dence. A petitioner bears the burden of proving 
that he or she is incompetent by clear and 
convincing evidence; a finding of incompetence 
requires neither a stay of the post-conviction 
proceedings nor abeyance of individual issues; 
a trial court should appoint, if necessary, a next 
friend or guardian ad litem to pursue the action 
on behalf of the petitioner. Reid v. State, 197 
S.W.3d 694, 2006 Tenn. LEXIS 555 (Tenn. 
2006), rehearing denied, — S.W.3d —, 2006 
Tenn. LEXIS 643, (Tenn. 2006). 


40-30-102. When prisoners may petition for post-conviction relief. 


(a) Except as provided in subsections (b) and (c), a person in custody under 
a sentence of a court of this state must petition for post-conviction relief under 
this part within one (1) year of the date of the final action of the highest state 
appellate court to which an appeal is taken or, if no appeal is taken, within one 
(1) year of the date on which the judgment became final, or consideration of the 
petition shall be barred. The statute of limitations shall not be tolled for any 
reason, including any tolling or saving provision otherwise available at law or 
equity. Time is of the essence of the right to file a petition for post-conviction 
relief or motion to reopen established by this chapter, and the one-year 
limitations period is an element of the right to file the action and is a condition 
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upon its exercise. Except as specifically provided in subsections (b) and (c), the 
right to file a petition for post-conviction relief or a motion to reopen under this 
chapter shall be extinguished upon the expiration of the limitations period. 

(b) No court shall have jurisdiction to consider a petition filed after the 
expiration of the limitations period unless: 

(1) The claim in the petition is based upon a final ruling of an appellate 
court establishing a constitutional right that was not recognized as existing 
at the time of trial, if retrospective application of that right is required. The 
petition must be filed within one (1) year of the ruling of the highest state 
appellate court or the United States supreme court establishing a constitu- 
tional right that was not recognized as existing at the time of trial; 

(2) The claim in the petition is based upon new scientific evidence 
establishing that the petitioner is actually innocent of the offense or offenses 
for which the petitioner was convicted; or 

(3) The claim asserted in the petition seeks relief from a sentence that 
was enhanced because of a previous conviction and the conviction in the case 
in which the claim is asserted was not a guilty plea with an agreed sentence, 
and the previous conviction has subsequently been held to be invalid, in 
which case the petition must be filed within one (1) year of the finality of the 
ruling holding the previous conviction to be invalid. 

(c) This part contemplates the filing of only one (1) petition for post- 
conviction relief. In no event may more than one (1) petition for post-conviction 
relief be filed attacking a single judgment. If a prior petition has been filed 
which was resolved on the merits by a court of competent jurisdiction, any 
second or subsequent petition shall be summarily dismissed. A petitioner may 
move to reopen a post-conviction proceeding that has been concluded, under 
the limited circumstances set out in § 40-30-117. 


History. 
Acts 1995, ch. 207, § 1; 1996, ch. 995, §§ 1-3; 
T.C.A. § 40-30-202. 


Cross-References. 
Appeal as of right, T.R.A.P. 3. 


Rule Reference. 
This section is referred to in Appendix A of 
the Rules of the Supreme Court of Tennessee. 


Textbooks. 

Tennessee Jurisprudence, 5 Tenn. Juris., 
Certiorari, § 21; 8 Tenn. Juris., Criminal Pro- 
cedure, § 39; 18 Tenn. Juris., Limitation of 
Actions, § § 4, 19; 21 Tenn. Juris., Prisons and 
Prisoners, § 7. 


Law Reviews. 
Adjudicating Claims of Innocence for the 


Capitally Condemned in Tennessee: Embracing 
a Truth Forum (Dwight Aarons), 76 Tenn. L. 
Rey. 511 (2009). 

Due Process Tolling of the Post-Conviction 
Statute Of Limitations in Tennessee After 
Whitehead v. State, 10 Tenn. J. L. & Pol’y 8 
(2014). 

Post-Conviction Relief in Tennessee — Four- 
teen Years of Judicial Administration Under 
the Post-Conviction Procedure Act (Gary L. 
Anderson), 48 Tenn. L. Rev. 605 (1981). 

The Tennessee Court of Criminal Appeals: A 
Study and Analysis (Daniel J. Foley), 66 Tenn. 
L. Rev. 427 (1999). 


Attorney General Opinions. 
Constitutionality, OAG 95-008 (3/1/95). 
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NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

In General. 

Limitations. 

Competency To Be Executed. 

Survival of Right to Relief. 

. Construction With Other Statutes. 

. Construction With Federal Habeas Relief. 
Post-Conviction Relief. 

. Relief Denied. 

10. Not Entitled to Relief. 

11. Tolling. 

12. Habeas Corpus Petition. 

13. Petition Time Barred. 

14. Post Conviction Petition Timely Filed. 
15. Post-conviction relief. 

16. In Custody. 


CONIA MWA WHE 


1. Constitutionality. 

While the one-year statute of limitations set 
forth in T.C.A. § 40-30-202(a) (now T.C.A. 
§ 40-30-102(a)) does not violate due process on 
its face, application of the statute must not 
deny a petitioner a reasonable opportunity to 
raise a claim in a meaningful time and manner. 
Seals v. State, 23 S.W.3d 272, 2000 Tenn. 
LEXIS 347 (Tenn. 2000). 

Due process requires tolling of the statute of 
limitations set forth in T.C.A. § 40-30-202(a) 
(now T.C.A. § 40-30-102(a)) where a petitioner 
shows the inability either to manage the peti- 
tioner’s personal affairs or to understand the 
petitioner’s legal rights and liabilities. State v. 
Nix , 40 S.W.3d 459, 2001 Tenn. LEXIS 107 
(Tenn. 2001), overruled, Reid ex rel. Martiniano 
v. State, 396 S.W.3d 478, 2013 Tenn. LEXIS 84 
(Tenn. Jan. 24, 2013), overruled, Crocker v. 
State, — S.W.3d —, 2013 Tenn. LEXIS 873 
(Tenn. Oct. 23, 2013), overruled in part, Green 
v. State, — S.W.3d —, 2015 Tenn. Crim. App. 
LEXIS 875 (Tenn. Crim. App. Oct. 29, 2015). 

Although defendant filed petition beyond the 
statutory deadline, due process considerations 
may have tolled the limitations period; there- 
fore, the case was remanded for an evidentiary 
hearing to determine the circumstances pre- 
cluding defendant from filing a timely applica- 
tion. Williams v. State, 44 S.W.3d 464, 2001 
Tenn. LEXIS 357 (Tenn. 2001). 


2. In General. 

Ward v. State, which states that trial courts 
have an affirmative duty, before accepting a 
guilty plea to a crime carrying a mandatory 
sentence of community supervision for life, to 
inform the defendant of the consequence of 
lifetime supervision, is not retroactive for pur- 
poses of tolling the post-conviction statute of 
limitations. Bush v. State, 428 S.W.3d 1, 2014 
Tenn. LEXIS 16 (Tenn. Jan. 28, 2014). 

Retroactivity of new constitutional rules in 
post-conviction proceedings is determined us- 


ing T.C.A. § 40-30-122, not Meadows v. State. 
Bush v. State, 428 S.W.3d 1, 2014 Tenn. LEXIS 
16 (Tenn. Jan. 28, 2014). 


3. Limitations. 

Strict enforcement of the limitations period 
was appropriate where the petitioner’s interest 
in attacking a constitutional issue that was not 
a personal trial right was outweighed by the 
state interests in preventing the litigation of 
stale claims and preventing excessive costs. 
Caldwell v. State, 917 S.W.2d 662, 1996 Tenn. 
LEXIS 98 (Tenn. 1996), rehearing denied, — 
S.W.2d —, 1996 Tenn. LEXIS 176 (Tenn. Mar. 
18, 1996), cert. denied, Caldwell v. Tennessee, 
519 U.S. 853, 117 S. Ct. 148, 1386 L. Ed. 2d 94, 
1996 U.S. LEXIS 5275 (1996). 

Petitioners for whom the statute of limita- 
tions expired prior to the effective date of the 
Post-Conviction Procedure Act of 1995, i.e., 
May 10 1995, do not have an additional year in 
which to file petitions for post-conviction relief. 
Carter v. State, 952 S.W.2d 417, 1997 Tenn. 
LEXIS 435 (Tenn. 1997). 

Although defendant’s claim of suppression of 
exculpatory evidence was a later-arising claim, 
in that it did not arise until after the post- 
conviction statute of limitations began to run, 
defendant was not denied a reasonable oppor- 
tunity to have the issue heard by application of 
the three-year limitations period, where the 
defendant’s interest in litigating the claim did 
not outweigh the state’s interest in preserving 
final judgments and preventing the litigation of 
stale claims. Wright v. State, 987 S.W.2d 26, 
1999 Tenn. LEXIS 63 (Tenn. 1999), cert. denied, 
Wright v. Tennessee, 528 U.S. 828, 120 S. Ct. 
81, 145 L. Ed. 2d 69, 1999 U.S. LEXIS 5161 
(1999). 

A statute of limitations is not tolled during 
the time a prisoner is released pursuant to a 
governors commutation because a conditional 
commutation constitutes a possible restraint on 
the prisoner’s liberty and he thus remains “in 
custody” for purposes of the post-conviction 
statute of limitations. Taylor v. State, 995 
S.W.2d 78, 1999 Tenn. LEXIS 324 (Tenn. 1999), 
cert. denied, Gwin v. Tennessee, 528 U.S. 915, 
120 S. Ct. 270, 145 L. Ed. 2d 226, 1999 U.S. 
LEXIS 6457 (1999). 

As the state court claim was not exhausted 
and could not provide a basis for reopening 
petitioner’s state court post-conviction proceed- 
ing, further presentation of the claim was 
barred by both the post-conviction statute of 
limitations contained in T.C.A. § 40-30-202(a) 
(now T.C.A. § 40-30-102(a)) and by the one- 
petition rule of T.C.A. § 40-30-202(c) (now 
T.C.A. § 40-30-102(c)). Alley v. Bell, 101 F. 
Supp. 2d 588, 2000 U.S. Dist. LEXIS 8616 
(W.D. Tenn. 2000), aff'd, 307 F.3d 380, 2002 
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FED App. 344P, 2002 U.S. App. LEXIS 20798 
(6th Cir. Tenn. 2002). 

The required prima facie showing of a peti- 
tioner’s incompetence requiring tolling of the 
statute of limitations under T.C.A. § 40-30- 
202(a) (now T.C.A. § 40-30-102(a)) may be sat- 
isfied by attaching to the petition affidavits, 
depositions, medical reports, or other credible 
evidence that contain specific factual allega- 
tions of incompetence under T.C.A. § 40-30- 
204(e) (now T.C.A. § 40-30-104(e)). Unsup- 
ported, conclusory, or general allegations of 
mental illness will not be sufficient to require 
tolling and prevent summary dismissal under 
the statute of limitations contained in T.C.A. 
§ 40-30-202(a) (now T.C.A. § 40-30-102(a)). 
State v. Nix , 40 S.W.3d 459, 2001 Tenn. LEXIS 
107 (Tenn. 2001), overruled, Reid ex rel. Mar- 
tiniano v. State, 396 S.W.3d 478, 2013 Tenn. 
LEXIS 84 (Tenn. Jan. 24, 2013), overruled, 
Crocker v. State, — S.W.3d —, 2013 Tenn. 
LEXIS 878 (Tenn. Oct. 23, 2013), overruled in 
part, Green v. State, — S.W.3d —, 2015 Tenn. 
Crim. App. LEXIS 875 (Tenn. Crim. App. Oct. 
29, 2015). 

Filing an untimely application for permission 
to appeal to the Tennessee supreme court does 
not constitute “an appeal” as that term is used 
in T.C.A. § 40-30-202(a) (now T.C.A. § 40-30- 
102(a)). Williams v. State, 44 S.W.3d 464, 2001 
Tenn. LEXIS 357 (Tenn. 2001). 

Period for filing petition for post-conviction 
relief was tolled as defendant, who argued that 
DUI sentence had expired, did not receive no- 
tice to start serving sentence until two months 
after limitations period expired. State v. McK- 
night, 51 S.W.3d 559, 2001 Tenn. LEXIS 580 
(Tenn. 2001). 

Prisoner’s pro se petition, delivered to the 
proper prison authorities within the time pe- 
riod fixed for filing, was considered timely filed 
for purposes of Tenn. Sup. Ct. R. 28, § 2(G) 
even though the mailing address was incorrect 
at the time of delivery to the prison officials. 
Paul v. State, 75 S.W.3d 926, 2001 Tenn. Crim. 
App. LEXIS 482 (Tenn. Crim. App. 2001). 

Due process did not preclude the application 
of the statute of limitations to defendant’s post- 
conviction petition, because defendant’s status 
as a minor was not enough to make a prima 
facie showing of incompetence to toll the limi- 
tations period. Stewart v. State, 95 S.W.3d 229, 
2002 Tenn. Crim. App. LEXIS 700 (Tenn. Crim. 
App. 2002), review or rehearing denied, — 
S.W.3d —, 2002 Tenn. LEXIS 747 (Tenn. Dec. 
23, 2002). 

Due process did not preclude the application 
of the statute of limitations to defendant’s post- 
conviction petition, because defendant’s status 
as a minor was not enough to make a prima 
facie showing of incompetence to toll the limi- 
tations period. Stewart v. State, 95 S.W.3d 229, 
2002 Tenn. Crim. App. LEXIS 700 (Tenn. Crim. 
App. 2002), review or rehearing denied, — 


CRIMINAL PROCEDURE 


574 


S.W.3d —, 2002 Tenn. LEXIS 747 (Tenn. Dec. 
23, 2002). 

Trial court properly dismissed petitioner’s 
motion for post-conviction relief as time-barred 
under T.C.A. § 40-30-202(a) (now T.C.A. § 40- 
30-102(a)), because petitioner failed to file the 
motion for relief within one year of the date on 
which the judgment of conviction became final, 
pursuant to T.R.A.P. 4(a), (c); the court rejected 
petitioner’s argument that the motion was 
timely as filed within one year of the court’s 
denial of petitioner’s motion for a waiver of the 
timely filing of a notice of appeal. Hill v. State, 
111 S.W.3d 579, 2003 Tenn. Crim. App. LEXIS 
21 (Tenn. Crim. App. 2003), review or rehearing 
denied, — S.W.3d —, 2003 Tenn. LEXIS 513 
(Tenn. May 27, 2003). 

Where an inmate’s claims were barred by 
T.C.A. § 40-30-102(a) and (c)’s statute of limi- 
tations and one-petition rule, the inmate’s mo- 
tion for voluntary dismissal of his federal ha- 
beas corpus petition, which he sought for the 
purpose of reopening state post-conviction re- 
lief proceedings so as to make a meritless claim 
under the Tennessee Post Conviction DNA 
Analysis Act of 2001, was denied. Taylor v. 
Myers, 345 F. Supp. 2d 855, 2003 U.S. Dist. 
LEXIS 26200 (W.D. Tenn. 2003). 

Tennessee court’s determination that most of 
state prisoner’s post-conviction claims were 
procedurally defaulted under T.R.A.P. 10(b) and 
that his completely new claims were barred by 
the one-year statute of limitations set forth in 
T.C.A. § 40-30-102 was supported by indepen- 
dent and adequate state grounds, thereby pre- 
cluding federal habeas corpus review, because 
those rules were consistently applied by Ten- 
nessee courts and were used to promote the 
timely presentation of claims. Hodges v. Bell, 
548 F. Supp. 2d 485, 2008 U.S. Dist. LEXIS 
25780 (M.D. Tenn. Mar. 27, 2008), affd, Hodges 
v. Colson, 711 F.3d 589, 2013 FED App. 75P, 
2013 U.S. App. LEXIS 6050 (6th Cir. Mar. 26, 
2013). 

Inmate’s petition for post-conviction relief 
was barred by the one-year statute of limitation 
in T.C.A. § 40-30-102(a). Due process did not 
required the tolling of the statute, although the 
inmate’s attorney had abandoned her and been 
censured by the bar, because her claims (inef- 
fectiveness of trial counsel) were not late-aris- 
ing, and she had a six-month period after she 
learned of the denial of her appeal to file her 
petition. Ward v. State, — S.W.3d —, 2010 
Tenn. Crim. App. LEXIS 116 (Tenn. Crim. App. 
Feb. 11, 2010), appeal denied, — S.W.3d —, 
2010 Tenn. LEXIS 839 (Tenn. Sept. 7, 2010), 
cert. denied, Ward v. Tennessee, 131 S. Ct. 
1614, 179 L. Ed. 2d 511, 79 U.S.L.W. 3513, 2011 
U.S. LEXIS 2080 (U.S. 2011). 

Denial of petitioner’s, an inmate’s, motion for 
post-conviction relief relative to his conviction 
and sentence for victim one’s murder was 
proper because the inmate had more than 
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ample opportunity in the proceedings below to 
present the proof necessary to establish tolling 
and have his murder post-conviction claims 
heard on the merits. The failure to develop that 
necessary proof was fatal to all of the claims 
challenging that murder conviction and result- 
ing life sentence. Smith v. State, — S.W.3d —, 
2010 Tenn. Crim. App. LEXIS 793 (Tenn. Crim. 
App. Sept. 21, 2010), rehearing denied, — 
S.W.3d —, 2010 Tenn. Crim. App. LEXIS 914 
(Tenn. Crim. App. Oct. 11, 2010), affd in part 
and vacated in part, 357 S.W.3d 322, 2011 
Tenn. LEXIS 1152 (Tenn. Dec. 19, 2011). 

If treated as a second post-conviction petition 
as styled by petitioner, through counsel, then 
the petition was subject to summary dismissal 
because only one petition for post-conviction 
relief was permitted, and the petition was 
barred by the applicable one-year statute of 
limitations. Ramsey v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 394 (Tenn. Crim. App. 
May 25, 2016). 

Post-conviction court properly dismissed de- 
fendant’s petition for relief as untimely because 
the petition was defendant’s first and only 
petition for post-conviction relief, there was no 
constitutional right to effective assistance of 
post-conviction counsel, defendant was not ex- 
cepted from the statute of limitations for post- 
conviction claims on the basis that a constitu- 
tional right was established after the 
limitations period had run, consideration of the 
issues asserted on appeal was waived where 
defendant failed to raise them in his petition for 
post-conviction relief, defendant’s arguments 
were without merit, and defendant failed to 
articulate any legitimate explanation for the 
nearly 10-year delay in filing his petition. 
Freels v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 496 (Tenn. Crim. App. July 12, 
2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 759 (Tenn. Oct. 19, 2016). 

Post-conviction court properly denied defen- 
dant’s petition for relief summarily because his 
petition was untimely where the plea agree- 
ment documents, judgment form, and plea sub- 
mission hearing made no mention of his federal 
sentence, no other possible grounds for tolling 
the statute of limitations existed, and while 
trial counsel mistakenly believed that not men- 
tioning defendant’s federal sentence on the 
judgment form of the state conviction would 
result in concurrent sentencing, counsel’s ac- 
tions did not rise to the level of actively lying or 
otherwise misleading defendant. Vowell v. 
State, — S.W3d —, 2016 Tenn. Crim. App. 
LEXIS 955 (Tenn. Crim. App. Dec. 29, 2016), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
259 (Tenn. Apr. 13, 2017). 


4. Competency To Be Executed. 

The one-year statute of limitations in T.C.A. 
§ 40-30-202(a) (now T.C.A. § 40-30-102(a)) in- 
dicates that the General Assembly did not con- 
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template that post-conviction relief would be 
available regarding the issue of competency to 
be executed, as this issue is generally not 
considered ripe until execution is imminent. 
Heck Van Tran v. State, 6 S.W.3d 257, 1999 
Tenn. LEXIS 602 (Tenn. 1999), cert. denied, 
Heck Van Tran v. Tennessee, 529 U.S. 1091, 120 
S. Ct. 1728, 146 L. Ed. 2d 648, 2000 U.S. LEXIS 
2938 (2000). 

An allegation of incompetency to be executed 
does not meet any of the grounds allowing 
consideration of a petition filed after the stat- 
ute has run under T.C.A. § 40-30-202(b) (now 
T.C.A. § 40-30-102(b)), nor does it satisfy any of 
the criteria for re-opening a petition for post- 
conviction relief under T.C.A. § 40-30-217(a) 
(now T.C.A. § 40-30-117(a)). Heck Van Tran v. 
State, 6 S.W.3d 257, 1999 Tenn. LEXIS 602 
(Tenn. 1999), cert. denied, Heck Van Tran v. 
Tennessee, 529 U.S. 1091, 120 S. Ct. 1728, 146 
L. Ed. 2d 648, 2000 U.S. LEXIS 2938 (2000). 


5. Survival of Right to Relief. 

Those petitions not resolved on their merits 
are not subject to dismissal. Gibson v. State, 7 
S.W.3d 47, 1998 Tenn. Crim. App. LEXIS 1341 
(Tenn. Crim. App. 1998). 


6. Construction With Other Statutes. 

The filing time for a petition for post-convic- 
tion relief under T.C.A. § 40-30-202(a) (now 
T.C.A. § 40-30-102(a)) is not tolled due to men- 
tal incompetence under the savings provision 
in T.C.A. § 28-1-106; it is not to be tolled for 
any reason except those enumerated under 
T.C.A. § 40-30-202(b) (now T.C.A. § 40-30- 
102(b)). Seals v. State, 23 S.W.3d 272, 2000 
Tenn. LEXIS 347 (Tenn. 2000). 

Because Tennessee’s limit of one post-convic- 
tion petition to each inmate prevented peti- 
tioner from now returning to state court to 
exhaust his Brady claim, the claim was proce- 
durally defaulted. Smith v. Bell, 381 Fed. Appx. 
547, — F.3d —, 2010 FED App. 370N, 2010 U.S. 
App. LEXIS 12645 (6th Cir.). 


7. Construction With Federal Habeas Re- 
lief. 

Because petitioner state inmate’s ineffective 
assistance of counsel claim was never raised in 
the state courts, and could still be timely adju- 
dicated therein under T.C.A. § 40-30-102(a), he 
had failed to fully exhaust all of his claims prior 
to filing for federal habeas relief and dismissal 
was proper. Howard v. Steward, — F. Supp. 2d 
—, 2012 U.S. Dist. LEXIS 98158 (M.D. Tenn. 
July 16, 2012). 

Because petitioner inmate’s juror misconduct 
claim in his federal habeas proceeding did not 
fall within any of the exceptions in T.C.A. 
§ 40-30-217(a) to the one petition rule of T.C.A. 
§ 40-30-102(c) and because the inmate failed to 
present the claim to the state courts and no 
state court remedies remained available, the 
claim was procedurally defaulted. Hodges v. 
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Colson, 711 F.3d 589, 2013 FED App. 75P, 2013 
U.S. App. LEXIS 6050 (6th Cir. Mar. 26, 2013). 
Petitioner’s juror misconduct claim did not 
fall within any of the exceptions to Tennessee 
statute allowing a prisoner challenging a con- 
viction to file only one petition attacking a 
single judgment, and because he failed to pres- 
ent the claim to the state courts and no state 
court remedies remained available, the claim 
was procedurally defaulted. Hodges v. Colson, 
727 F.3d 517, 2013 FED App. 224A, 2013 U.S. 
App. LEXIS 17026 (6th Cir. Aug. 14, 2013). 


8. Post-Conviction Relief. 

Inmate was entitled to reopen the inmate’s 
former post-conviction case because, treating 
the inmate’s petition as a petition for writ of 
error coram nobis, documents and affidavits the 
inmate filed showed a former sheriff willfully 
suppressed materially exculpatory evidence, 
even though the legislature did not provide an 
exception to the statute of limitations or the 
one petition rule through the reopening process 
for a Brady violation similar to that in 
T.C.A.§ 40-30-106(g)(2), so the inmate suffi- 
ciently alleged the judgment in the inmate’s 
case might have differed with the evidence and 
that the inmate was without fault in failing to 
uncover the evidence, sufficiently alleging the 
requisites of a petition for writ of error coram 
nobis. State v. Harris, — S.W.3d —, 2001 Tenn. 
Crim. App. LEXIS 1010 (Tenn. Crim. App. Dec. 
4, 2001), rev'd, 102 S.W.3d 587, 2003 Tenn. 
LEXIS 313 (Tenn. 2003). 

Post-conviction trial court lacked the author- 
ity to consider the petitions filed on behalf of 
defendants where the petition was not signed 
or verified by defendants under oath, as re- 
quired by T.C.A. § 40-30-104(d) and (e), and 
the petition was filed after the one-year statute 
of limitations had expired, T.C.A. § 40-30- 
102(a), and the public defender failed to estab- 
lish a next friend basis upon which to proceed. 
Holton v. State, 201 S.W.3d 626, 2006 Tenn. 
LEXIS 331 (Tenn. 2006). 

The inmate pressed neither of his due pro- 
cess theories before the state courts and any 
attempt to seek post-conviction relief in the 
Tennessee courts would be procedurally barred 
under T.C.A. § 40-30-102; because the inmate 
did not establish that he could not have devel- 
oped his Brady claim in state court and did not 
explain why he did not present his other due 
process claim in state post-conviction proceed- 
ings, he failed to establish “cause” sufficient to 
excuse the procedural default. Henley v. Bell, 
487 F.3d 379, 2007 FED App. 174P, 2007 U.S. 
App. LEXIS 11328 (6th Cir. May 15, 2007), 
rehearing denied, — F.3d —, 2007 U.S. App. 
LEXIS 25163 (6th Cir. Tenn. Oct. 17, 2007), 
cert. denied, 171 L. Ed. 2d 886, 128 S. Ct. 2962, 
554 U.S. 918, 2008 U.S. LEXIS 5121 (USS. 
2008). 

Because appellant received a full hearing 
and appeal on his original petition, the trial 
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court properly dismissed’ his motion for new 
trial or evidentiary hearing on the ground that 
it was a subsequent petition seeking post-con- 
viction relief; none of the claims appellant as- 
serted qualified to reopen his previous petition 
because he simply wished to re-litigate his 
ineffective assistance of counsel claim. Taylor v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 933 (Tenn. Crim. App. Dec. 14, 2016), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
239 (Tenn. Apr. 13, 2017). 

Petitioner claimed that a county habeas cor- 
pus court determined that his petition was 
timely filed under T.C.A. § 40-30-102 and that 
this ruling was binding, but this argument 
failed because the county court’s order did not 
contain anything remotely read as a determi- 
nation of timeliness, nor would any such deter- 
mination been valid, as the county court lacked 
jurisdiction to hear the post-conviction petition. 
Echeveria v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 649 (Tenn. Crim. App. July 
25, 2017). 


9. Relief Denied. 

Petition filed by petitioner, who was sen- 
tenced to death on felony murder charges, was 
denied because (1) petitioner had not demon- 
strated that he was incompetent or that he 
created a doubt about his competency where 
limited intelligence and limited education did 
not necessarily suggest lack of competence; and 
(2) petitioner had not satisfied the require- 
ments to prove mental retardation and obtain 
habeas relief for his Atkins claims. Van Tran v. 
Bell, — F. Supp. 2d —, 2010 U.S. Dist. LEXIS 
146189 (W.D. Tenn. Sept. 30, 2010). 

Finding against appellant, an inmate, was 
appropriate because his current ineffective as- 
sistance of counsel claim neither satisfied the 
requirements for an exception to the statute of 
limitations bar nor provided a basis for re- 
opening a ruled upon petition for post-convic- 
tion relief, T.C.A. §§ 40-30-102(b); 40-30- 
117(a). Coleman v. State, 341 S.W.3d 221, 2011 
Tenn. LEXIS 319 (Tenn. Apr. 11, 2011), over- 
ruled, Dellinger v. State, — S.W.3d —, 2015 
Tenn. Crim. App. LEXIS 669 (Tenn. Crim. App. 
Aug. 18, 2015). 

Inmate’s post-conviction relief petition was 
properly dismissed because (1) the petition was 
a second such petition, and no T.C.A. § 40-30- 
117(a) exception applied, and (2) the inmate’s 
claim that the State failed to disclose exculpa- 
tory evidence was not a statutory ground for 
reopening a post-conviction proceeding. Skip- 
per v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 634 (Tenn. Crim. App. Aug. 26, 
2016). 

Circuit court properly denied defendant’s pe- 
tition for post-conviction relief because, inter 
alia, he failed to establish that he was entitled 
to change of venue where the jurors stated they 
could set aside what they had heard or read and 
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follow the law, defendant failed to show that 
trial counsel were ineffective in calling certain 
experts, in failing to call other or additional 
experts, in failing to ensure that his blood and 
urine samples were preserved and indepen- 
dently tested, and in failing to suppress his 
statements to the police as involuntary due to 
intoxication and mental health problems. Jor- 
dan v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 772 (Tenn. Crim. App. Oct. 14, 
2016), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 421 (Tenn. July 19, 2017), cert. denied, 
Jordan v. Tennessee, — L. Ed. 2d —, — S. Ct. 
—, — U.S. —, 2018 U.S. LEXIS 818 (U.S. Jan. 
22, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because defendant chal- 
lenged his convictions some 17 months after the 
judgments became final; although defendant 
claimed in his pro-se petition that he had 
previously attempted to file a petition for post- 
conviction relief, no proof of such a petition or 
the date on which he attempted to file it ap- 
peared in the record; the statutory grounds for 
the tolling of the one-year statute of limitations 
were not applicable; and due process principles 
did not mandate the tolling of the statute of 
limitations as defendant’s claim for relief was 
not later arising. Thomas v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 72 (Tenn. Crim. 
App. Jan. 31, 2017). 


10. Not Entitled to Relief. 

Post-conviction court properly dismissed pe- 
titioner’s application for post-conviction relief; 
the Post-Conviction Procedure Act does not 
contemplate an ineffective assistance of counsel 
claim with regard to counsel appointed to rep- 
resent a petitioner during a habeas corpus 
proceeding. Blackstock v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 243 (Tenn. Crim. 
App. Mar. 31, 2016), review denied and ordered 
not published, — S.W.3d —, 2016 Tenn. LEXIS 
563 (Tenn. Aug. 18, 2016). 

Summary dismissal of defendant’s petition 
for post-conviction relief was appropriate be- 
cause the trial court, at the request of counsel, 
treated defendant’s petition as one for post- 
conviction relief with a delayed appeal identi- 
fied as the only relief sought, so that summary 
dismissal of defendant’s second petition for 
post-conviction relief was required. Branner v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 2438 (Tenn. Crim. App. Apr. 3, 2017), 
review denied and ordered not published, — 
S.W.3d —, 2017 Tenn. LEXIS 525 (Tenn. Aug. 
16, 2017). 

Post-conviction court properly denied defen- 
dant’s second petition for post-conviction relief 
because his first petition’s failure to state a 
colorable claim was a judgment on the merits, 
and the post-conviction court was required to 
dismiss the petition rather than holding a hear- 
ing where the record supported court’s conclu- 
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sion that the certification of the State’s expert, 
who had testified as an expert numerous times 
in civil and criminal trials, was “inevitable,” 
and defendant could not show that counsel’s 
failure to object had any effect on the results of 
the proceeding. Benson v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 41 (Tenn. Crim. 
App. Jan. 19, 2018). 


11. Tolling. 

When a post-conviction petitioner argues 
that due process requires tolling the Post-Con- 
viction Procedure Act’s statute of limitations 
based on the conduct of his or her lawyer, a 
two-prong inquiry should guide the analysis; a 
petitioner is entitled to due process tolling upon 
a showing (1) that he or she has been pursuing 
his or her rights diligently, and (2) that some 
extraordinary circumstance stood in his or her 
way and prevented timely filing, and specifi- 
cally, the second prong is met when the prison- 
er’s attorney of record abandons the prisoner or 
acts in a way directly adverse to the prisoner’s 
interests, such as by actively lying or otherwise 
misleading the prisoner to believe things about 
his or her case that are not true. Whitehead v. 
State, 402 S.W.3d 615, 2013 Tenn. LEXIS 310 
(Tenn. Mar. 21, 2018). 

Court of criminal appeals erred in affirming 
an order dismissing a prisoner’s petition for 
post-conviction relief as untimely because he 
statute of limitations contained in the Post- 
Conviction Procedure Act of 1995, T.C.A. § 40- 
30-102, was tolled; the prisoner was effectively 
abandoned by his appellate attorney, and that 
abandonment impeded the prisoner’s otherwise 
diligent efforts to file a timely post-conviction 
petition. Whitehead v. State, 402 S.W.3d 615, 
2013 Tenn. LEXIS 310 (Tenn. Mar. 21, 2013). 

Prisoner’s case did not warrant due process 
tolling of the post-conviction statute of limita- 
tions because he did not diligently pursue his 
rights when did not file his petition in the 
intervening years after his discovery of the 
undisclosed sentence. Bush v. State, 428 S.W.3d 
1, 2014 Tenn. LEXIS 16 (Tenn. Jan. 28, 2014). 

Although a post-conviction relief petition was 
untimely, due process required tolling; it was 
only after the State sought to apply the sex 
offender registration requirements to peti- 
tioner that it possibly breached his plea agree- 
ment and triggered his responsibility to pursue 
his rights diligently. Petitioner filed a post- 
conviction petition approximately seven 
months after he was first indicted in Ruther- 
ford County; a statute had not been amended to 
encompass petitioner’s conviction when he was 
charged with failure to comply with the sex 
offender registry in Wayne County in 2011. 
Foley v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 35 (Tenn. Crim. App. Jan. 20, 
2016). 

Petitioner might not have had direct access 
to the law library, but nothing indicated that he 
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could not communicate with his uncle, who 
worked in the law library, in order to prepare 
the petition, plus petitioner was aware that 
there was a deadline to file the petition, and 
even if he was unaware, trial counsel’s failure 
to inform him, alone, would not have triggered 
due process tolling; due process did not require 
tolling the statute of limitations and the peti- 
tion was time-barred. Davis v. State, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 164 (Tenn. 
Crim. App. Mar. 4, 2016), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 499 (Tenn. June 
23, 2016). 

It was not error to summarily deny an in- 
mate’s post-conviction petition as untimely be- 
cause the inmate presented no documentation, 
such as a certificate of service, to support the 
inmate’s explanation that the inmate timely 
delivered the petition to the appropriate prison 
authorities for mailing, so nothing in the record 
preponderated against the post-conviction 
court’s decision to discredit the inmate’s testi- 
mony. Fowler v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 881 (Tenn. Crim. App. Nov. 
23, 2016), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 94 (Tenn. Feb. 15, 2017). 

Prior final determination, that the erroneous 
designation of the petitioner’s release eligibility 
was a clerical error, was binding in petitioner’s 
post-conviction petition; thus, the errors in pe- 
titioner’s release eligibility designation were 
merely clerical errors and did not result in an 
illegal sentence and did not toll the statute of 
limitations for post-conviction relief. Hartley v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 936 (Tenn. Crim. App. Dec. 15, 2016). 

Where, as here, the judgment reflects the 
sentence the petitioner originally agreed to as 
part of his plea agreement, due process does not 
require tolling the statute of limitations. Hart- 
ley v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 936 (Tenn. Crim. App. Dec. 15, 
2016). 

Due process did not require tolling of the 
statute of limitations under T.C.A. § 40-30- 
102(a) in petitioner’s case, as he failed to estab- 
lish that, based on his alleged mental incompe- 
tence, he was unable to understand his legal 
position or make rational choices among his 
options; he was able to obtain necessary docu- 
mentation to support his petition, provide in- 
formation to jailhouse lawyers regarding why 
he pleaded guilty, determine that he wanted to 
file for post-conviction and habeas corpus relief, 
and communicate effectively. Webb v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 568 
(Tenn. Crim. App. June 29, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 650 
(Tenn. Oct. 6, 2017). 

Petitioner failed to put forth facts that 
amounted to extraordinary circumstances to 
justify tolling the statute of limitations because 
trial counsel’s failure to accurately inform peti- 
tioner about the statute of limitations was not 
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sufficient to require due process tolling; peti- 
tioner had adequate resources and documenta- 
tion available to determine the correct dead- 
line, and thus, trial counsel’s mistaken advice 
did not constitute attorney abandonment for 
tolling purposes. Madden v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 599 (Tenn. Crim. 
App. July 6, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 774 (Tenn. Nov. 16, 2017). 

Petitioner argued he was entitled to due 
process tolling of the statute of limitations 
under T.C.A. § 40-30-102, but nowhere did he 
assert that a language barrier prevented him 
from timely filing his petition, and the issue 
could not be presented for the first time on 
appeal under T.C.A. § 40-30-106(d), plus he 
was aware of the mechanism for filing a post- 
conviction petition and had an opportunity to 
present his claims at a meaningful time and in 
a meaningful manner. Echeveria v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 649 
(Tenn. Crim. App. July 25, 2017). 

Summary dismissal of defendant’s petition 
for post-conviction relief was appropriate be- 
cause it was not timely filed under the one-year 
statute of limitations and defendant did not 
offer any credible evidence, such as affidavits, 
depositions, or medical reports, to support de- 
fendant’s allegations of mental incompetence 
during the statute of limitations period. Heath 
v. State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 813 (Tenn. Crim. App. Sept. 5, 2017). 

Petition for a writ of habeas corpus was filed 
outside the one-year statute of limitations, and 
due process did not toll the statute because 
petitioner failed to meet the requirements in 
order to toll the statute of limitations; petition- 
er’s allegations did not demonstrate that he 
was unable to manage his personal affairs or to 
understand his legal rights and _ liabilities. 
Young v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 35 (Tenn. Crim. App. Jan. 17, 
2018). 

Even if counsel abandoned petitioner on di- 
rect appeal, nothing prevented him from filing 
his petition in the intervening years between 
his discovery of abandonment in October 2003 
and the filing of his petition in 2014, and this 
was not a rare case in which it would be 
unconscionable to enforce the limitation period; 
because the petition was untimely and due 
process considerations did not require tolling of 
the statute of limitations, the petition was 
properly dismissed as time-barred. Munford v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 151 (Tenn. Crim. App. Feb. 26, 2018). 

Petitioner could not rely on the statutory 
tolling provision in T.C.A. § 40-30-102(b)(1) to 
save his untimely filed post-conviction petition 
because certain case law did not create a new 
constitutional right not recognized as existing 
at the time of petitioner’s trial, and even if that 
case law did, petitioner still was not entitled to 
tolling because he did not file his post-convic- 
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tion petition until over a year after that case 
law was decided. Munford v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 151 (Tenn. 
Crim. App. Feb. 26, 2018). 

Petitioner was not entitled to due process 
tolling for his later-arising ineffective assis- 
tance of counsel claim; the delay of more than 
10 years between petitioner’s learning of trial 
counsel’s abandonment on appeal and his filing 
of a petition for post-conviction relief demon- 
strated a lack of diligence on his part, and the 
conditions of his confinement did not prevent 
him from working on his case. Munford v. State, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 151 
(Tenn. Crim. App. Feb. 26, 2018). 

Petitioner failed to establish that the statute 
of limitations should have been tolled due to his 
alleged mental incompetence; although he pre- 
sented testimony that he had been diagnosed 
as having psychotic disorder, not otherwise 
specified, and major depressive disorder, not 
otherwise specified, the doctor acknowledged 
that he had never personally met with or as- 
sessed petitioner, plus while he was taking his 
medication, he had sufficient mental capacity to 
write letters inquiring about the status of his 
appeal. Munford v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 151 (Tenn. Crim. App. 
Feb. 26, 2018). 

Because the parties did not address whether 
due process tolling applied to petitioner’s case 
during the post-conviction evidentiary hearing, 
further development of the record was neces- 
sary to determine whether the limitations pe- 
riod could be tolled based on due process; thus, 
the order denying post-conviction relief was 
vacated, and the case was remanded for a 
hearing on whether due process tolled the stat- 
ute of limitations. Ruby-Ruiz v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 246 (Tenn. 
Crim. App. Apr. 3, 2018). 

Petitioner’s post-conviction claims were 
barred by the statute of limitations, as his 
original pro se petition was filed after the 
one-year period expired, and there was no basis 
for tolling; he failed to rebut the presumption 
that he was competent, given that he filed a pro 
se motion to correct an illegal sentence, which 
demonstrated that he had the capacity to make 
a rational choice as to continuing or abandon- 
ing further litigation, and his claimed igno- 
rance of post-conviction procedures did not op- 
erate to toll the statute. Armstrong v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 315 
(Tenn. Crim. App. Apr. 25, 2018). 

Because the inmate conceded that his peti- 
tion for post-conviction relief was filed outside 
of the one-year statute of limitation and his 
claim that the trial court lacked subject matter 
jurisdiction did not satisfy any of the available 
ground for due process tolling, the petition was 
properly dismissed as untimely. Bunch v. State, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 354 
(Tenn. Crim. App. May 8, 2018). 
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None of the statutory exceptions for tolling 
the statute of limitations was applicable to 
petitioner’s case, nothing prevented him from 
filing his petition within the statute of limita- 
tions, and his late discovery of his ineffective 
assistance claim, which stemmed from coun- 
sel’s failure to inform him of adverse immigra- 
tion consequences, existed when his judgment 
became final and was not later-arising; there- 
fore, due process did not require tolling the 
statute of limitations and his petition was un- 
timely. Hakeem v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 387 (Tenn. Crim. App. 
May 18, 2018). 


12. Habeas Corpus Petition. 

Circuit court did not err by summarily deny- 
ing petitioner habeas corpus relief because pe- 
titioner’s claims that he received ineffective 
assistance of counsel and that the trial court 
violated his right to a fair trial did not consti- 
tute cognizable claims for habeas corpus relief; 
petitioner filed his petition for post-conviction 
relief, and the denial of relief was affirmed on 
appeal. Thomas v. Perry, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 59 (Tenn. Crim. App. 
Jan. 27, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 254 (Tenn. Apr. 13, 2017). 


13. Petition Time Barred. 

Post-conviction court did not err by summar- 
ily dismissing defendant’s petition for post- 
conviction relief because, although defendant 
claimed that due process required tolling the 
statute of limitations, defendant did not raise 
that claim in the petition for post-conviction 
relief. Accordingly, the claim was waived be- 
cause defendant failed to present it to the 
post-conviction court. Jones v. State, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 413 (Tenn. 
Crim. App. June 3, 2016). 

Petitioner was required to file his petition for 
post-conviction relief within one year of Novem- 
ber 10, 2010, the date of the final action of the 
highest state appellate court to which an ap- 
peal was taken, but petitioner filed his petition 
on June 19, 2012. This filing occurred more 
than one year after the Tennessee Supreme 
Court denied petitioner’s application seeking 
appeal, and thus, was barred by the statute of 
limitations. Richardson v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 524 (Tenn. Crim. 
App. July 20, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 899 (Tenn. Nov. 22, 
2016). 

Post-conviction court properly dismissed pe- 
titioner’s application for post-conviction relief 
because it was time barred. Harris v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 568 
(Tenn. Crim. App. Aug. 4, 2016). 

Post-conviction court did not err in summar- 
ily dismissing defendant’s petition for post- 
conviction relief as time-barred because defen- 
dant was required to file his petition for post- 
conviction relief within one year of the date on 


40-30-102 


which the judgment became final; on Septem- 
ber 27, 2012, defendant entered a best interest 
plea to facilitation of kidnapping and received a 
five-year sentence; defendant filed his petition 
on December 14, 2015, which was more than 
one year after the judgment became final; none 
of the statutory exceptions to the one-year 
statute of limitations applied; and due process 
did not require tolling as defendant had been 
provided an opportunity for the presentation of 
claims at a meaningful time and in a meaning- 
ful manner. Sherron v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 760 (Tenn. Crim. App. 
Oct. 6, 2016). 

Trial court properly denied petitioner post- 
conviction relief because his petition was filed 
well outside the one-year statute of limitations; 
the trial court determined that petitioner had 
successfully complied with the terms of his 
community corrections placement and trans- 
ferred him to supervised probation, and thus, 
petitioner’s efforts to collaterally attack the 
revocation of his probation availed him noth- 
ing. Cox v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 868 (Tenn. Crim. App. Nov. 
17, 2016), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 105 (Tenn. Feb. 15, 2017). 

Trial court properly denied petitioner post- 
conviction relief because his petition was filed 
well outside the one-year statute of limitations, 
and the statutory grounds for the tolling of the 
statute of limitations, were not applicable; due 
process principles did not mandate the tolling 
of the statute of limitations because petitioner’s 
claims for relief were not “later-arising.” Cox v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 868 (Tenn. Crim. App. Nov. 17, 2016), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
105 (Tenn. Feb. 15, 2017). 

Community supervision for life was a man- 
datory component of petitioner’s sentence, and 
the fact that subsequent judgments, meant to 
correct clerical errors, failed to indicate the 
lifetime supervision requirement did not ren- 
der the original judgment void or the sentence 
illegal; the original judgment was a valid final 
judgment, the statute of limitations for post- 
conviction relief began to run 30 days after its 
entry, and petitioner’s petition for post-convic- 
tion relief was barred by the one-year statute of 
limitations. Hartley v. State, —S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 936 (Tenn. Crim. App. 
Dec. 15, 2016). 

Inmate’s post-conviction petition was time- 
barred because, inter alia, (1) the limitations 
period ran from an amended judgment ordering 
required lifetime community supervision but 
not from a corrected judgment granting pretrial 
jail credit, as the failure to order lifetime su- 
pervision made the sentence illegal and judg- 
ment void, but not awarding pretrial jail credit 
did not, and (2) the petition was not filed within 
one year of the amended judgment. Murphy v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
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LEXIS 260 (Tenn. Crim: App. Apr. 6, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
501 (Tenn. Aug. 16, 2017). 

Inmate’s post-conviction petition was time- 
barred because, inter alia, when the inmate 
claimed delayed receipt of the amended judg- 
ment from which the limitations period ran, (1) 
the inmate did not explain why the inmate did 
not file within ten months left between the 
judgment’s receipt and the period’s expiration, 
so the inmate did not diligently pursue the 
inmate’s rights and no extraordinary circum- 
stances barred timely filing, and (2) no discov- 
ery rule applied. Murphy v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 260 (Tenn. Crim. 
App. Apr. 6, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 501 (Tenn. Aug. 16, 2017). 

Inmate’s post-conviction petition was time- 
barred because, inter alia, the inmate did not 
allege (1) a statutory exception to the statute of 
limitations, or (2) the inmate’s claim arose after 
the statute expired, the inmate’s mental incom- 
petence barred compliance with the statute, or 
counsel’s misconduct. Murphy v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 260 
(Tenn. Crim. App. Apr. 6, 2017), appeal denied, 
— §$.W.3d —, 2017 Tenn. LEXIS 501 (Tenn. 
Aug. 16, 2017). 

Defendant’s post-conviction petition was 
time-barred because trial counsel’s filing of a 
post-judgment motion for modification of sen- 
tence was not an extraordinary impediment to 
the timely filing of a post-conviction petition. 
Furthermore, defendant, although aware that 
there was some time limitation, did not attempt 
to diligently pursue defendant’s rights between 
defendant’s sentencing and the filing of a post- 
conviction petition. Locke v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 290 (Tenn. Crim. 
App. Apr. 19, 2017). 

Petitioner sought post-conviction relief over 
five years after he pleaded guilty; the petition 
was filed outside the limitations period under 
T.C.A. § 40-30-102 and was properly dismissed 
under T.C.A. § 40-30-106. Echeveria v. State, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 649 
(Tenn. Crim. App. July 25, 2017). 

Even if the remaining charges were still 
pending until May 6, 2013, as petitioner 
claimed, he still did not file for post-conviction 
relief in Hickman County until June 18, 2015, 
and he did not file for relief in Wilson County 
until May 16, 2016, and thus both petitions 
were in any event filed outside of the one-year 
limitations period under T.C.A. § 40-30-102. 
Echeveria v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 649 (Tenn. Crim. App. July 
25, 2017). 

Appellate court was without jurisdiction to 
consider defendant’s appeal because his peti- 
tion for post-conviction relief was barred by the 
one-year statute of limitations for filing a peti- 
tion for post-conviction relief inasmuch as it 
was filed well over a year after the final deci- 
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sion by the highest appellate court from which 
defendant sought relief and the case did not fall 
within the three statutory exceptions, and the 
record did not show that defendant was denied 
the reasonable opportunity to assert a claim in 
a meaningful time and manner. Bond v. State, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 732 
(Tenn. Crim. App. Aug. 16, 2017). 

Petitioner waived any equitable tolling argu- 
ment because he failure to advance that argu- 
ment in the habeas corpus court; the habeas 
corpus court properly found that due process 
would not toll the statute of limitations in 
petitioner’s case because the petition for a writ 
of habeas corpus was filed outside the one-year 
statute of limitations. Young v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 35 (Tenn. 
Crim. App. Jan. 17, 2018). 

Petition for post-conviction relief was un- 
timely because it was filed over a month outside 
of the statute of limitations; because the case 
did not fall within the three exceptions, the 
post-conviction court did not have jurisdiction 
to consider the petition unless petitioner could 
establish that he was denied the reasonable 
opportunity to assert a claim in a meaningful 
time and manner, entitling him to due process 
tolling. Ruby-Ruiz v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 246 (Tenn. Crim. App. 
Apr. 3, 2018). 


14. Post Conviction Petition Timely Filed. 

Record reflected that appellant’s judgment 
became final on June 10, 2013, and he had one 
year from that date to file a petition for post- 
conviction relief. Because appellant filed his 
petition on January 10, 2014, his petition was 
timely under T.C.A. § 40-30-102(a), and peti- 
tioner was entitled to an evidentiary hearing on 
his petition. Robinson v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 141 (Tenn. Crim. 
App. Feb. 24, 2016). 


15. Post-conviction relief. 
Any failure by the prosecution to disclose 
that the murder victim may have been involved 
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in the drug trade did not support a claim of 
actual innocence to excuse the procedural de- 
fault of that claim by petitioner death row 
inmate for failure to timely raise it in the state 
courts because, in light of the other evidence, it 
was largely irrelevant; although the fact that 
the victim was suspected of transporting guns 
might increase the likelihood that it was actu- 
ally the victim, not petitioner, who was armed 
and initiated the fight, the jury heard testi- 
mony that the victim had earlier stated he had 
a gun, the jury had been told of the victim’s 
traveling companion’s prior drug convictions, 
and the companion and another witness testi- 
fied that petitioner had a gun. Abdus-Samad v. 
Bell, 420 F.3d 614, 2005 U.S. App. LEXIS 18250 
(6th Cir. Tenn. 2005), cert. denied, 549 U.S. 
952, 127 S. Ct. 380, 166 L. Ed. 2d 269, 2006 
U.S. LEXIS 7515 (2006). 


16. In Custody. 

Post-conviction court erred in concluding 
that it lacked jurisdiction over the case because 
the inmate’s sentence had been served, because 
the inmate, who was still on probation at the 
time he filed the petition, met the technical 
requirements of being “in custody,” and the 
custody requirement of the post-conviction 
statute was satisfied by the fact that a chal- 
lenged conviction could be used to enhance a 
sentence on another conviction. Floyd v. State, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 644 
(Tenn. Crim. App. Aug. 30, 2016). 

Post-conviction court erred in summarily dis- 
missing defendant’s petition for post-conviction 
relief, for lack of jurisdiction as defendant’s 
probation had expired, because defendant was 
found guilty of a misdemeanor driving under 
the influence (DUI) and, although the sentence 
had expired, the conviction could be used to 
enhance a future sentence, particularly if de- 
fendant was charged with a second DUI. Defen- 
dant was still subject to collateral legal conse- 
quences from defendant’s expired sentence. 
Dates v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 48 (Tenn. Crim. App. Jan. 24, 
2017). 


Relief under this part shall be granted when the conviction or sentence is 
void or voidable because of the abridgment of any right guaranteed by the 
Constitution of Tennessee or the Constitution of the United States. 
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1. In General. 

A petition for post-conviction relief is the 
authorized avenue for attacking voidable judg- 
ments; such judgments are facially valid and 
requires the introduction of proof beyond the 
face of the record or judgment to establish 
invalidity. Taylor v. State, 995 S.W.2d 78, 1999 
Tenn. LEXIS 324 (Tenn. 1999), cert. denied, 
Gwin v. Tennessee, 528 U.S. 915, 120 S. Ct. 270, 
145 L. Ed. 2d 226, 1999 U.S. LEXIS 6457 
(1999). 

Since defendant was not arguing that the 
sentence was invalid, but was instead arguing 
that the defendant’s DUI sentence had expired, 
post-conviction relief act was inapplicable. 
State v. McKnight, 51 S.W.3d 559, 2001 Tenn. 
LEXIS 580 (Tenn. 2001). 

Trial court erred in denying petitioner’s re- 
quest for habeas corpus relief; trial court did 
not have jurisdiction to revoke petitioner’s ju- 
dicial diversion as no revocation warrant nor 
petition to revoke was filed before the term of 
judicial diversion expired. Alder v. State, 108 
S.W.3d 263, 2002 Tenn. Crim. App. LEXIS 735 
(Tenn. Crim. App. 2002). 

Order revoking probation and mandating 
that the sentence originally imposed be carried 
out was not a sentence subject to collateral 
attack under the provisions of the statute; the 
statute did not permit the filing of a petition 
under its provisions to attack collaterally the 
validity of a proceeding to revoke the suspen- 
sion of sentence and/or probation. Young v. 
State, 101 S.W.3d 430, 2002 Tenn. Crim. App. 
LEXIS 822 (Tenn. Crim. App. 2002), appeal 
denied, — S.W.3d —, 2003 Tenn. LEXIS 146 
(Tenn. Feb. 18, 2003). 


Ward v. State, which states that trial courts 
have an affirmative duty, before accepting a 
guilty plea to a crime carrying a mandatory 
sentence of community supervision for life, to 
inform the defendant of the consequence of 
lifetime supervision, is not retroactive for pur- 
poses of tolling the post-conviction statute of 
limitations. Bush v. State, 428 S.W.3d 1, 2014 
Tenn. LEXIS 16 (Tenn. Jan. 28, 2014). 

Retroactivity of new constitutional rules in 
post-conviction proceedings is determined us- 
ing T.C.A. § 40-30-122, not Meadows v. State. 
Bush v. State, 428 S.W.3d 1, 2014 Tenn. LEXIS 
16 (Tenn. Jan. 28, 2014). 


2. Limitations. 

Prisoner’s case did not warrant due process 
tolling of the post-conviction statute of limita- 
tions because he did not diligently pursue his 
rights when did not file his petition in the 
intervening years after his discovery of the 
undisclosed sentence. Bush v. State, 428 S.W.3d 
1, 2014 Tenn. LEXIS 16 (Tenn. Jan. 28, 2014). 

Because the post-conviction court denied re- 
hef on October 27, 2014, the notice of appeal 
was due on or before November 26, but the 
State has not asked this court to dismiss the 
appeal and petitioner requested permission to 
file a late notice of appeal; in the interest of 
justice, the timely filing of the notice of appeal 
was waived and his claims were addressed on 
the merits. Dodd v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 26 (Tenn. Crim. App. 
Jan. 14, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 341 (Tenn. May 6, 2016). 

Due process did not require tolling of the 
statute of limitations, as the inmate testified 
that counsel informed him that counsel was 
withdrawing and would not be representing 
him in any further proceedings, the inmate 
filed a timely pro se application for permission 
to appeal as counsel advised him to do, and the 
inmate made no allegation that any misrepre- 
sentation made by counsel led him not to file 
his post-conviction petition until more than 
four years after the statute of limitations ex- 
pired. Jones v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 189 (Tenn. Crim. App. Mar. 
14, 2017). 

Petitioner failed to put forth facts that 
amounted to extraordinary circumstances to 
justify tolling the statute of limitations because 
trial counsel’s failure to accurately inform peti- 
tioner about the statute of limitations was not 
sufficient to require due process tolling; peti- 
tioner had adequate resources and documenta- 
tion available to determine the correct dead- 
line, and thus, trial counsel’s mistaken advice 
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did not constitute attorney abandonment for 
tolling purposes. Madden v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 599 (Tenn. Crim. 
App. July 6, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 774 (Tenn. Nov. 16, 2017). 


3. Violation of Constitutional Right Re- 
quired. 

A claim which asserts that a plea was not 
voluntarily and knowingly entered implicates a 
defendant’s due process rights; it therefore falls 
squarely within the ambit of issues appropri- 
ately addressed in a post-conviction petition. 
State v. Wilson, 31 S.W.3d 189, 2000 Tenn. 
LEXIS 519 (Tenn. 2000). 

Defendant’s arguments did not present a 
colorable claim for post-conviction relief be- 
cause the Tennessee statute at issue, which 
declared that evading arrest with a motor ve- 
hicle was a Class E felony unless the flight or 
attempt to elude created a risk of death or 
injury to innocent bystanders or other third 
parties, in which case it was a Class D felony, 
was not void for vagueness, as the statute 
clearly required gauging the riskiness of con- 
duct in which an individual defendant engaged 
on a particular occasion. Russell v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 624 
(Tenn. Crim. App. Aug. 22, 2016). 

Trial court required petitioner’s counsel to 
review an audiotape recording of the voir dire 
before ordering a transcription of the hearing, 
and petitioner could not be granted post-convic- 
tion relief on the issue related to a potential 
Batson claim when he failed to exercise due 
diligence and actually listen to a copy of the 
audiotape. Lewis v. State, — S.W.3d —, 2016 
- Tenn. Crim. App. LEXIS 722 (Tenn. Crim. App. 
Sept. 21, 2016), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 38 (Tenn. Jan. 20, 2017). 

There was no error in the post-conviction 
court’s refusal to admit evidence of the State’s 
chart used during jury selection; the prosecutor 
stated there were no notations related to race 
or ethnicity, and it could not be concluded that 
the admission of the chart would have in any 
way aided petitioner in a potential Batson 
claim, and no post-conviction relief was war- 
ranted. Lewis v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 722 (Tenn. Crim. App. Sept. 
21, 2016), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 38 (Tenn. Jan. 20, 2017). 


4, —Right to Counsel. 

Judgment was not void on its face and was 
instead entitled to the presumption of regular- 
ity where it contained a blank line where de- 
fense counsel was ordinarily listed, and the 
preprinted “Waiver of Attorney” was not signed 
by defendant. The judgment did not clearly 
reflect that the defendant was denied the right 
to counsel, the judgment was at most voidable, 
rather than void, and a post-conviction petition 
was the proper method for attacking a voidable 
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judgment. Hickman v. State, 153 S.W.3d 16, 
2004 Tenn. LEXIS 828 (Tenn. 2004). 

Defendant’s petition for post-conviction relief 
was properly denied because defendant’s right 
to counsel was not violated as no conflict of 
interest existed because, although trial counsel 
had previously represented a witness, counsel 
was unaware of the witness’s connection to 
defendant’s case during counsel’s representa- 
tion of the witness; counsel did not obtain 
confidential information relevant to defen- 
dant’s case during counsel’s representation of 
the witness; counsel and the witness did not 
discuss any conduct that could have been used 
to impeach the witness at defendant’s trial; and 
nothing about counsel’s representation of the 
witness would have impaired counsel’s ability 
to represent defendant. Woodard v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 847 
(Tenn. Crim. App. Nov. 8, 2016). 

Because there was no right to effective assis- 
tance of counsel on defendant’s motion for cor- 
rection of an illegal sentence, defendant’s claim 
for post-conviction relief could not be premised 
on the supposed deficiency of counsel in the 
proceeding. Northener v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 309 (Tenn. Crim. 
App. Apr. 25, 2017). 


5. —Competence of Counsel. 

Petitioner, requesting post-conviction relief 
from conviction for second-degree murder, was 
denied effective assistance of counsel when 
trial counsel failed to object to an erroneous 
jury instruction informing the jury of sentence 
ranges, failed to preserve the issue for appeal, 
and failed to raise the issue on direct appeal. 
Dean v. State, 59 S.W.3d 663, 2001 Tenn. 
LEXIS 765 (Tenn. 2001). 

Where two defendants were convicted of first 
degree murder, both counsels’ failure to object 
to the erroneous jury instructions regarding the 
release eligibility date for a person convicted of 
first degree murder was deficient and prejudi- 
cial, thus denying each defendant of his consti- 
tutional right to effective counsel; defendants 
were entitled to post-conviction relief. Vaughn 
v. State, 202 S.W.3d 106, 2006 Tenn. LEXIS 843 
(Tenn. 2006). 

Inmate’s counsel was not ineffective for fail- 
ing to effectively present opening argument by 
using essentially the same argument in the 
inmate’s second murder trial that had been 
used during his first trial, and therefore the 
inmate was properly denied post-conviction re- 
lief, because there was no reason to conclude 
that a different presentation by counsel would 
have altered the jury’s verdict and sentence. 
The record supported the conclusion that it was 
a strategic decision regarding the information 
presented in the opening statement, that the 
limitation on the information revealed was rea- 
sonable under the circumstances, and counsel 
considered and rejected reasonable alternative 
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courses of action. Keen v. State, — S.W.3d —, 
2006 Tenn. Crim. App. LEXIS 442 (Tenn. Crim. 
App. June 5, 2006), appeal denied, — S.W.3d —, 
2006 Tenn. LEXIS 1032 (Tenn. Oct. 30, 2006), 
cert. denied, Keen v. Tennessee, 550 U.S. 938, 
127 S. Ct. 2250, 167 L. Ed. 2d 1097, 2007 U.S. 
LEXIS 5243 (2007). 

Inmate’s counsel was not ineffective for fail- 
ing to investigate and present certain mitigat- 
ing evidence, because the mitigating evidence 
that was presented was extensive, thorough, 
and aptly conveyed the mitigation theme relat- 
ing to long-term implications of the childhood 
abuse the inmate sustained; the inmate failed 
to establish substantially different new mitiga- 
tion evidence. Even if counsel’s performance 
was unreasonable, the inmate was not preju- 
diced, as the state offered extremely powerful 
evidence of aggravating factors, including the 
fact that the eight-year-old victim was raped, 
strangled, and thrown into a river while still 
alive, where she drowned. Keen v. State, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 442 
(Tenn. Crim. App. June 5, 2006), appeal denied, 
— §.W.3d —, 2006 Tenn. LEXIS 1032 (Tenn. 
Oct. 30, 2006), cert. denied, Keen v. Tennessee, 
550,,U.$.-938) 127) 55 Ct. 2250, 167 L. ed. ead 
1097, 2007 U.S. LEXIS 5243 (2007). 

Inmate’s counsel was not ineffective for fail- 
ing to prepare defense witnesses, on the ground 
that they first met with counsel the night before 
the first hearing or the day of the hearing and 
met with them collectively rather than indi- 
vidually, and therefore the inmate was properly 
denied post-conviction relief, because counsel 
had adequate contact with the witnesses, who 
were the inmate’s family members, prior to and 
throughout the trial. The new information elic- 
ited from the inmate’s siblings was only mar- 
ginally relevant to the inmate’s mitigation in 
that the information specifically related to the 
individual siblings well after their separation 
from the inmate. Keen v. State, — S.W.3d —, 
2006 Tenn. Crim. App. LEXIS 442 (Tenn. Crim. 
App. June 5, 2006), appeal denied, — S.W.3d —, 
2006 Tenn. LEXIS 1032 (Tenn. Oct. 30, 2006), 
cert. denied, Keen v. Tennessee, 550 U.S. 938, 
1278S. Ct. 2250, 167 L. Ed. 2d 1097, 2007 U.S. 
LEXIS 5243 (2007). 

Inmate’s counsel was not ineffective for com- 
mitting errors regarding the use of an expert, 
and therefore the inmate was properly denied 
post-conviction relief, because: (1) The expert 
diagnosed the inmate as suffering from post- 
traumatic stress disorder, which was consistent 
with the diagnoses of the inmate’s siblings; (2) 
The expert testified as to the abuse the inmate 
suffered when he was a child; and (3) The 
inmate was unable to produce a diagnosis that 
he suffered from fetal alcohol syndrome, and 
therefore counsel could not be deemed ineffec- 
tive for failing to inform the expert about the 
alleged damage the inmate suffered from in 
utero alcohol exposure. Keen v. State, — S.W.3d 
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—, 2006 Tenn. Crim. App. LEXIS 442 (Tenn. 
Crim. App. June 5, 2006), appeal denied, — 
S.W.3d —, 2006 Tenn. LEXIS 1032 (Tenn. Oct. 
30, 2006), cert. denied, Keen v. Tennessee, 550 
U.S. 938, 127 S. Ct. 2250, 167 L. Ed. 2d 1097, 
2007 U.S. LEXIS 5243 (2007). 

Dismissal of petitioner’s, an inmate’s, peti- 
tion for post-conviction relief was appropriate 
because he failed to prove by clear and convinc- 
ing evidence under T.C.A. § 40-30-110(f) that 
he received the ineffective assistance of coun- 
sel. In part, although the inmate contended 
that his trial counsel was ineffective for not 
filing a motion for the arrest histories of the 
witnesses testifying at trial, the post-conviction 
court found that the state had no obligation to 
turn over arrest histories of witnesses and even 
if it were required, there was no proof that the 
histories would have changed the outcome of 
the case. Wilkerson v. State, — S.W.3d —, 2010 
Tenn. Crim. App. LEXIS 587 (Tenn. Crim. App. 
July 14, 2010), appeal denied, — S.W.3d —, 
2010 Tenn. LEXIS 1193 (Tenn. Dec. 8, 2010), 
cert. denied, Wilkerson v. Tennessee, 180 L. Ed. 
2d 856, 131 S. Ct. 3035, 564 U.S. 1025, 2011 
U.S. LEXIS 4727 (U.S. 2011). 

Dismissal of petitioner’s, an inmate’s, peti- 
tion for post-conviction relief was appropriate 
because he failed to prove by clear and convinc- 
ing evidence under T.C.A. § 40-30-110(f) that 
he received the ineffective assistance of coun- 
sel. In part, he failed to prove that had his trial 
counsel argued for concurrent sentences, that 
the sentences would have been ordered to be 
served concurrently; the trial court, in sentenc- 
ing him, noted his lack of credibility, his lack of 
remorse, and his “atrocious” criminal history. 
Wilkerson v. State, — S.W.3d —, 2010 Tenn. 
Crim. App. LEXIS 587 (Tenn. Crim. App. July 
14, 2010), appeal denied, — S.W.3d —, 2010 
Tenn. LEXIS 1193 (Tenn. Dec. 8, 2010), cert. 
denied, Wilkerson v. Tennessee, 180 L. Ed. 2d 
856, 131 S. Ct. 3035, 564 U.S. 1025, 2011 U.S. 
LEXIS 4727 (U.S. 2011). 

Denial of petitioner’s, an inmate’s, motion for 
post-conviction relief relative to his death sen- 
tence for victim two’s murder was inappropri- 
ate because the post-conviction court erred in 
denying the inmate’s claim that his trial attor- 
neys provided ineffective assistance in their 
investigation and presentation of available evi- 
dence in support of their motion to recuse the 
1995 resentencing judge. Smith v. State, — 
S.W.3d —, 2010 Tenn. Crim. App. LEXIS 793 
(Tenn. Crim. App. Sept. 21, 2010), rehearing 
denied, — S.W.3d —, 2010 Tenn. Crim. App. 
LEXIS 914 (Tenn. Crim. App. Oct. 11, 2010), 
affd in part and vacated in part, 357 S.W.3d 
322, 2011 Tenn. LEXIS 1152 (Tenn. Dec. 19, 
2011). 

Petitioner was not entitled to post-conviction 
relief because he did not receive ineffective 
assistance due to trial counsel’s failure to object 
to the jury’s verdict; the jury convicted peti- 
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tioner of possession of cocaine with intent to 
sell and possession of cocaine with intent to 
deliver, T.C.A. § 39-17-417(a)(4), which were 
based on the same operative facts, facts estab- 
lished only a single criminal offense, and the 
trial court merged the two findings of guilt into 
a single conviction and correctly entered a 
single judgment of conviction. Taylor v. State, 
— §.W.3d —, 2012 Tenn. Crim. App. LEXIS 88 
(Tenn. Crim. App. Feb. 7, 2012), appeal denied, 
— §.W.3d —, 2012 Tenn. LEXIS 367 (Tenn. 
May 16, 2012), cert. denied, Taylor v. Tennes- 
see, 2012 U.S. LEXIS 7724, 568 U.S. 924, 133 
S. Ct. 382, 184 L. Ed. 2d 226 (U.S. 2012). 

Petitioner was not entitled to post-conviction 
relief because he did not receive ineffective 
assistance due to trial counsel’s failure to re- 
quest that the state be required to make an 
election of offenses since the arresting officer 
testified as to only a single drug transaction 
between petitioner and another individual; jury 
unanimity concerns are simply not implicated 
where the jury is considering proof of only one 
offense. Taylor v. State, — S.W.3d —, 2012 
Tenn. Crim. App. LEXIS 88 (Tenn. Crim. App. 
Feb. 7, 2012), appeal denied, — S.W.3d —, 2012 
Tenn. LEXIS 367 (Tenn. May 16, 2012), cert. 
denied, Taylor v. Tennessee, 2012 U.S. LEXIS 
7724, 568 U.S. 924, 133 S. Ct. 382, 184 L. Ed. 
2d 226 (U.S. 2012). 

Denial of post-conviction relief in a capital 
case was proper, as petitioner’s Sixth Amend- 
ment right to effective counsel was not violated; 
petitioner’s claim that voir dire was inadequate 
was not supported, as the record reflected that 
trial counsel and the prosecution questioned 
jurors about whether they could consider 
death, life without parole, and life imprison- 
ment. Robinson v. State, — S.W.3d —, 2013 
Tenn. Crim. App. LEXIS 251 (Tenn. Crim. App. 
Mar. 20, 2013), appeal denied, — S.W.3d —, 
2013 Tenn. LEXIS 653 (Tenn. Aug. 14, 2013), 
cert. denied, Robinson v. Tennessee, 188 L. Ed. 
2d 960, 134 S. Ct. 19386, — U.S. —, 2014 USS. 
LEXIS 3072 (U.S. 2014). 

Because the post-conviction court made spe- 
cific factual findings that counsel and an in- 
mate discussed and decided against a third 
appeal, and that that understanding was con- 
firmed in a letter to the inmate, counsel’s fail- 
ure to file a waiver of appeal was not ineffective 
assistance of counsel to allow post-conviction 
relief with a delayed appeal. Arroyo v. State, — 
S.W.3d —, 2013 Tenn. Crim. App. LEXIS 586 
(Tenn. Crim. App. July 10, 2013), affd, 434 
S.W.3d 555, 2014 Tenn. LEXIS 370 (Tenn. May 
21, 2014). 

Defendant’s petition for post-conviction relief 
was properly denied because he did not show 
ineffective assistance of counsel as he failed to 
prove by clear and convincing evidence that he 
did not know of his right to appeal, and he 
failed to prove by clear and convincing evidence 
that he did not waive his right to appeal; and 
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trial counsel’s failure to file a written waiver of 
appeal was a fact that the trial court properly 
considered in the ineffective assistance of coun- 
sel claim, but that fact, in and of itself, was 
insufficient to show deficient performance. Ar- 
royo v. State, 434 S.W.3d 555, 2014 Tenn. 
LEXIS 370 (Tenn. May 21, 2014). 

Trial court did not err in denying petitioner 
post-conviction relief because she failed to show 
that counsel provided deficient performance or 
that she was prejudiced by counsel’s perfor- 
mance; counsel informed petitioner of the po- 
tential outcomes at the sentencing hearing, and 
there was no evidence that petitioner contacted 
counsel to express any misunderstanding of the 
possible sentence. Strickland v. State, — 
S.W.3d —, 2014 Tenn. Crim. App. LEXIS 128 
(Tenn. Crim. App. Feb. 14, 2014), dismissed, 
Strickland v. Qualls, — F. Supp. 2d —, 2017 
U.S. Dist. LEXIS 143652 (E.D. Tenn. Sept. 6, 
2017). 

Defendant failed to prove by clear and con- 
vincing evidence that trial counsel was defi- 
cient for failing to request a jury instruction on 
facilitation as a lesser-included offense of sale 
and delivery of a Schedule I controlled sub- 
stance within 1,000 feet of a school; there was 
no evidence from which a reasonable jury could 
conclude that defendant merely facilitated the 
drug sales because he set the price for the 
drugs, acquired the drugs, accepted payment 
for the drugs, and delivered the drugs. Bryant 
v. State, 460 S.W.3d 513, 2015 Tenn. LEXIS 182 
(Tenn. Mar. 13, 2015), overruled in part, Moore 
v. State, 485 S.W.3d 411, 2016 Tenn. LEXIS 176 
(Tenn. Mar. 16, 2016). 

Court of criminal appeals erred in holding 
that a trial counsel’s failure to request a jury 
instruction on a lesser-included offense is never 
prejudicial to a defendant found guilty of a 
greater offense; under certain facts and circum- 
stances, a trial counsel’s failure to request a 
jury instruction on a lesser-included offense 
could be prejudicial to a defendant and entitle 
him or her to post-conviction relief based on 
ineffective assistance of counsel. Bryant v. 
State, 460 S.W.3d 5138, 2015 Tenn. LEXIS 182 
(Tenn. Mar. 13, 2015), overruled in part, Moore 
v. State, 485 S.W.3d 411, 2016 Tenn. LEXIS 176 
(Tenn. Mar. 16, 2016). 

Petitioner was not entitled to post-conviction 
relief based on ineffective assistance of counsel; 
the failure to investigate and preserve any 
available evidence was deficient performance, 
but despite the inability to play messages for 
the jury, petitioner was able to introduce evi- 
dence about their contents, and thus he was not 
prejudiced. Williamson v. State, 476 S.W.3d 
405, 2015 Tenn. Crim. App. LEXIS 267 (Tenn. 
Crim. App. Apr. 14, 2015), appeal denied, — 
S.W.3d —, 2015 Tenn. LEXIS 595 (Tenn. July 
21, 2015). 

Failure to consult a mental health expert and 
to obtain an evaluation of petitioner was defi- 
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cient performance, as the State was required to 
prove a premeditated, intentional killing, but 
defendant was not prejudiced because the doc- 
tor’s testimony was not admissible and prompt 
consultation would not have affected the de- 
fense; he only said it was a possibility that due 
to a mental disease, petitioner lacked capacity, 
and evidence of certain diagnoses was not rel- 
evant and admissible without an opinion re- 
garding the ultimate issue of petitioner’s capac- 
ity to form the required mens rea, such that he 
was not entitled to post-conviction relief. Wil- 
liamson v. State, 476 S.W.3d 405, 2015 Tenn. 
Crim. App. LEXIS 267 (Tenn. Crim. App. Apr. 
14, 2015), appeal denied, — S.W.3d —, 2015 
Tenn. LEXIS 595 (Tenn. July 21, 2015). 

Petitioner was not entitled to post-conviction 
relief based on ineffective assistance of counsel; 
he failed to prove that his attorneys’ investiga- 
tion, preparation, or trial performance was in- 
adequate, or that the attorneys were ineffective 
in the preparation for and cross-examination of 
a particular witness, and he was not deprived 
of the opportunity to present a defense by the 
exclusion of evidence. Williamson v. State, 476 
S.W.3d 405, 2015 Tenn. Crim. App. LEXIS 267 
(Tenn. Crim. App. Apr. 14, 2015), appeal denied, 
—§$.W.3d —, 2015 Tenn. LEXIS 595 (Tenn. July 
21, 2015). 

Petitioner failed to prove that trial counsel’s 
representation was deficient or prejudicial, and 
thus the denial of post-conviction relief was 
affirmed; counsel was certain that she reviewed 
the requirements of the sexual offender regis- 
try with petitioner, counsel saw no basis to file 
a motion to suppress, and this reasonable trial 
strategy would not be second-guessed, and the 
record showed petitioner’s understanding of 
the proceedings and his willingness to enter 
into the plea agreement. Holland v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 8 
(Tenn. Crim. App. Jan. 8, 2016), appeal denied, 
— 8.W.3d —, 2016 Tenn. LEXIS 467 (Tenn. 
June 23, 2016). 

Denial of post-conviction relief to petitioner 
was proper; he failed to prove that trial coun- 
sel’s alleged failure to discuss the bill of par- 
ticulars or the filing of a motion to sever con- 
stituted ineffective assistance of counsel, and 
because petitioner did not produce either of his 
proposed witnesses, or any other medical ex- 
pert, he failed to establish that counsel was 
ineffective in this respect, and his cumulative 
error claim was without merit. Harrison v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 14 (Tenn. Crim. App. Jan. 12, 2016). 

Nothing indicated that the State made a plea 
offer, and petitioner’s argument conceded that 
the post-conviction court’s ruling that there 
was no deficient performance was correct; peti- 
tioner’s brief did not raise any issue regarding 
whether counsel’s failure to engage in plea 
negotiations constituted ineffective assistance, 
and the issue was waived, plus as the strength 
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of the State’s case was good, it was unlikely 
that the State would have made an attractive 
offer, and petitioner failed to show that he was 
prejudiced by the failure of his counsel to pur- 
sue an offer of settlement, and he was not 
entitled to post-conviction relief. Rollins v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 19 (Tenn. Crim. App. Jan. 12, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
332 (Tenn. May 6, 2016). 

Evidence did not preponderate against the 
post-conviction court’s finding that counsel ad- 
vised petitioner of his right to testify and 
merely informed him of a possible drawback of 
his potential testimony, in that his prior crimi- 
nal record might be used against him; counsel 
stated that the decision to testify ultimately 
rested with petitioner, which he acknowledged, 
and thus he was not entitled to relief, as inef- 
fective assistance was not shown. Rollins v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 19 (Tenn. Crim. App. Jan. 12, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
332 (Tenn. May 6, 2016). 

To the extent the post-conviction court deter- 
mined that previous convictions would have 
been per se admissible had petitioner testified, 
that conclusion was not supported by the re- 
cord; regardless of whether petitioner’s prior 
convictions would have been admissible, the 
possibility still existed that such evidence 
might have been admitted had he chosen to 
testify, and thus even if the State did not file a 
notice of intent to impeach, counsel’s advice 
that the prior convictions might be introduced 
was not without legal merit, and ineffective 
assistance was not found in this regard. Dodd v. 
State, — S.W3d —, 2016 Tenn. Crim. App. 
LEXIS 26 (Tenn. Crim. App. Jan. 14, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
341 (Tenn. May 6, 2016). 

Petitioner pointed to nothing in a witness’s 
evidentiary hearing testimony that would have 
been favorable to the defense at trial, and thus 
he had not proven either deficient performance 
or prejudice and was not entitled to post-con- 
viction relief. Dodd v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 26 (Tenn. Crim. App. 
Jan. 14, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 341 (Tenn. May 6, 2016). 

Post-conviction relief was not warranted be- 
cause it was not shown that trial counsel was 
ineffective under the United States and Ten- 
nessee Constitutions based on a failure to call a 
witness; petitioner testified that he did not 
know what the witness would have said if she 
had been allowed to testify at trial, and the 
witness did not testify at the post-conviction 
hearing. Foley v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 35 (Tenn. Crim. App. 
Jan. 20, 2016). 

Post-conviction relief was not warranted be- 
cause it was not shown that sentencing counsel 
was ineffective under the United States and 
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Tennessee Constitutions; counsel adequately 
prepared for the sentencing hearing, and she 
adequately advised petitioner about the waiver 
of his right to seek a new trial and to appeal. 
Petitioner did not show how sentencing coun- 
sel’s failure to object to the erroneous applica- 
tion of one enhancement factor at sentencing 
prejudiced him because two other sentencing 
factors were properly applied. Foley v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 35 
(Tenn. Crim. App. Jan. 20, 2016). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly dismissed because the co-defendant’s 
trial counsel testified that he observed defen- 
dant in open court reject the State’s final plea 
offer and waive his right to testify; and, with 
respect to the alleged conflict of interest regard- 
ing one of the co-defendants’ appellate counsel, 
defendant failed to present any evidence estab- 
lishing that the attorney participated in the 
prosecution of the case or was even aware that 
those offenses had occurred during her time as 
an Assistant District Attorney General, and 
defendant did not present any evidence as to 
how the alleged conflict of interest would have 
affected his direct appeal. Clark v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 41 
(Tenn. Crim. App. Jan. 20, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 357 
(Tenn. May 6, 2016). 

Evidence did not preponderate against the 
finding that counsel was not deficient by failing 
to object to the trial judge’s proper application 
of the law and that counsel did not provide 
deficient performance relative to lesser in- 
cluded offenses; petitioner did not meet his 
burden and was not entitled to relief on this 
basis. Diggs v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 148 (Tenn. Crim. App. Feb. 
29, 2016). 

Post-conviction relief was not warranted in a 
case where an applicant entered guilty pleas 
because ineffective assistance of counsel was 
not shown; the applicant’s testimony that he 
and defense counsel never reviewed the 
charges against him or the discovery materials 
and that they never spoke of matters other 
than the plea offer was rejected. Moreover, 
counsel’s letter to the prosecutor, which the 
applicant signed, stated that counsel had spent 
hours reviewing the case with the applicant; in 
addition, counsel’s notes contained multiple 
references to obtaining assistance from the 
applicant’s family regarding the plea offer, and 
the applicant testified that his family and 
church members were actively involved in his 
defense. Booker v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 170 (Tenn. Crim. App. 
Mar. 7, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 453 (Tenn. June 23, 2016). 

Petitioner could not establish that but for the 
omission of challenge sheets, the outcome of his 
direct appeal would have been different, given 
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that even without them, it was known to the 
court that four Caucasians and six African- 
Americans were removed from the jury, and the 
reasons for such removal were race neutral; 
nothing indicated that had the court been able 
to identify each juror by race and reason for 
removal, petitioner would have established 
purposeful discrimination, he did not show 
prejudice, and he was not entitled to relief on 
ineffective assistance of counsel grounds. Sand- 
ers v. State, — S.W.38d —, 2016 Tenn. Crim. 
App. LEXIS 185 (Tenn. Crim. App. Mar. 2, 
2016), appeal dismissed, — S.W.3d —, 2016 
Tenn. LEXIS 585 (Tenn. Aug. 19, 2016). 

Post-conviction court found that trial counsel 
was very prepared with a very valid strategy 
for the second trial, there were not any addi- 
tional witnesses that trial counsel could have 
called that would have affected the outcome of 
the trial, and trial counsel also testified that his 
struggles with depression began after petition- 
er’s trial; the record did not preponderate 
against the findings of the post-conviction 
court, and petitioner was not entitled to post- 
conviction relief on ineffective assistance 
grounds. Sanders v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 185 (Tenn. Crim. App. 
Mar. 2, 2016), appeal dismissed, — S.W.3d —, 
2016 Tenn. LEXIS 585 (Tenn. Aug. 19, 2016). 

Counsel testified that his reasons for asking 
certain questions and not objecting had to do 
with privileged conversations he had with his 
client, and thus petitioner had not established 
that trial counsel performed deficiently; more- 
over, petitioner could not show that he suffered 
prejudice because even without a witness’s tes- 
timony, there was ample evidence that petition- 
er’s vehicle was operational, as petitioner’s wife 
was able to start the car and drive it off of the 
tow lot the next day when she came to retrieve 
it, and petitioner was not entitled to relief. 
Kinsler v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 201 (Tenn. Crim. App. Mar. 17, 
2016). 

Petitioner failed to prove by clear and con- 
vincing evidence his factual allegation that 
general sessions counsel did not convey the 
plea offer to him and did not discuss the reper- 
cussions of rejecting that offer, and thus he was 
not entitled to relief on this matter. Rice v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 229 (Tenn. Crim. App. Mar. 29, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
606 (Tenn. Aug. 19, 2016). 

Because petitioner did not produce either of 
his proposed witnesses at the evidentiary hear- 
ing, he failed to establish that counsel was 
ineffective in this respect and he was not en- 
titled to post-conviction relief. Rice v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 229 
(Tenn. Crim. App. Mar. 29, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 606 
(Tenn. Aug. 19, 2016). 
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Counsel recalled talking with petitioner 
about his options, and he ultimately decided to 
waive his right to a preliminary hearing; peti- 
tioner had not proven his ineffective assistance 
allegations by clear and convincing evidence, 
and he was not entitled to relief. Rice v. State, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 229 
(Tenn. Crim. App. Mar. 29, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 606 
(Tenn. Aug. 19, 2016). 

Because petitioner offered no meaningful tes- 
timony at the hearing and did not even allege 
that a motion to suppress was appropriate or 
would have been granted, this ineffective assis- 
tance of counsel issue lacked merit and he was 
not entitled to post-conviction relief. Rice v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 229 (Tenn. Crim. App. Mar. 29, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
606 (Tenn. Aug. 19, 2016). 

Post-conviction court found that petitioner’s 
decision not to testify was the reason a self- 
defense instruction was not given, and thus 
even if he had proven that he was lawfully upon 
the premises when he shot the victims, the trial 
court would still have not instructed the jury on 
self-defense due to the rest of the evidence 
adduced at trial, and petitioner has not proven 
prejudice as to his ineffective assistance claim 
and was not entitled to relief. Rice v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 229 
(Tenn. Crim. App. Mar. 29, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 606 
(Tenn. Aug. 19, 2016). 

Defendant failed to prove by clear and con- 
vincing evidence that defendant received inef- 
fective assistance of counsel when trial counsel 
failed to file a pre-trial motion to dismiss the 
charge against defendant of robbery, based on 
the loss of a surveillance video of the incident, 
because eyewitnesses testified that defendant 
was the one who robbed the victim. Therefore, 
defendant failed to show that defendant was 
prejudiced by counsel’s failure, or that counsel’s 
performance was in any way deficient. Weston 
v. State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 230 (Tenn. Crim. App. Mar. 29, 2016). 

Post-conviction court properly dismissed pe- 
titioner’s application for post-conviction relief; 
the Post-Conviction Procedure Act does not 
contemplate an ineffective assistance of counsel 
claim with regard to counsel appointed to rep- 
resent a petitioner during a habeas corpus 
proceeding. Blackstock v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 243 (Tenn. Crim. 
App. Mar. 31, 2016), review denied and ordered 
not published, — S.W.3d —, 2016 Tenn. LEXIS 
563 (Tenn. Aug. 18, 2016). 

Other than petitioner’s testimony, no evi- 
dence was presented to support his claim that 
he and the victim knew each other and con- 
spired in the robbery; the State provided a 
letter at the post-conviction hearing, written by 
petitioner, in which he confessed to robbing the 
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convenience store, and while he contended that 
the victim’s phone records would have shown 
they were in contact prior to the robbery and 
damaged her credibility at trial, he did not offer 
those phone records, and counsel’s representa- 
tion was not ineffective and petitioner was not 
entitled to relief. Crawford v. State, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 286 (Tenn. 
Crim. App. Mar. 31, 2016), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 583 (Tenn. Aug. 
19, 2016). 

Petitioner failed to identify or call any wit- 
nesses who might have changed the outcome of 
his trial, and counsel testified that he investi- 
gated petitioner’s potential alibi witness but 
could not establish an alibi; beyond petitioner’s 
own testimony, which was discredited by the 
post-conviction court, he put forth no proof 
demonstrating that he received ineffective as- 
sistance, and thus he was not entitled to post- 
conviction relief. Williams v. State, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 289 (Tenn. 
Crim. App. Apr. 8, 2016), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 718 (Tenn. Sept. 
26, 2016). 

Defendant failed to prove prejudice because, 
although defendant claimed that counsel was 
ineffective in failing to subpoena alibi wit- 
nesses at trial or to obtain the transcript of a 
preliminary hearing wherein defendant alleged 
that they testified, defendant failed to present 
the testimony of the witnesses or a transcript 
from the preliminary hearing at a post-convic- 
tion hearing. Neither the post-conviction court, 
nor the appellate court could speculate as to 
what the testimony may have been or whether 
it would have been favorable to defendant. 
Horstead v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 370 (Tenn. Crim. App. May 
18, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 672 (Tenn. Sept. 22, 2016). 

Petition for post-conviction relief alleging in- 
effective assistance of counsel in defendant’s 
first-degree murder conviction was properly 
denied because trial counsel and defendant 
discussed pursuing a defense of a crime of 
passion as the physical proof did not fit the 
self-defense theory; defendant failed to present 
an expert in forensics, blood spatter analysis, or 
neuropharmacology at the evidentiary hearing, 
and the appellate court could not speculate 
what any of those expert witnesses might have 
testified to at trial; and counsel did not err in 
failing to call those witnesses as they were not 
needed due to the abandonment of the self- 
defense theory, which was a reasonable trial 
strategy that the appellate court would not 
second-guess. Sutton v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 398 (Tenn. Crim. 
App. May 25, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 701 (Tenn. Sept. 23, 
2016). 

Post-conviction relief was not warranted in 
first degree felony murder case because there 
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was no showing of ineffective assistance of 
counsel under the United States or Tennessee 
Constitutions, even though a recording of a 911 
call was not introduced into evidence after the 
jury was told during opening statements that 
they would hear the call. The decision not to 
play the recording was an informed tactical 
decision based upon adequate preparation; it 
was not in the best interest of petitioner to play 
the recording based on the fact that he sounded 
unemotional. Long v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 389 (Tenn. Crim. App. 
May 26, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 553 (Tenn. Aug. 18, 2016). 

Petitioner failed to show ineffective assis- 
tance of counsel, and thus he was not entitled to 
post-conviction relief; counsel’s opening state- 
ment was not deficient and counsel made stra- 
tegic reasons not to call certain witnesses. 
Smith v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 400 (Tenn. Crim. App. May 27, 
2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 776 (Tenn. Oct. 17, 2016). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because petitioner 
failed to establish that trial counsel was inef- 
fective for failing to obtain surveillance video- 
tape; petitioner failed to present the videotape 
at the post-conviction hearing, and trial counsel 
testified that he requested the footage after his 
appointment, but it was unavailable. Gant v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 406 (Tenn. Crim. App. June 1, 2016). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because petitioner 
failed to establish that trial counsel’s perfor- 
mance regarding the alibi defense was deficient 
or prejudicial; trial counsel testified that he 
interviewed several individuals before he and 
petitioner agreed that a witness was the only 
person who could possibly testify as an alibi 
witness. Gant v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 406 (Tenn. Crim. App. June 
1, 2016). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because petitioner 
failed to establish that trial counsel’s perfor- 
mance was ineffective; because petitioner did 
not present an alleged perpetrator or any other 
witnesses showing that he was the perpetrator, 
petitioner failed to show that trial counsel was 
ineffective in failing to investigate the existence 
of the perpetrator. Gant v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 406 (Tenn. Crim. 
App. June 1, 2016). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because petitioner 
failed to establish that trial counsel was inef- 
fective for failing to investigate and question 
the victim; petitioner failed to provide one 
shred of evidence that a conspiracy existed, and 
even if the allegation were true, such evidence 
would not have a reasonable probability of 
changing the outcome. Gant v. State, — S.W.3d 
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—, 2016 Tenn. Crim. App. LEXIS 406 (Tenn. 
Crim. App. June 1, 2016). 

Trial counsel’s cross-examination of wit- 
nesses was neither deficient nor prejudicial 
because counsel effectively and vigorously 
cross-examined the witnesses, and petitioner 
failed to show that additional cross-examina- 
tion would have further eroded their credibility 
such that it would have changed the outcome of 
trial. Gant v. State, — S.W.38d —, 2016 Tenn. 
Crim. App. LEXIS 406 (Tenn. Crim. App. June 
1, 2016). 

Defendant did not meet defendant’s burden 
of showing by clear and convincing evidence 
that defendant was entitled to post-conviction 
relief, based upon trial counsel’s failure to pro- 
vide effective assistance, because the witnesses 
whom defendant proposed to have testify were 
either not able to testify about the alleged rape 
incident or were a liability due to their having 
been victims of a robbery by defendant. More- 
over, trial counsel chose a reasonable strategy 
of impeaching the victim because of the victim’s 
multiple inconsistent statements. Cooper v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 412 (Tenn. Crim. App. June 3, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
549 (Tenn. Aug. 18, 2016). 

Defendant failed to prove by clear and con- 
vincing evidence that trial counsel’s represen- 
tation was deficient or prejudicial because de- 
fendant failed to show that defendant was not 
sufficiently informed of the charges or that 
defendant was prejudiced by an alleged vari- 
ance in the indictments; trial counsel informed 
defendant, on more than one occasion, of defen- 
dant’s sentencing range and offender classifica- 
tion; and defendant failed to introduce into 
evidence a copy of the notice of enhancement 
for a defective notice of enhancement claim. 
Watts v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 4387 (Tenn. Crim. App. June 14, 
2016). 

Post-conviction court did not err in finding 
that petitioner had not proven by clear evi- 
dence that he had received ineffective assis- 
tance of counsel, as one of the prosecutors 
testified that he did not observe counsel sleep- 
ing during the trial and that it seemed that 
counsel was paying attention, plus as to other 
claims, petitioner failed to prove prejudice; the 
evidence against him was overwhelming, coun- 
sel presented the only plea offer given by the 
State, and petitioner failed to show a connec- 
tion between counsel’s subsequent disbarment 
and petitioner’s claims. Flores v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 459 
(Tenn. Crim. App. June 29, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 789 
(Tenn. Oct. 19, 2016). 

Evidence did not preponderate against the 
post-conviction court’s findings that counsel ef- 
fectively negotiated and conveyed the 25-year 
offer to petitioner and effectively cross-exam- 


40-30-1083 


ined a witness by successfully showing incon- 
sistencies in his testimony, and further that 
counsel was not deficient by failing to request a 
mistrial; petitioner was not entitled to post- 
conviction relief. Stewart v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 467 (Tenn. Crim. 
App. June 29, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 766 (Tenn. Oct. 19, 2016). 
Although the loss of the toxicology report was 
not condoned, the loss of the report and failure 
to present the results at the trial did not 
constitute deficient performance and petitioner 
was not entitled to post-conviction relief; peti- 
tioner’s blood alcohol concentration was deter- 
mined at least five days after the victim’s 
death, would have had no evidentiary value at 
the trial, and would not have been relevant to 
show his conduct was mitigated by intoxication. 
Stewart v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 467 (Tenn. Crim. App. June 
29, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 766 (Tenn. Oct. 19, 2016). 
Record supported the post-conviction court’s 
finding that counsel did not engage in any 
meaningful pretrial investigation as to the col- 
lision in question, and counsel’s failure to in- 
vestigate constituted deficient performance; 
however, prejudice was not shown, as the evi- 
dence against petitioner was overwhelming, 
and he failed to show that the outcome of his 
trial would have been any different had counsel 
presented an expert accident reconstructionist, 
and thus petitioner was not entitled to post- 
conviction relief. Stewart v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 467 (Tenn. Crim. 
App. June 29, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 766 (Tenn. Oct. 19, 2016). 
Although counsel might have doubted 
whether the victim’s injuries were caused by an 
automobile collision, counsel had a duty to 
investigate this, and thus the conclusion that 
counsel was deficient by failing to investigate, 
including obtaining a medical expert to review 
the autopsy report, was supported; however, 
petitioner failed to establish he was prejudiced 
because he did not present an independent 
forensic pathologist expert at the post-convic- 
tion hearing, and he was not entitled to relief. 
Stewart v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 467 (Tenn. Crim. App. June 
29, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 766 (Tenn. Oct. 19, 2016). 
Although petitioner, who sought post-convic- 
tion relief, argued that her uncle was too inex- 
perienced with criminal law and procedure to 
effectively represent her, petitioner did not 
point to any specific deficient performance by 
her uncle that prejudiced the outcome of her 
trial. Pursell v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 478 (Tenn. Crim. App. July 
5, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 799 (Tenn. Oct. 19, 2016). 
Post-conviction court did not err in denying 
defendant’s petition alleging ineffective assis- 
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tance of counsel because counsel’s failure to file 
a portion of the transcript from the sentencing 
hearing, detailing the trial court’s conversation 
with defendant’s family, did not affect the ap- 
pellate court’s review of defendant’s sentence, 
given his extensive criminal history; counsel 
stated that the trial court’s discussion with 
defendant’s family was not part of the sentenc- 
ing decision and, thus, counsel did not think it 
would be relevant on appeal; and defendant did 
not show that, had counsel filed the transcript, 
the appellate court’s decision on appeal with 
regard to defendant’s sentence would have been 
different. Johnson v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 520 (Tenn. Crim. App. 
July 19, 2016). 

Petition for post-conviction relief alleging in- 
effective assistance of counsel was properly 
denied because trial counsel testified that he 
chose not to introduce into evidence a photo- 
graph of an actor that the victim stated that 
defendant looked like as defendant’s passing 
resemblance to the actor could have been po- 
tentially detrimental to his case; counsel 
elected not to question the victim about any 
alleged mental health issues as he believed 
that to do so would have only increased the 
jury's sympathy toward the victim; counsel 
determined that no legal justification existed to 
pursue the adequacy of the charging instru- 
ments issue; and defendant failed to show that 
he was prejudiced by counsel’s failure to seek 
recusal of the trial judge. Turner v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 533 
(Tenn. Crim. App. July 22, 2016). 

Post-conviction court properly denied appel- 
lant’s petition for post-conviction relief. Appel- 
lant, who was convicted of first degree murder, 
failed to meet his burden of showing that coun- 
sel was deficient for not pursuing an intoxica- 
tion defense and not requesting a jury instruc- 
tion on intoxication. Segura v. State, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 548 (Tenn. 
Crim. App. July 26, 2016). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of trial counsel 
was properly denied as counsel was not ineffec- 
tive by conceding the defense during her open- 
ing statement because, even if trial counsel was 
deficient in her opening statement, defendant 
failed to establish that any deficiency resulted 
in prejudice due to the overwhelming evidence 
of guilt presented at trial. Blake v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 554 
(Tenn. Crim. App. July 27, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 896 
(Tenn. Nov. 22, 2016). 

In a case where defendant was convicted of 
first degree felony murder during perpetration 
of aggravated child abuse or neglect, trial coun- 
sel was not ineffective in failing to object to a 
sentence of life imprisonment without first 
holding a sentencing hearing as a life sentence 
was the minimum sentence allowed for first 
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degree felony murder; and in failing to object to 
the trial court’s imposition of an illegal sen- 
tence because a sentence of life imprisonment 
was not an indefinite amount of time; and the 
trial court was not required to specify a term of 
years when sentencing a defendant to life im- 
prisonment. Blake v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 554 (Tenn. Crim. App. 
July 27, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 896 (Tenn. Nov. 22, 2016). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of trial counsel 
was properly denied because counsel deter- 
mined that a reasonable defense strategy to 
first degree felony murder during the perpetra- 
tion of aggravated child abuse or neglect in- 
volved establishing that defendant’s actions 
were a form of discipline, that he did not intend 
to injure the victim, and that he should be 
convicted of a lesser charge of negligent or 
reckless homicide; and counsel’s failure to im- 
plicate the victim’s mother did not constitute 
deficient performance as defendant did not 
present any evidence demonstrating that the 
mother’s conduct could have caused the victim’s 
death or could have constituted a break in the 
chain of events. Blake v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 554 (Tenn. Crim. 
App. July 27, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 896 (Tenn. Nov. 22, 
2016). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied as defendant’s trial counsel 
specifically testified that, while she advised 
defendant not to testify based on his criminal 
history, she did not coerce or prevent him from 
doing so; although defendant testified that he 
wanted to testify at his trial, he failed to offer 
any substantive evidence at the hearing of 
what his testimony would have been; defen- 
dant’s own testimony was that counsel urged 
him to accept the plea agreement several times 
as the evidence against him was overwhelming, 
and nothing indicated that she ever advised 
him to reject the agreement; and counsel saw 
no basis for a motion for change of venue. 
Godwin v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 502 (Tenn. Crim. App. July 13, 
2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 892 (Tenn. Nov. 22, 2016). 

Defendant’s petition for post-conviction relief 
in alleging ineffective assistance of counsel was 
properly denied because trial counsel was not 
ineffective for failing to call defendant’s wife as 
a witness at trial as defendant did not call his 
own wife to testify at the post-conviction hear- 
ing; the record did not preponderate against the 
post-conviction court’s conclusion that trial 
counsel exercised reasonable judgment when 
deciding not to call defendant’s wife as a wit- 
ness because she revealed that she actually 
encouraged defendant to skip his court appear- 
ance; trial counsel thought the wife’s testimony 
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would be damaging to the case; and defendant 
did not prove that he was somehow forced to 
testify solely because his wife did not. Lynch v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 594 (Tenn. Crim. App. Aug. 11, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
876 (Tenn. Nov. 16, 2016). 

Post-conviction court properly denied defen- 
dant’s request for relief based on ineffective 
assistance of counsel because counsel testified 
that she met with defendant two times at the 
jail and seven or eight times at court; she stated 
that she had reviewed all discovery with defen- 
dant as well as the results of both psychiatric 
evaluations and their possible impact; at the 
post-conviction hearing, defendant acknowl- 
edged that during the evaluations, he exhibited 
a knowledge and understanding of some of the 
specific evidence alleged against him, while 
also maintaining that counsel had not reviewed 
the evidence with him; and counsel testified 
that defendant did not want a trial on the 
charges and, thus, she worked toward a settle- 
ment. Drewry v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 660 (Tenn. Crim. App. Sept. 
1, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 972 (Tenn. Dec. 15, 2016). 

On direct appeal, it was determined that any 
incidents of alleged prosecutorial misconduct 
did not affect the outcome of the trial, and thus 
petitioner had not proven by clear and convinc- 
ing evidence that he was prejudiced by coun- 
sels’ failure to object to the State’s closing 
argument, and petitioner was not entitled to 
post-conviction relief. Barlow v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 672 
(Tenn. Crim. App. Sept. 9, 2016). 

Petitioner failed to establish that co-counsel 
had an actual conflict of interest; petitioner 
knew co-counsel had worked with the hospital 
experts and he was fine with co-counsel still 
representing him, co-counsel’s interaction with 
these experts did not present an actual conflict 
in that he was not representing differing inter- 
ests, plus co-counsel was not hindered in his 
ability to cross-examine the experts, and thus 
petitioner was not entitled to post-conviction 
relief. Barlow v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 672 (Tenn. Crim. App. Sept. 
9, 2016). 

Post-conviction court erred when it denied 
petitioner post-conviction relief, as counsel was 
ineffective for failing to accurately inform peti- 
tioner that his sentence was not eligible for 
sentencing credit and that he would be re- 
quired to serve the 15-year sentence day-for- 
day; petitioner, relying on Counsel’s advice, 
was significantly misinformed, given that peti- 
tioner was required to serve two years and 
three months more than counsel had stated, 
and thus petitioner’s plea was not knowing and 
voluntary. Davis v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 677 (Tenn. Crim. App. 
Sept. 9, 2016). 
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Post-conviction court did not err in finding 
that petitioner had not proven by clear and 
convincing evidence, that he had received the 
ineffective assistance of counsel; co-counsel, 
who had medical training and experience, 
stated that his review of the medical records led 
him to the same conclusions as the State’s 
expert, both counsels testified that after re- 
viewing the proposed defense expert’s affidavit, 
they still believed that his testimony would not 
have benefited the case, and thus he was not 
prejudiced by counsels’ failure to retain an 
expert witness and petitioner was not entitled 
to post-conviction relief. Barlow v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 672 
(Tenn. Crim. App. Sept. 9, 2016). 

Defendant was not entitled to post-conviction 
relief because defendant failed to show that 
defendant’s guilty plea was not knowingly, vol- 
untarily, and intelligently entered due to the 
ineffective assistance of counsel. Defendant 
failed to show that counsel was deficient in the 
investigation or preparation of defendant’s 
cases, or that defendant would have insisted on 
proceeding to trial but for the ineffective assis- 
tance of counsel, while the trial court properly 
and thoroughly explained the nature and con- 
sequences of defendant’s guilty plea. Gray v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 691 (Tenn. Crim. App. Sept. 16, 2016). 

Trial counsel did object to statements by the 
investigator that he visited petitioner in jail to 
obtain a DNA sample because counsel saw no 
need to do so based on the theory of defense he 
was pursuing; this was a strategic decision 
made by trial counsel, to which deference was 
given, plus prejudice was not demonstrated, as 
the short colloquy would not have had an im- 
pact on the verdict in this case, and petitioner 
was not entitled to post-conviction relief. Lewis 
v. State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 722 (Tenn. Crim. App. Sept. 21, 2016), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
38 (Tenn. Jan. 20, 2017). 

Trial counsel cross-examined the eyewit- 
nesses regarding their vantage point and abil- 
ity to see the altercation, the post-conviction 
court found that trial counsel was well-pre- 
pared for trial, and petitioner was not entitled 
to relief on ineffective assistance of counsel 
grounds. Lewis v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 722 (Tenn. Crim. App. 
Sept. 21, 2016), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 38 (Tenn. Jan. 20, 2017). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied because, with regard to the 
transparencies admitted at trial, defendant 
failed to show that the State committed pros- 
ecutorial misconduct in its closing argument 
that it was defendant’s vehicle shown on the 
transparencies, and thus counsel was not inef- 
fective for failing to object. Fields v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 742 
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(Tenn. Crim. App. Sept. 29, 2016), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 21 (Tenn. 
Janil9y 2017). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied as trial counsel was not inef- 
fective for failing to request a change of venue 
because trial counsel decided not to seek a 
change in venue as he was able to select a jury 
he felt was fair and impartial from the first 
panel; and because trial counsel testified that 
in his experience the alternative venue was 
usually a more rural East Tennessee county, 
and he did not think that defendant would 
draw a more favorable jury in such a county. 
Fields v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 742 (Tenn. Crim: App. Sept. 29, 
2016), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 21 (Tenn. Jan. 19, 2017). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied because trial counsel was not 
ineffective for failing to call a professor as an 
expert witness at trial as trial counsel testified 
that his primary reason for not calling the 
professor was because he did not think a jury 
would find his explanation that the transpar- 
encies were not of sufficient quality to allow for 
the identification of defendant’s vehicle persua- 
sive; and counsel was concerned that calling 
the professor would open the door to the State 
calling a rebuttal expert witness that had pre- 
viously been excluded as the State’s rebuttal 
witness would have been devastating to defen- 
dant’s case. Fields v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 742 (Tenn. Crim. App. 
Sept. 29, 2016), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 21 (Tenn. Jan. 19, 2017). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied as trial counsel explained that 
he decided not to introduce the bank’s tape of 
vehicles passing the bank between 12:15 and 
12:30 p.m. on the day of the offense at trial 
because, according to the timeline presented by 
the State at trial, the crime occurred sometime 
between 11:50 and 12:00 p.m.; the tape did not 
show defendant’s vehicle and therefore had no 
probative value; and defendant failed to estab- 
lish that he suffered prejudice as a result of the 
State’s disclosure of the bank tape 12 days prior 
to trial given that the tape lacked probative 
value. Fields v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 742 (Tenn. Crim. App. Sept. 
29, 2016), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 21 (Tenn. Jan. 19, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied as defendant’s trial coun- 
sel was not ineffective for failing to provide 
appropriate accommodations for defendant’s 
hearing difficulties during his trial because 
nothing in the record preponderated against 
the trial court’s finding that trial counsel’s 
testimony was truthful with regards to defen- 
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dant’s ability to hear and communicate during 
his trial as trial counsel explained that defen- 
dant gave input throughout his trial, and she 
communicated effectively with him during the 
trial. Gibbs v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 770 (Tenn. Crim. App. Oct. 
13, 2016), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 106 (Tenn. Feb. 16, 2017). 

Circuit cours properly denied defendant’s pe- 
tition for post-conviction relief because, inter 
alia, he failed to establish that he was entitled 
to change of venue where the jurors stated they 
could set aside what they had heard or read and 
follow the law, defendant failed to show that 
trial counsel were ineffective in calling certain 
experts, in failing to call other or additional 
experts, in failing to ensure that his blood and 
urine samples were preserved and indepen- 
dently tested, and in failing to suppress his 
statements to the police as involuntary due to 
intoxication and mental health problems. Jor- 
dan v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 772 (Tenn. Crim. App. Oct. 14, 
2016), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 421 (Tenn. July 19, 2017), cert. denied, 
Jordan v. Tennessee, — L. Ed. 2d —, — S. Ct. 
—, — U.S. —, 2018 U.S. LEXIS 818 (U.S. Jan. 
22, 2018). 

Counsel was not deficient in questioning the 
victim about an assault perpetrated by another 
person, thereby opening the door to evidence 
regarding prior abuse that the victim suffered 
at the hands of petitioner; this was a strategic 
decision and did not affect the results of the 
trial, and there was no reasonable probability 
that admitting this evidence would have af- 
fected the outcome, and thus petitioner was not 
entitled to post-conviction relief. Medlock v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 792 (Tenn. Crim. App. Oct. 21, 2016), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
127 (Tenn. Feb. 21, 2017). 

Because the jury was charged with and re- 
jected the intervening lesser-included offense of 
rape, petitioner could not show any prejudice 
from the failure to charge sexual battery or 
aggravated sexual battery as a lesser-included 
offense of aggravated rape; given that the proof 
established that the victim was sexually pen- 
etrated and sustained injuries, there was no 
reasonable probability that the jury would have 
convicted petitioner on any lesser-included of- 
fenses, and thus he was not entitled to post- 
conviction relief on the grounds of ineffective 
assistance. Medlock v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 792 (Tenn. Crim. App. 
Oct. 21, 2016), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 127 (Tenn. Feb. 21, 2017). 

Trial counsel’s failure to require DNA testing 
was not deficient because testing could not 
have been conducted with the technology in 
existence at the time and also because choosing 
to avoid testing was a reasonable trial strategy; 
petitioner was not entitled to post-conviction 
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relief. Medlock v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 792 (Tenn. Crim. App. 
Oct. 21, 2016), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 127 (Tenn. Feb. 21, 2017). 

Petitioner had not shown that more frequent 
communication or further investigation would 
have led to a reasonable probability that the 
outcome of the trial would have been different, 
and his convictions were supported by over- 
whelming evidence, and thus petitioner failed 
to establish any sort of prejudice for ineffective 
assistance of counsel purposes, and he was not 
entitled to post-conviction relief. Medlock v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 792 (Tenn. Crim. App. Oct. 21, 2016), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
127 (Tenn. Feb. 21, 2017). 

Trial court conducted a thorough examina- 
tion to ensure that petitioner understood the 
rights he was waiving, and the post-conviction 
court credited counsel’s testimony that peti- 
tioner was aware that the sentence was for 30 
years’ imprisonment, plus the plea hearing 
transcript showed that petitioner acknowl- 
edged his understanding; the evidence against 
him was a strong inducement to plead guilty to 
avoid a greater penalty, and thus the plea was 
knowing and voluntary, counsel was not inef- 
fective, and petitioner was not entitled to post- 
conviction relief. Townsel v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 793 (Tenn. Crim. 
App. Oct. 21, 2016). 

Petitioner did not substantiate his claim that 
counsel failed to disclose additional exculpatory 
evidence to him and failed to explain the extent 
of the State’s proof; the testimony of counsel 
established that petitioner was informed of the 
evidence known prior to the plea agreement, 
and petitioner failed to show that counsel acted 
deficiently in communicating with him or that 
he suffered any prejudice, and he was not 
entitled to post-conviction relief. Townsel v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 793 (Tenn. Crim. App. Oct. 21, 2016). 

Defendant failed to show that defendant re- 
ceived ineffective assistance of counsel based on 
trial counsel’s (1) failure to adequately investi- 
gate and discover a third statement to law 
enforcement by a witness, because the action 
was not prejudicial as the jury appeared to 
have discredited the testimony by the witness; 
and (2) failure to call witnesses, because coun- 
sel made an informed, tactical decision as one of 
the witnesses was unreliable and the other 
witness was apparently not going to give ben- 
eficial testimony to defendant’s case. Good v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 803 (Tenn. Crim. App. Oct. 28, 2016). 

Post-conviction court did not err in denying 
defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel be- 
cause defendant did not present any evidence 
to dispute the fact that the park near where the 
drug sale took place was a city park and a drug 
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free zone; trial counsel contacted the city re- 
corder or someone at city hall and confirmed 
that the park near where the drug sale took 
place was registered as a city park; and the 
post-conviction court found that there was 
nothing further trial counsel could have done to 
indicate that it was not a drug free zone. 
Gauldin v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 835 (Tenn. Crim. App. Nov. 
7, 2016). 

Post-conviction court did not err in denying 
defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel be- 
cause trial counsel told defendant on numerous 
occasions that he would be sentenced as a 
Range III, Persistent Offender; prior to each of 
his two trials, trial counsel and the trial court 
discussed defendant’s sentence range with him; 
and defendant’s letter noting that he rejected 
the State’s six-year offer twice belied his claim 
that he would have pled guilty had he known 
his status as a Range III, Persistent Offender. 
Gauldin v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 835 (Tenn. Crim. App. Nov. 
7, 2016). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel based 
on counsel’s failure to object to the racial com- 
position of the jury was properly denied be- 
cause, although jury venires were supposed to 
constitute a fair-cross-section of the commu- 
nity; defendant did not argue or present any 
proof that African Americans were unfairly 
underrepresented in his county or that such 
underrepresentation resulted in their system- 
atic exclusion from jury venires as there was no 
data from the court clerk explaining how jurors 
were selected, and no census reports to com- 
pare the population of African Americans in the 
county against the number of African Ameri- 
cans selected for jury service. Gauldin v. State, 
— §8.W.3d —, 2016 Tenn. Crim. App. LEXIS 835 
(Tenn. Crim. App. Nov. 7, 2016). 

Post-conviction court did not err in denying 
defendant’s petition for post-conviction relief as 
defendant’s trial counsel was not ineffective for 
failing to have a gunshot residue test conducted 
by the Tennessee Bureau of Investigation be- 
cause counsel testified that his decision not to 
pursue testing was tactical, positing that argu- 
ing the lack of testing was easier than dealing 
with potentially negative test results; and de- 
fendant failed to show that counsel’s decision 
hurt his defense as he did not present any 
gunshot residue test results at the post-convic- 
tion hearing, and as such he could not prove 
that counsel’s tactical decision prejudiced him. 
Chalmers v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 836 (Tenn. Crim. App. Nov. 
7, 2016), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 151 (Tenn. Feb. 28, 2017). 

Petitioner neither specified what discovery 
he wanted, nor described how the discovery 
would have affected his decision to go to trial, 
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and thus he failed to establish deficient perfor- 
mance or prejudice resulting from trial coun- 
sel’s failure to request the discovery, and peti- 
tioner was not entitled to post-conviction relief. 
Thomas v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 840 (Tenn. Crim. App. Nov. 
7, 2016), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 153 (Tenn. Feb. 28, 2017). 

Only proof in support of claims of ineffective 
assistance was petitioner’s and trial counsel’s 
testimony, and the post-conviction court accred- 
ited trial counsel’s testimony and completely 
discredited petitioner’s testimony, which was 
not reviewed on appeal; petitioner failed to 
establish deficient performance or prejudice 
and he was not entitled to relief. Thomas v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 840 (Tenn. Crim. App. Nov. 7, 2016), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
153 (Tenn. Feb. 28, 2017). 

Petitioner had not alleged that his proffer 
testimony was coerced or otherwise falsely 
given, and trial counsel did not have advanced 
notice that a proffer would be requested and he 
did speak with petitioner; he failed to show how 
trial counsel failed to prepare him for the 
proffer in this case and petitioner was not 
entitled to post-conviction relief. Thomas v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 840 (Tenn. Crim. App. Nov. 7, 2016), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
153 (Tenn. Feb. 28, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective for failing to adequately investigate 
possible defenses associated with defendant’s 
mental health and intoxication because his 
claim of innocence rendered immaterial his 
mental health and intoxication, and his denial 
of involvement in the shooting prevented a 
defense of mitigating evidence in an effort to 
obtain a conviction for a lesser included offense; 
and counsel was not ineffective for failing to 
challenge the admission of the letter defendant 
wrote while in jail as he testified that he wrote 
the letter and admitted that he asked an indi- 
vidual to burn a witness’s house; thus, a hand- 
writing expert was unnecessary. Woodard v. 
State, — S.W3d —, 2016 Tenn. Crim. App. 
LEXIS 847 (Tenn. Crim. App. Nov. 8, 2016). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of trial counsel 
was properly denied because trial counsel’s 
accredited testimony established that, al- 
though he lost two weeks’ preparation time 
after defendant tried to change attorneys, he 
was fully prepared for defendant’s trial; trial 
counsel interviewed a potential witness but 
deemed her potential testimony not credible or 
persuasive; and trial counsel’s decision not to 
attack the six-year-old victim was a reasonable 
trial strategy. Watt v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 849 (Tenn. Crim. App. 
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Nov. 10, 2016), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 110 (Tenn. Feb. 16, 2017). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of appellate 
counsel was properly denied because defendant 
presented no evidence to suggest that appellate 
counsel’s failure to request oral argument af- 
fected the outcome of his appeal; appellate 
counsel’s accredited testimony established that 
it was her belief that the appellate brief was the 
primary vehicle of appellate advocacy; and de- 
fendant failed to show how appellate counsel’s 
inclusion in her brief of certain portions of the 
victim’s testimony would have altered the out- 
come on appeal. Watt v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 849 (Tenn. Crim. 
App. Nov. 10, 2016), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 110 (Tenn. Feb. 16, 2017). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because he failed to 
prove he received ineffective assistance of coun- 
sel when entering his guilty pleas; trial counsel 
testified that he discussed trial strategy with 
petitioner and explained the plea negotiations 
with petitioner, and at the guilty plea hearing, 
the trial court reviewed the details of the plea 
agreement with petitioner and advised him of 
his constitutional rights. Bartlett v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 861 
(Tenn. Crim. App. Nov. 15, 2016). 

Decision to attack a witness’s testimony in 
closing argument was a strategic decision en- 
titled to deference and petitioner failed to es- 
tablish ineffective assistance in this regard, in 
light of the trial court’s pretrial determination 
that the witness had not asked leading ques- 
tions in the interview and the ruling admitting 
the evidence. Davis v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 864 (Tenn. Crim. App. 
Nov. 16, 2016). 

Victim’s statement about petitioner having 
“freaked on” her was made during the course of 
the interview, and the victim’s statement to the 
doctor was made for the purposes of medical 
diagnosis and treatment; petitioner failed to 
show that his attorneys provided deficient per- 
formance by not objecting, and prejudice was 
not shown. Davis v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 864 (Tenn. Crim. App. 
Nov. 16, 2016). 

When considered in context, the com- 
plained-of questioning by the petitioner’s attor- 
neys was brief and occurred in the context of 
overall thorough cross-examination of two 
State witnesses, and the questions were not 
posed based upon an assumption that the vic- 
tim’s underlying statement had been truthful; 
petitioner failed to establish that his attorneys 
performed deficiently. Davis v. State, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 864 (Tenn. 
Crim. App. Nov. 16, 2016). 

This rule pertains to admission of otherwise 
hearsay statements that qualify as prior incon- 
sistent statements of a testifying witness, but 
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petitioner had not explained this rule’s rel- 
evance to the present case and none was found, 
and thus petitioner failed to show that his 
attorneys should have requested a hearing to 
determine the trustworthiness of a prior incon- 
sistent statement of a testifying witness. Davis 
v. State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 864 (Tenn. Crim. App. Nov. 16, 2016). 

Doctor testified that the hymenal notch was 
an indeterminate finding that neither indicated 
nor excluded sexual assault, and petitioner did 
not offer any additional proof regarding the 
interpretation of this finding; the record did not 
support a conclusion that the evidence would 
have been admissible under the rule’s limited 
exception to the general rule of exclusion of 
evidence of a victim’s other sexual behavior, 
and deficient representation was not shown. 
Davis v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 864 (Tenn. Crim. App. Nov. 16, 
2016). 

Import of the testimony was to explain why 
the witness took the victim to the hospital, not 
to prove petitioner’s conduct toward the victim, 
and thus petitioner failed to show that his trial 
attorneys provided deficient performance when 
they did not make a hearsay objection; in any 
event, prejudice was not shown. Davis v. State, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 864 
(Tenn. Crim. App. Nov. 16, 2016). 

Post-conviction court did not err in denying 
defendant’s petition for relief because the court 
accredited trial counsel’s testimony that coun- 
sel informed defendant of the State of Tennes- 
see’s sentencing offer, that counsel tried to get 
defendant a lesser offer, that counsel met with 
defendant numerous times prior to trial, that 
counsel reviewed the discovery materials and 
discussed trial strategy with defendant, and 
that counsel never told defendant that the 
State’s offer included a percentage of service of 
defendant’s sentence. Bobo v. State, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 865 (Tenn. 
Crim. App. Nov. 16, 2016), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 157 (Tenn. Feb. 
28, 2017). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied because the post-conviction 
court heard testimony from two witnesses 
whom defendant claimed should have been 
subpoenaed to testify at trial, but the court 
found that trial counsel was never provided 
with the adequate information needed to locate 
the potential witnesses before trial. Clark v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 876 (Tenn. Crim. App. Nov. 22, 2016). 

Petitioner did not introduce any evidence 
regarding what a more thorough investigation 
of a particular telephone call would have un- 
covered, and even if trial counsel was deficient 
by not interviewing one witness, he did not 
testify during the post-conviction hearing, and 
thus petitioner could not establish prejudice 
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and was not entitled to post-conviction relief. 
Muhammad v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 879 (Tenn. Crim. App. Nov. 
22, 2016), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 221 (Tenn. Apr. 18, 2017). 

Unavailability of a recording did not render 
testimony about a telephone call inadmissible 
under the best evidence rule, and because an 
objection based on the rule would not have 
resulted in exclusion of the testimony, peti- 
tioner failed to establish that trial counsel was 
deficient, plus counsel said he did not object 
based on strategic grounds; in any event, any 
deficiency did not result in prejudice in light of 
the strong evidence of guilt and petitioner was 
not entitled to post-conviction relief. Muham- 
mad v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 879 (Tenn. Crim. App. Nov. 22, 
2016), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 221 (Tenn. Apr. 13, 2017). 

Trial counsel’s testimony reflects that he con- 
sidered the issues and raised the ones he 
thought held the possibility for appellate relief, 
and he did not raise issues for which he thought 
the possibility of relief did not exist; petitioner 
failed to establish deficient performance by 
counsel and she was not entitled to post-convic- 
tion relief. Myers v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 880 (Tenn. Crim. App. 
Nov. 23, 2016). 

Petitioner did not testify about which items 
of clothing were hers, and thus the post-convic- 
tion court was without a basis for determining 
how it might have corroborated her testimony 
and demonstrated that she was not the shooter; 
the State relied upon a criminal responsibility 
theory as to petitioner, and she admitted her 
presence and participation in the offenses, and 
thus she failed to establish deficient perfor- 
mance by counsel and she was not entitled to 
post-conviction relief. Myers v. State, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 880 (Tenn. 
Crim. App. Nov. 23, 2016). 

Petitioner did not articulate a constitutional 
basis for suppressing certain evidence, and 
thus she failed to carry her burden of establish- 
ing deficient performance by counsel and preju- 
dice, and she was not entitled to post-conviction 
relief. Myers v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 880 (Tenn. Crim. App. Nov. 
23, 2016). 

Dismissal of one count charging first degree 
premeditated murder would have availed peti- 
tioner no benefit because no issue existed with 
regard to the counts charging felony murder; 
petitioner failed to establish deficient perfor- 
mance by counsel and she was not entitled to 
post-conviction relief. Myers v. State, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 880 (Tenn. 
Crim. App. Nov. 23, 2016). 

Petitioner’s fingernail merely corroborated 
her presence at the scene, trial counsel elicited 
petitioner’s testimony that she did not shoot 
the victims, and questioning her about other 
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times she might have worn a glove would not 
have diminished the incriminating nature of 
the facts, such that petitioner failed to prove 
her ineffective assistance claim and thus she 
was not entitled to post-conviction relief. Myers 
v. State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 880 (Tenn. Crim. App. Nov. 23, 2016). 

Post-conviction court did not err in denying 
defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel be- 
cause, although counsel was deficient in failing 
to request the special jury instruction for defen- 
dant’s kidnapping charges, defendant did not 
receive ineffective assistance of counsel as he 
suffered no prejudice because the appellate 
court had already concluded that his especially 
aggravated kidnapping conviction was not inci- 
dental to his aggravated assault conviction; 
and a reasonable juror would not have found 
that defendant’s convictions were incidental. 
Waller v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 890 (Tenn. Crim. App. Nov. 30, 
2016), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 1386 (Tenn. Feb. 22, 2017). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied because counsel testified he 
was never told about a potential witness, and 
defendant failed to produce the witness at the 
hearing; defendant admitted that he confirmed 
his decision not to testify with the trial court 
and signed a waiver of his right, and he did not 
claim his decision would have been different 
with a more complete explanation of his right; 
and there was no evidence that defendant’s 
alleged lack of understanding about the plea 
offer prejudiced the outcome of the proceedings 
as he testified that he would not have pled 
guilty to something he did not do and acknowl- 
edged that he believed he had a better chance 
at trial. Cunningham v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 894 (Tenn. Crim. 
App. Nov. 30, 2016), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 147 (Tenn. Feb. 21, 
2017). 

Defendant’s petition for post-conviction relief 
alleging that he received ineffective assistance 
of counsel and that his guilty plea was involun- 
tary was properly denied as his first and second 
counsel were not ineffective in failing to inves- 
tigate his whereabouts on the dates alleged in 
the indictment because defendant admitted to 
engaging in sexual intercourse with the minor 
victim approximately 10 times over the previ- 
ous three years, and defendant did not present 
any evidence of an alibi for the listed dates at 
the post-conviction hearing; and defendant’s 
plea was not involuntary as there was no indi- 
cation at the guilty plea hearing that he was 
physically threatened by his first counsel or 
forced into entering his guilty plea. Collins v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 905 (Tenn. Crim. App. Dec. 6, 2016), 
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appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
256 (Tenn. Apr. 13, 2017). 

Petitioner did not prove by clear and convinc- 
ing evidence that he had received the ineffec- 
tive assistance of counsel; certain witnesses 
would not have aided in the defense strategy, 
plus petitioner failed to present these witnesses 
at the hearing and show that counsel could 
have located them. Glover v. State, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 929 (Tenn. 
Crim. App. Dec. 12, 2016), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 119 (Tenn. Feb. 
16, 2017). 

Petitioner failed to show that counsel was 
ineffective for failing to interview the lead de- 
tective; there was ample evidence that counsel 
thoroughly investigated and prepared this 
case, the evidence against petitioner was over- 
whelming, and petitioner failed to show that 
had the detective been interviewed, counsel 
would have been better prepared for trial; pe- 
titioner was not entitled to post-conviction re- 
lief. Glover v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 929 (Tenn. Crim. App. Dec. 
12, 2016), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 119 (Tenn. Feb. 16, 2017). 

Petition for post-conviction relief alleging in- 
effectiveness of counsel was properly denied 
because, although defendant was dissatisfied 
with counsel’s advice regarding the 15-year 
settlement offer for the aggravated rape 
charge, he never stated that he would have pled 
guilty to the rape charge or otherwise contro- 
verted counsel’s testimony that defendant was 
adamant about not pleading guilty to the ag- 
gravated rape charge; and defendant was not 
offered an effective 15-year sentence for the 
robbery, kidnapping, and rape charges as the 
prosecutor agreed to recommend the aggra- 
vated rape sentence be served concurrently to 
the other sentences, and he remained in jeop- 
ardy of consecutive sentencing for the robbery 
and kidnapping convictions. Hunt v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 937 
(Tenn. Crim. App. Dec. 15, 2016), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 224 
(Tenn. Apr. 13, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive for failing to call a co-defendant as a 
witness at trial because counsel testified that 
she had no reason to believe that the co-defen- 
dant would testify on behalf of defendant after 
his attorney announced in court that the co- 
defendant refused to testify; and she did not 
believe his testimony would help the defense. 
Matthews v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 941 (Tenn. Crim. App. Dec. 
21, 2016), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 232 (Tenn. Apr. 13, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive in her explanation of felony murder and 
criminal responsibility as counsel said she be- 
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lieved defendant understood those concepts; 
and there was no support in the record that 
defendant’s lack of understanding could be at- 
tributed to counsel’s failure to explain and 
review the concepts of felony murder and crimi- 
nal responsibility with him. Matthews v. State, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 941 
(Tenn. Crim. App. Dec. 21, 2016), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 232 
(Tenn. Apr. 13, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive for not investigating or presenting a theory 
of self-defense at trial because the post-convic- 
tion court concluded that counsel had con- 
ducted a thorough investigation of the case and 
all possible defenses; the post-conviction court 
accredited counsel’s testimony that the only 
shots fired during the incident were from the 
vehicle; there was no evidence that the stray 
marks that co-defendant’s investigator found in 
2012 were related to the 2009 shooting or that 
the marks were present on the residence in 
2009; and defendant told counsel that the only 
shots fired were fired from the vehicle with no 
return fire from anyone. Matthews v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 941 
(Tenn. Crim. App. Dec. 21, 2016), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 232 
(Tenn. Apr. 13, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive for failing to support defendant’s conten- 
tion that his sentence of life with the possibility 
of parole was unconstitutional as defendant 
waived review of that issue; and defendant 
would have been unable to show that counsel’s 
failure to make that challenge prejudiced his 
defense as defendant’s sentence was not uncon- 
stitutional. Matthews v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 941 (Tenn. Crim. 
App. Dec. 21, 2016), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 232 (Tenn. Apr. 13, 2017). 

Defendant failed to prove ineffective assis- 
tance because counsel advised defendant 
against pursuing an entrapment defense due to 
the difficulty of proving the defense given the 
video recording evidence and the fact that de- 
fendant had provided a confidential informant 
with defendant’s new telephone number after 
engaging in video-recorded drug transactions 
with the informant. Counsel’s decision to tell 
the jury that defendant had previously sold 
cocaine to the informant was to be honest with 
the jury and appeal to the jurors’ sense of 
fairness. Duclair v. State, — S.W.38d —, 2017 
Tenn. Crim. App. LEXIS 1 (Tenn. Crim. App. 
Jan. 5, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 265 (Tenn. Apr. 12, 2017). 

Inmate was not entitled to post-conviction 
relief for counsel’s failure to object to the State’s 
sentencing statements that the inmate’s crimes 
involved more than one victim, due to a victim’s 
pregnancy, after which the sentencing court 
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allegedly misapplied the multiple victim sen- 
tencing enhancement factor, because the in- 
mate showed no prejudice, by clear and con- 
vincing evidence, as (1) the State had a good 
faith basis for asking about the inmate’s knowl- 
edge of the victim’s pregnancy, (2) the inmate’s 
sentences were within applicable ranges, (3) 
three other enhancement factors were properly 
applied, and (4) the court properly heard testi- 
mony that the inmate held a knife to the 
victim’s stomach and saw video footage show- 
ing the victim was visibly pregnant. Bush v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 33 (Tenn. Crim. App. Jan. 18, 2017). 

Post-conviction court properly denied peti- 
tioner relief because trial counsel’s deficient 
performance in preparing for trial and commu- 
nicating with petitioner did not result in an 
unreliable outcome at trial; petitioner did not 
present any evidence that interviewing a code- 
fendant or a follow-up investigation would re- 
sult in the development of any exculpatory 
evidence or lead to a different result at trial. 
Baker v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 43 (Tenn. Crim. App. Jan. 23, 
2017). 

Because petitioner only briefly mentioned 
trial counsel’s failure to adequately communi- 
cate with him during the plea negotiation pro- 
cess in his amended petition for post-conviction 
relief and did not address the issue in his brief 
on appeal, the issue had been abandoned. 
Baker v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 43 (Tenn. Crim. App. Jan. 23, 
2017). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied because counsel did not pursue 
a claim that another person who had lived with 
the victim’s mother for some period of time 
committed the offense because he had no evi- 
dence to support that allegation and felt the 
jury would not respond well to such a claim; 
and defendant was not deprived of a meaning- 
ful defense as counsel impeached the victim, 
who changed her testimony about one of the 
incidents during cross-examination, and defen- 
dant’s wife testified that she was with defen- 
dant and the victim during the time the victim 


alleged the first incident occurred, and she > 


refuted the victim’s claims. Hickman v. State, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 46 
(Tenn. Crim. App. Jan. 24, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 247 
(Tenn. Apr. 12, 2017). 

Petitioner failed to prove that trial counsel 
provided ineffective assistance by failing to file 
a motion to suppress a search of his cellphone 
because petitioner did not prove that the mo- 
tion would have been successful; it could not be 
determined whether he abandoned his expecta- 
tion of privacy in the cellphone when he left the 
crime scene, and it could also not be determined 
if the search of the phone was justified by 
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exigent circumstances, and he was not entitled 
to post-conviction relief. Gatewood v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 113 
(Tenn. Crim. App. Feb. 17, 2017), appeal de- 
nied, — S.W.38d —, 2017 Tenn. LEXIS 362 
(Tenn. June 7, 2017). 

Post-conviction court concluded that the 
lineup procedure was neither suggestive nor 
unreliable, and trial counsel’s decision not to 
file a motion to suppress the identification was 
a tactical decision entitled to deference; even if 
the identification had been excluded, there was 
still other evidence that petitioner was the 
perpetrator, and a motion to suppress the iden- 
tification would have been unsuccessful, and 
thus petitioner was not entitled to post-convic- 
tion relief. Gatewood v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 113 (Tenn. Crim. 
App. Feb. 17, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 362 (Tenn. June 7, 2017). 

Post-conviction court properly determined 
that trial counsel presented the best defense 
theory possible and petitioner had not pre- 
sented a reasonable alternative strategy, trial 
counsel did not obstruct petitioner’s ability to 
testify at trial, and petitioner’s claim about 
potential expert testimony failed because he 
had not presented expert testimony at the 
evidentiary hearing; he was not entitled to 
post-conviction relief. Gatewood v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 113 
(Tenn. Crim. App. Feb. 17, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 362 
(Tenn. June 7, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied as the evidence did not 
establish that trial counsel was deficient or that 
any deficiency resulted in prejudice because the 
post-conviction court found that defendant’s 
testimony was not reliable and that defendant 
had the requisite mental capacity to plead 
guilty, considering the mental evaluation that 
determined defendant was competent to stand 
trial; that trial counsel met with defendant 
extensively leading up to her decision to waive 
her jury trial, and that trial counsel had not 
exerted improper pressure on defendant to 
plead guilty; and that, ultimately, defendant 
concluded she was satisfied with the plea and 
determined it was in her best interest to accept 
the plea. Morton v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 119 (Tenn. Crim. App. 
Feb. 22, 2017). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied as trial counsel’s performance 
was not deficient for failing to obtain an expert 
witness to testify on the defense of duress 
because defendant failed to produce an expert 
witness on duress to testify at the post-convic- 
tion hearing or to introduce evidence on what 
an expert witness might have presented and 
how it would have aided his defense. Mims v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
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LEXIS 127 (Tenn. Crim. App. Feb. 24, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
375 (Tenn. June 9, 2017). 

Defendant failed to establish at a post-con- 
viction hearing that defendant received ineffec- 
tive assistance of counsel because defendant, by 
failing to present the testimony of counsel and 
defendant as to counsel not showing a video of 
defendant’s performance on field sobriety tests 
to defendant before trial, failed to present clear 
and convincing evidence of counsel’s deficiency. 
Moreover, defendant failed to present any evi- 
dence establishing other proof that counsel 
could have presented had counsel shown the 
video to defendant before trial. Hicks v. State, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 136 
(Tenn. Crim. App. Feb. 28, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 258 
(Tenn. Apr. 12, 2017). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied because trial counsel testified 
that the facts of defendant’s case did not sup- 
port an entrapment defense and that the de- 
fense would have been ineffective, particularly 
with respect to the charge of evidence tamper- 
ing; regarding sentencing, trial counsel testi- 
fied that his options were limited due to defen- 
dant’s extensive criminal history, although 
counsel did argue, albeit unsuccessfully, in fa- 
vor of alternative sentencing; and, given the 
substantial evidence against defendant, defen- 
dant could not establish that, but for counsel’s 
alleged errors, the outcome would have dif- 
fered. Johnson v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 177 (Tenn. Crim. App. 
Mar. 9, 2017), appeal denied, —S.W.3d —, 2017 
Tenn. LEXIS 385 (Tenn. June 7, 2017). 

Counsel did not submit a written request to 
the trial court regarding the jury instruction, 
although he did make an oral request and both 
the trial court and the court considered the 
issue; although counsel should have filed a 
written request, petitioner could not establish 
prejudice because fraudulent use of a credit 
card was not a lesser-included offense of iden- 
tity theft, plus his claim had already been 
determined on direct appeal and could not be 
relitigated in a post-conviction proceeding. Wil- 
son v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 201 (Tenn. Crim. App. Mar. 17, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 417 (Tenn. July 19, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied because counsel was not 
ineffective for failing to challenge the search 
warrants; in his preparation and strategy for 
the DNA evidence; for failing to pursue a de- 
fense based upon the theory that the glove tip 
with defendant’s DNA on it was planted; for 
making assertions in opening argument that 
were later unsupported by the proof; for failing 
to use exculpatory evidence in the form of 
phone calls and a footprint found near the 
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victim’s body; for inadequately cross-examining 
defendant’s son about his prior inconsistent 
statements; for inadequately defending the 
character of defendant; and for failing to im- 
peach the victim as a hearsay declarant. Can- 
non v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 204 (Tenn. Crim. App. Mar. 21, 
2017). 

Defendant’s petition for post-conviction relief 
was properly denied because counsel was not 
ineffective as he made no “promises” to the jury 
in his opening statement because counsel intro- 
duced the theory of physical impossibility dur- 
ing opening argument consistent with his trial 
strategy that the victim’s size and physical 
state at the time of the murder was not consis- 
tent with the State’s theory of how the murder 
occurred; and he did not promise the State’s 
medical examiner would agree that defendant 
was innocent, but the medical examiner did 
state that the strangulation was accomplished 
with so much force that it had to be somebody 
who was extremely powerful to have done it. 
Cannon v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 204 (Tenn. Crim. App. Mar. 21, 
2017). 

Post-conviction court properly found that 
subsequent counsel provided deficient perfor- 
mance by failing to question trial counsel about 
the concession at the motion for a new trial 
hearing and that petitioner failed to establish 
prejudice; trial counsel’s testimony regarding 
his concession was critical to determining 
whether subsequent counsel’s deficient perfor- 
mance resulted in prejudice, but petitioner did 
not present counsel at the hearing and the 
court would not speculate what trial counsel’s 
testimony might have been, and petitioner was 
not entitled to relief. Wagner v. State, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 238 (Tenn. 
Crim. App. Mar. 31, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 423 (Tenn. July 
20, 2017). 

Record supported the post-conviction court’s 
finding that subsequent counsel’s failure to 
question trial counsel about the note at the 
motion for a new trial hearing was deficient 
performance, but as petitioner failed to estab- 
lish prejudice without any testimony from trial 
counsel regarding his failure to object to the 
note’s admission, and the court would not 
speculate, petitioner was not entitled to relief. 
Wagner v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 238 (Tenn. Crim. App. Mar. 31, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 423 (Tenn. July 20, 2017). 

Post-conviction court properly found that 
subsequent counsel provided deficient perfor- 
mance by failing to question trial counsel about 
jury selection at the motion for a new trial 
hearing; trial counsel’s testimony regarding his 
lack of an objection was critical to determining 
whether subsequent counsel’s deficient perfor- 
mance at the motion for a new trial hearing 
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resulted in prejudice, but petitioner did not 
present trial counsel and the court would not 
speculate regarding trial counsel’s reasons for 
not objecting during jury selection, and peti- 
tioner was not entitled to relief. Wagner v. 
State, — S.W3d —, 2017 Tenn. Crim. App. 
LEXIS 238 (Tenn. Crim. App. Mar. 31, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
423 (Tenn. July 20, 2017). 

To the extent petitioner argued that subse- 
quent counsel provided ineffective assistance 
because he failed to raise in the written motion 
for a new trial that trial counsel provided 
ineffective assistance by failing to rectify peti- 
tioner’s hearing difficulties, he was not entitled 
to relief; a transcript showed that petitioner 
answered questions clearly without complaint 
of an inability to hear, plus trial counsel in- 
formed the trial court of his hearing difficulties, 
and subsequent counsel did not provide defi- 
cient performance in this regard. Wagner v. 
State, — S.W3d —, 2017 Tenn. Crim. App. 
LEXIS 238 (Tenn. Crim. App. Mar. 31, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
423 (Tenn. July 20, 2017). 

Petitioner was not entitled to post-conviction 
relief because he failed to show ineffective as- 
sistance of counsel; DNA evidence was not an 
issue in the case, and thus petitioner did not 
show deficient performance or prejudice based 
on counsel’s decision not to share DNA results 
with petitioner prior to entering his guilty plea. 
Armstrong v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 255 (Tenn. Crim. App. Apr. 6, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 493 (Tenn. Aug. 18, 2017). 

Petitioner was not entitled to post-conviction 
relief because he failed to show ineffective as- 
sistance of counsel, as petitioner did knowingly 
and voluntarily enter his guilty plea based on 
the advice of counsel and that the plea was in 
his best interest; petitioner conferred with trial 
counsel numerous times about the potential 
DNA results and the alternatives to the guilty 
plea, and he could have received a significantly 
greater penalty had he proceeded to trial. Arm- 
strong v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 255 (Tenn. Crim. App. Apr. 6, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 493 (Tenn. Aug. 18, 2017). 

Petitioner was not entitled to post-conviction 
relief because he failed to show ineffective as- 
sistance of counsel; no evidence showed that 
counsel knew or should have known of petition- 
er’s incriminating statements in recordings be- 
fore the State provided transcripts the week 
before the trial, counsel was not questioned 
about his reasons for not requesting recordings 
of petitioner’s jail telephone communications 
and the court would not speculate, and nothing 
showed that the State intended to use the 
recordings at trial until after petitioner re- 
jected the plea offer. Hughes v. State, — S.W.3d 
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—, 2017 Tenn. Crim. App. LEXIS 252 (Tenn. 
Crim. App. Apr. 6, 2017). 

Criminal court properly denied: petitioner 
post-conviction relief because he failed to estab- 
lish that he was denied effective assistance of 
counsel at trial; petitioner did not establish 
that counsel was ineffective for failing to locate 
a favorable expert witness because he did not 
present the testimony of an alternative expert, 
and he failed to establish that he was preju- 
diced by trial counsel’s alleged failure to pro- 
vide him with discovery materials. Cook v. 
State, — S.W3d —, 2017 Tenn. Crim. App. 
LEXIS 265 (Tenn. Crim. App. Apr. 10, 2017). 

Because petitioner did not seek post-convic- 
tion relief on the basis of the ineffective assis- 
tance of appellate counsel, he waived review of 
any error in sentencing. Cook v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 265 
(Tenn. Crim. App. Apr. 10, 2017). 

Defendant’s petition for post-conviction re- 
lief, alleging ineffective assistance of counsel 
and that her guilty pleas were not knowingly or 
voluntarily entered, was properly denied be- 
cause trial counsel performed a thorough inves- 
tigation of the case and advised defendant of 
the nature of the charges, the potential punish- 
ments, and the consequences of pleading guilty; 
defendant acknowledged that counsel had ex- 
plained all the relevant information to her prior 
to her accepting the plea agreement; the record 
belied defendant’s testimony that counsel pres- 
sured her into accepting the plea agreement 
and pleading guilty; and the record supported 
the conclusion that defendant’s guilty pleas 
were knowingly, intelligently, and voluntarily 
entered. Vaughn v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 273 (Tenn. Crim. App. 
Apr. 13, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 524 (Tenn. Aug. 18, 2017). 

Petitioner failed to prove that certain testi- 
mony would have been excluded at trial, plus 
the testimony was corroborated; thus, peti- 
tioner had not shown that counsel or appellate 
counsel were ineffective and petitioner was not 
entitled to relief. Johnson v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 297 (Tenn. Crim. 
App. Apr. 21, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 500 (Tenn. Aug. 16, 
2017). 

Petitioner failed to establish that the marital 
privilege applied to the statement in question, 
and even assuming his wife’s statements were 
communications between the parties, nothing 
showed that the statement originated in confi- 
dence, nor were the other factors for application 
of the privilege shown; counsel was not ineffec- 
tive for failing to further challenge the testi- 
mony on this basis after his objection was 
overruled, and petitioner was not entitled to 
post-conviction relief. Johnson v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 297 
(Tenn. Crim. App. Apr. 21, 2017), appeal denied, 
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— §.W.3d —, 2017 Tenn. LEXIS 500 (Tenn. 
Aug. 16, 2017). 

Without a legal basis for a motion to sup- 
press, counsel was not ineffective for not filing 
such a motion, nor was counsel ineffective for 
excluding this issue on appeal; petitioner was 
not entitled to relief. Johnson v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 297 
(Tenn. Crim. App. Apr. 21, 2017), appeal denied, 
— $.W.3d —, 2017 Tenn. LEXIS 500 (Tenn. 
Aug. 16, 2017). 

In an aggravated rape case, defendant’s pe- 
tition for post-conviction relief was properly 
denied because trial counsel was not ineffective 
for failing to call witnesses to testify that the 
victim and defendant had a relationship prior 
to the attack as the victim consistently testified 
that she did not know defendant; without view- 
ing a photo of defendant, the victim worked 
with a sketch artist to construct an image of her 
attacker, which resembled defendant; he con- 
fessed to choking and raping the victim; the 
victim’s statement to police and her testimony 
at the preliminary hearing and trial were con- 
gruous with defendant’s confession; defen- 
dant’s fingerprints were found on the victim’s 
kitchen window; and his semen was found in 
her underwear. Bledsoe v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 276 (Tenn. Crim. 
App. Apr. 13, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 485 (Tenn. Aug. 18, 
2017). 

Defendant’s petition for post-conviction re- 
lief, alleging that he was denied his right to the 
effective assistance of counsel as counsel did 
not advise him to testify at trial, was properly 
denied because defendant acknowledged that 
he had the right to testify, that it was his 
decision whether to testify, and that trial coun- 
sel discussed with him the advantages and 
disadvantages of testifying; and the post-con- 
viction court found that defendant chose not to 
testify, followed the advice of his family and 
trial counsel, and never indicated that he 
wanted to testify. Oliver v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 306 (Tenn. Crim. 
App. Apr. 25, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 434 (Tenn. July 20, 
2017): 

Defendant was not entitled to post-conviction 
relief because defendant failed to prove, by 
clear and convincing evidence, that trial coun- 
sel was deficient in preparing for trial, inter- 
viewing a witness, failing to file a motion to 
suppress, or causing defendant to reject a plea 
offer. Northener v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 309 (Tenn. Crim. App. 
Apr. 25, 2017). 

In a case in which defendant was convicted of 
possession of a controlled substance in a penal 
institution, defendant’s petition for post-convic- 
tion relief alleging that he received ineffective 
assistance of counsel was properly denied be- 
cause, although defendant argued that trial 
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counsel should have made various objections at 
trial, he failed to provide any proof to support 
his arguments beyond the trial record; he did 
not meet his burden of proving deficiency or 
prejudice because he provided inadequate 
proof; and he offered no explanation in the 
record or on appeal regarding his failure to 
present testimony at the post-conviction hear- 
ing. Parliment v. State, — S.W.38d —, 2017 
Tenn. Crim. App. LEXIS 341 (Tenn. Crim. App. 
May 5, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective because the evidence did not prepon- 
derate against the finding that counsel was the 
more credible witness; counsel testified at the 
hearing that he discussed the plea offer con- 
tained in the letter from the State’s counsel 
with defendant prior to trial; counsel explained 
the possibility of an effective life sentence to 
defendant and discussed the damaging poten- 
tial of the handwritten letter purportedly from 
defendant to the victim with defendant in 
preparation for trial; and the post-conviction 
court found the testimony of defendant’s 
mother that counsel did not discuss the con- 
tents of the letter with defendant incredible 
and unbelievable. Hagerman v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 359 
(Tenn. Crim. App. May 9, 2017), appeal denied, 
— $.W.3d —, 2017 Tenn. LEXIS 580 (Tenn. 
Sept. 20, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied because trial counsel was 
not ineffective in allowing defense’s expert wit- 
ness to testify at trial that defendant was 
competent to stand trial while simultaneously 
allowing him to testify as to defendant’s dimin- 
ished capacity at the time of the offense as the 
post-conviction court determined that the jury 
would not have been confused by the expert 
witness’s testimony. Buford v. State, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 353 (Tenn. 
Crim. App. May 9, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied because defendant was not 
denied effective assistance of counsel when 
trial counsel recalled defendant’s sister as a 
defense witness, after she testified in the 
State’s case-in-chief, as counsel testified that he 
recalled her to aid the theory of defendant’s 
diminished capacity at the time he killed the 
victim; once the State attempted to introduce 
the new prior bad act evidence, trial counsel 
immediately and strenuously objected; and had 
trial counsel known prior to recalling the sister 
as a defense witness that the newly discovered 
prior bad act evidence was going to be offered 
and admitted, it was highly unlikely that she 
would have been recalled as a defense witness. 
Buford v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 353 (Tenn. Crim. App. May 9, 
2017). 
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Defendant’s petition for post-conviction relief 
was properly denied because defendant failed 
to demonstrate ineffective assistance of counsel 
based on trial counsel’s failure to prepare and 
present a viable defense as the record showed 
that trial counsel, assisted by two other law- 
yers, a law student, and an investigator, 
mounted a vigorous defense. Buford v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 353 
(Tenn. Crim. App. May 9, 2017). 

Post-conviction court did not err in denying 
defendant’s petition for post-conviction relief, 
in which he alleged that he was denied the 
effective assistance of counsel, because the re- 
cord amply supported the post-conviction 
court’s determinations that defendant was not 
credible as the court emphasized that defen- 
dant testified that he had lied on more than one 
occasion during the guilty plea proceedings; 
and defense counsel met with the prosecutor, 
reviewed all the discovery and evidence, filed 
appropriate pleadings, met with defendant nu- 
merous times and ultimately negotiated a plea 
with a sentence carrying only one-eighth of 
defendant’s potential exposure. Lequire v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 390 (Tenn. Crim. App. May 15, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
516 (Tenn. Aug. 16, 2017). 

Defendant failed to show that defendant re- 
ceived ineffective assistance of counsel because 
defendant failed to present clear and convinc- 
ing evidence of ineffective assistance by counsel 
failing to subpoena certain witnesses to testify 
at trial and by counsel failing to obtain a 
mental evaluation of defendant at the time of 
the offense and at the time of the trial. Spicer v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 392 (Tenn. Crim. App. May 16, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
591 (Tenn. Sept. 22, 2017). 

Defendant’s petition for post-conviction re- 
lef, arguing that his guilty plea was involun- 
tary and unknowing, was properly denied be- 
cause trial counsel was not ineffective as he 
testified that he advised defendant of his 
rights, including the right to a second jury trial; 
however, defendant told trial counsel that he 
wanted to accept the plea agreement, and coun- 
sel stated that defendant was eager to sign the 
plea agreement. Hodges v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 408 (Tenn. Crim. 
App. May 16, 2017). 

Defendant’s petition for post-conviction re- 
lief, arguing that trial counsel was ineffective 
in failing to present an alibi witness at trial, 
was properly denied because trial counsel tes- 
tified that he was not advised of an alibi wit- 
ness; and trial counsel noted that even if he had 
been advised of the alibi witness, it would not 
have made a difference in defendant’s case as 
the offense actually occurred on July 28, the 
day before the alibi witness said she celebrated 
her birthday with defendant. Bates v. State, — 
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S.W.3d —, 2017 Tenn. Crim. App. LEXIS 403 
(Tenn. Crim. App. May 17, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 481 
(Tenn. Aug. 18, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive in preparing the certified questions of law 
and in educating defendant on the applicable 
law because he was advised of the procedural 
risks of the certified questions; counsel advised 
him that she could not guarantee that his 
questions would be deemed dispositive by the 
appellate court; counsel did not guarantee him 
success on appeal; and counsel advised defen- 
dant that, although not all questions would be 
deemed dispositive, she chose to include them 
as the appellate court sometimes overlooked 
whether a question was dispositive and re- 
viewed it, but counsel did not guarantee that 
the appellate court would address the non- 
dispositive questions. King v. State, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 570 (Tenn. 
Crim. App. June 28, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 675 (Tenn. Oct. 4, 
2017). 

In a case in which defendant pled guilty to 
multiple drug and money laundering crimes in 
three separate counties, defendant’s petition 
for post-conviction relief, claiming that he re- 
ceived ineffective assistance of counsel, was 
properly denied as defendant’s plea was en- 
tered knowingly and voluntarily because coun- 
sel and defendant weighed the risk of taking 
his case to trial, where he faced a lengthy 
sentence approaching 100 years but retained 
all his rights of appeal, versus entering a guilty 
plea for a sentence of 40 years but reduced 
rights of appeal; and defendant affirmed that 
he was asked at the guilty plea hearing 
whether he understood his right to trial and 
that he was giving up that right, which he 
stated he did. King v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 570 (Tenn. Crim. App. 
June 28, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 675 (Tenn. Oct. 4, 2017). 

After reviewing the briefs from the direct 
appeal, the evidence did not preponderate 
against the post-conviction court’s finding that 
counsel fully briefed defendant’s argument re- 
lated to the probable cause requirement in the 
wiretapping statute, and that she addressed 
the subsections of that statute in her brief that 
she felt most strongly aided her argument that 
the wiretaps were unlawful; and, while the 
appellate court’s decision limited defendant's 
argument, defendant did not show that counsel 
was ineffective in that regard as she made a 
strategic decision to focus her argument in the 
reply brief, which the appellate court would not 
second guess. King v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 570 (Tenn. Crim. App. 
June 28, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 675 (Tenn. Oct. 4, 2017). 
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In a case in which defendant pled guilty to 
multiple drug and money laundering crimes in 
three separate counties, defendant’s petition 
for post-conviction relief, claiming that he re- 
ceived ineffective assistance of counsel, was 
properly denied as defendant’s plea was en- 
tered knowingly and voluntarily because coun- 
sel and defendant weighed the risk of taking 
his case to trial, where he faced a lengthy 
sentence approaching 100 years but retained 
all his rights of appeal, versus entering a guilty 
plea for a sentence of 40 years but reduced 
rights of appeal; and defendant affirmed that 
he was asked at the guilty plea hearing 
whether he understood his right to trial and 
that he was giving up that right, which he 
stated he did. King v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 571 (Tenn. Crim. App. 
June 28, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 671 (Tenn. Oct. 4, 2017). 

After reviewing the briefs from the direct 
appeal, the evidence did not preponderate 
against the post-conviction court’s finding that 
counsel fully briefed defendant’s argument re- 
lated to the probable cause requirement in the 
wiretapping statute, and that she addressed 
the subsections of that statute in her brief that 
she felt most strongly aided her argument that 
the wiretaps were unlawful; and, while the 
appellate court’s decision limited defendant’s 
argument, defendant did not show that counsel 
was ineffective in that regard as she made a 
strategic decision to focus her argument in the 
reply brief, which the appellate court would not 
second guess. King v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 571 (Tenn. Crim. App. 
June 28, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 671 (Tenn. Oct. 4, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive in preparing the certified questions of law 
and in educating defendant on the applicable 
law because ne was advised of the procedural 
risks of the certified questions; counsel advised 
him that she could not guarantee that his 
questions would be deemed dispositive by the 
appellate court; counsel did not guarantee him 
success on appeal; and counsel advised defen- 
dant that, although not all questions would be 
deemed dispositive, she chose to include them 
as the appellate court sometimes overlooked 
whether a question was dispositive and re- 
viewed it, but counsel did not guarantee that 
the appellate court would address the non- 
dispositive questions. King v. State, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 571 (Tenn. 
Crim. App. June 28, 2017), appeal denied, — 
$.W.3d —, 2017 Tenn. LEXIS 671 (Tenn. Oct. 4, 
2017). 

Defendant failed to establish by clear and 
convincing evidence that plea counsel was de- 
ficient for failing to adequately explain the 
concept of criminal responsibility for the con- 
duct of another, failed to show that counsel was 
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deficient for advising defendant to accept the 
plea deal, failed to prove by clear and convinc- 
ing evidence that counsel forced defendant to 
plead guilty, and failed to show that defendant 
was prejudiced by counsel’s representations to 
defendant about consecutive sentencing. Green 
v. State, — S.W.38d —, 2017 Tenn. Crim. App. 
LEXIS 594 (Tenn. Crim. App. July 7, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
785 (Tenn. Nov. 16, 2017). 

Evidence did not preponderate against the 
post-conviction court’s findings that defense 
counsel was not deficient and that petitioner 
suffered no prejudice when defense counsel did 
not file a motion to suppress the evidence seized 
from a backpack. When asked by the police 
about the backpack, petitioner disclaimed own- 
ership. Abernathy v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 602 (Tenn. Crim. ie 
July 10, 2017), appeal denied, — S.W.3d — 
2017 Tenn. LEXIS 793 (Tenn. Nov. 16, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied because trial counsel was 
not deficient for failing to adequately advise 
defendant about sentencing ranges or his clas- 
sification as a Range I offender; for failing to 
advise defendant to proceed to trial as the 
prosecutor stated that the State would be able 
to call witnesses that would identify defendant 
as the man who held the victim at gunpoint 
during the robbery preceding the victim’s mur- 
der, and that defendant confessed to murdering 
the victim; and for failing to object to defen- 
dant’s plea on the basis that he was a minor as 
he was properly before the criminal court as an 
adult. Cunningham v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 611 (Tenn. Crim. App. 
July 12, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 658 (Tenn. Oct. 5, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive for failing to call witnesses because counsel 
met with defendant, developed an appropriate 
trial strategy, and investigated the case ad- 
equately; defendant offered alibi witnesses to 
counsel, but those witnesses were not with 
defendant at the time of the offense and seemed 
skeptical about whether he had committed the 
shooting; counsel used sound legal discretion 
when choosing not to present those witnesses; 
and defendant did not present those witnesses 
at his post-conviction hearing, and one of them, 
his sister, declined to testify at the post-convic- 
tion hearing. Hollins v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 612 (Tenn. Crim. 
App. July 12, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 837 (Tenn. Nov. 21, 
2017). 

Counsel filed the motion for new trial one day 
late, but despite the late filing, the motion was 
heard by the trial court; although petitioner 
alleged ineffective assistance, she was not 
prejudiced because the appellate court re- 
viewed her issues beyond sufficiency of the 
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evidence, and thus she was not barred from 
pursuing issues on appeal, for purposes of 
T.C.A. § 40-30-113, and she was not entitled to 
post-conviction relief, for purposes of T.C.A. 
§§ 40-30-1038, 40-30-110(f). Summers v. State, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 619 
(Tenn. Crim. App. July 14, 2017). 

Counsel was not ineffective for failing to file a 
written motion for severance because none was 
required, and counsel was not ineffective for 
failing to raise the severance issue during the 
trial because such a motion had to be made 
pre-trial unless it was based on a ground not 
previously known, and petitioner did not claim 
that counsel was unaware of the statement in 
question; thus, petitioner was not entitled to 
post-conviction relief, for purposes of T.C.A. 
§§ 40-30-103, 40-30-110(. Summers v. State, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 619 
(Tenn. Crim. App. July 14, 2017). 

Counsel made a sound tactical decision to 
confront an inculpatory statement head-on, 
and later abandon the self-defense theory after 
none of the witnesses testified that they saw 
the gun in petitioner’s hand at the scene; peti- 
tioner had not met her burden of overcoming 
the strong presumption that counsel provided 
adequate assistance, nor could petitioner estab- 
lish prejudice, and thus she was not entitled to 
post-conviction relief, for purposes of T.C.A. 
§§ 40-30-1003, 40-30-110(f). Summers v. State, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 619 
(Tenn. Crim. App. July 14, 2017). 

Petitioner failed to establish that counsel’s 
performance in arguing for severance was defi- 
cient; there was no transcript provided of any 
hearing on the severance motion, the court had 
previously held that the severance issue was 
without merit given the proof the State could 
have presented in a separate trial against pe- 
titioner, there was no reason to deviate from 
the court’s prior evaluation, and petitioner was 
not entitled to post-conviction relief, for pur- 
poses of T.C.A. §§ 40-30-103, 40-30-110(f). 
Summers v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 619 (Tenn. Crim. App. July 
14, 2017). 

Because codefendant testified and was sub- 
ject to cross-examination by petitioner’s coun- 
sel, the admission of his statement implicating 
petitioner did not violate case law and sever- 
ance was not required; petitioner failed to show 
deficiency or prejudice and was not entitled to 
post-conviction relief, for purposes of T.C.A. 
§§ 40-30-1038, 40-30-110(f). Summers v. State, 
—§.W.3d —, 2017 Tenn. Crim. App. LEXIS 619 
(Tenn. Crim. App. July 14, 2017). 

Even though the completed offense of volun- 
tary manslaughter was defined as a dangerous 
felony under T.C.A. § 39-17-1324(i)(1)(C), the 
trial court specified attempt to commit volun- 
tary manslaughter, and without knowing that 
the completed offense of voluntary manslaugh- 
ter in count one was a statutorily enumerated 
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dangerous felony, it was’ reasonable that the 
jury considered only the attempted voluntary 
manslaughter in count two as the underlying 
felony; counsel was not deficient and petitioner 
was not entitled to post-conviction relief, for 
purposes of T.C.A. §§ 40-30-1038, 40-30-110(f). 
Summers v. State, — S.W.38d —, 2017 Tenn. 
Crim. App. LEXIS 619 (Tenn. Crim. App. July 
14, 2017). 

Counsel made a valid strategic decision not 
to object to the State’s closing arguments and 
thus counsel did not render constitutionally 
deficient performance, plus none of the state- 
ments were so inflammatory as to have consti- 
tuted reversible error; thus, petitioner did not 
suffer any prejudice and thus was not entitled 
to post-conviction relief, for purposes of T.C.A. 
§§ 40-30-103, 40-30-110(f). Summers v. State, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 619 
(Tenn. Crim. App. July 14, 2017). 

Record supported the denial of post-convic- 
tion relief under T.C.A. § 40-30-103 as peti- 
tioner failed to prove by clear and convincing 
evidence that counsel’s representation was de- 
ficient or prejudicial under T.C.A. § 40-30- 
110(f); counsel’s decision to advise petitioner 
against testifying in the second trial was rea- 
sonable trial strategy, and given the over- 
whelming evidence against him, he could not 
establish that, but for counsel’s alleged errors, 
the outcome would have differed. Goodrum v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 650 (Tenn. Crim. App. July 25, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
771 (Tenn. Nov. 16, 2017). 

Only proof of trial counsel’s failure to file a 
motion for a new trial was an affidavit attached 
to the petition, and although affidavits could be 
attached under T.C.A. § 40-30-104(e), affida- 
vits were generally inadmissible at evidentiary 
hearings; the affidavit was not considered, pe- 
titioner was unable to show ineffective assis- 
tance, and he was not entitled to post-convic- 
tion relief, for purposes of T.C.A. §§ 40-30-103, 
40-30-110(f). Heath v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 684 (Tenn. Crim. App. 
Aug. 7, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied because, although appel- 
late counsel’s performance was deficient as she 
filed a brief asserting insufficiency of the evi- 
dence based on law no longer in effect, defen- 
dant failed to show that he was prejudiced by 
appellate counsel’s deficient performance as he 
did not show that the outcome would have been 
different even if appellate counsel filed a reply 
brief arguing the new sufficiency of the evi- 
dence standard; defendant further failed to 
assert what appealable issues were present 
that appellate counsel failed to pursue; and 
appellate counsel’s deficiencies did not rise to 
the level of structural defect constituting a 
complete denial of counsel. Byrd v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 749 
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(Tenn. Crim. App. Aug. 24, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 823 
(Tenn. Nov. 16, 2017). 

Despite defendant’s waiver of a claim of inef- 
fective assistance of counsel, defendant failed 
to prove any of defendant’s claims by clear and 
convincing evidence because, with regard to 
witness preparation and strategy, defendant 
failed to present the testimony of any proposed 
witnesses to show how counsel’s failure to call 
them at trial inured to defendant’s prejudice 
and the strategic decisions of counsel were 
challengeable as counsel testified the decisions 
were made after adequate preparation and de- 
fendant offered no proof otherwise. Brandon v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 754 (Tenn. Crim. App. Aug. 25, 2017). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied as trial counsel did not fail to 
explain the case and the witnesses against him 
because trial counsel testified at the hearing 
that she gave defendant access to his discovery 
materials through her website and that defen- 
dant was able to communicate with her 
through the website by sending her messages; 
trial counsel did not recall defendant’s giving 
her the name of any alibi witnesses; defendant 
did not produce the alibi witness that he 
claimed trial counsel was ineffective for failing 
to present to the trial court; and trial counsel 
did not promise defendant special parole. 
Tucker v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 789 (Tenn. Crim. App. Aug. 31, 
2017). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied because there was no reason- 
able probability that a jury instruction which 
clarified the mens rea elements of the crime of 
aggravated sexual battery would have resulted 
in acquittal on any of the offenses as the evi- 
dence established only an intentional touching, 
and there was no evidence that defendant’s 
numerous sexual crimes against his daughter 
were committed knowingly or recklessly but 
not intentionally. Crim v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 804 (Tenn. Crim. 
App. Sept. 5, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 854 (Tenn. Dec. 6, 2017). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied because the record did not 
preponderate against the _ post-conviction 
court’s finding that the issue of coercion 
through promises and the voluntariness of de- 
fendant’s confession was raised, and trial coun- 
sel did not provide deficient representation. 
Crim v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 804 (Tenn. Crim. App. Sept. 5, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 854 (Tenn. Dec. 6, 2017). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
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properly denied because the instruction to the 
jury that it had to unanimously have a reason- 
able doubt as to defendant’s guilt regarding the 
charged offense before it could acquit him and 
consider a lesser-included offense was sup- 
ported by the pattern jury instructions and the 
case law. Crim v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 804 (Tenn. Crim. App. 
Sept. 5, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 854 (Tenn. Dec. 6, 2017). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied because defendant did not 
present the testimony of the counselor from 
Pennsylvania who initially interviewed the vic- 
tim regarding the abuse at the post-conviction 
hearing; and trial counsel testified that the 
victim had made one statement recorded by the 
Pennsylvania authorities which was relevant 
to the defense, but the record did not contain 
any testimony or other evidence regarding 
what the Pennsylvania counselor’s testimony 
would have been. Crim v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 804 (Tenn. Crim. 
App. Sept. 5, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 854 (Tenn. Dec. 6, 2017). 

Defendant was not entitled to post-conviction 
relief because defendant failed to offer any 
evidence at a post-conviction hearing that the 
challenged actions of defendant’s counsel; fail- 
ure to call a witness to testify, failure to object 
to the testimony of a witness, failure to ad- 
equately prepare a witness to testify, failure to 
adequately question witnesses, failure to object 
to the admission of evidence, and failure to 
effectively cross examine witnesses were any- 
thing but tactical decisions made after ad- 
equate preparation for trial. Saitta v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 825 
(Tenn. Crim. App. Sept. 8, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied because defendant did not 
show actual prejudice by trial counsel’s failure 
to include the every issue that defendant 
wanted raised in the motion for new trial; in his 
argument in his brief, defendant did not specify 
what issues trial counsel should have raised in 
the motion for new trial; and defendant failed 
to state in his brief how the exclusion of any 
issue affected the outcome of his case; thus, 
defendant waived his issue concerning ineffec- 
tive assistance of counsel as he did not cite to 
the record in support of his argument, and he 
failed to identify the issues that counsel failed 
to raise in the motion for new trial. McNutt v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 828 (Tenn. Crim. App. Sept. 8, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied because trial counsel did 
not fail to conduct a reasonable investigation 
into the case as counsel secured the services of 
an investigator and conducted his own pretrial 
investigation, which included interviewing wit- 
nesses; defendant presented no fact or circum- 
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stance of consequence that counsel failed to 
uncover during his pretrial investigation; a full 
hearing occurred during which defendant ex- 
pressed that he wished to testify in his own 
defense, even understanding that he would be 
impeached by his prior convictions; and the 
statements that defendant called inconsistent 
statements were not inconsistent with the wit- 
ness’s testimony at trial. Russ v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 833 
(Tenn. Crim. App. Sept. 8, 2017). 

Petitioner was not entitled to post-conviction 
relief under T.C.A. §§ 40-30-103, 40-30-110(f), 
given that deficient performance was not 
shown; counsel’s conclusion that State v. Wat- 
kins regarding double jeopardy would apply in 
this case was reasonable, there was no indica- 
tion that counsel was inadequately prepared, 
and his decision to forego an argument for the 
application of other case law was a reasonable 
tactical decision, plus no prejudice was found in 
any event. Johnson v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 848 (Tenn. Crim. App. 
Sept. 15, 2017). 

Defendant was not entitled to post-conviction 
relief because defendant failed to present clear 
and convincing evidence that defense counsel 
provided ineffective assistance, with regard to 
counsel filing a motion for a change of venue, 
instead of a motion for recusal, to address 
defendant’s concern about being treated fairly 
by the clerk’s office when the alleged victim’s 
father was an employee of the trial court clerk’s 
office, as counsel’s decision was a strategic one 
in that counsel believed that a motion for recu- 
sal would not have succeeded. Poston v. State, 
— S.W.3d —, 2017 Tenn. Crim. App. LEXIS 858 
(Tenn. Crim. App. Sept. 22, 2017). 

Post-conviction court properly denied defen- 
dant’s petition for relief because his counsel 
testified that she met with defendant several 
times to discuss his cases, that she believed the 
State’s evidence against defendant was strong, 
and that she secured a plea offer that was more 
favorable than the previous plea offer conveyed 
through defendant’s former counsel, defendant 
did not offer any testimony or other evidence 
that might have supported a possible defense to 
the charges or prove that, but for any error on 
counsel’s part, he would not have pleaded 
guilty and would have insisted on going to trial, 
and the plea colloquy showed that he under- 
stood the charges against him and the potential 
sentences. Clark v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 903 (Tenn. Crim. App. 
Oct. 6, 2017). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of appellate 
counsel was properly denied because appellate 
counsel testified that he made a strategic deci- 
sion not to raise the suppression issue after 
considering the facts and the law as he did not 
believe that the appellate court would find that 
the issue had merit; and defendant did not 
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show that the issue had any merit as the only 
evidence that defendant did not initiate contact 
with law enforcement was his testimony at the 
post-conviction hearing, which would not have 
been available to appellate counsel; and he 
agreed that the lieutenant read the Miranda 
warnings to him and that he waived his rights 
before making his statement. Rice v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 910 
(Tenn. Crim. App. Oct. 12, 2017). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of trial counsel 
was properly denied because trial counsel was 
not ineffective (1) in failing to request a jury 
instruction on corroboration of accomplice tes- 
timony as the witness was not an accomplice 
because the witness testified that defendant 
twice approached him and discussed robbing 
the victim, and both times he refused to help; 
and defendant’s own statement did not impli- 
cate the witness in planning, committing, or 
sharing in the proceeds from the robbery; and 
(2) in failing to move for a judgment of acquittal 
on the basis of inconsistent verdicts as the proof 
supported defendant’s convictions for facilita- 
tion and felony murder. Rice v. State, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 910 (Tenn. 
Crim. App. Oct. 12, 2017). 

Court of criminal appeals concluded that the 
evidence in the record did not preponderate 
against the judgment of the post-conviction 
court denying post-conviction relief. Although 
petitioner argued that she received ineffective 
assistance of counsel based on counsel’s failure 
to call certain witnesses and introduce certain 
evidence, the court of criminal appeals declined 
to second-guess a reasonably based trial strat- 
egy. Crews v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 916 (Tenn. Crim. App. Oct. 
16, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied as his original trial coun- 
sel were not ineffective because counsel ques- 
tioned each juror about whether their past 
experiences would affect their ability to remain 
impartial and neutral, and the jurors stated 
they could remain impartial despite their expe- 
riences; counsel moved to suppress defendant’s 
statement but were simply unsuccessful; defen- 
dant did not identify any potential witness 
counsel should have called to testify; at the 
time of defendant’s trial, there was no absolute 
prohibition to a juror being permitted to ques- 
tion a witness; and, in the failure to investigate 
claim, defendant failed to reference any other 
evidence his attorneys should have uncovered. 
Odom v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 922 (Tenn. Crim. App. Oct. 20, 
2017). 

In a capital murder case, defendant’s petition 
for post-conviction relief was properly denied as 
counsel were not ineffective at the second re- 
sentencing hearing in failing to investigate 
defendant’s guilt to determine whether a re- 
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sidual doubt defense was viable because defen- 
dant offered absolutely no evidence that coun- 
sel should have presented in support of a 
residual doubt defense during resentencing. 
Odom v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 922 (Tenn. Crim. App. Oct. 20, 
2017). 

In a capital murder case, defendant’s petition 
for post-conviction relief was properly denied as 
his counsel did not render ineffective assistance 
during the third sentencing hearing by not 
timely investigating, obtaining, and presenting 
evidence of his neurological and cognitive im- 
pairments in mitigation because counsel ex- 
plained that they chose not to focus their de- 
fense on defendant’s brain damage as counsel 
did not want evidence introduced that defen- 
dant could not control his impulses and would 
not attempt escape in the future because that 
would contradict their theory that defendant 
had become well-adjusted in prison, was 
viewed as a model inmate, and did not pose any 
future danger in prison. Odom v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 922 
(Tenn. Crim. App. Oct. 20, 2017). 

In a capital murder case, defendant’s petition 
for post-conviction relief was properly denied as 
counsel reviewed all relevant records, dis- 
cussed a possible mental health defense, con- 
sidered results from previous hearings, and 
decided, based upon defendant’s station in life 
at the time of the second resentencing hearing, 
that their best defense was to generate empa- 
thy through family testimony and demonstrate 
that defendant would not pose any future dan- 
ger because he would never be released from 
prison, even with a life sentence; and counsel 
did not err in calling a clinical psychologist as a 
witness to testify that defendant would con- 
tinue to thrive in the structured environment 
in prison if given a life sentence. Odom v. State, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 922 
(Tenn. Crim. App. Oct. 20, 2017). 

In a capital murder case, defendant’s petition 
for post-conviction relief was properly denied as 
counsels’ failure to present evidence of defen- 
dant’s brain damage at the 2007 resentencing 
hearing did not prejudice him because neither 
of defendant’s doctors could specifically state 
whether defendant’s brain damage affected his 
actions at the time of the murder; and both 
doctors commented on defendant’s inability to 
control his impulses, something which trial 
counsel was keen on keeping from the jury as it 
would have hampered counsels’ theory of miti- 
gation that defendant would continue to thrive 
in the structured environment in prison if given 
a life sentence. Odom v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 922 (Tenn. Crim. 
App. Oct. 20, 2017). 

In a capital murder case, defendant’s petition 
for post-conviction relief was properly denied as 
counsel did introduce evidence at the 2007 
resentencing hearing that defendant suffered 
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repeated sexual assaults as a child and adoles- 
cent to empathy from the jury, but counsel 
made a strategic decision to exclude extensive 
evidence relating to defendant’s time in a Mis- 
SiSSippi prison as counsel was unsuccessfully in 
precluding opening the door to evidence about 
defendant’s prior escape from prison. Odom v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 922 (Tenn. Crim. App. Oct. 20, 2017). 

In a capital murder case, defendant’s petition 
for post-conviction relief was properly denied as 
counsel were not ineffective during closing ar- 
guments during the second resentencing hear- 
ing because, although the prosecutor repeat- 
edly referred to the crime scene photos during 
her closing remarks as the worst of the worst, 
in rebuttal, defense counsel attempted to de- 
fuse the State’s emphasis on the photographs 
and to dispute the fact that defendant’s case 
was the worst of the worst; and counsels’ re- 
marks were not an admission that defendant’s 
actions warranted the death penalty. Odom v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 922 (Tenn. Crim. App. Oct. 20, 2017). 

In a capital murder case, defendant’s petition 
for post-conviction relief was properly denied as 
counsel were not ineffective for failing to object 
to a statement made by the prosecutor during 
closing arguments in the 2007 resentencing 
hearing that defendant anally raped the victim 
when no evidence was introduced to support 
that statement because defense counsel were 
not questioned about why they did not object to 
the statement; trial counsel could have decided 
not to object for several valid reasons, including 
not wanting to emphasize the unfavorable 
statements; and trial counsel was not given the 
opportunity to explain why they did not object 
to the allegedly prejudicial remarks. Odom v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 922 (Tenn. Crim. App. Oct. 20, 2017). 

In a capital murder case, defendant’s petition 
for post-conviction relief was properly denied as 
counsel were not ineffective for failing to object 
to the prosecutor’s definition of mitigation dur- 
ing closing arguments in the 2007 resentencing 
hearing because defendant did not demonstrate 
how trial counsels’ failure to object to the pros- 
ecutor’s remarks was anything other than a 
tactical decision; counsel were not asked why 
they did not object to that particular statement; 
and the jury was properly instructed on its duty 
under the law. Odom v. State, — S.W.3d:-—, 
2017 Tenn. Crim. App. LEXIS 922 (Tenn. Crim. 
App. Oct. 20, 2017). 

In a capital murder case, defendant’s petition 
for post-conviction relief was properly denied as 
counsel were not ineffective during the resen- 
tencing hearing in 2007 by failing to object to 
the State’s reliance on his previous juvenile 
conviction for first degree murder because 
counsel decided not to contest the prior convic- 
tion as they believed it could benefit their 
argument to the jury that defendant would 
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never be released from prison if given a life 
sentence; and, even if counsel had decided to 
file the motion to strike consideration of defen- 
dant’s juvenile conviction, it would have been 
denied as there was no constitutional or statu- 
tory restriction against the use of defendant’s 
prior juvenile conviction for first degree mur- 
der. Odom v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 922 (Tenn. Crim. App. Oct. 
20, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive because defendant did not present as a 
witness at the post-conviction hearing the indi- 
vidual or individuals who he claimed should 
have been called to testify at trial; counsel’s 
decision not to introduce at trial the victim’s 
interview or have the victim’s examiner testify 
were strategic decisions designed to shield the 
jury from further exposure to the victim’s state- 
ments about his sexual abuse by defendant; 
and counsel’s strategy also prevented the jury 
from hearing evidence that defendant had 
sexually abused other children. Lewis v. State, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 929 
(Tenn. Crim. App. Oct. 23, 2017). 

Petitioner failed to show any development in 
his case that counsel failed to communicate to 
him, such that counsel was not deficient in his 
communication; moreover, petitioner failed to 
show that he was prejudiced, counsel’s lack of 
communication did not affect petitioner’s guilty 
plea, and he was not entitled to post-conviction 
relief under T.C.A. §§ 40-30-103, 40-30-110(f) 
on the basis of ineffective assistance of counsel. 
McWilliams v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 942 (Tenn. Crim. App. Nov. 
2, 2017). 

Evidence did not preponderate against the 
finding that counsel knew all there was to know 
about the case, and even if counsel did not 
formally file for discovery, he was not deficient 
in that regard; moreover, prejudice was not 
shown and petitioner was not entitled to post- 
conviction relief under T.C.A. §§ 40-30-103, 40- 
30-110(f) on the basis of ineffective assistance of 
counsel. McWilliams v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 942 (Tenn. Crim. 
App. Nov. 2, 2017). 

With regard to counsel’s investigation of a 
mental health defense, counsel used his expe- 
rience to determine that petitioner did not meet 
the criteria for an insanity defense, and the 
only way for petitioner to show prejudice was to 
present testimony that would be the basis for 
that defense, but petitioner made no such 
showing; thus, he was not entitled to post- 
conviction relief under T.C.A. §§ 40-30-103, 40- 
30-110(f) on the basis of ineffective assistance of 
counsel. McWilliams v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 942 (Tenn. Crim. 
App. Nov. 2, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied because the post-convic- 
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tion court found that there was no basis to 
suppress the drugs; and, even if trial counsel’s 
filing of the motion to suppress had not been 
circumvented by defendant’s entry of his guilty 
plea, he did not show that he was prejudiced by 
the failure to file the motion. Holley v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 949 
(Tenn. Crim. App. Nov. 9, 2017). 

Defendant was not entitled to post-conviction 
relief, when defendant alleged that defendant’s 
trial counsel provided ineffective assistance of 
counsel, because (1) trial counsel obtained an 
automobile accident reconstruction expert who 
presented evidence favorable to defendant; and 
(2) trial counsel’s advice to defendant not to 
testify was a reasonable strategic decision, 
given defendant’s criminal history and state- 
ment admitting fault for the vehicular accident 
to an investigating officer. Krasovic v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 964 
(Tenn. Crim. App. Nov. 14, 2017). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied because defense counsel was 
prepared for a trial; counsel investigated the 
crime scene, reviewed discovery, and summa- 
rized witness statements; counsel said that he 
worked about 150 hours on defendant’s case 
and that he provided defendant with the dis- 
covery and the ballistic evidence; counsel met 
numerous times with defendant to review the 
evidence and to discuss the State’s plea offer; 
and he said he answered defendant’s questions 
regarding the plea offer, that he subpoenaed 
witnesses for the sentencing hearing, and that 
he was prepared for the sentencing hearing. 
Smith v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 959 (Tenn. Crim. App. Nov. 14, 
2017). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied because, given the fact that 
possession of the drugs could be attributed to 
the leaseholder, the decision not to assert 
standing to contest the search was a reasonable 
strategic decision, and the motion to suppress 
was unlikely to succeed. McCathern v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 962 
(Tenn. Crim. App. Nov. 14, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied because, although coun- 
sel’s advice to plead guilty constituted deficient 
performance, as by pleading guilty to aggra- 
vated burglary, defendant acknowledged that 
he intended to possess cocaine with the intent 
to sell or deliver it, and that he actually pos- 
sessed the cocaine, defendant was not preju- 
diced by counsel’s deficient performance as he 
did not show a reasonable probability that the 
jury would have entertained reasonable doubt 
regarding the drug charge had he not acknowl- 
edged guilt of the aggravated burglary charge 
because he entered an apartment that ap- 
peared to function solely as a cocaine dispen- 
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sary with co-defendant, who had cocaine, a gun, 
and two sets of scales. McCathern v. State, — 
S$.W.3d —, 2017 Tenn. Crim. App. LEXIS 962 
(Tenn. Crim. App. Nov. 14, 2017). 

Defendant was not entitled to post-conviction 
relief because defendant failed to show ineffec- 
tive assistance of counsel based upon counsel 
failing to move to suppress the evidence against 
defendant, failing to file a motion regarding the 
lack of a video recording from an officer’s in-car 
video camera, and failing to file a motion for a 
new trial. Dunn v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 975 (Tenn. Crim. App. 
Nov. 20, 2017). 

Petitioner failed to show that the State ever 
extended a plea offer, and counsel could not be 
found ineffective for failing to communicate an 
offer that never existed; the State was under no 
obligation to enter into plea negotiations, and 
when the State rejected petitioner’s original 
offer to plead guilty, counsel rightfully prepared 
for trial, such that petitioner failed to show that 
counsel’s actions were ineffective and he was 
not entitled to post-conviction relief under 
T.C.A. §§ 40-30-103, 40-30-110(f). Cunningham 
yv. State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 983 (Tenn. Crim. App. Nov. 28, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied as lead counsel was not 
ineffective because defendant failed to show 
that he was prejudiced by lead counsel’s han- 
dling of the McDaniel hearing request as the 
testimony of the doctor who performed the 
victim’s autopsy about the direction defen- 
dant’s car was traveling when it struck the 
victim, and specifically her testimony about the 
injuries left by the car’s heat shield, was not 
outside her area of expertise; there was no error 
in the doctor’s opinion that the manner of death 
was homicide; and lead counsel was aware of 
the doctor’s opinions regarding the manner of 
death and direction of travel of defendant’s car, 
and he had extensively prepared for the doc- 
tor’s testimony. Cornwell v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 994 (Tenn. Crim. 
App. Dec. 1, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied as lead counsel was not 
ineffective because defendant did not establish 
that he was prejudiced by lead counsel’s failure 
to timely inspect defendant’s car as there was 
no exculpatory evidence to be preserved on 
defendant’s car; and, despite the fact that the 
car had been stored outside, defendant’s expert 
accident reconstructionist was still able to 
opine that the physical evidence was consistent 
with defendant’s explanation of the incident in 
which the victim was run over by defendant’s 
car and to testify that he did not believe that 
the officers’ opinions that the victim was struck 
in one direction could be proven by the evi- 
dence. Cornwell v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 994 (Tenn. Crim. App. 
Dec. 1, 2017). 
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Defendant’s petition for post-conviction relief 
was properly denied as lead counsel was not 
ineffective for failing to object and properly 
cross-examine the doctor who performed the 
victim’s autopsy because lead counsel’s attempt 
to impeach the doctor, although ill-advised 
given that lead counsel mistakenly stated that 
the doctor said the car backed over the victim, 
was not deficient because lead and co-counsel 
believed that the doctor had confirmed defen- 
dant’s version of the incident at a prior hearing 
and had weighed the possible benefits of im- 
peaching the doctor with a prior statement that 
confirmed defendant’s story against the pos- 
sible risks, including the doctor’s denial that 
she had said that defendant’s car backed over 
the victim. Cornwell v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 994 (Tenn. Crim. App. 
Dec. 1, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied because there was nothing 
in the trial court record or the appellate court’s 
opinion on direct appeal that would demon- 
strate a specific bias against defendant as no 
evidence showed that the trial judge’s out-of- 
court misconduct pierced the veil of judicial 
impartiality in defendant’s trial proceedings; 
and the evidence did not show that the trial 
judge was impaired, based on an addiction to 
pain killers, during the trial or in denying 
defendant’s motion for new trial. Cornwell v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 994 (Tenn. Crim. App. Dec. 1, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied because there was no evi- 
dence in the trial record that the trial judge 
ever expressed dissatisfaction or disagreement 
with the weight of the evidence or that he had 
absolved himself of his responsibility to act as 
the thirteenth juror as he denied defendant’s 
motion for new trial in a written order that 
stated the verdict of the jury was specifically 
approved by the court, which was sufficient to 
establish that the trial judge approved the 
verdict as the thirteenth juror. Cornwell v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 994 (Tenn. Crim. App. Dec. 1, 2017). 

Defendant failed to show ineffective assis- 
tance of counsel because his counsel had a 
mental health evaluation conducted on defen- 
dant at the outset of counsel’s representation 
which revealed that defendant understood the 
charges against him and was competent to aid 
counsel in his defense. Furthermore, because 
defendant failed to call an educational special- 
ist trained in mental defects and retardation 
during the post-conviction hearing, he could not 
meet his burden of proof Curry v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 1009 
(Tenn. Crim. App. Dec. 5, 2017). 

Because defendant failed to offer any proof 
refuting or contradicting the State of Tennes- 
see’s proof and simply argued that defendant’s 
counsel should have presented proof of defen- 
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dant’s innocence, defendant could not meet the 
burden of proof to show that counsel was inef- 
fective in failing to offer evidence of defendant’s 
innocence. Furthermore, the evidence against 
defendant consisted of the testimony of a coop- 
erative victim, defendant’s own confession, and 
DNA analysis of the victim’s unborn child es- 
tablishing defendant as the father. Curry v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 1009 (Tenn. Crim. App. Dec. 5, 2017). 

Defendant failed to show ineffective assis- 
tance of counsel because counsel did not coerce 
defendant into pleading guilty in that, after 
hearing the court’s explanation concerning po- 
tential sentences, a summary of the evidence 
against defendant, and the court’s explanation 
of the difference between pleading guilty and a 
jury trial, defendant informed the trial court 
that defendant wanted to accept the plea offer. 
After speaking with trial counsel and defen- 
dant’s parent, defendant again informed the 
court of defendant’s desire to plead guilty. 
Curry v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 1009 (Tenn. Crim. App. Dec. 5, 
2017). 

Inmate was not entitled to post-conviction 
relief based on trial counsel’s alleged ineffective 
assistance because (1) witness testimony not 
presented was cumulative or not exculpatory, 
(2) the inmate showed no crime scene contami- 
nation, (3) the inmate’s informed choice not to 
testify barred claiming counsel did not prepare 
the inmate to testify, and (4) the inmate’s 
failure to show deficient performance barred 
showing prejudice through a juror’s testimony. 
Kiser v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 1047 (Tenn. Crim. App. Dec. 21, 
2017). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because trial coun- 
sel was not ineffective for failing to file a motion 
to suppress the video recording of the drug 
transaction; the evidence supported the deter- 
minations that petitioner failed to present evi- 
dence to support suppression and that counsel 
decided as a matter of strategy not to file the 
motion to suppress and to instead address the 
issue by objecting to the evidence as not show- 
ing an exchange of drugs. McNeal v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 7 
(Tenn. Crim. App. Jan. 5, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because trial coun- 
sel did not fail to prepare adequately for trial 
the evidence supported the post-conviction 
court’s decision to credit counsel’s testimony 
regarding his preparations for the trial, includ- 
ing his meetings with petitioner and their re- 
view of the evidence. McNeal v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 7 (Tenn. 
Crim. App. Jan. 5, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive for failing to obtain the preliminary hear- 
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ing transcript and to impeach the victim with 
her prior statement and testimony because the 
recording of the hearing was not transcribed as 
it was inaudible; counsel aggressively cross- 
examined the victim at the trial using counsel’s 
notes from the preliminary hearing; the discov- 
ery material was available to defendant and his 
counsel, and defendant could have alerted his 
counsel to genuine conflicts; counsel’s examina- 
tion of witnesses and his objections showed his 
preparation and purpose; and the victim iden- 
tified defendant as the person who held her 
against her will in a vehicle and who shot her. 
Overton v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 4 (Tenn. Crim. App. Jan. 4, 
2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because appellate 
counsel was not ineffective for failing to raise 
an issue of the violation of petitioner’s consti- 
tutional rights due to admission of a video 
recording; petitioner cited no legal authorities 
that supported suppression or exclusion of the 
video recording, and he failed to identify any 
pertinent information counsel lacked due to 
counsel’s failure to meet with him before filing 
the appellate brief. McNeal v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 7 (Tenn. 
Crim. App. Jan. 5, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because trial coun- 
sel was not ineffective for improperly advising 
petitioner; petitioner did not testify at the hear- 
ing regarding the substance of the testimony he 
would have given but for counsel’s alleged er- 
roneous advice. McNeal v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 7 (Tenn. Crim. 
App. Jan. 5, 2018). 

Trial court properly denied petitioner post- 
conviction relief because he failed to offer any 
proof of ineffective assistance of trial counsel; 
petitioner failed to present a witness that could 
have offered testimony exonerating him, failed 
to present an expert to refute the State’s medi- 
cal proof, and failed to present any proof in 
support of his claim that he was not competent 
to stand trial. Valentine v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 19 (Tenn. Crim. 
App. Jan. 10, 2018). 

Court of criminal appeals concluded that 
trial counsel was effective in his representation 
of appellant and that appellant knowingly and 
voluntarily entered his guilty plea in exchange 
for his immediate release. Accordingly, the 
post-conviction court properly denied appel- 
lant’s petition for post-conviction relief. Valen- 
tino v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 24 (Tenn. Crim. App. Jan. 11, 
2018). 

Post-conviction court properly denied defen- 
dant’s second petition for post-conviction relief 
because his first petition’s failure to state a 
colorable claim was a judgment on the merits, 
and the post-conviction court was required to 


611 


' dismiss the petition rather than holding a hear- 
ing where the record supported court’s conclu- 
sion that the certification of the State’s expert, 
who had testified as an expert numerous times 
in civil and criminal trials, was “inevitable,” 
and defendant could not show that counsel’s 
failure to object had any effect on the results of 
the proceeding. Benson v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 41 (Tenn. Crim. 
App. Jan. 19, 2018). 

Defendant’s petition for post-conviction re- 
lief, alleging ineffective assistance of counsel, 
was properly denied because trial counsel re- 
counted an adequate investigation of the facts, 
adequate communication with defendant, and 
adequate negotiations with the State; defen- 
dant failed to prove that, but for any error by 
trial counsel, he would not have pleaded guilty 
and would have insisted on going to trial as 
defendant stated that he was terrified of a trial; 
and defendant did not show that his pleas were 
entered unknowingly or involuntarily as the 
transcript of the plea colloquy showed that he 
indicated that he understood each right that he 
was giving up and that he voluntarily waived 
each right. Henry v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 46 (Tenn. Crim. App. 
Jan. 23, 2018). 

Special condition was not announced during 
the plea colloquy, but counsel testified that 
petitioner was informed of the special condition 
prior to entering his guilty plea, and the evi- 
dence did not preponderate against this; peti- 
tioner failed to show deficiency in trial counsel’s 
performance and he was not entitled to post- 
conviction relief under T.C.A. §§ 40-30-103, 40- 
30-110(f). Greene v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 53 (Tenn. Crim. App. 
Jan. 26, 2018). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied because the trial court accu- 
rately informed defendant that a conviction of 
first degree murder carried an automatic sen- 
tence of life imprisonment, which equated to a 
service of 100 percent of 60 years minus any 
eligible credits up to 15 percent; accurately 
informing defendant of the potential sentence 
did not equate to a threat or an act of coercion 
on the part of the trial court; a contentious 
relationship with counsel, standing alone, 
would not entitle defendant to relief; and noth- 
ing in the record suggested that counsel repre- 
sented defendant with anything less than the 
constitutionally required zeal. Warlick v. State, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 74 
(Tenn. Crim. App. Jan. 31, 2018). 

Post-conviction court did not err in denying 
appellant’s petition for post-conviction relief. 
Although appellant contended that his guilty 
pleas were not knowingly and voluntarily en- 
tered because his trial counsel was ineffective 
in explaining the possible sentencing outcomes 
to him, the post-conviction court accredited 
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trial counsel’s testimony that she explained to 
appellant that his sentences would be up to the 
trial court and that his chances of getting a 
six-year sentence were slim to none. Lancaster 
v. State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 77 (Tenn. Crim. App. Feb. 2, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because he failed to 
establish that trial counsel was ineffective for 
failing to strike a juror who was allegedly the 
victim of an assault; petitioner did not present 
any proof concerning the juror’s assault case 
and/or how that experience could have influ- 
enced the juror’s verdict, and thus, even if 
counsel was deficient in failing to make a chal- 
lenge for cause; petitioner failed to establish 
prejudice. Anderson v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 112 (Tenn. Crim. App. 
Feb. 15, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because he failed to 
establish that trial counsel was ineffective for 
failing to file a motion to suppress the photo- 
graphic line-up; there is no Sixth Amendment 
right to have defense counsel present when the 
State provides a pretrial photographic display 
to a witness. Anderson v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 112 (Tenn. Crim. 
App. Feb. 15, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because he failed to 
offer any proof in support of his ineffective 
assistance of counsel claims; petitioner failed to 
call potential witnesses despite his claim that 
trial counsel should have called them, he failed 
to substantiate his claim that counsel was 
ineffective for failing to hire an investigator to 
do background checks on the State’s witnesses, 
and he offered no proof that a sergeant perjured 
himself. Anderson v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 112 (Tenn. Crim. App. 
Feb. 15, 2018). . 

Post-conviction court properly denied peti- 
tioner post-conviction relief because he failed to 
carry his burden of proof establishing that trial 
counsel was deficient by failing to meet with 
him while he was in jail and by failing to 
provide him with discovery; petitioner was out 
on bond prior to and during trial, and trial 
counsel testified that he was provided with 
open file discovery from the State, made a copy 
of the discovery for petitioner, and discussed 
the discovery with petitioner. Anderson v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 112 (Tenn. Crim. App. Feb. 15, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because he failed to 
establish his factual allegation that members of 
the jury spoke and mingled with the State’s 
witnesses during his trial; trial counsel testi- 
fied that he never witnessed any mingling be- 
tween the State’s witnesses and the juror and 
was never informed of such by petitioner, and 
petitioner did not call a member of the jury or 
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the State’s witnesses he claimed were talking 
to the jury members. Anderson v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 112 
(Tenn. Crim. App. Feb. 15, 2018). 

Defendant failed to establish by clear and 
convincing evidence that defendant’s trial 
counsel was aware of a photograph and defi- 
cient in failing to introduce the photograph into 
evidence because there was not a reasonable 
probability that the verdict would have been 
different, even if the watch in the post-convic- 
tion photograph was the same watch allegedly 
stolen from the victim, as the evidence sup- 
ported the conclusion that defendant attempted 
to commit aggravated robbery by taking the 
victim’s money, even if the victim’s watch was 
not taken. Perry v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 144 (Tenn. Crim. App. 
Feb. 23, 2018). 

Defendant failed to establish by clear and 
convincing evidence that defendant’s trial 
counsel provided ineffective assistance of coun- 
sel because the evidence showed that defen- 
dant’s trial counsel was only absent in defen- 
dant’s trial during jury deliberations and the 
reading of the verdict. Accordingly, defendant 
failed to establish that trial counsel effectively 
pressured defendant not to testify in defen- 
dant’s own defense by informing defendant that 
counsel would be absent during defendant’s 
testimony. Perry v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 144 (Tenn. Crim. App. 
Feb. 23, 2018). 

Defendant failed to prove ineffective assis- 
tance of counsel by clear and convincing evi- 
dence because there was no evidence that plea 
counsel in one case conducted an inadequate 
investigation and there was no prejudice be- 
cause the post-conviction court granted defen- 
dant a delayed appeal of the sentence, which 
the appellate court ruled upon. Because alleged 
deficiencies by trial counsel in another case 
occurred after defendant’s pleas in one case, 
defendant failed to show that but for counsel’s 
actions, defendant would not have pleaded 
guilty. Phifer v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 132 (Tenn. Crim. App. Feb. 
23, 2018). 

It was proper to deny petitioner post-convic- 
tion relief because petitioner’s guilty plea was 
not involuntarily and unknowingly entered on 
the ground that trial counsel was ineffective; 
trial counsel testified that he met with peti- 
tioner several times and spoke with the detec- 
tive, the prosecutor, and the victim’s attorney 
and that he discussed the State’s discovery 
response with petitioner. Shade v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 154 
(Tenn. Crim. App. Feb. 27, 2018). 

It was proper to deny petitioner post-convic- 
tion relief because petitioner’s guilty plea was 
not involuntarily and unknowingly entered on 
the ground that trial counsel was ineffective; 
trial counsel did not misinform petitioner about 
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the amount of time he would actually have to 
serve before he could be released from prison 
because petitioner was properly informed by 
trial counsel and the trial court that he could 
receive sentencing credits to reduce his sen- 
tence by fifteen percent. Shade v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 154 
(Tenn. Crim. App. Feb. 27, 2018). 

Defendant was not entitled to relief when 
defendant asserted that defendant’s guilty plea 
was not voluntarily and knowingly entered 
because defendant failed to show ineffective 
assistance of counsel as defendant was fully 
aware that the plea agreement to which defen- 
dant entered applied to both of defendant’s 
cases and defendant voluntarily entered a plea 
in accordance with the agreement. Defendant 
also failed to establish that defendant was not 
aware of what lifetime community supervision 
required. Bell v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 168 (Tenn. Crim. App. Mar. 
2, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because trial counsel was 
not ineffective for failing to file a motion to 
sever his case from his codefendant as both 
defendant and codefendant maintained that 
they were forced to commit the robbery by a 
gang leader; codefendant’s statement and tes- 
timony backed-up defendant’s claim of duress; 
and the identity of the actual shooter was of no 
consequence given that the State proceeded at 
trial on a theory of criminal responsibility; 
further, defendant’s main argument that the 
admission of codefendant’s statement at trial 
violated his right to confrontation was belied by 
the record as codefendant testified at trial and 
was cross-examined by trial counsel. Craft v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 197 (Tenn. Crim. App. Mar. 16, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as he failed to establish 
that he was prejudiced by trial counsel’s not 
calling a mental health expert at trial because 
defendant did not present an expert at the 
post-conviction hearing to testify regarding his 
mental state at the time of the offenses; fur- 
thermore, the record belied defendant’s claim 
that counsel failed to even explore the possibil- 
ity of calling such an expert as counsel testified 
that defendant was examined by an expert for 
the State and her own expert, and both con- 
cluded that defendant was competent at the 
time of the offenses and to stand trial; and 
counsel questioned witnesses about defendant’s 
performance in school and his learning disabili- 
ties. Craft v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 197 (Tenn. Crim. App. Mar. 
16, 2018). 

Trial court properly denied defendant’s peti- 
tion for post-conviction relief because neither 
trial nor appellate counsel provided deficient 
performance where the evidence of defendant’s 
guilt was overwhelming, while a witness’s tes- 
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timony could have been relevant to defendant’s 
state of mind, he did not see the shooting and 
was not identified as a potential witness by 
either side and no attempt was made to locate 
him, no evidence was presented at the post- 
conviction hearing about defendant’s medica- 
tions or their adverse effects, and the jury was 
properly instructed on voluntary intoxication. 
Witherow v. State, — S.W.38d —, 2018 Tenn. 
Crim. App. LEXIS 201 (Tenn. Crim. App. Mar. 
19, 2018). 

Post-conviction court did not err in denying 
petitioner post-conviction relief because peti- 
tioner failed to establish that trial counsel 
never informed him that he would receive a 
sentence of life without the possibility of parole 
if he were convicted; the post-conviction court 
accredited trial counsel’s testimony that he 
explained to petitioner that he faced a life 
sentence without the possibility of parole and 
that petitioner knew of the consequences if he 
went to trial and lost. Timmons v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 205 
(Tenn. Crim. App. Mar. 20, 2018). 

It was proper to deny petitioner denial post- 
conviction relief because he failed to establish 
his factual allegation that trial counsel was 
ineffective for failing to pursue a mental health 
defense by clear and convincing evidence; trial 
counsel testified that there was nothing in his 
interactions with petitioner or his review of 
petitioner’s record to suggest that petitioner 
had been previously diagnosed with a mental 
health condition. Timmons v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 205 (Tenn. 
Crim. App. Mar. 20, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because trial counsel was 
not ineffective for failing to seek a mental 
evaluation or to present an expert witness to 
support his duress defense as there was no 
evidence presented at the post-conviction hear- 
ing that defendant suffered from any mental 
condition that would have warranted a mental 
evaluation; defendant failed to present the tes- 
timony of an expert at the evidentiary hearing 
to explain what, if any, mental health evidence 
trial counsel should have advanced at trial; and 
defendant presented no psychological expert or 
any other evidence to establish how such an 
expert would have bolstered defendant’s duress 
defense. Evans v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 216 (Tenn. Crim. App. 
Mar. 22, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because trial counsel was 
not ineffective for failing to adequately prepare 
him for cross-examination because counsel tes- 
tified that he and his investigator spoke to 
defendant about testifying at trial and ex- 
plained to him what they were needing and 
what his primary defense was going to be; and 
defendant failed to establish his factual allega- 
tions with respect to that issue by clear and 
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convincing evidence as defendant did not tes- 
tify at the postconviction hearing. Evans v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 216 (Tenn. Crim. App. Mar. 22, 2018). 

Although petitioner waived the issue, his 
claims of ineffective assistance related to the 
failure to argue that the victim did not suffer 
serious bodily injury still failed, as counsel 
testified that he could not make a good faith 
argument to that effect, the post-conviction 
court determined this was a matter of trial 
strategy, and the court agreed on review. Dyer 
v. State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 217 (Tenn. Crim. App. Mar. 22, 2018). 

Petitioner failed to establish that he received 
improper advice about his Range II classifica- 
tion or that any improper advice from counsel 
impacted his decision to reject the 15-year-offer 
and proceed to trial; petitioner was aware of the 
information he needed to make an informed 
decision about whether to accept or reject the 
plea agreement. Dyer v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 217 (Tenn. Crim. 
App. Mar. 22, 2018). 

Although petitioner waived the issue, his 
claims of ineffective assistance related to the 
failure to visit the crime scene still failed, as he 
failed to explain what further investigation by 
trial counsel of the crime scene would have 
revealed, and the court would not speculate as 
to what evidence further investigation might 
have uncovered. Dyer v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 217 (Tenn. Crim. 
App. Mar. 22, 2018). 

Although petitioner waived the issue, his 
claims of ineffective assistance related to the 
failure to negotiate a more favorable plea offer 
still failed; trial counsel wrote petitioner a 
letter outlining, in part, the potential sentenc- 
ing outcomes and counsel’s recommendation to 
accept a plea offer, which defendant initialed 
and recognized. Dyer v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 217 (Tenn. Crim. 
App. Mar. 22, 2018). 

Although petitioner waived the issue, his 
claims of ineffective assistance related to the 
failure to call witnesses at the sentencing hear- 
ing still failed, as he offered no citation in 
support of his argument, the sentencing hear- 
ing was not a part of the record, and the court 
failed to see how petitioner growing up without 
a father would have caused the trial court to 
fashion a different sentence, and he failed to 
show that presenting his mother at the hearing 
would have resulted in a different outcome. 
Dyer v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 217 (Tenn. Crim. App. Mar. 22, 
2018). 

Petitioner failed to state his claim of ineffec- 
tive assistance regarding the failure to object to 
a machete photograph with any specificity in 
his petition, and because the issue was not 
addressed in the order denying relief and peti- 
tioner cited no authority or argument, he did 
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not overcome the presumption of waiver; in any 
event, his claim failed, as the photographs were 
not a part of the record, plus petitioner con- 
fessed to swinging the machete, and neither 
deficient performance nor prejudice was shown. 
Dyer v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 217 (Tenn. Crim. App. Mar. 22, 
2018). 

Although petitioner waived the issue, his 
claims of ineffective assistance related to the 
failure to prepare him to testified for trial still 
failed, as the State withdrew its notice of its 
intent to impeach the him with prior convic- 
tions if he chose to testify, he still did not testify, 
and the court had previously addressed the 
issue on direct appeal and concluded that the 
record showed he voluntarily and personally 
waived his right to testify in his own defense. 
Dyer v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 217 (Tenn. Crim. App. Mar. 22, 
2018). 

Law enforcement had the option of having 
petitioner’s car towed and_ subsequently 
searched, and while the State had to show that 
impounding the vehicle was necessary, the 
search would have likely been justified pursu- 
ant to this exception, and nothing showed that 
impounding petitioner’s car was inappropriate, 
such that ineffective assistance of counsel was 
not established and petitioner was not entitled 
to post-conviction relief. Harris v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 266 
(Tenn. Crim. App. Apr. 6, 2018). 

Trial counsel was not deficient for failing to 
impeach an attorney with mere allegations of 
misconduct, the introduction of which might 
have resulted in a mini-trial concerning those 
collateral matters and unnecessarily alienated 
the jury; the court could not speculate what 
might have happened at petitioner’s state trial 
had the attorney been so impeached, and thus 
petitioner was not entitled to post-conviction 
relief. Harris v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 266 (Tenn. Crim. App. Apr. 6, 
2018). 

Petitioner failed to show deficient perfor- 
mance from counsel’s failure to challenge the 
his arrest for lack of probable cause, and thus 
he was not entitled to post-conviction relief; 
witnesses testified to helping arrange a drug 
deal between petitioner and the victim on the 
evening the victim was killed, one witness was 
present when petitioner tried to rob the victim 
and shot him, and the other witness testified 
that petitioner made some questionable state- 
ments indicating that he had taken money from 
the victim. Harris v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 266 (Tenn. Crim. App. 
Apr. 6, 2018). 

Petitioner’s arrest was based upon probable 
cause and he failed show that the government 
delayed the probable cause hearing for unrea- 
sonable purposes, and thus even if trial counsel 
had raised this issue in a motion to suppress, 
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the trial judge would have found no violation; 
ineffective assistance was not shown and peti- 
tioner was not entitled to post-conviction relief. 
Harris v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 266 (Tenn. Crim. App. Apr. 6, 
2018). 

Trial counsel was not ineffective for failing to 
file a motion to recuse the trial judge on the 
ground that he was the same judge who issued 
the search warrant for petitioner’s automobile; 
a trial judge’s issuing a search warrant would 
not disqualify the same judge from later presid- 
ing over the case, and there was no need why 
the judge who issued the search warrant was a 
needed witness at a Franks hearing, and thus 
petitioner was not entitled to post-conviction 
relief. Harris v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 266 (Tenn. Crim. App. Apr. 6, 
2018). 

Waiver notwithstanding, petitioner failed to 
show deficient performance or prejudice re- 
garding trial counsel’s failure to seek recusal 
due to any ex parte communication involving 
enhanced security procedures; on direct appeal, 
it was determined that the trial court did not 
abuse its discretion by imposing additional se- 
curity measures in the courtroom, and peti- 
tioner failed to establish that the increased 
measures prejudiced his trial, such that he was 
not entitled to post-conviction relief. Harris v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 266 (Tenn. Crim. App. Apr. 6, 2018). 

After his original motion in federal court was 
denied, trial counsel had the unique benefit of 
hindsight and made a strategic decision not to 
file a similar motion in state court, and because 
there was no apparent reason to anticipate any 
more success with the same suppression mo- 
tion in state court, counsel’s strategic decision 
was not questioned, and petitioner was not 
entitled to post-conviction relief. Harris v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 266 (Tenn. Crim. App. Apr. 6, 2018). 

Because petitioner's underlying issues re- 
garding recusal of the trial judge are without 
merit, trial counsel was not required to file a 
futile motion irrespective of the deliberate na- 
ture of the decision, and petitioner was not 
entitled to post-conviction relief. Harris v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 266 (Tenn. Crim. App. Apr. 6, 2018). 

Defendant failed to show that defense coun- 
sel provided ineffective assistance in failing to 
conduct a reasonable investigation, to have 
defendant declared indigent, to hire an investi- 
gator, to retain experts, to object to evidence, 
and to properly cross-examine witnesses. Al- 
though counsel was deficient in failing to inter- 
view one potential witness, to review the re- 
cordings of defendant’s telephone conversations 
from jail, and to object to the prosecutor’s 
opening statements, there was no prejudice 
given the strong evidence against defendant. 
Braswell v. State, — S.W.3d —, 2018 Tenn. 
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Crim. App. LEXIS 269 (Tenn. Crim. App. Apr. 9, 
2018). 

Defendant’s petition for post-conviction relief 
was properly denied as plea counsel was not 
ineffective because, at the post-conviction hear- 
ing, plea counsel testified that he met with 
defendant multiple times, reviewed all of the 
discovery materials, and successfully bar- 
gained with the State for a lower sentence for 
defendant. Cobb v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 273 (Tenn. Crim. App. 
Apr. 12, 2018). 

Defendant’s motion for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive because counsel’s reasoning for not object- 
ing to the testimony of defendant’s ex-wife 
about the victim’s purpose in providing her 
with a handgun or to the testimony of the 
ex-wife’s sister about defendant’s prior threats 
were reasonably based trial strategies; coun- 
sel’s decisions to introduce evidence of defen- 
dant’s character for peacefulness and refrain 
from questioning potential jurors about domes- 
tic violence were reasonable trial strategies; 
and defendant did not show how counsel’s fail- 
ure to seek suppression of the search warrant 
based on an insufficient description of defen- 
dant’s property would have affected the out- 
come of his trial. Rogers v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 305 (Tenn. Crim. 
App. Apr. 23, 2018). 

Counsel’s decision not to object to the pros- 
ecutor’s reference to certain evidence in closing 
argument was a reasonable tactical decision, 
and the prosecutor’s use of the term “pedophile” 
was not improper, as there was evidence that 
petitioner picked up the child victim from 
school and the topic of grooming and pedophilia 
was discussed; petitioner’s claim of ineffective 
assistance of counsel failed and he was not 
entitled to post-conviction relief. Presson v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 317 (Tenn. Crim. App. Apr. 25, 2018). 

Counsel thoroughly investigated the eco- 
nomic motive defense, but rather than pursue 
it and expose petitioner to a likely damaging 
challenge to his credibility, counsel chose to 
focus on the victims’ credibility; as counsel 
made a reasonable strategic decision not to 
pursue the defense at trial, petitioner’s claim of 
ineffective assistance of counsel failed, and pe- 
titioner was not entitled to post-conviction re- 
lief. Presson v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 317 (Tenn. Crim. App. Apr. 
25, 2018). 

Counsel and a jury consultant used question- 
naire information to rank potential jurors, and 
counsel believed that the jurors’ positives out- 
ranked the negatives, and as petitioner failed 
to show that the jury was not impartial, his 
claim of ineffective assistance of counsel failed 
and he was not entitled to post-conviction re- 
lief. Presson v. State, — S.W.3d —, 2018 Tenn. 
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Crim. App. LEXIS 317 (Tenn. Crim. App. Apr. 
25, 2018). 

Counsel testified that he discussed the issue 
of testifying with petitioner several times and 
that petitioner made his own decision not to 
testify; petitioner’s claim of ineffective assis- 
tance of counsel failed and he was not entitled 
to post-conviction relief. Presson v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 317 
(Tenn. Crim. App. Apr. 25, 2018). 

Trial court did not err by failing to instruct 
the jury on the lesser-included offenses of mis- 
demeanor assault and misdemeanor child 
abuse and neglect and counsel was not ineffec- 
tive for failing to request such instructions, as 
petitioner was convicted of either the charged 
offenses or attempt, the issue had no merit, 
petitioner’s claim of ineffective assistance of 
counsel failed, and he was not entitled to post- 
conviction relief. Presson v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 317 (Tenn. Crim. 
App. Apr. 25, 2018). 

Trial counsel’s decision not to seek a sever- 
ance was a reasonable strategic decision, peti- 
tioner’s claim of ineffective assistance of coun- 
sel failed, and he was not entitled to post- 
conviction relief. Presson v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 317 (Tenn. Crim. 
App. Apr. 25, 2018). 

Petitioner’s claims of ineffective assistance 
failed and he was not entitled to post-conviction 
relief; although he claimed he was confused 
about the charges and would not have pleaded 
guilty but for the actions of counsel, counsel 
testified that petitioner understood and made 
the decision to accept the plea agreement him- 
self, and the record supported the finding that 
he knowingly and voluntarily entered his guilty 
pleas. Jones-Smith v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 318 (Tenn. Crim. App. 
Apr. 25, 2018). 

Petitioner’s claims of ineffective assistance 
failed and he was not entitled to post-conviction 
relief; although he claimed that counsel failed 
to properly investigate the case, there was no 
proof regarding either petitioner’s alleged alibi 
or mental health defenses presented at the 
post-conviction hearing, the court could not 
speculate, and these claims were not proven by 
clear evidence. Jones-Smith v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 318 (Tenn. 
Crim. App. Apr. 25, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because petitioner 
was unable to present any specific facts of trial 
counsel’s ineffectiveness; petitioner confirmed 
at the post-conviction hearing that she never 
attempted to visit or call trial counsel about her 
case, and counsel testified that he set several 
appointments with petitioner, but she failed to 
appear at any. Barnett v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 338 (Tenn. Crim. 
App. Apr. 27, 2018). 
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Defendant failed to prove by clear and con- 
vincing evidence that defense counsel provided 
ineffective assistance, at defendant’s trial for 
rape by coercion and criminal exposure to HIV, 
by failing to request a bill of particulars, failing 
to call particular witnesses at trial, failing to 
obtain cell phone records and cell tower data, 
failing to advise defendant of the nature of the 
charges and the potential penalties that defen- 
dant faced, failing to effectively cross-examine 
the victim, and failing to request an accomplice 
jury instruction. Chandler v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 362 (Tenn. 
Crim. App. May 9, 2018). 

Petitioner failed to establish deficient perfor- 
mance or prejudice as a result of counsel’s 
inability to communicate with him, and thus he 
was not entitled to relief; the breakdown in 
communication was not attributable to counsel, 
but rather petitioner’s refusal to meet with her, 
counsel was ready for trial, but petitioner chose 
to enter a guilty plea, and a review of the guilty 
plea colloquy showed that petitioner was fully 
aware of the consequences of entering his plea, 
despite his claim of being inhibited by mari- 
juana. Anderson v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 365 (Tenn. Crim. App. 
May 10, 2018). 

In a case in which defendant was convicted of 
two counts of aggravated child neglect or en- 
dangerment and two counts of child abuse, 
defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive for advising defendant not to testify at trial 
because defendant made her own decision not 
to testify based on the strategic recommenda- 
tion of trial counsel; trial counsel stated that he 
advised defendant against testifying as she 
tended not to answer questions directly and 
failed to see her actions from the perspective of 
others; and trial counsel had concerns about 
the allegations to which defendant admitted in 
her interview with a doctor. Kent v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 372 
(Tenn. Crim. App. May 14, 2018). 

In a case in which defendant was convicted of 
aggravated child neglect or endangerment and 
child abuse, defendant’s petition for post-con- 
viction relief was properly denied as counsel 
was not ineffective for failing to cross-examine 
a worker for the Department of Children’s 
Services (DCS) with the DCS case recording 
summary as counsel thoroughly questioned the 
worker about the allegations regarding nutri- 
tional neglect; the worker explained that she 
did not trust defendant’s ex-husband, that his 
communications only prompted her to continue 
her investigation, and that she built her case 
based on the children’s disclosures; and defen- 
dant failed to allege which portions of the case 
recording summary should have been used on 
cross-examination. Kent v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 372 (Tenn. Crim. 
App. May 14, 2018). 
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In a case in which defendant was convicted of 
two counts of aggravated child neglect or en- 
dangerment and two counts of child abuse, 
defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive for failing to file a motion to change venue 
based on pretrial publicity because counsel de- 
termined that there was no credible basis for 
filing the motion; the prospective jurors were 
questioned about their knowledge of the allega- 
tions, parties, victims, and witnesses in the 
case, and those jurors who indicated they had 
prior knowledge or knew anyone involved in 
the case were dismissed; and defendant did not 
present any evidence of actual bias or prejudice 
in the selected jury. Kent v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 372 (Tenn. Crim. 
App. May 14, 2018). 

In a case in which defendant was convicted of 
two counts of aggravated child neglect or en- 
dangerment and two counts of child abuse, 
defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive for failing to call the victims’ uncle as a 
witness because his testimony was not material 
to the defense as he did not spend much time 
with the victims when the abuse occurred; the 
uncle stated that he did not know if he could 
have testified about the victims’ truthfulness; 
and the photographs showing the victims cel- 
ebrating holidays and participating in fun ac- 
tivities were not in the uncle’s possession at the 
time of trial and were not material as they 
depicted events occurring before 2008 and 
2009. Kent v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 372 (Tenn. Crim. App. May 
14, 2018). 

Petitioner failed to present clear and convinc- 
ing evidence establishing any deficiency by trial 
counsel or any prejudice because neither peti- 
tioner nor trial counsel testified at the post- 
conviction hearing; petitioner did not challenge 
on appeal the post-conviction court’s denial of 
his request to enter his daily calendars into 
evidence. Casey v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 380 (Tenn. Crim. App. 
May 17, 2018). 

Petitioner did not specify how counsel could 
have further discredited certain testimony re- 
garding her emotional state, and counsel pre- 
sented proof tending to counter the prosecu- 
tion’s evidence that petitioner was 
unemotional; she did not establish either defi- 
ciency or prejudice and she was not entitled to 
post-conviction relief. Nelson v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 384 
(Tenn. Crim. App. May 17, 2018). 

Trial counsel testified that he attempted to 
secure a pathologist but was unable to do so, 
and he put considerable effort into reviewing 
and understanding the medical proof, such that 
petitioner had not shown deficiency or preju- 
dice as to her claim of a failure to investigate 
and call witnesses, and she was not entitled to 
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post-conviction relief. Nelson v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 384 
(Tenn. Crim. App. May 17, 2018). 

Doctor considered petitioner’s ability to work 
with counsel and determined that petitioner 
met the medical criteria for competency, includ- 
ing the ability to consult with counsel and 
assist in her defense; without expert testimony 
showing that petitioner was not competent, she 
could not establish prejudice for ineffective as- 
sistance of counsel purposes and she was not 
entitled to post-conviction relief. Nelson v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 384 (Tenn. Crim. App. May 17, 2018). 

Decision not to move for a severance was a 
strategic decision, and petitioner failed to pres- 
ent any argument that a motion to sever would 
have been granted, such that she had not 
shown deficiency or prejudice and she was not 
entitled to post-conviction relief. Nelson v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 384 (Tenn. Crim. App. May 17, 2018). 

Although trial counsel was ineffective by fail- 
ing to request a jury instruction regarding 
accomplice testimony, the post-conviction court 
did not err in denying relief because defendant 
failed to show that defendant was prejudiced by 
the absence of the instruction as there was 
sufficient evidence, wholly apart from the ac- 
complice’s testimony, from which the jury could 
have found defendant guilty of the offenses 
beyond a reasonable doubt. Boatwright v. State, 
—§.W.3d —, 2018 Tenn. Crim. App. LEXIS 397 
(Tenn. Crim. App. May 22, 2018). 

Although trial counsel’s failure to learn of a 
victim’s recanting statement made to an inves- 
tigator constituted deficient performance, de- 
fendant failed to prove that defendant was 
prejudiced by the deficiency because even if the 
victim had been asked about making the prior 
inconsistent statement at trial, and had denied 
making it, the investigator’s testimony would 
not have changed the outcome of the trial as the 
victim testified about the events in the robbery 
and said that the victim was able to identify 
defendant’s voice and face. Boatwright v. State, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 397 
(Tenn. Crim. App. May 22, 2018). 


6. Competency To Be Executed. 

A prisoner’s competency to be executed is a 
question independent of the validity of trial 
sentencing, and as such, not within the contem- 
plation of this chapter. Heck Van Tran v. State, 
6 S.W.3d 257, 1999 Tenn. LEXIS 602 (Tenn. 
1999), cert. denied, Heck Van Tran v. Tennes- 
see, 529 U.S. 1091, 120 S. Ct. 1728, 146 L. Ed. 
2d 648, 2000 U.S. LEXIS 2938 (2000). 


7. Guilty Plea. 

Trial court did not err in denying petitioner 
post-conviction relief because she knowingly, 
voluntarily, and intelligently entered her guilty 
plea; petitioner stated that she understood the 
plea agreement, that she and counsel reviewed 
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the plea agreement, that she signed the agree- 
ment because she was guilty, and that she 
understood what was happening in court. 
Strickland v. State, — S.W.3d —, 2014 Tenn. 
Crim. App. LEXIS 128 (Tenn. Crim. App. Feb. 
14, 2014), dismissed, Strickland v. Qualls, — F. 
Supp. 2d —, 2017 U.S. Dist. LEXIS 148652 
(E.D. Tenn. Sept. 6, 2017). 

In a drug case, post-conviction relief was not 
warranted because the record of a guilty-plea 
submission hearing and the explicitly accred- 
ited testimony of trial counsel, as well as the 
explicitly discredited testimony of petitioner, 
showed that petitioner understood the proceed- 
ings and was willing to enter into the plea 
agreement, which resulted in a lesser sentence 
than the 20 years offered by the State. More- 
over, the record demonstrated that trial counsel 
rendered effective assistance in representing 
petitioner, and petitioner failed to establish a 
“manifest injustice” that would have justified 
the withdrawal of his guilty pleas. Joiner v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 88 (Tenn. Crim. App. Feb. 9, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
420 (Tenn. June 24, 2016). 

Post conviction relief was not granted under 
this statute because ineffective assistance of 
counsel was not shown; the explicitly accred- 
ited testimony of trial counsel, as well as the 
explicitly discredited testimony of petitioner, 
showed his knowledge of a rejection of a plea 
offer and his willingness to proceed to trial. 
Petitioner’s claim that trial counsel was defi- 
cient for failing to convince him to accept the 
plea offer and for failing to inform him that the 
offer had been extended was rejected. Maxwell 
v. State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 87 (Tenn. Crim. App. Feb. 9, 2016). 

Post-conviction relief was not warranted in a 
case where an applicant entered guilty pleas to 
several offenses, including especially aggra- 
vated kidnapping, because he failed to show 
that his pleas were unknowing and involuntary 
where a plea offer had been discussed on sev- 
eral occasions. The guilty plea hearing tran- 
script reflected that the applicant understood 
what he was doing by pleading guilty, under- 
stood that he was waiving certain rights, and 
failed to express concern about counsel’s com- 
petence. Booker v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 170 (Tenn. Crim. App. 
Mar. 7, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 453 (Tenn. June 23, 2016). 

Counsel testified that he explained the terms 
of the State’s plea offer with petitioner, plus the 
trial court provided him with a detailed expla- 
nation of his rights; petitioner stated that he 
understood the terms and consequences of the 
plea agreement, and thus he failed to prove 
that his guilty plea was involuntary and un- 
knowing, and he was not entitled to relief. 
Williams v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 289 (Tenn. Crim. App. Apr. 8, 
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2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 718 (Tenn. Sept. 26, 2016). 

Notwithstanding petitioner’s unsuccessful 
presentation of the issue on appeal, petitioner’s 
guilty pleas were entered knowingly and volun- 
tarily; the trial court extensively questioned 
him to confirm that trial counsel had explained 
the terms of the offer, there was no indication 
that petitioner was coerced into entering his 
plea, and he failed to prove by clear and con- 
vincing evidence that his guilty pleas were 
involuntary and unknowing, and he was not 
entitled to post-conviction relief. Thomas v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 840 (Tenn. Crim. App. Nov. 7, 2016), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
153 (Tenn. Feb. 28, 2017). 

Post-conviction petition was properly denied, 
as the inmate failed to prove that his guilty 
plea was unknowing and involuntary, as trial 
counsel was not unprepared, and trial counsel 
told the inmate about weaknesses in his case, 
but testified that, as a trial lawyer, he would 
never advise a client to plead guilty, and ex- 
plaining the realities of the inmate’s situation 
did not coerce the inmate into entering a guilty 
plea. Hughes v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 74 (Tenn. Crim. App. Jan. 
31, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 357 (Tenn. June 7, 2017). 

Post-conviction court did not err in denying 
defendant’s petition for post-conviction relief 
because, regarding defendant’s claim that his 
guilty pleas were unknowingly and involun- 
tarily entered, the post-conviction court did not 
err in concluding that defendant entered his 
plea freely, voluntarily, willingly and knowingly 
as it noted defendant’s signature on the waiver 
of a trial by jury and request for acceptance of a 
plea resulting in conviction form; and it re- 
viewed the transcript of the plea submission 
hearing, wherein the court went over every 
detail about the effectiveness of the attorney, 
and defendant, at that time, advised the court 
that everything was fine. Lequire v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 390 
(Tenn. Crim. App. May 15, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 516 
(Tenn. Aug. 16, 2017). 

Defendant’s petition for post-conviction re- 
lief, arguing that his guilty plea was involun- 
tary and unknowing, was properly denied be- 
cause defendant's guilty plea was voluntary 
and knowing as he was advised that he was 
pleading outside of his range and the trial court 
explained exactly what that meant; and the 
guilty plea transcript showed that defendant 
was informed of the rights he would waive by 
pleading guilty. Hodges v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 408 (Tenn. Crim. 
App. May 16, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied as defendant knowingly 
and voluntarily entered his guilty plea because, 
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at the guilty plea hearing, defendant testified 
that he understood the legal rights that he was 
waiving; that he understood that by accepting 
his guilty plea, he was agreeing to a 30-year 
sentence; that he understood that he was being 
sentenced as a Range II offender and that, if he 
were convicted of second degree murder at 
trial, he would be sentenced as a Range I 
offender and receive a shorter sentence; and 
that he understood that he would be required to 
serve 100 percent of his sentence and that he 
was only eligible for a possible 15 percent 
reduction in his sentence for good behavior. 
Cunningham v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 611 (Tenn. Crim. App. July 
12, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 658 (Tenn. Oct. 5, 2017). 

Defendant was not entitled to post-conviction 
relief because defendant did not establish by 
clear and convincing evidence that defense 
counsel was ineffective, or that defendant was 
prejudiced by any alleged deficiency, as counsel 
met with defendant numerous times and defen- 
dant told the plea court that defendant was 
satisfied with counsel’s representation. Defen- 
dant knowingly and voluntarily entered the 
guilty plea on the advice of counsel and the plea 
was in defendant’s best interest as defendant 
could have received a greater penalty at trial. 
Hurtch v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 805 (Tenn. Crim. App. Sept. 5, 
2017). 

Defendant’s petition for post-conviction relief 
was properly denied because his claims about 
the involuntariness of his guilty plea were 
belied by the transcript of the plea hearing, in 
which he was advised of his constitutional 
rights and his sentencing range; he affirmed 
that he was clear-minded and that it was his 
desire to plead guilty; and he failed to prove 
that he received ineffective assistance of coun- 
sel that would have otherwise rendered his 
guilty plea involuntary and unintelligent. Hol- 
ley v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 949 (Tenn. Crim. App. Nov. 9, 
2017). 

Defendant’s petition for post-conviction relief 
was properly denied as he entered a knowing, 
intelligent, and voluntary best interest guilty 
plea because counsel discussed the plea agree- 
ment and the State’s evidence with defendant; 
counsel reviewed the plea form twice with de- 
fendant before he entered his plea; the guilty 
plea hearing transcript reflected that defen- 
dant told the trial court he understood he was 
waiving certain rights by pleading guilty and 
that he did not have any questions about his 
plea; defendant said he understood that the 
court would determine the length of the sen- 
tence; and the court asked defendant whether 
it was in his best interest to plead guilty, and 
defendant responded in the affirmative. Smith 
v. State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 959 (Tenn. Crim. App. Nov. 14, 2017). 
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Defendant’s petition for post-conviction relief 
was properly denied as his guilty plea was 
knowingly and voluntarily entered as he admit- 
ted on cross-examination that the trial court 
said that he would receive a 23-year sentence; 
he had an extensive record and was familiar 
with criminal proceedings; plea counsel was 
competent to represent him; and plea counsel 
and the trial court adequately advised defen- 
dant of the nature of his plea. Cobb v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 273 
(Tenn. Crim. App. Apr. 12, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because petitioner 
knowingly and voluntarily entered her guilty 
plea; trial counsel testified that he discussed 
the terms of the plea agreement with peti- 
tioner, the trial court explained release eligibil- 
ity and what pleading outside of petitioner’s 
sentencing range meant, and petitioner repeat- 
edly stated she understood the terms and dis- 
cussed them thoroughly with her counsel. Bar- 
nett v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 338 (Tenn. Crim. App. Apr. 27, 
2018). 

Defendant failed to establish by clear and 
convincing evidence that the proof preponder- 
ated against the findings of the post-conviction 
court that defendant received the effective as- 
sistance of counsel and that defendant’s guilty 
plea to second degree murder was entered 
knowingly and voluntarily. Both trial counsel 
and the trial court informed defendant of the 
terms and consequences contained within the 
plea agreement, and, following the court’s de- 
tailed colloquy, defendant stated under oath 
that defendant understood and wanted to plead 
guilty. Chaleunsak v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 395 (Tenn. Crim. App. 
May 21, 2018). 


8. Cognizable Issues. 

Circuit court did not err by summarily deny- 
ing petitioner habeas corpus relief because pe- 
titioner’s claims that he received ineffective 
assistance of counsel and that the trial court 
violated his right to a fair trial did not consti- 
tute cognizable claims for habeas corpus relief; 
petitioner filed his petition for post-conviction 
relief, and the denial of relief was affirmed on 
appeal. Thomas v. Perry, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 59 (Tenn. Crim. App. 
Jan. 27, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 254 (Tenn. Apr. 13, 2017). 


9. Burden of Proof. 

Defendant was not entitled to post-conviction 
relief because defendant did not prove by clear 
and convincing evidence that defendant re- 
ceived ineffective assistance of counsel in that, 
although defendant argued that counsel should 
have advised defendant to appeal defendant’s 
case and should not have allowed defendant to 
have waived defendant’s appeal, counsel ad- 
vised defendant that, if defendant chose to 
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waive the appeal, that defendant’s case would 
be over, and defendant testified that defendant 
understood as much. Jones v. State, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 205 (Tenn. 
Crim. App. Mar. 18, 2016), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 414 (Tenn. June 
24, 2016). 

Petitioner, who appealed from the denial of 
her petition for post-conviction relief, failed to 
prove by clear and convincing evidence that 
counsel’s representation was deficient or preju- 
dicial. Petitioner failed to establish that she 
was denied the effective assistance of counsel at 
trial. Krizka v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 56 (Tenn. Crim. App. Jan. 
DtwcOLi) 

Defendant failed to prove by clear and con- 
vincing evidence that defendant was denied the 
effective assistance of counsel at trial because, 
although defendant contended that trial coun- 
sel failed to follow defendant’s requested theory 
of defense by calling certain witnesses and 
producing certain video surveillance footage, 
defendant failed to present these witnesses or 
the alleged video recording at an evidentiary 
hearing and the appellate court could not 
speculate as to the content of the potential 
testimony or recording. Allen v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 120 
(Tenn. Crim. App. Feb. 20, 2018). 


10. Denial of Relief. 

Petitioner was not entitled to post-conviction 
relief; counsel was not ineffective because peti- 
tioner was aware of the detainer ICE had 
already placed on him and knew that he would 
be subject to immediate deportation upon en- 
tering the guilty plea and trial counsel fulfilled 
her obligation by advising petitioner that the 
guilty plea could carry a risk of adverse immi- 
gration consequences. Garcia v. State, 425 
S.W.3d 248, 2013 Tenn. LEXIS 1012 (Tenn. Dec. 
23, 2013). 

Post-conviction relief was not warranted be- 
cause petitioner did not receive ineffective as- 
sistance of counsel under the United States or 
Tennessee Constitutions based on a failure to 
discuss and/or present an attempted suicide 
defense; the decision to present a reckless ho- 
micide defense was not based on inadequate 
preparation since trial counsel spent 160 hours 
on the case and visited petitioner at least 24 
times. Counsel’s decision to present one theory 
of defense to the exclusion of another was a 
tactical decision that was not second-guessed 
unless it was made upon inadequate prepara- 
tion. Sydnor v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 48 (Tenn. Crim. App. Jan. 
26, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 489 (Tenn. June 23, 2016). 

Because petitioner could have presented his 
argument that the trial judge did not consider 
lesser included offenses, but did not do so, the 
issue was waived; in addition, counsel conceded 
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at the post-conviction hearing that the trial 
judge did not err and petitioner was not en- 
titled to relief. Diggs v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 148 (Tenn. Crim. 
App. Feb. 29, 2016). 

Petitioner, who appealed from the denial of 
his petition for post-conviction relief, failed to 
establish that his trial counsel’s performance 
was deficient because petitioner did not testify 
at the post-conviction hearing and failed to 
identify or call any witnesses who may have 
changed the outcome of his trial. Coleman v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 233 (Tenn. Crim. App. Mar. 30, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
602 (Tenn. Aug. 19, 2016). 

Defendant was not deprived of the constitu- 
tional right to a fair trial because the evidence 
did not preponderate against the post-convic- 
tion court’s finding that defense counsel knew 
before the trial all the impeachment evidence 
contained in a report of codefendant’s criminal 
history that was not disclosed by the prosecu- 
tion before the trial. Lister v. State, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 315 (Tenn. 
Crim. App. Apr. 27, 2016), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 693 (Tenn. Sept. 
23, 2016). 

Defendant was not deprived of the constitu- 
tional right to a fair trial because codefendant 
testified that codefendant had no agreement 
with the State of Connecticut regarding leni- 
ency in return for codefendant’s testimony at 
trial, which was consistent with post-conviction 
testimony of the prosecutors and codefendant’s 
defense counsel, and the post-conviction court 
found that no agreement existed. Furthermore, 
defendant testified at the post-conviction hear- 
ing that defendant had no proof codefendant 
lied at the trial. Lister v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 315 (Tenn. Crim. 
App. Apr. 27, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 693 (Tenn. Sept. 28, 
2016). 

Police detective’s actions in destroying com- 
pact discs that contained witness statements 
did not deprive defendant of a fair trial because 
defendant obtained access to the statements 
before the trial, the detective testified at defen- 
dant’s trial regarding the matter, and defen- 
dant had the opportunity to cross-examine the 
detective at trial. Furthermore, despite defen- 
dant’s concern that the detective may have 
engaged in undiscovered misconduct, defen- 
dant did not present proof of any misconduct. 
Lister v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 315 (Tenn. Crim. App. Apr. 27, 
2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 693 (Tenn. Sept. 23, 2016). 

Both these statutory provisions require a 
finding that the evidence was either not previ- 
ously tested for DNA or was not subjected to the 
analysis that is now requested which could 
resolve an issue not resolved by previous analy- 
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sis; petitioner did not ask the post-conviction 
court to make any factual findings in this 
regard, and thus any analysis of the issue was 
waived, and petitioner was not entitled to post- 
conviction relief. Medlock v. State, —S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 792 (Tenn. Crim. 
App. Oct. 21, 2016), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 127 (Tenn. Feb. 21, 
2017). 

Trial court properly denied defendant’s peti- 
tion for post-conviction relief because he failed 
to present a witness or any video evidence at 
the evidentiary hearing to support his claims of 
ineffective assistance of counsel, and trial coun- 
sel’s decision to eschew DNA testing on the 
knife that was held to the victim’s neck was 
based on his reasonable belief that such testing 
was unnecessary, given the lack of blood on the 
mark on the victim’s neck and the fact that 
defendant could have held the non-serrated 
edge against her throat. Johnson v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 1027 
(Tenn. Crim. App. Dec. 12, 2017). 

Defendant was unable to prove that the State 
of Tennessee failed to provide defendant with 
exculpatory evidence because there was no way 
to determine the contents of a missing sealed 
manila envelope by even a preponderance of 
the evidence standard, much less by a clear and 
convincing standard. Because there was no 
evidence as to the contents of the missing 
envelope, there also was no evidence that the 
contents included exculpatory material. Bras- 
well v. State, — S.W.38d —, 2018 Tenn. Crim. 
App. LEXIS 269 (Tenn. Crim. App. Apr. 9, 
2018). 


11. Summary Dismissal Improper. 

Because defendant, a pro se petitioner, was 
not appointed an attorney and afforded an 
opportunity to amend defendant’s petition for 
post-conviction relief, reversal of the summary 
denial of defendant’s petition and remand for 
further proceedings was appropriate as the 
court’s determination that defendant could not 
prove defendant’s claim that defendant’s guilty 
pleas were coerced or unintelligently and un- 
knowingly made necessarily rested upon the 
implicit finding that defendant’s petition did in 
fact assert a colorable claim. State v. Lankford, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 434 
(Tenn. Crim. App. June 14, 2016). 

Summary dismissal of defendant’s petition 
for post-conviction relief was inappropriate be- 
cause, taking the allegations in defendant’s 
petition in the light most favorable to defen- 
dant, defendant presented a colorable claim for 
relief, based upon allegations of ineffective as- 
sistance of counsel, and was entitled to an 
evidentiary hearing. However, it appeared that 
the court denied defendant’s petition after de- 
termining from the petition that defendant did 
not prove the allegations by clear and convinc- 
ing evidence. Sizemore v. State, — S.W.3d —, 
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2017 Tenn. Crim. App. LEXIS 873 (Tenn. Crim. 
App. Sept. 26, 2017). 


12. Dismissal Proper Where Conviction 
Had Been Expunged. 

Denial of appellant’s post-conviction relief 
petition was proper because, after appellant’s 
guilty plea, his criminal record was expunged, 
and a post-conviction relief action did not lie 
when the record had been expunged and no 
conviction existed; an expunged “conviction” 
was not a conviction within the meaning of 
Tennessee’s Post-Conviction Procedure Act, 
T.C.A. § 40-30-1038. In addition, the trial court 
was correct in concluding that the petition was 
time-barred. Rodriguez v. State, — S.W.3d —, 
2013 Tenn. Crim. App. LEXIS 11 (Tenn. Crim. 
App. Jan. 7, 2013), affd, 487 S.W.3d 450, 2014 
Tenn. LEXIS 274 (Tenn. 2014). 


13. Petition Properly Denied. 

Inmate was not entitled to post-conviction 
relief based on second petition, as the petition 
was filed more than 11 years after one-year 
statute of limitations expired and thus, was 
untimely, due process concerns did not toll 
limitations period, and the claims presented 
had been previously determined in his habeas 
corpus case. Whitaker v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 7 (Tenn. Crim. 
App. Jan. 7, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 466 (Tenn. June 23, 2016). 

Post-conviction relief was properly denied, as 
the inmate failed to prove that trial counsel 
was ineffective such that his pleas were ren- 
dered unknowing and involuntary where coun- 
sel testified he met with the inmate multiple 
times, the inmate’s own testimony was that he 
and trial counsel thoroughly discussed the facts 
underlying his case, and counsel’s refusal to file 
a motion to dismiss was a reasonable, strategic 
decision. Isaac v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 12 (Tenn. Crim. App. 
Jan. 11, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 300 (Tenn. Apr. 6, 2016). 

Post-conviction court did not err in denying 
petitioner post-conviction relief because he 
failed to prove ineffective assistance of counsel 
and failed to prove that his guilty plea was not 
knowingly and voluntarily made; the record of 
the guilty-plea submission hearing and the 
explicitly accredited testimony of petitioner’s 
trial counsel evinced petitioner’s understand- 
ing of the proceedings and his willingness to 
enter into the plea agreement in order to secure 
a reduced sentence. Hardin v. State, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 16 (Tenn. 
Crim. App. Jan. 12, 2016). 

Record of the guilty plea submission hearing 
and the testimony of counsel evinced petition- 
er’s understanding of the proceedings and his 
willingness to enter into the plea agreement, 
plus the record showed that counsel rendered 
effective assistance in representing petitioner; 
he was not entitled to post-conviction relief. 
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Harvey v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 23 (Tenn. Crim. App. Jan. 12, 
2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 285 (Tenn. Apr. 7, 2016). 

Inmate was properly denied post-conviction 
relief, as there was no evidence beyond the 
inmate’s own testimony supporting his conten- 
tion that he was offered a plea deal with lesser 
sentence than the one he received, trial counsel 
did not mislead the inmate as to the terms of 
his plea agreement, and the inmate fully un- 
derstood the consequences of his decision to 
enter a guilty plea. Anderson v. State, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 111 (Tenn. 
Crim. App. Feb. 12, 2016), dismissed, Anderson 
v. Lee, — F. Supp. 2d —, 2016 U.S. Dist. LEXIS 
88694 (M.D. Tenn. July 8, 2016). 

Inmate was not entitled to post-conviction 
relief based on his claim that his guilty plea 
was not knowing and voluntary, as counsel 
advised the inmate he had the option of plead- 
ing guilty or going to trial on the charge of first 
degree murder, which carried a lengthier sen- 
tence than second-degree murder, and the in- 
mate failed to show how addition time to con- 
sider the plea would have affected his decision. 
Wells v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 123 (Tenn. Crim. App. Feb. 17, 
2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 444 (Tenn. June 23, 2016), dismissed, 
Wells v. Perry, — F. Supp. 2d —, 2017 U.S. Dist. 
LEXIS 158322 (E.D. Tenn. Sept. 27, 2017). 

Inmate was not entitled to post-conviction 
relief, as his claim of ineffective assistance 
under the Sixth Amendment and Tenn. Const. 
art. I, § 9 failed where trial counsel testified 
filed a motion to suppress and did not believe 
that it would have benefitted the inmate’s case 
if granted, counsel made efforts to interview a 
potential witness who was unresponsive, and 
counsel did not believe a visit to the crime scene 
would have been beneficial since he had photo- 
graphs of it. Wells v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 123 (Tenn. Crim. App. 
Feb. 17, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 444 (Tenn. June 23, 2016), 
dismissed, Wells v. Perry, — F. Supp. 2d —, 
2017 U.S. Dist. LEXIS 158322 (E.D. Tenn. 
Sept. 27, 2017). 

Post-conviction court properly dismissed pe- 
titioner’s application for post-conviction relief 
because it was filed well outside of the statute 
of limitations; due process did not require the 
tolling of the statute of limitations because 
none of the circumstances in which due process 
required tolling the post-conviction statute of 
limitation applied. Blackstock v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 243 
(Tenn. Crim. App. Mar. 31, 2016), review denied 
and ordered not published, — S.W.3d —, 2016 
Tenn. LEXIS 563 (Tenn. Aug. 18, 2016). 

Post-conviction court properly denied peti- 
tioner relief because he failed to present clear 
and convincing evidence to show that trial 
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counsel was deficient; the post-conviction court 
accredited co-counsel’s testimony regarding 
trial counsel’s representation. Davis v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 252 
(Tenn. Crim. App. Apr. 4, 2016), appeal denied, 
— §.W.3d —, 2016 Tenn. LEXIS 603 (Tenn. 
Aug. 18, 2016). 

Post-conviction relief was properly denied, 
because trial counsel credibly testified that he 
relayed the six-year plea offer to the inmate but 
the inmate rejected it because he did not want 
to be on probation that long, counsel was not 
deficient for failing to argue for suppression of 
text messages, as that theory lacked statutory 
or precedential support, and counsel discussed 
testifying with inmate. Vaughn v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 278 
(Tenn. Crim. App. Apr. 12, 2016), appeal denied, 
— §.W.3d —, 2016 Tenn. LEXIS 616 (Tenn. 
Aug. 19, 2016). 

Inmate’s claim post-conviction relief was 
properly denied, as trial counsel was not inef- 
fective for meeting with the inmate less than 10 
times and failing to hire a private investigator 
since there was nothing to suggest meetings 
with inmate more would have led counsel to 
other witnesses and counsel did his own inves- 
tigation. Minton v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 334 (Tenn. Crim. App. 
May 4, 2016). 

Indictment was not void for lack of notice; 
because aggravated burglary was the only 
qualifying predicate felony charged in the in- 
dictment, it was reasonably clear that the fire- 
arm charge was related to the aggravated bur- 
glary charge, and petitioner was not entitled to 
relief. Smith v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 400 (Tenn. Crim. App. May 
27, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 776 (Tenn. Oct. 17, 2016). 

Witness was not called at the evidentiary 
hearing and thus it was unclear what the 
witness would have actually testified to and 
what impact, if any, that testimony would have 
had on the outcome of trial; thus, petitioner did 
not show prejudice and he was not entitled to 
post-conviction relief. Barrett v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 610 
(Tenn. Crim. App. Aug. 18, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 961 
(Tenn. Dec. 14, 2016). 

Petitioner failed to produce the testimony of 
a DNA expert at the hearing, and thus it could 
not be assessed what impact such testimony 
would have had at trial; petitioner failed to 
prove that he was prejudiced by counsel’s deci- 
sion in this respect, and he was not entitled to 
post-conviction relief. Barrett v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 610 
(Tenn. Crim. App. Aug. 18, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 961 
(Tenn. Dec. 14, 2016). 

Petitioner failed to introduce any results of 
independent DNA testing and offered no expla- 
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nation as to how he was prejudiced by the 
absence of such testing, and trial counsel made 
a decision not to request independent testing 
based on consultation with an expert and the 
conclusion that additional testing would not be 
helpful; although counsel expressed regret in 
hindsight that he did not request independent 
testing, at the time he made a reasonable 
strategic decision, and petitioner was not en- 
titled to post-conviction relief. Barrett v. State, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 610 
(Tenn. Crim. App. Aug. 18, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 961 
(Tenn. Dec. 14, 2016). 

Record did not preponderate against the 
post-conviction court’s findings that counsel 
made a strategic and tactical decision not to 
present the inmate’s friend as a trial witness 
and that counsel was not deficient by failing to 
so do, because the friend testified that defense 
counsel told her that her prior convictions for 
crimes involving dishonesty prevented her from 
being a witness. Braxton v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 648 (Tenn. Crim. 
App. Aug. 31, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 865 (Tenn. Nov. 17, 
2016). 

Tennessee Supreme Court Rules clearly pro- 
hibit the authorization of expert services in 
non-capital post-conviction proceedings; no au- 
thority exists to allow funds for experts in 
non-capital post-conviction cases, and thus pe- 
titioner was not entitled to post-conviction re- 
lief. Barlow v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 672 (Tenn. Crim. App. Sept. 
9, 2016). 

Rule explicitly stated that funding for an 
expert witness in non-capital post-conviction 
proceedings was not to be authorized or ap- 
proved, and the court was bound by the deter- 
minations made by the Tennessee Supreme 
Court on this issue, and thus petitioner was not 
entitled to post-conviction relief. Lewis v. State, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 722 
(Tenn. Crim. App. Sept. 21, 2016), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 38 (Tenn. 
Jan. 20, 2017). 

Post-conviction relief was properly denied, as 
the inmate failed to prove that his guilty plea 
was not voluntary, given that the evidence 
showed that the inmate retained an attorney 
who was presenting during negotiations and at 
the plea submission hearing, the inmate denied 
any threats or promises were made to induce 
the plea, and the inmate told the court he was 
choosing to plead guilty to avoid service of his 
sentence at 100% if he should be convicted at 
trial. Jones v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 914 (Tenn. Crim. App. Dec. 
7, 2016), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 229 (Tenn. Apr. 13, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied because, although manda- 
tory sentencing schemes imposing a sentence of 
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life without the possibility of parole for a juve- 
nile offender violated the prohibition against 
cruel and unusual punishment, defendant’s 
sentence of life with the possibility of parole 
was not unconstitutional even if the mandatory 
51 years before release was effectively a func- 
tional life sentence. Matthews v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 941 
(Tenn. Crim. App. Dec. 21, 2016), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 232 
(Tenn. Apr. 13, 2017). 

Post-conviction court properly denied peti- 
tioner relief because there was no Brady viola- 
tion; there was no evidence that trial counsel 
made a specific request for a police report, 
which would have triggered the State’s duty to 
disclose the report, and petitioner failed to 
show that a witness’s subsequent testimony 
was material since it did not discredit a code- 
fendant’s trial testimony, which was the key to 
the State’s case. Baker v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 43 (Tenn. Crim. 
App. Jan. 23, 2017). 

Post-conviction petition was properly denied, 
as the inmate failed to show that trial counsel 
failed to investigate his case, as the record 
supported the post-conviction court’s finding 
that trial counsel’s testimony that he spoke to 
the victim at some point and that the content of 
that conversation matched her pervious state- 
ment was credible, and the inmate failed pro- 
vide any additional witnesses that would have 
been favorable or that might have been uncov- 
ered by a broader investigation. Hughes v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 74 (Tenn. Crim. App. Jan. 31, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
357 (Tenn. June 7, 2017). 

Post-conviction relief was denied, because 
trial counsel was not ineffective for failing to 
require the State to elect offenses in the in- 
mate’s second trial, for refusing to file a motion 
asserting that the inmate’s speedy trial rights 
had been violated, or for agreeing to sever the 
case into groups of four counts, as mandatory 
joinder applied only to the same conduct and 
the same criminal episode offenses, neither of 
which were involved. Hollis v. State, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 97 (Tenn. 
Crim. App. Feb. 14, 2017). 

Post-conviction relief was properly denied, as 
counsel testified that he informed the inmate 
that he faced 24 years as a maximum potential 
sentence, the inmate’s mother testified that 
counsel advised them of the maximum sen- 
tence, and the transcript from the guilty plea 
hearing reflecting that the trial court clearly 
and methodically informed the inmate of his 
rights and the inmate state he was satisfied 
with counsel’s representation. Tomlin v. State, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 106 
(Tenn. Crim. App. Feb. 17, 2017). 

Inmate was not entitled to post-conviction 
relief, because he could not prove prejudice due 
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to trial counsel’s failure to ask witnesses about 
the location of the gunshot wound or the path of 
the bullet, as the inmate presented no evidence 
about how any hypothetical questions posed 
would have changed the outcome, and counsel 
said that he did not approach the witnesses 
because his theory of the case was that the 
shooting was accidental and he intended to 
present that through the inmate’s testimony. 
Johnson v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 141 (Tenn. Crim. App. Mar. 
1, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 379 (Tenn. June 7, 2017). 

Postconvicton relief was properly denied, as 
the inmate failed to show that he received 
ineffective assistance based on counsel’s advice 
to plead guilty when counsel was prepared to go 
to trial and have developed a strategy but 
advised the inmate to plead guilty because of 
the fact that confidential informant could iden- 
tify the inmate personally and the inmate was 
subject to a lengthy sentence if found guilty by 
a jury. Nevils v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 142 (Tenn. Crim. App. Mar. 
12017); 

Post-conviction relief was properly denied, as 
trial counsel was not ineffective for failing to 
file a meritless motion to suppress; failing to 
negotiate concurrent sentences when they were 
required under Tenn. R. Crim. P. 32(C)(3)(C), 
because the inmate was on bail when he com- 
mitted the charged offense; and the inmate 
insisted it was his desire to plead guilty, and 
thus, he failed to prove he received ineffective 
assistance of counsel rendering his guilty plea 
involuntary and unintelligent. Cole v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 150 
(Tenn. Crim. App. Mar. 1, 2017). 

Post-conviction relief was properly denied, as 
trial counsel was not ineffective where the 
evidence showed that he met with the inmate 
on at least four occasions, he did not file a 
motion to suppress because he found no legal 
basis to challenge the search warrant, and he 
advised the inmate not to testify based on his 
belief that the inmate’s testimony would be 
questionable due to criminal history. Davenport 
v. State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 163 (Tenn. Crim. App. Mar. 6, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied because the post-convic- 
tion court did not improperly deny her request 
to destroy and to touch sealed trial exhibits or 
her request to have the post-conviction court 
give “lay testimony” because defendant did not 
show the relevance of whether the latex glove 
tip was cut or ripped as defendant’s DNA was 
found on the glove tip that was located near the 
victim’s body, and the DNA evidence was un- 
changed regardless of whether the tip was 
ripped or torn; and the post-conviction court 
should not offer testimony at the post-convic- 
tion hearing. Cannon v. State, — S.W.3d —, 
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2017 Tenn. Crim. App. LEXIS 204 (Tenn. Crim. 
App. Mar. 21, 2017). 

Post-conviction relief was properly denied, as 
trial counsel was not ineffective for failure to 
investigate hot water heater when further in- 
vestigation would have been cumulative of in- 
formation in discovery file, counsel met with 
inmate at least seven times prior to the plea 
and discussed discovery with him, and counsel 
was not ineffective for failing to file the motion 
to withdraw the guilty plea until one month 
after entry of the plea. Scott v. State, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 206 (Tenn. 
Crim. App. Mar. 21, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 318 (Tenn. May 
18, 2017). 

Inmate was not entitled to post-conviction 
relief based on trial counsel’s failure to play a 
video from an officer’s dash camera in its en- 
tirety, because the proof at trial was over- 
whelming against the inmate, and the video 
would only have served to reiterate the events 
in front of the jury and would have hurt the 
inmate. Hicks v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 380 (Tenn. Crim. App. May 
15; 2017); 

Post-conviction court properly denied peti- 
tioner post-conviction relief because the trial 
court did not sentenced him illegally; because 
the judgments were silent regarding the prior 
sentence for which petitioner was on parole, the 
sentences were presumed to run consecutively. 
Shreve v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 486 (Tenn. Crim. App. May 24, 
2017). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because the trial 
court did not sentenced him illegally; although 
petitioner said at the post-conviction hearing 
he would not have pleaded guilty if he had 
known he would not receive credit for the time 
he served following the parole violation, he did 
not offer his contention as sworn testimony or 
establish that the award of credit as a term of 
the guilty pleas was improper. Shreve v. State, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 436 
(Tenn. Crim. App. May 24, 2017). 

post-conviction relief was properly denied, as 
issues not raised in the appeal of the inmate’s 
conviction were waived, and although trial 
counsel’s lacked of knowledge about the ability 
to seek state funds for an expert and failure to 
question his client about his refusal to hire an 
expert was deficient performance, the inmate 
was not entitled to relief, as he failed to estab- 
lish prejudice given that he failed to show that 
a request for state funds could have been 
granted by the trial court. Sprunger v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 603 
(Tenn. Crim. App. July 10, 2017). 

Post-conviction relief was properly denied, as 
evidence did not preponderate against the trial 
court’s finding that the inmate received effec- 
tive assistance of counsel, as trial counsel tes- 
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tified that he did not have any problems with 
the indictment, and, even if trial counsel had 
convinced the trial court to dismiss the subject 
counts to the indictment pretrial, the State 
would have resubmitted the aggravated child 
neglect charges to the grand jury. Hester v. 
State, — S.W3d —, 2017 Tenn. Crim. App. 
LEXIS 681 (Tenn. Crim. App. Aug. 3, 2017). 

Post-conviction court properly denied defen- 
dant’s petition for relief because he could not 
prove that he was prejudiced by his counsels’ 
representation based on their tactical decisions 
where the three-month old victim had both 
healing and fresh injuries, suffered significant, 
traumatic, and life-ending injuries while in 
defendant’s care, and counsel attempted to in- 
culpate the only other person present, an eight- 
year-old child, as the perpetrator of the victim’s 
injuries. Pegues v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 734 (Tenn. Crim. App. 
Aug. 17, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 901 (Tenn. Dec. 11, 2017). 

Circuit court properly dismissed defendant’s 
petition for post-conviction relief because he 
failed to establish that his trial counsel was 
ineffective inasmuch as he did not present any 
of the witnesses at the post-conviction hearing 
that he argued trial counsel failed to subpoena, 
he did not cite to any authority that requires 
the circuit court clerk’s office to use a criminal 
summons when a defendant failed to appear in 
court, and did not explain in any way how trial 
counsel was intimidated by the trial court or 
how it affected the outcome of his trial. Baxter 
v. State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 786 (Tenn. Crim. App. Aug. 31, 2017). 

Denial of post-conviction relief was proper, as 
the inmate presented no proof that a child 
abuse expert was available to the defense, 
would have testified favorably for the defense, 
or that the proposed expert testimony would 
have changed the outcome of the trial, and the 
inmate’s claim that trial counsel failed to prop- 
erly prepare and utilize a doctor as an expert in 
neonatology was without merit given trial 
counsel’s testimony that the strategic decision 
was made after the doctor changed his opinion 
in the days before trial. Calloway v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 802 
(Tenn. Crim. App. Sept. 1, 2017). 

Denial of post-conviction relief was proper, 
because the inmate’s ineffective assistance of 
counsel claims failed, as counsel was not defi- 
cient for failing to object to a detective’s state- 
ment that defendant admitted there was an 
altercation given the inmate’s admission at 
trial that there was such an altercation and 
claim of self-defense, the DNA testing and evi- 
dence collection about which the inmate was 
complaining was neither practical nor would it 
have been helpful, and counsel testified that he 
did not call the inmate to testify at the sentenc- 
ing hearing because he was concerning about 
damaging evidence that could have been intro- 
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duced through cross-examination. Moffitt v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 851 (Tenn. Crim. App. Sept. 18, 2017). 

Petitioner was properly denied post-convic- 
tion relief because he failed to establish that 
trial counsel was deficient in failing to file a 
motion to recuse the trial judge since he sub- 
mitted no evidence at the post-conviction hear- 
ing that there was a valid reason to request 
recusal; trial counsel, knowing that a motion to 
recuse a judge would be unsuccessful, properly 
weighed the benefits of whether a motion re- 
questing recusal would be necessary and rea- 
sonably concluded that it was not. Armstrong v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 871 (Tenn. Crim. App. Sept. 27, 2017). 

Post-conviction relief was properly denied, as 
counsel was not ineffective for failing to present 
an alibi defense as defendant’s admission to he 
events involved in the underlying charge made 
any issue about the precise timing of the event 
irrelevant and defense counsel’s manner of 
cross-examining the victim was a matter of 
trial strategy. McDonald v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 882 (Tenn. Crim. 
App. Sept. 29, 2017). 

In a capital murder case, defendant’s petition 
for post-conviction relief was properly denied as 
the State did not fail to disclose evidence favor- 
able to the defense, denying him defendant due 
process under Brady, because trial co-counsel 
testified that the prosecutor maintained an 
open-file policy and permitted defense counsel 
to view everything the prosecution possessed; 
defendant did not demonstrate that trial co- 
counsel did not review the police reports during 
discovery; as to the evidence of blood on a floor 
in a parking garage above where the crime 
occurred, defendant merely speculated that it 
could have led to another suspect; and evidence 
of defendant’s guilt, including his confession to 
the murder, was overwhelming. Odom v. State, 
—§.W.3d —, 2017 Tenn. Crim. App. LEXIS 922 
(Tenn. Crim. App. Oct. 20, 2017). 

In a capital murder case, defendant’s petition 
for post-conviction relief was properly denied as 
defendant was not denied his due process right 
to a meaningful opportunity to present his 
grounds for post-conviction relief based on 
missing evidence because he confessed to his 
involvement in the crime; he was given an 
opportunity to test other evidence possessed by 
the State, including biological samples, but 
apparently declined to do so; and he did not 
offer proof that an examination of a copy of his 
original signed statement, which was available, 
would otherwise be insufficient. Odom v. State, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 922 
(Tenn. Crim. App. Oct. 20, 2017). 

Record supported the denial of post-convic- 
tion relief, as trial counsel testified that the 
State offered the inmate a 30-year sentence 
prior to the second trial and that the inmate 
had rejected the offer, and, although the inmate 


POST-CONVICTION PROCEDURE 


40-30-1083 


denied any such offer had been made, the 
post-conviction court found trial counsel’s tes- 
timony credible. Causey v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 1040 (Tenn. 
Crim. App. Dec. 19, 2017). 

It was no error to deny an inmate post- 
conviction relief based on trial counsel’s alleged 
ineffective assistance because (1) the court per- 
missibly accredited trial counsel’s testimony 
that counsel met with the inmate on numerous 
occasions and thoroughly investigated the case, 
(2) counsel pursued a reasonable trial strategy, 
and, (3) given the overwhelming evidence 
against the inmate, the inmate could not estab- 
lish that, but for counsel’s alleged errors, the 
outcome of the inmate’s trial would have been 
different. Taliaferro v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 1049 (Tenn. Crim. 
App. Dec. 21, 2017). 

Petitioner, in his own best interests, pleaded 
guilty to a charge for which there was little 
factual foundation in order to avoid the signifi- 
cant exposure he faced on the cocaine and 
methamphetamine possession charges, making 
the denial of his petition for postconviction 
relief proper. Ellison v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 191 (Tenn. Crim. 
App. Mar. 15, 2018). 

Defendant was not entitled to post-conviction 
relief, following defendant’s conviction for rape, 
because defendant’s constitutional rights were 
not violated by prosecutorial misconduct dur- 
ing the jury voir dire and closing arguments, 
the trial court did not commit reversible errors 
in its supplemental instruction to the jury and 
its instruction as to the required mental ele- 
ment, and defendant failed to show ineffective 
assistance from defendant’s trial and appellate 
counsel in regards to their handling of the case. 
Guinn v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 257 (Tenn. Crim. App. Apr. 5, 
2018). 

Post-conviction court did not err in denying 
the inmate’s petition for relief, because counsel 
testified that the inmate did not exhibit behav- 
ior that caused counsel to doubt the inmate’s 
competency to stand trial, the failure to call a 
witness was not ineffective when counsel testi- 
fied he determined her testimony would not be 
favorable to the inmate’s case, and the inmate 
presented no expert testimony or scientific evi- 
dence contradicting counsel’s testimony that 
such services would not likely have been help- 
ful. Butler v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 355 (Tenn. Crim. App. May 
4, 2018). 

Post-conviction relief was properly denied, as 
the inmate’s claim that his guilty plea was 
involuntary lacked merit, as the record of the 
guilty-plea submission hearing and the explic- 
itly discredited testimony of the inmate evinced 
the inmate’s understanding of the proceedings 
and his willingness to enter into the plea agree- 
ment, and the inmate offered nothing, aside 
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from his bald assertions, about his medicated 
state during his plea submission hearing. 
Prather v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 382 (Tenn. Crim. App. May 15, 
2018). 

Denial of post-conviction relief was not erro- 
neous, because appellate counsel was not defi- 
cient for failing to file the transcript from the 
hearing on the motion in limine to exclude 
evidence of the victim’s prior drug use where 
the outcome of the inmate’s appeal would not 
have changed even if the transcript had been 
included, since the trial court did not abuse its 
discretion by excluding evidence of the victim’s 
drug use prior to or subsequent to the incident. 
Lucio v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 396 (Tenn. Crim. App. May 21, 
2018). 


14. Motor Vehicle 
Judgment. 

Because a proceeding under the Motor Ve- 
hicle Habitual Offenders Act is civil, it does not 
follow that the offender is without remedy. The 
offender should first mount a post-conviction 
procedure attack upon one or more of the un- 
derlying or predicate offenses as void or void- 
able because of the abridgement of any right 
guaranteed by the constitution; if successful, 
the petitioner should then be in a position to 
mount an attack upon the habitual offender 
judgment. Bankston v. State, 815 S.W.2d 218, 
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1991 Tenn. Crim. App. LEXIS 190 (Tenn. Crim. 
App. 1991), appeal denied, — S.W.2d —, 1991 
Tenn. LEXIS 276 (Tenn. July 1, 1991). 

Defendant could not show prejudice stem- 
ming from any alleged omissions by counsel in 
a negotiated sentence for a failure to appear 
conviction by counsel failing to challenge an 
agreed order declaring defendant a habitual 
motor vehicle offender (MVHO) as defendant 
failed to appear to serve defendant’s prison 
sentences for theft, reckless endangerment, 
and resisting arrest in addition to the sentence 
for the MVHO violation. Defendant was obli- 
gated to appear in court and begin serving 
sentences regardless of the validity of the 
MVHO order Johnson v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 143 (Tenn. Crim. 
App. Mar. 1, 2017). 


15. Punishment. 

Post-conviction relief was properly denied, 
because trial counsel was not deficient for fail- 
ing to obtain independent testing of a palm 
print match, counsel did inform the inmate that 
she could not be sentenced to death, and the 
inmate failed to prove guilty plea was not 
knowing and voluntary, as she had two years of 
college, had been a defendant in another state, 
was represented by competent counsel, and had 
a strong incentive to proffer guilty plea because 
she faced life without parole. Calhoun v. State, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 137 
(Tenn. Crim. App. Feb. 28, 2017). 
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CONIA TRWNE 


1. In General. 

Defendant’s assertion that he should have 
been permitted to litigate grounds alleging: (a) 
The death penalty is unconstitutional; (b) The 
denial of the constitutional right to effective 
assistance of counsel; and (c) Claims relating to 
the use of a prior rape for which the defendant 
was neither indicted nor convicted, was without 
merit where: (1) The grounds had been previ- 
ously determined; (2) Those few issues that had 
not been previously determined were waived; 
(3) The grounds were totally devoid of merit; (4) 
Most of the grounds were couched in conclusory 
terms, and no facts were set forth in the peti- 
tion to support those grounds; and (5) Some of 
the grounds were not cognizable in a post- 
conviction suit. Caruthers v. State, 814 S.W.2d 
64, 1991 Tenn. Crim. App. LEXIS 55 (Tenn. 
Crim. App. 1991). 


2. Purpose. 

Former chapter was enacted to allow prison- 
ers a procedure for relief when their conviction 
is void or voidable because of abridgment of a 
Tennessee or federal constitutional right. Its 
authority and limitations are derived solely 
from the legislature and are not constitution- 
ally mandated, and the history of its develop- 
ment shows that its purpose is to provide for 
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collateral attack on Tennessee convictions. 
Oliphant v. State, 806 S.W.2d 215, 1991 Tenn. 
Crim. App. LEXIS 46 (Tenn. Crim. App. 1991), 
appeal denied, — S.W.2d —, 1991 Tenn. LEXIS 
106 (Tenn. Mar. 11, 1991). 


3. Violation of Constitutional Right Re- 
quired. 

Post-conviction petitions properly go only to 
abridgment of constitutional rights in the con- 
viction process. Sloan v. State, 477 S.W.2d 219, 
1971 Tenn. Crim. App. LEXIS 453 (Tenn. Crim. 
App. 1971); Terrell v. Dutton, 661 F. Supp. 100, 
1986 U.S. Dist. LEXIS 18538 (M.D. Tenn. 
1986). 

If post-conviction petition failed to show 
abridgment of constitutional rights of peti- 
tioner or if grounds stated had been waived or 
previously determined, court could have dis- 
missed petition without appointment of coun- 
sel. Cureton v. Tollett, 477 S.W.2d 233, 1971 
Tenn. Crim. App. LEXIS 460 (Tenn. Crim. App. 
1971). 

Petition which made no attack upon petition- 
er’s guilty pleas and did not charge that either 
convictions or sentences were void or voidable 
because of abridgment of a right guaranteed by 
the state or federal constitution stated no 
ground for relief under the Post-Conviction 
Procedure Act. Wooten v. State, 477 S.W.2d 767, 
1971 Tenn. Crim. App. LEXIS 476 (Tenn. Crim. 
App. 1971); Hankins v. State, 512 S.W.2d 591, 
1974 Tenn. Crim. App. LEXIS 278 (Tenn. 1974). 

Where petition for post-conviction relief did 
not allege facts showing that conviction re- 
sulted from abridgment of constitutional 
rights, petition was subject to dismissal with- 
out hearing. Arthur v. State, 483 S.W.2d 95, 
1972 Tenn. LEXIS 362 (Tenn. 1972); Gant v. 
State, 507 S.W.2d 133, 1973 Tenn. Crim. App. 
LEXIS 219 (Tenn. Crim. App. 1973). 

The Post-Conviction Procedure Act was ad- 
opted solely for the purpose of allowing presen- 
tation of error of constitutional dimension 
which if true would make the convicting proce- 
dure void. Frazier v. State, 480 S.W.2d 551, 
1972 Tenn. Crim. App. LEXIS 323 (Tenn. Crim. 
App. 1972). 

It is only if a factual basis giving rise to a 
constitutional issue is alleged that there is any 
basis for the filing and determination of a 
petition seeking post conviction nullification of 
a final judgment of conviction. Gunn v. State, 
509 S.W.2d 843, 1974 Tenn. Crim. App. LEXIS 
308 (Tenn. Crim. App. 1974). 

Appellant’s contentions that the failure of 
Tennessee authorities to return him to a Ken- 
tucky prison immediately after his conviction 
in Tennessee retroactively deprived Tennessee 
of jurisdiction or served to impliedly pardon or 
commute his Tennessee sentence, presented no 
question of constitutional deprivation, and 
therefore were not properly raised under this 
chapter. Carter v. State, 600 S.W.2d 750, 1980 
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Tenn. Crim. App. LEXIS 278 (Tenn. Crim. App. 
1980). 

The standards for accepting a guilty plea as 
set forth in State v. Mackey, 553 S.W.2d 337, 
1977 Tenn. LEXIS 579 (Tenn. 1977) go beyond 
constitutional requirements and a violation of 
the standards set by that case to the extent that 
they go beyond constitutional standards did not 
constitute ground for post-conviction relief. 
State v. Wallace, 604 S.W.2d 890, 1980 Tenn. 
Crim. App. LEXIS 296 (Tenn. Crim. App. 1980); 
Housler v. State, 749 S.W.2d 758, 1988 Tenn. 
Crim. App. LEXIS 216 (Tenn. Crim. App. 1988). 

Advice to defendant entering guilty plea that 
prior convictions might be used to enhance 
sentence is not constitutionally required and its 
omission has no validity in post-conviction pro- 
ceedings. State v. Prince, 781 S.W.2d 846, 1989 
Tenn. LEXIS 529 (Tenn. 1989). 

Violations of State v. Mackey, 553 S.W.2d 337, 
1977 Tenn. LEXIS 579 (Tenn. 1977) requiring 
trial judges to advise defendants of the conse- 
quences of guilty pleas that exceed the require- 
ments of Boykin v. Alabama, 395 U.S. 238, 89 
S. Ct. 1709, 23 L. Ed. 2d 274, 1969 U.S. LEXIS 
1434 (1969), are not constitutional violations 
and are not available except on direct appeal. 
State v. Frazier, 784 S.W.2d 927, 1990 Tenn. 
LEXIS 54 (Tenn. 1990). 

Pursuant to former chapter, post-conviction 
petitioners, unlike habeas corpus petitioners, 
may challenge convictions or sentences that are 
either void or voidable because of constitutional 
deprivations. Archer v. State, 851 S.W.2d 157, 
1993 Tenn. LEXIS 143 (Tenn. 1993). 

Relief may be granted on a post-conviction 
petition only when the sentence or conviction is 
void or voidable because it contravenes a state 
or federal constitutional right of the defendant. 
Overton v. State, 874 S.W.2d 6, 1994 Tenn. 
LEXIS 94 (Tenn. 1994). 


4, Violation of Laws or Treaties of the U.S. 
A state prisoner is entitled to post-conviction 
relief only if held in custody in violation of the 
constitution or laws or treaties of the United 
States. Terrell v. Dutton, 661 F. Supp. 100, 1986 
U.S. Dist. LEXIS 18538 (M.D. Tenn. 1986). 


5. Unlawful Arrest. 

The law is settled that there is no constitu- 
tional immunity from unlawful arrest and ar- 
rest without a warrant does not per se violate 
any constitutional right entitling a defendant 
to post-conviction relief where he is subse- 
quently convicted upon a valid indictment. Nel- 
son v. State, 4 Tenn. Crim. App. 228, 470 S.W.2d 
32, 1971 Tenn. Crim. App. LEXIS 499 (Tenn. 
Crim. App. 1971). 


6. Right to Counsel. 

Where defendant is represented by retained 
counsel, state action is not involved and the 
action or inaction of such counsel is imputed to 
the defendant. Morgan v. State, 1 Tenn. Crim. 
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App. 454, 445 S.W.2d 477, 1969 Tenn. Crim. 
App. LEXIS 334 (Tenn. Crim. App. 1969); 
Brewer v. State, 4 Tenn. Crim. App. 265, 470 
S.W.2d 47, 1970 Tenn. Crim. App. LEXIS 496 
(Tenn. Crim. App. 1970); Brotherton v. State, 
477 S.W.2d 522, 1971 Tenn. Crim. App. LEXIS 
470 (Tenn. Crim. App. 1972); Bratton v. State, 
477 S.W.2d 754, 1971 Tenn. Crim. App. LEXIS 
472 (Tenn. Crim. App. 1971). 

The action or inaction of retained counsel is 
not a ground for post-conviction relief. Jones v. 
State, 2 Tenn. Crim. App. 152, 452 S.W.2d 361, 
1969 Tenn. Crim. App. LEXIS 312 (Tenn. Crim. 
App. 1969); Carvin v. State, 2 Tenn. Crim. App. 
220, 452 S.W.2d 681, 1970 Tenn. Crim. App. 
LEXIS 418 (Tenn. Crim. App. 1970); Phillips v. 
State, 3 Tenn. Crim. App. 184, 458 S.W.2d 642, 
1970 Tenn. Crim. App. LEXIS 455 (Tenn. Crim. 
App. 1970). 

Where defendant assured counsel that a wit- 
ness would be present at trial and in reliance 
upon such assurance counsel did not subpoena 
the witness, failure of the witness to show for 
trial did not make counsel incompetent. Shep- 
herd v. State, 533 S.W.2d 335, 1975 Tenn. Crim. 
App. LEXIS 268 (Tenn. Crim. App. 1975). 


7. —Competence of Counsel. 

Defendants are entitled to counsel with rea- 
sonable competence, determined by whether 
the advice given, or the services rendered by 
the attorney are within the range of compe- 
tence demanded of attorneys in criminal cases. 
Baxter v. Rose, 523 S.W.2d 930, 1975 Tenn. 
LEXIS 605 (Tenn. 1975). 

The standards of counsel competence apply 
to privately retained attorneys as well as to 
those appointed by the court. Baxter v. Rose, 
523 S.W.2d 930, 1975 Tenn. LEXIS 605 (Tenn. 
1975). 

Conclusory allegations that the attorney gen- 
eral abused his discretion in seeking the death 
penalty were not worthy of constitutional sig- 
nificance, and the trial court was entitled to 
dismiss the claim without an evidentiary hear- 
ing. Cooper v. State, 847 S.W.2d 521, 1992 
Tenn. Crim. App. LEXIS 484 (Tenn. Crim. App. 
1992). 

Defense counsel’s failure to object to the jury 
instructions regarding the law of aggravated 
rape did not constitute ineffective assistance of 
counsel since at the time defendant allegedly 
committed the offense (August 1978 — May 
1979), the offense of aggravated rape did not 
exist, and this instruction was an accurate 
statement of the law as it existed at the time 
the indictment was returned. Overton v. State, 
874 S.W.2d 6, 1994 Tenn. LEXIS 94 (Tenn. 
1994). 

Where two defendants were convicted of first 
degree murder, both counsels’ failure to object 
to the erroneous jury instructions regarding the 
release eligibility date for a person convicted of 
first degree murder was deficient and prejudi- 


CRIMINAL PROCEDURE 


628 


cial, thus denying each defendant of his consti- 
tutional right to effective counsel; defendants 
were entitled to post-conviction relief. Vaughn 
v. State, 202 S.W.3d 106, 2006 Tenn. LEXIS 843 
(Tenn. 2006). 

Defendant was not entitled to post-conviction 
relief when defendant alleged ineffective assis- 
tance of counsel because defendant did not 
prove by clear and convincing evidence that 
counsel was ineffective regarding defendant’s 
Interstate Agreement on Detainers and speedy 
trial violation claims. Although defendant com- 
plained that counsel failed to certify questions 
of law on these issues, defendant did not meet 
defendant’s burden to show that, had counsel 
done so, the outcome of the case would have 
been different. Bauer v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 300 (Tenn. Crim. 
App. Apr. 19, 2018). 


8. Judicial Discretion. 

Trial court’s exercise of judicial discretion is 
not subject to post-conviction collateral attack 
unless such discretionary actions prejudicially 
trench upon constitutional rights of accused. 
Janow v. State, 4 Tenn. Crim. App. 195, 470 
S.W.2d 19, 1971 Tenn. Crim. App. LEXIS 495 
(Tenn. Crim. App. 1971); Wooten v. State, 477 
S.W.2d 767, 1971 Tenn. Crim. App. LEXIS 476 
(Tenn. Crim. App. 1971). 


9. Sufficiency of Indictment. 

The sufficiency of an indictment cannot be 
reviewed or tested by resort to the Post-Convic- 
tion Procedure Act. Brown v. State, 1 Tenn. 
Crim. App. 462, 445 S.W.2d 669, 1969 Tenn. 
Crim. App. LEXIS 335 (Tenn. Crim. App. 1969); 
Myers v. State, 3 Tenn. Crim. App. 414, 462 
S.W.2d 265, 1970 Tenn. Crim. App. LEXIS 463 
(1970). 

Claim that indictment in a previous convic- 
tion used as the basis for a habitual criminal 
charge was not a true bill and was not signed by 
the foreman of the grand jury did not constitute 
constitutional error and was not grounds for 
post-conviction relief on the theory that the 
conviction as a habitual criminal was void. 
State v. Wright, 225 Tenn. 652, 475 S.W.2d 546, 
1972 Tenn. LEXIS 404 (1972). 

Where a petitioner for post-conviction relief 
contended, for the first time, that his conviction 
was under an indictment returned by a grand 
jury selected in violation of U.S. Const., amend. 
14, § 1, of Tenn. Const., art. I, § 8 and of 
§ 40-1501 (repealed), the court held that he 
had waived his right to object by failing to 
challenge the competency or legality of the 
grand jury by plea in abatement prior to plead- 
ing to the indictment at his trial. Holiday v. 
State, 512 S.W.2d 953, 1972 Tenn. Crim. App. 
LEXIS 276 (Tenn. Crim. App. 1972). 


10. Sufficiency of Evidence. 
Post-conviction proceedings may not be em- 
ployed to question or review or test the suffi- 
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ciency of the evidence at the original trial. 
Shiflet v. Tollett, 448 S.W.2d 681, 1969 Tenn. 
Crim. App. LEXIS 369 (Tenn. Crim. App. 1969); 
Carvin v. State, 2 Tenn. Crim. App. 220, 452 
S.W.2d 681, 1970 Tenn. Crim. App. LEXIS 418 
(Tenn. Crim. App. 1970); Doyle v. State, 3 Tenn. 
Crim. App. 171, 458 S.W.2d 637, 1970 Tenn. 
Crim. App. LEXIS 453 (Tenn. Crim. App. 1970); 
Phillips v. State, 3 Tenn. Crim. App. 184, 458 
S.W.2d 642, 1970 Tenn. Crim. App. LEXIS 455 
(Tenn. Crim. App. 1970); Guy v. State, 4 Tenn. 
Crim. App. 218, 470 S.W.2d 28, 1971 Tenn. 
Crim. App. LEXIS 396 (Tenn. Crim. App. 1971); 
Sloan v. State, 477 S.W.2d 219, 1971 Tenn. 
Crim. App. LEXIS 453 (Tenn. Crim. App. 1971); 
Brotherton v. State, 477 S.W.2d 522, 1971 Tenn. 
Crim. App. LEXIS 470 (Tenn. Crim. App. 1972). 

Insufficiency of trial evidence and incompe- 
tency of witnesses are not matters reviewable 
by post-conviction proceedings. Gant v. State, 
507 S.W.2d 133, 1973 Tenn. Crim. App. LEXIS 
219 (Tenn. Crim. App. 1973). 


11. Extrinsic Evidence. 

The former section clearly permitted the in- 
troduction of extrinsic evidence to establish the 
existence of a constitutional violation that 
makes an otherwise facially valid conviction 
unconstitutional and, therefore, invalid. Saw- 
yers v. State, 814 S.W.2d 725, 1991 Tenn. 
LEXIS 514 (Tenn. 1991). 


12. Exclusion of Witnesses. 

The exclusion of witnesses from the court- 
room is not a matter of right and an alleged 
error in failure to exclude a witness provides no 
ground for post-conviction relief. Rucker v. 
Tollett, 4 Tenn. Crim. App. 672, 475 S.W.2d 207, 
1971 Tenn. Crim. App. LEXIS 439 (Tenn. Crim. 
App. 1971). 


13. Correction of Errors. 

Post-conviction proceedings may not be used 
to review or correct errors of law or fact alleg- 
edly committed by a court of competent juris- 
diction. Brewer v. State, 4 Tenn. Crim. App. 
265, 470 S.W.2d 47, 1970 Tenn. Crim. App. 
LEXIS 496 (Tenn. Crim. App. 1970). 


14. Guilty Plea. 

Where general sessions judge failed to advise 
defendant who pled guilty to drunk driving of 
his right against compelled self-incrimination, 
thereby violating State v. Mackey, 553 S.W.2d 
337, 1977 Tenn. LEXIS 579 (Tenn. 1977), and 
Boykin v. Alabama, 395 U.S. 238, 89 S. Ct. 
1709, 23 L. Ed. 2d 274, 1969 U.S. LEXIS 1434 
(1969), but defendant’s own testimony demon- 
strated that his plea was knowingly and volun- 
tarily entered, and that the plea represented a 
voluntary and intelligent choice among the 
alternatives available at that time, the plea 
was constitutionally valid. Stagnolia v. State, 
792 S.W.2d 450, 1990 Tenn. Crim. App. LEXIS 
5 (Tenn. Crim. App. 1990), appeal denied, — 
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S.W.2d —, 1990 Tenn. LEXIS 291 (Tenn. June 
119 1990). 

In a post-conviction hearing, where peti- 
tioner asserts that his guilty pleas were not 
voluntarily, knowingly and understandingly 
entered, the attorney-client privilege should be 
waived as to that issue; a client may not use his 
or her version of the events, involving the 
attorney, as a sword while raising the privilege 
as a shield to prevent the attorney from being 
used in responding to the attack. Bryan v. 
State, 848 S.W.2d 72, 1992 Tenn. Crim. App. 
LEXIS 679 (Tenn. Crim. App. 1992). 


15. Determination of Guilt. 

Post-conviction proceedings may not be em- 
ployed to determine the question of guilt or 
innocence. Doyle v. State, 3 Tenn. Crim. App. 
171, 458 S.W.2d 637, 1970 Tenn. Crim. App. 
LEXIS 453 (Tenn. Crim. App. 1970); Phillips v. 
State, 3 Tenn. Crim. App. 184, 458 S.W.2d 642, 
1970 Tenn. Crim. App. LEXIS 455 (Tenn. Crim. 
App. 1970). 


16. Punishment. 

A contention that punishment is cruel and 
unusual is without substance where the pun- 
ishment is within the statutory authority. State 
ex rel. Fields v. Henderson, 1 Tenn. Crim. App. 
443, 443 S.W.2d 837, 1969 Tenn. Crim. App. 
LEXIS 333 (Tenn. Crim. App. 1969). 

Where petitioner’s felony conviction was re- 
versed and he was reindicted for the same 
felony and for being a habitual criminal, he 
could not complain of the increased punish- 
ment imposed on conviction of the felony and 
habitual criminal charge. Brown v. State, 1 
Tenn. Crim. App. 462, 445 S.W.2d 669, 1969 
Tenn. Crim. App. LEXIS 335 (Tenn. Crim. App. 
1969). 

Trial court’s determination that petitioner 
serve robbery sentences consecutively was not 
a ground for post-conviction relief. Wooten v. 
State, 477 S.W.2d 767, 1971 Tenn. Crim. App. 
LEXIS 476 (Tenn. Crim. App. 1971). 

Where a defendant is sentenced to an en- 
hanced range which is founded on constitution- 
ally infirm convictions, he or she may, in a 
post-conviction proceeding, attack the en- 
hanced sentence range as voidable pursuant to 
the former section. Dulsworth v. State, 881 
S.W.2d 275, 1994 Tenn. Crim. App. LEXIS 33 
(Tenn. Crim. App. 1994). 


17. Enhanced Sentence Range. 

Where a defendant is sentenced to an en- 
hanced range which is founded on constitution- 
ally infirm convictions, he or she may, in a 
post-conviction proceeding, attack the en- 
hanced sentence range as voidable pursuant to 
this section. Dulsworth v. State, 881 S.W.2d 
275, 1994 Tenn. Crim. App. LEXIS 33 (Tenn. 
Crim. App. 1994). 


18. Subsequently Recognized Right. 
Where, due to ruling of supreme court, defen- 
dant has a defense not existing at time of trial 
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court hearing on petition for post-conviction 
relief, court of criminal appeals may remand for 
taking of further evidence. Pruett v. State, 501 
S.W.2d 807, 1973 Tenn. LEXIS 538 (Tenn. 
1973), cert. denied, Pruett v. Tennessee, 415 
U.S. 994, 94S. Ct. 1596, 39 L. Ed. 2d 891, 1974 
U.S. LEXIS 809 (1974). 

Convictions entered in the trial courts prior 
to the release of Boykin v. Alabama, 395 US. 
238, 89S. Ct. 1709, 23 L. Ed. 2d 274, 1969 U.S. 
LEXIS 1434 (1969), which requires that guilty 
pleas be made knowingly and voluntarily, are 
not subject to post-conviction attack. State v. 
Frazier, 784 S.W.2d 927, 1990 Tenn. LEXIS 54 
(Tenn. 1990). 


19. Bail. 

Refusal of bail pending appeal is not a ground 
for post-conviction relief. Jones v. State, 2 Tenn. 
Crim. App. 152, 452 S.W.2d 361, 1969 Tenn. 
Crim. App. LEXIS 312 (Tenn. Crim. App. 1969). 


20. Prior Post-Conviction Proceeding. 

Appointment of inadequate counsel at post- 
conviction hearing, even if true, would not have 
voided the original judgment of conviction. 
Dowlen v. State, 477 S.W.2d 253, 1971 Tenn. 
Crim. App. LEXIS 466 (Tenn. Crim. App. 1971). 

Errors in a prior post-conviction proceeding 
did not affect the initial judgment of conviction 
and unless the conviction or sentence was void 
or voidable upon constitutional grounds there 
could be no post-conviction relief. Brotherton v. 
State, 477 S.W.2d 522, 1971 Tenn. Crim. App. 
LEXIS 470 (Tenn. Crim. App. 1972); Recor v. 
State, 489 S.W.2d 64, 1972 Tenn. Crim. App. 
LEXIS 294 (Tenn. Crim. App. 1972), cert. de- 
nied, Recor v. Tennessee, 411 U.S. 920, 93 S. Ct. 
1560, 36 L. Ed. 2d 313, 1973 U.S. LEXIS 2885 
(1973). 


21. Probation and Parole Board Actions. 

Action of state board of probation and parole 
in revoking prisoner’s parole was not review- 
able in post-conviction proceeding. Bratton v. 
State, 477 S.W.2d 754, 1971 Tenn. Crim. App. 
LEXIS 472 (Tenn. Crim. App. 1971). 


22. Defense. 

The fact that post-conviction proceeding con- 
stituted collateral attack on judgment was no 
defense to proceeding. Goodner v. State, 484 
S.W.2d 364, 1972 Tenn. Crim. App. LEXIS 337 
(Tenn. Crim. App. 1972). 


23. Burden of Proof. 

The burden is on the petitioner to prove his 
allegations attacking the validity of his convic- 
tion. Long v. State, 510 S.W.2d 83, 1974 Tenn. 
Crim. App. LEXIS 295 (Tenn. Crim. App. 1974). 

In a post-conviction proceeding the burden is 
on the petitioner to prove by a preponderance of 
the evidence the allegations in his petition. 
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Clenny v. State, 576 S.W.2d 12, 1978 Tenn. 
Crim. App. LEXIS 336 (Tenn. Crim. App. 1978), 
cert. denied, Clenny v. Tennessee, 441 U.S. 947, 
99 S. Ct. 2170, 60 L. Ed. 2d 1050, 1979 U.S. 
LEXIS 1870 (1979); McGee v. State, 739 S.W.2d 
789, 1987 Tenn. Crim. App. LEXIS 2686 (Tenn. 
Crim. App. 1987). 


24. Prior Determinations. 

Grounds for relief previously determined on 
appeal are not subject to review by post-convic- 
tion proceedings. Roach v. Moore, 550 S.W.2d 
256, 1977 Tenn. Crim. App. LEXIS 262 (Tenn. 
Crim. App. 1977). 


25. Waiver. 

Where the record is void of any allegations 
that the guilty plea was made without the 
assistance of competent counsel, the guilty plea 
waived all nonjurisdictional and procedural de- 
fects and constitutional infirmities. Ellison v. 
State, 549 S.W.2d 691, 1976 Tenn. Crim. App. 
LEXIS 396 (Tenn. Crim. App. 1976). 


26. Number of Petitions. 

The former section necessarily allowed more 
than one petition to be filed in some cases. 
Swanson v. State, 749 S.W.2d 731, 1988 Tenn. 
LEXIS 70 (Tenn. 1988). 


27. Prior Convictions. 

A defendant cannot maintain a collateral 
attack by post-conviction proceedings on his 
status of habitual criminality by attacking the 
validity of his predicate convictions. Prior to 
making such an attack on an habitual criminal 
conviction, he must by appropriate petition in 
the court where his earlier conviction took 
place seek a hearing to determine the constitu- 
tional validity of any such prior conviction; if he 
is successful in those proceedings he then ex- 
poses the enhanced sentence on the subsequent 
conviction to collateral attack as well. State v. 
Prince, 781 S.W.2d 846, 1989 Tenn. LEXIS 529 
(Tenn. 1989). 

Grounds raised by defendant for setting 
aside his convictions, namely, the failure to 
advise him that additional punishment might 
be imposed as a result of prior convictions, that 
questions about the offense and answers given 
to those questions could be used in a prosecu- 
tion for perjury against him, that evidence of 
prior convictions might be presented at a sen- 
tencing hearing to determine punishment, and 
that convictions could be used to enhance his 
punishment for subsequent offenses, are not 
cognizable in a post-conviction proceeding be- 
cause they are not constitutionally mandated. 
Teague v. State, 789 S.W.2d 916, 1990 Tenn. 
Crim. App. LEXIS 66 (Tenn. Crim. App. 1990), 
appeal denied, — S.W.2d —, 1990 Tenn. LEXIS 
211 (Tenn. May 14, 1990). 
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40-30-104. Petition. 


(a) A post-conviction proceeding is commenced by filing, with the clerk of the 
court in which the conviction occurred, a written petition naming the state as 
the respondent. No filing fee shall be charged. Petitions challenging misde- 
meanor convictions not in a court of record shall be filed in a court of record 
having criminal jurisdiction in the county in which the conviction was 
obtained, and the case shall be assigned as set forth in § 40-30-105(b). 

(b) The petitioner shall provide all information required by this section. 
Petitions which are incomplete shall be filed by the clerk, but shall be 
completed as set forth in an order entered in accordance with § 40-30-106(d). 

(c) The petition for post-conviction relief shall be limited to the assertion of 
claims for relief from the judgment or judgments entered in a single trial or 
proceeding. If the petitioner desires to obtain relief from judgments entered in 
separate trials or proceedings, the petitioner must file separate petitions. 

(d) The petitioner shall include all claims known to the petitioner for 
granting post-conviction relief and shall verify under oath that all the claims 
are included. 

(e) The petitioner shall include allegations of fact supporting each claim for 
relief set forth in the petition and allegations of fact explaining why each 
ground for relief was not previously presented in any earlier proceeding. The 
petition and any amended petition shall be verified under oath. Affidavits, 
records or other evidence available to the petitioner supporting the allegations 
of the petition may be attached to it. 

(f) The petitioner shall provide the name of any attorney licensed to practice 
law who drafts or has given assistance or advice regarding drafting the petition 
for post-conviction relief. 

(g) Amendments to the petition shall conform substantially to the form for 
original petitions, except that matters alleged in the original petition need not 
be repeated. 


History. 
Acts 1995, ch. 207, § 1; T.C.A. § 40-30-204. 


Law Reviews. 
Adjudicating Claims of Innocence for the 
Capitally Condemned in Tennessee: Embracing 


a Truth Forum (Dwight Aarons), 76 Tenn. L. 


‘Rev. 511 (2009). 


The Tennessee Court of Criminal Appeals: A 
Study and Analysis, 66 Tenn. L. Rev. 427 
(1999). 


NOTES TO DECISIONS 


Analysis 


. Waiver. 

. Construction With Other Sections. 
. Record. 

. Limitations. 

. Verification of Petition. 

. Reviewability. 


= Hoar wnhde 


. Waiver. 

A blanket statement giving a variety of rea- 
sons why issues were not raised in a previous 
petition is insufficient to rebut the presumption 


of waiver. Cone v. State, 927 S.W.2d 579, 1995 
Tenn. Crim. App. LEXIS 258 (Tenn. Crim. App. 
1995), cert. denied, Cone v. Tennessee, 519 U.S. 
934, 1175S. Ct. 309, 136 L. Ed. 2d 226, 1996 U.S. 
LEXIS 6238 (1996). 

Petitioner waived consideration of the issue 
of ineffective assistance of counsel on appeal 
because the issue was not included in the 
petition; petitioner’s claim was not based upon 
a constitutional right that was not recognized 
at the time of his trial, and there was no 
evidence that his failure to present such a claim 
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was the result of state action in violation of the 
federal or state constitution. Walker v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 107 
(Tenn. Crim. App. Feb. 12, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 496 
(Tenn. June 23, 2016). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive for failing to support defendant’s conten- 
tion that his sentence of life with the possibility 
of parole was unconstitutional as defendant 
waived review of that issue; and defendant 
would have been unable to show that counsel’s 
failure to make that challenge prejudiced his 
defense as defendant’s sentence was not uncon- 
stitutional. Matthews v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 941 (Tenn. Crim. 
App. Dec. 21, 2016), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 232 (Tenn. Apr. 13, 2017). 


2. Construction With Other Sections. 

The required prima facie showing of a peti- 
tioner’s incompetence requiring tolling of the 
statute of limitations under T.C.A. § 40-30- 
202(a) (now T.C.A. § 40-30-102(a)) may be sat- 
isfied by attaching to the petition affidavits, 
depositions, medical reports, or other credible 
evidence that contain specific factual allega- 
tions of incompetence under T.C.A. § 40-30-204 
(now T.C.A. § 40-30-104). State v. Nix , 40 
S.W.3d 459, 2001 Tenn. LEXIS 107 (Tenn. 
2001), overruled, Reid ex rel. Martiniano v. 
State, 396 S.W.3d 478, 2013 Tenn. LEXIS 84 
(Tenn. Jan. 24, 2013), overruled, Crocker v. 
State, — S.W.3d —, 2013 Tenn. LEXIS 873 
(Tenn. Oct. 28, 2013), overruled in part, Green 
v. State, — S.W.3d —, 2015 Tenn. Crim. App. 
LEXIS 875 (Tenn. Crim. App. Oct. 29, 2015). 


3. Record. 

Trial court did not err when it dismissed a 
petition for post-conviction relief where, after a 
thorough examination of the record, which in- 
cluded the original pro se petition, accompany- 
ing memorandum, and guilty plea transcript, 
the court concluded that defendant was not 
entitled to relief. Burnett v. State, 92 S.W.3d 
403, 2002 Tenn. LEXIS 705 (Tenn. 2002). 


4, Limitations. 

Post-conviction trial court lacked the author- 
ity to consider the petitions filed on behalf of 
defendants where the petition was not signed 
or verified by defendants under oath, as re- 
quired by T.C.A. § 40-30-104(d) and (e), and 
the petition was filed after the one-year statute 
of limitations had expired, T.C.A. § 40-80- 
102(a), and the public defender failed to estab- 
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lish a next friend basis upon which to proceed. 
Holton v. State, 201 S.W.3d 626, 2006 Tenn. 
LEXIS 331 (Tenn. 2006). 

Only proof of trial counsel’s failure to file a 
motion for a new trial was an affidavit attached 
to the petition, and although affidavits could be 
attached under T.C.A. § 40-30-104(e), affida- 
vits were generally inadmissible at evidentiary 
hearings; the affidavit was not considered, pe- 
titioner was unable to show ineffective assis- 
tance, and he was not entitled to post-convic- 
tion relief, for purposes of T.C.A. §§ 40-30-1038, 
40-30-110(f). Heath v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 684 (Tenn. Crim. App. 
Aug. 7, 2017). 


5. Verification of Petition. 

Petition for post-conviction relief was com- 
prehensive, but was not signed by petitioner or 
counsel and was not verified by petitioner un- 
der oath; the trial court clerk was required to 
file the petition regardless of any deficiencies, 
petitioner was not notified of the deficiencies, a 
dismissal based on counsel’s failure to comply 
would forever bar petitioner from seeking post- 
conviction relief, and the deficiencies could 
have been easily corrected, such that the post- 
conviction court should have given petitioner a 
reasonable opportunity to correct the petition 
before summarily dismissing it. Lewis v. State, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 810 
(Tenn. Crim. App. Oct. 31, 2016), review denied 
and ordered not published, — S.W.3d —, 2017 
Tenn. LEXIS 118 (Tenn. Feb. 16, 2017). 

Although neither the original nor the 
amended petitions for post-conviction relief 
were verified by defendant, and, despite that 
procedural lapse, the post-conviction court al- 
lowed the case to proceed without pointing out 
the error, because defendant testified under 
oath at the evidentiary hearing, thereby adopt- 
ing and attesting to the veracity of the claims in 
his petition, the appellate court would consider 
the merits of defendant’s claims. Watt v. State, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 849 
(Tenn. Crim. App. Nov. 10, 2016), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 110 
(Tenn. Feb. 16, 2017). 


6. Reviewability. 

Corrected petition was not stamped as filed 
by the trial court clerk and was not included in 
the appellate record, and thus could not be 
considered on appeal. Lewis v. State, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 810 (Tenn. 
Crim. App. Oct. 31, 2016), review denied and 
ordered not published, — S.W.3d —, 2017 Tenn. 
LEXIS 118 (Tenn. Feb. 16, 2017). 
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DECISIONS UNDER PRIOR LAW 


Analysis 


. Legislative Intent. 
Facts Properly Included in Petition. 
Pro Se Petitions. 
. Case-by-Case Evaluation. 
Record. 
. Defective Habeas Corpus Petition. 


= HOP WN HE 


. Legislative Intent. 

The general assembly did not intend to vest 
the court of criminal appeals with the authority 
to either receive and hear proof on original 
applications for post-conviction relief (on the 
limited issue of the effectiveness of post-convic- 
tion appellate counsel) or interchange by panel 
with the trial court to hear evidence on the 
question. State v. Clark, 774 S.W.2d 634, 1989 
Tenn. Crim. App. LEXIS 275 (Tenn. Crim. App. 
1989). 

There is a legitimate, rational basis for lim- 
iting a post-conviction case to the county in 
which the conviction occurred as required in 
subsection (a). It fosters administrative conve- 
nience in that the record of the original pro- 
ceedings and many witnesses are more conve- 
nient and more readily available to the parties. 
Oliphant v. State, 806 S.W.2d 215, 1991 Tenn. 
Crim. App. LEXIS 46 (Tenn. Crim. App. 1991), 
appeal denied, — S.W.2d —, 1991 Tenn. LEXIS 
106 (Tenn. Mar. 11, 1991). 


2. Facts Properly Included in Petition. 

A matter previously determined is not a 
proper subject for post-conviction relief. Forrest 
v. State, 535 S.W.2d 166, 1976 Tenn. Crim. App. 
LEXIS 392 (Tenn. Crim. App. 1976). 

Appellant’s contentions that the evidence ob- 
tained in an illegal search and seizure was 
introduced against him and that he was ille- 
gally arrested, were not proper subjects of post- 
conviction relief since they were proper subjects 
of direct appeal; likewise, contentions that he 
was subjected to an illegal identification proce- 
dure and that proof of unrelated crimes was 
introduced against him over objections did not 
warrant post-conviction relief since they were 
explicitly dealt with on direct appeal. Forrest v. 
State, 535 S.W.2d 166, 1976 Tenn. Crim. App. 
LEXIS 392 (Tenn. Crim. App. 1976). 

Petition was defective for not explaining why 
facts, on which petition was based and which 
were known by the defendant, were not pre- 
sented on appeal. State v. Higgins, 729 S.W.2d 
288, 1987 Tenn. Crim. App. LEXIS 2090 (Tenn. 
Ct. App. 1987). 

When a petition for post-conviction relief 
does not allege facts showing that the grounds 
asserted for relief were not waived in a prior 
proceeding in which they could have been pre- 
sented, the petition does not present a colorable 
claim for relief and is subject to being dismissed 


without a hearing. State v. Smith, 814 S.W.2d 
45, 1991 Tenn. LEXIS 272 (Tenn. 1991). 

Where petition did not address the rebut- 
table presumption that the grounds for relief 
had been waived, the petition did not state a 
colorable claim, even though it was filed pro se. 
State v. Smith, 814 S.W.2d 45, 1991 Tenn. 
LEXIS 272 (Tenn. 1991). 


3. Pro Se Petitions. 

A pro se petition under the act is held to less 
stringent standards than formal pleadings 
drafted by lawyers, and the test is whether it 
appears beyond doubt that the petitioner can 
prove no set of facts in support of his claim 
which would entitle him to relief. Swanson v. 
State, 749 S.W.2d 731, 1988 Tenn. LEXIS 70 
(Tenn. 1988). 

When a colorable claim is presented in a pro 
se petition, dismissal without appointment of 
counsel to draft a competent petition is rarely 
proper. If the availability of relief cannot be 
conclusively determined from a pro se petition 
and the accompanying records, the petitioner 
must be given the aid of counsel. Swanson v. 
State, 749 S.W.2d 731, 1988 Tenn. LEXIS 70 
(Tenn. 1988). 

Defendant’s assertion that he should have 
been permitted to litigate grounds alleging: (a) 
the death penalty is unconstitutional; (b) the 
denial of the constitutional right to effective 
assistance of counsel; and (c) claims relating to 
the use of a prior rape for which the defendant 
was neither indicted nor convicted, was without 
merit where: (1) the grounds had been previ- 
ously determined; (2) those few issues that had 
not been previously determined were waived; 
(3) the grounds were totally devoid of merit; (4) 
most of the grounds were couched in conclusory 
terms, and no facts were set forth in the peti- 
tion to support those grounds; and (5) some of 
the grounds were not cognizable in a post- 
conviction suit. Caruthers v. State, 814 S.W.2d 
64, 1991 Tenn. Crim. App. LEXIS 55 (Tenn. 
Crim. App. 1991). 


4, Case-by-Case Evaluation. 

Former §§ 40-30-104 and 40-30-112 [re- 
pealed] clearly contemplate a case-by-case 
evaluation of petitions. Swanson v. State, 749 
S.W.2d 731, 1988 Tenn. LEXIS 70 (Tenn. 1988). 


5. Record. 

The district attorney is responsible for seeing 
that records or transcripts, material to the 
questions raised, are included in the record. 
Childress v. State, 695 S.W.2d 541, 1985 Tenn. 
Crim. App. LEXIS 2636 (Tenn. Crim. App. 
1985). 


6. Defective Habeas Corpus Petition. 
The mere fact that an appellant designates a 
pleading as a petition for habeas corpus relief 
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does not mean that the jurisdiction of the 
habeas corpus statutes has been properly in- 
voked; if the petition is, in fact, a request for 
relief that may be granted only pursuant to the 
post-conviction statutes, a court may properly 
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treat that petition as a petition for post-convic- 
tion relief and apply the appropriate three-year 
statute of limitations to its filing. Archer v. 
State, 851 S.W.2d 157, 1993 Tenn. LEXIS 143 
(Tenn. 1998). 


40-30-105. Processing of petitions — Designation of judge. 


(a) When in receipt of a petition applying for post-conviction relief, the clerk 


of the trial court shall forthwith: 


(1) Make three (3) copies of the petition; 
(2) Docket and file the original petition and its attachments; 
(3) Mail one (1) copy of the petition to the attorney general and reporter 


in Nashville; 


(4) Mail or forward one (1) copy of the petition to the district attorney 


general; 


(5) Mail or forward one (1) copy to petitioner’s original attorney; 


(6) Advise the presiding judge that the petition has been filed; and 

(7) Deliver the petition, its attachments, and all available files, records, 
and correspondence relating to the judgment under attack to the assigned 
judge for preliminary consideration. 

(b) At either the trial proceeding or an appellate proceeding reviewing the 
proceeding, the presiding judge of the appropriate court shall assign a judge to 
hear the petition. The issue of competency of counsel may be heard by a judge 
other than the original hearing judge. If a presiding judge is unable to assign 
a judge, the chief justice of the supreme court shall designate an appropriate 
judge to hear the matter. 

(c) A petition for habeas corpus may be treated as a petition under this part 
when the relief and procedure authorized by this part appear adequate and 
appropriate, notwithstanding anything to the contrary in title 29, chapter 21, 


or any other statute. 


History. 
Acts 1995, ch. 207, § 1; 1996, ch. 995, § 4; 
T.C.A. § 40-30-205. 


Cross-References. 
Habeas corpus generally, title 29, ch. 21. 


Rule Reference. 
This section is referred to in Rule 28, § 6 of 
the Rules of the Supreme Court of Tennessee. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), § 33.74. 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, § 39. 

Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 


peal and Error, § 17; 8 Tenn. Juris., Criminal 
Procedure, § 39. 


Law Reviews. 

Adjudicating Claims of Innocence for the 
Capitally Condemned in Tennessee: Embracing 
a Truth Forum (Dwight Aarons), 76 Tenn. L. 
Rev. 511 (2009). 

Appellate and Post Conviction Relief in Ten- 
nessee (Ronald W. Eades), 5 Mem. St. U.L. Rev. 
1 

Post-Conviction Relief in Tennessee — Four- 
teen Years of Judicial Administration Under 
the Post-Conviction Procedure Act (Gary L. 
Anderson), 48 Tenn. L. Rev. 605 (1981). 
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NOTES TO DECISIONS 


Analysis 


1. Sentencing Claims. 
2. Recusal of Post-conviction Judge. 


1. Sentencing Claims. 

Denial of petitioner’s, an inmate’s, motion for 
post-conviction relief relative to his death sen- 
tence for victim two’s murder was inappropri- 
ate because the post-conviction court erred in 
denying the inmate’s claim that his trial attor- 
neys provided ineffective assistance in their 
investigation and presentation of available evi- 
dence in support of their motion to recuse the 
1995 resentencing judge. Smith v. State, — 
S.W.3d —, 2010 Tenn. Crim. App. LEXIS 793 
(Tenn. Crim. App. Sept. 21, 2010), rehearing 
denied, — S.W.3d —, 2010 Tenn. Crim. App. 
LEXIS 914 (Tenn. Crim. App. Oct. 11, 2010), 
affd in part and vacated in part, 357 S.W.3d 
322, 2011 Tenn. LEXIS 1152 (Tenn. Dec. 19, 
2011). 

Defendant’s maximum sentence was proper 
because, while it was error to apply an en- 
hancement based on more than one victim, 
since only one person qualified as a victim, 
defendant’s argument that it was error to use a 
single prior conviction both to establish defen- 
dant’s range I offender status and to apply an 
enhancement factor failed, as defendant would 
have been sentenced as a range I, standard 
offender regardless of whether defendant had a 
prior conviction. State v. Bumpas, — S.W.3d —, 


2017 Tenn. Crim. App. LEXIS 803 (Tenn. Crim. 
App. Sept. 1, 2017), review denied and ordered 
not published, — S.W.3d —, 2018 Tenn. LEXIS 
11 (Tenn. Jan. 17, 2018). 


2. Recusal of Post-conviction Judge. 

Post-conviction court’s presiding over peti- 
tioner’s motion for post-conviction relief was 
proper under T.C.A. § 40-30-105 because, al- 
though the court was party to an in-camera 
meeting between the parties, the court’s mere 
presence at the meeting was not a sufficient 
reason to force the court’s disqualification. Pike 
v. State, — S.W.3d —, 2011 Tenn. Crim. App. 
LEXIS 285 (Tenn. Crim. App. Apr. 25, 2011), 
appeal denied, — S.W.3d —, 2011 Tenn. LEXIS 
1110 (Tenn. Nov. 15, 2011), cert. denied, Pike v. 
Tennessee, 2012 U.S. LEXIS 6877, 568 U.S. 
827, 183 S. Ct. 103, 184 L. Ed. 2d 47 (US. 
2012). 

Petitioner was not entitled to relief on his 
contention that the trial court judge was dis- 
qualified from later presiding as the post-con- 
viction judge because the court held that under 
this section, a trial judge was not statutorily 
disqualified from later presiding as the post- 
conviction judge regardless of whether the pe- 
tition raises a claim of ineffective assistance of 
counsel. Gatlin v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 527 (Tenn. Crim. App. 
June 23, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 669 (Tenn. Oct. 4, 2017). 


DECISIONS UNDER PRIOR LAW 


Analysis 


. Legislative Intent. 

. Duties Mandatory. 

Delay in Finding Judge. 

Harmless Error. 

Effect of 1969 Amendment. 

. Effect of 1988 Amendment. 

Competency of Counsel. 

. Pleadings Not Complying with Habeas Cor- 
pus Requirements. 

9. Discretion of Court. 

10. Post-Conviction Petition as Habeas Cor- 

pus. 


COND TR ON 


1. Legislative Intent. 

The general assembly did not intend to vest 
the court of criminal appeals with the authority 
to either receive and hear proof on original 
applications for post-conviction relief (on the 
limited issue of the effectiveness of post-convic- 
tion appellate counsel) or interchange by panel 
with the trial court to hear evidence on the 
question. State v. Clark, 774 S.W.2d 634, 1989 
Tenn. Crim. App. LEXIS 275 (Tenn. Crim. App. 
1989). 


2. Duties Mandatory. 

In prescribing the duties of the clerk in this 
section, the general assembly clearly indicates 
its intention to make such specified duties 
mandatory by using the word “shall.” Brown v. 
State, 1 Tenn. Crim. App. 462, 445 S.W.2d 669, 
1969 Tenn. Crim. App. LEXIS 335 (Tenn. Crim. 
App. 1969); Blankenship v. State, 4 Tenn. Crim. 
App. 158, 469 S.W.2d 530, 1971 Tenn. Crim. 
App. LEXIS 493 (Tenn. Crim. App. 1971); Sykes 
v. State, 477 S.W.2d 254, 1971 Tenn. Crim. App. 
LEXIS 467 (Tenn. Crim. App. 1971). 


3. Delay in Finding Judge. 

Delay caused by difficulty in finding hearing 
judge competent under this section gave defen- 
dant no ground for relief. Johnson v. Russell, 4 
Tenn. Crim. App. 113, 469 S.W.2d 511, 1971 
Tenn. Crim. App. LEXIS 489 (Tenn. Crim. App. 
1971). 


4, Harmless Error. 

Any error in letting judge who presided at 
trial in criminal case hear matters on post- 
conviction relief was harmless under (former) 
§ 27-1-117 (see now T.R.A.P. 36), especially 
where the only matter raised concerned the 
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order of the appellate court and not the action 
of the judge who presided at the trial. May v. 
State, 589 S.W.2d 933, 1979 Tenn. Crim. App. 
LEXIS 285 (Tenn. Crim. App. 1979), super- 
seded by statute as stated in, Steadman v. 
State, 806 S.W.2d 780, 1990 Tenn. Crim. App. 
LEXIS 870 (Tenn. Crim. App. 1990). 


5. Effect of 1969 Amendment. 

Where proceedings began prior to effective 
date of 1969 amendment to the former section 
to provide in effect that judge who presided at 
original trial shall not be assigned to hear 
post-conviction proceeding, trial judge who pre- 
sided at original hearing did not err in conduct- 
ing evidentiary hearing under this section. 
Brewer v. State, 4 Tenn. Crim. App. 265, 470 
S.W.2d 47, 1970 Tenn. Crim. App. LEXIS 496 
(Tenn. Crim. App. 1970). 


6. Effect of 1988 Amendment. 

Under the 1988 revision of former subdivi- 
sion (b)(1), the trial court should accept the 
testimony relative to the issue of effective as- 
sistance of appellate counsel, make appropriate 
findings of fact, and otherwise establish the 
record necessary for review. The panel of origi- 
nal review, if “available,” will then hear, and 
determine the issue on the merits. State v. 
Clark, 774 S.W.2d 634, 1989 Tenn. Crim. App. 
LEXIS 275 (Tenn. Crim. App. 1989). 


7. Competency of Counsel. 

When ineffective assistance of appellate 
counsel is an issue in a post-conviction proceed- 
ing, it is first necessary for the trial court to 
conduct an evidentiary hearing in which it 
must make appropriate findings and deter- 
mines the issue; the panel of the original re- 
viewing appellate court, if available, then de- 
termines the merits of the issue based upon the 
record made in the trial court. Cooper v. State, 
849 S.W.2d 744, 1993 Tenn. LEXIS 5 (Tenn. 
1993). 

In a post-conviction proceeding based on a 
claim of ineffective assistance of counsel, the 
appellate court should accept that the findings 
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of fact of the trial judge are conclusive on 
appeal unless the evidence preponderates 
against the judgment. Cooper v. State, 849 
S.W.2d 744, 1993 Tenn. LEXIS 5 (Tenn. 1993). 


8. Pleadings Not Complying with Habeas 
Corpus Requirements. 

Where petition of prisoner and answer of 
state failed to comply with mandatory require- 
ments of §§ 29-21-107 and 29-21-116, respec- 
tively, criminal court properly treated petition 
as petition under Post-Conviction Procedure 
Act rather than petition for habeas corpus 
where such procedure was adequate. Trolinger 
v. Russell, 1 Tenn. Crim. App. 525, 446 S.W.2d 
538, 1969 Tenn. Crim. App. LEXIS 288 (Tenn. 
Crim. App. 1969); Richmond v. Russell, 2 Tenn. 
Crim. App. 345, 454 S.W.2d 155, 1970 Tenn. 
Crim. App. LEXIS 420 (1970). 

Where prisoner’s petition was _ properly 
treated as petition under Post-Conviction Pro- 
cedure Act rather than petition for habeas 
corpus, state’s answer did not have to comply 
with § 29-21-116 relating to contents of answer 
in habeas corpus proceeding. Trolinger v. Rus- 
sell, 1 Tenn. Crim. App. 525, 446 S.W.2d 538, 
1969 Tenn. Crim. App. LEXIS 288 (Tenn. Crim. 
App. 1969); Richmond v. Russell, 2 Tenn. Crim. 
App. 345, 454 S.W.2d 155, 1970 Tenn. Crim. 
App. LEXIS 420 (1970); Porter v. State, 2 Tenn. 
Crim. App. 487, 455 S.W.2d 159, 1970 Tenn. 
Crim. App. LEXIS 425 (Tenn. Crim. App. 1970). 


9. Discretion of Court. 

The trial court could have treated a habeas 
corpus petition as one filed under the Post- 
Conviction Procedure Act, but was not required 
to do so. Ray v. State, 489 S.W.2d 849, 1972 
Tenn. Crim. App. LEXIS 310 (Tenn. Crim. App. 
1972). 


10. Post-Conviction Petition as Habeas 
Corpus. 

There is no provision that a petition for 
post-conviction relief may be treated as one for 
habeas corpus. Moran v. State, 3 Tenn. Crim. 
App. 118, 457 S.W.2d 886, 1970 Tenn. Crim. 
App. LEXIS 380 (Tenn. Crim. App. 1970). 


40-30-106. Preliminary consideration. 


(a) The trial judge to whom the case is assigned shall, within thirty (30) 
days of the filing of the original petition, or a petition amended in accordance 
with subsection (d), examine it together with all the files, records, transcripts, 
and correspondence relating to the judgment under attack, and enter an order 
in accordance with this section or § 40-30-107. 

(b) If it plainly appears from the face of the petition, any annexed exhibits 
or the prior proceedings in the case that the petition was not filed in the court 
of conviction or within the time set forth in the statute of limitations, or that 
a prior petition was filed attacking the conviction and was resolved on the 
merits, the judge shall enter an order dismissing the petition. The order shall 
state the reason for the dismissal and the facts requiring dismissal. If the 
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petition is dismissed as untimely, the order shall state or the record shall 
reflect the date of conviction, whether an appeal was taken, the name of each 
court to which an appeal was taken, the date of the final action by each 
appellate court, and the date upon which the petition was filed. 

(c) If it appears that a post-conviction petition challenging the same 
conviction is already pending in either the trial court, court of criminal 
appeals, or supreme court, the judge shall enter an order dismissing the 
subsequent petition. The order shall state the style of the pending petition and 
in which court it is pending. 

(d) The petition must contain a clear and specific statement of all grounds 
upon which relief is sought, including full disclosure of the factual basis of 
those grounds. A bare allegation that a constitutional right has been violated 
and mere conclusions of law shall not be sufficient to warrant any further 
proceedings. Failure to state a factual basis for the grounds alleged shall result 
in immediate dismissal of the petition. If, however, the petition was filed pro se, 
the judge may enter an order stating that the petitioner must file an amended 
petition that complies with this section within fifteen (15) days or the petition 
will be dismissed. 

(e) Ifa petition amended in accordance with subsection (d) is incomplete, the 
court shall determine whether the petitioner is indigent and in need of counsel. 
The court may appoint counsel and enter a preliminary order if necessary to 
secure the filing of a complete petition. Counsel may file an amended petition 
within thirty (380) days of appointment. 

(f) Upon receipt of a petition in proper form, or upon receipt of an amended 
petition, the court shall examine the allegations of fact in the petition. If the 
facts alleged, taken as true, fail to show that the petitioner is entitled to relief 
or fail to show that the claims for relief have not been waived or previously 
determined, the petition shall be dismissed. The order of dismissal shall set 
forth the court’s conclusions of law. 

(g) A ground for relief is waived if the petitioner personally or through an 
attorney failed to present it for determination in any proceeding before a court 
of competent jurisdiction in which the ground could have been presented 
unless: 

(1) The claim for relief is based upon a constitutional right not recognized 
as existing at the time of trial if either the federal or state constitution 
requires retroactive application of that right; or 

(2) The failure to present the ground was the result of state action in 
violation of the federal or state constitution. 

(h) A ground for relief is previously determined if a court of competent 
jurisdiction has ruled on the merits after a full and fair hearing. A full and fair 
hearing has occurred where the petitioner is afforded the opportunity to call 
witnesses and otherwise present evidence, regardless of whether the petitioner 
actually introduced any evidence. 

(i) If the petition is not dismissed pursuant to this rule, the court shall enter 
a preliminary order as provided in § 40-30-107. 
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History. 
Acts 1995, ch. 207, § 1; 1996, ch. 995, §§ 5-7; 
T.C.A. § 40-30-206. 


Cross-References. 
Counsel for indigents, title 40, ch. 14, part 2. 
Determination of indigency, appointment of 
counsel, § 8-14-105. 
Right to appointed counsel, § 40-14-103. 


Rule Reference. 

This section is referred to in Appendix C of 
Rule 28 of the Rules of the Supreme Court 

of Tennessee. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 33.74. 
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Tennessee Jurisprudence, 6A Tenn. Juris., 
Constitutional Law, § 45; 8 Tenn. Juris., Crimi- 
nal Procedure, § 39. 


Law Reviews. 

Adjudicating Claims of Innocence for the 
Capitally Condemned in Tennessee: Embracing 
a Truth Forum (Dwight Aarons), 76 Tenn. L. 
Rev. 511 (2009). 

Post-Conviction Relief in Tennessee — Four- 
teen Years of Judicial Administration Under 
the Post-Conviction Procedure Act (Gary L. 
Anderson), 48 Tenn. L. Rev. 605 (1981). 
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. Ineffective Assistance of Counsel. 
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. Summary Dismissal Improper. 
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tion. 
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14. Coercion. 

15. Summary Dismissal Required. 


Pre OOANDAUAWDY PH 


1. Evidentiary Hearing. 

The rebuttable presumption of waiver is not 
overcome by an allegation that the petitioner 
did not personally, knowingly, and understand- 
ingly fail to raise a ground for relief; waiver in 
the post-conviction context is to be determined 
by an objective standard under which a peti- 
tioner is bound by the action or inaction of his 
attorney. House v. State, 911 S.W.2d 705, 1995 
Tenn. LEXIS 565 (Tenn. 1995), rehearing de- 
nied, —S.W.2d—, 1995 Tenn. LEXIS 764 (Tenn. 
Dec. 4, 1995), cert. denied, House v. Tennessee, 
517.U.S. 1198, 116 S. Ct. 1685, 134 L. Ed. 2d 
787, 1996 U.S. LEXIS 3114 (1996). 

A blanket statement giving a variety of rea- 
sons why issues were not raised in a previous 
petition is insufficient to rebut the presumption 
of waiver. Cone v. State, 927 S.W.2d 579, 1995 
Tenn. Crim. App. LEXIS 258 (Tenn. Crim. App. 
1995), cert. denied, Cone v. Tennessee, 519 U.S. 
934, 1178S. Ct. 309, 136 L. Ed. 2d 226, 1996 U.S. 
LEXIS 6238 (1996). 

Upon receipt of a petition for post-conviction 
relief, the court is required to take the allega- 
tions in the petition as true and may not 


consider other matters contained in the record 
in determining whether or not the petitioner is 
entitled to an evidentiary hearing. Hayes v. 
State, 969 S.W.2d 943, 1997 Tenn. Crim. App. 
LEXIS 1096 (Tenn. Crim. App. 1997). 

A trial court may not conduct an independent 
review of the transcript of a guilty plea hearing 
and make a conclusive determination that a 
post-conviction petition is without merit at the 
preliminary stage of proceedings to determine 
whether a petitioner is indigent and in need of 
counsel. Charlton v. State, 987 S.W.2d 862, 
1998 Tenn. Crim. App. LEXIS 854 (Tenn. Crim. 
App. 1998). 

Issue of whether the trial court errantly 
concluded that its failure to give petitioner a 
preliminary hearing regarding the basis of his 
revocation warrant was waived due to the pe- 
titioner’s failure to raise it in his direct appeal. 
Massey v. State, 929 S.W.2d 399, 1996 Tenn. 
Crim. App. LEXIS 185 (Tenn. Crim. App. 1996). 


2. Dismissal of Petition. 

Where a petitioner raises claims that could 
have been asserted at trial and in a direct 
appeal, and fails to present a factual explana- 
tion why those claims have not been waived, a 
trial court may dismiss the petition without the 
appointment of counsel and without conducting 
an evidentiary hearing. Blair v. State, 969 
S.W.2d 423, 1997 Tenn. Crim. App. LEXIS 872 
(Tenn. Crim. App. 1997). 

Trial court did not err in dismissing petition 
where the petition did not contain a clear and 
specific statement of the grounds upon which 
relief was sought, nor did it contain a full 
disclosure of the factual basis of the grounds 
asserted. Powell v. State, 8 S.W.3d 631, 1998 
Tenn. Crim. App. LEXIS 1052 (Tenn. Crim. 
App. 1998). 

Trial court did not err when it dismissed a 
petition for post-conviction relief where, after a 
thorough examination of the record, which in- 
cluded the original pro se petition, accompany- 
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ing memorandum, and guilty plea transcript, 
the court concluded that defendant was not 
entitled to relief. Burnett v. State, 92 S.W.3d 
403, 2002 Tenn. LEXIS 705 (Tenn. 2002). 

Defendant’s arguments did not present a 
colorable claim for post-conviction relief be- 
cause the Tennessee statute at issue, which 
declared that evading arrest with a motor ve- 
hicle was a Class E felony unless the flight or 
attempt to elude created a risk of death or 
injury to innocent bystanders or other third 
parties, in which case it was a Class D felony, 
was not void for vagueness, as the statute 
clearly required gauging the riskiness of con- 
duct in which an individual defendant engaged 
on a particular occasion. Russell v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 624 
(Tenn. Crim. App. Aug. 22, 2016). 

In the light most favorable to petitioner, who 
claimed that her trial counsel was ineffective 
for not seeking a continuance of the trial to 
allow petitioner to be less mentally and emo- 
tionally distressed so that she would have been 
better able to calmly communicate her recollec- 
tion of the events to the jury, the allegations in 
her petition for post-conviction relief stated a 
colorable claim for such relief. Therefore, the 
post-conviction court erred in summarily dis- 
missing the petition. Cross v. State, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 785 (Tenn. 
Crim. App. Oct. 19, 2016). 

Petitioner sought post-conviction relief over 
five years after he pleaded guilty; the petition 
was filed outside the limitations period under 
T.C.A. § 40-30-102 and was properly dismissed 
under T.C.A. § 40-30-106. Echeveria v. State, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 649 
(Tenn. Crim. App. July 25, 2017). 

The trial court erred by dismissing a petition 
wherein defendant alleged that guilty pleas 
had not been knowingly nor voluntarily entered 
and that, but for deficient representation of his 
counsel, he would not have conceded his guilt to 
the charges. Waite v. State, 948 S.W.2d 283, 
1997 Tenn. Crim. App. LEXIS 230 (Tenn. Crim. 
App. 1997). 


3. Waiver. 

Post-conviction relief on petitioner’s claim 
that trial judge solicited a bribe from him was 
not waived under former § 40-30-112(b)(1) (re- 
pealed) because petitioner could not be ex- 
pected to ask the judge to recuse himself for 
solicitation of bribes, petitioner should not be 
penalized for not raising the issue until the 
investigation of the judge became public and 
the issue could not be raised on direct appeal 
because it involved facts not in the record. State 
v. Benson, 973 S.W.2d 202, 1998 Tenn. LEXIS 
297 (Tenn. 1998). 

The legislature did not intend the issue of 
ineffective assistance of appellate counsel to be 
waived if not raised on direct appeal. Kendricks 
v. State, 138 S.W.3d 401, 1999 Tenn. Crim. App. 
LEXIS 881 (Tenn. Crim. App. 1999). 
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Even if the legislature did intend the issue of 
ineffective assistance of counsel to be waived if 
not raised on direct appeal, where petitioner 
had alleged ineffective assistance of counsel for 
failing to raise a myriad of issues in his motion 
for new trial and on direct appeal, the failure to 
raise any potential ground for relief was attrib- 
utable to counsel’s incompetence, not the peti- 
tioner’s waiver; therefore, any failure to raise 
these issues could not be considered a valid 
waiver under T.C.A. § 40-30-206(g) (now T.C.A. 
§ 40-30-106(g)). Kendricks v. State, 13 S.W.3d 
401, 1999 Tenn. Crim. App. LEXIS 881 (Tenn. 
Crim. App. 1999). 

The plain error rule may not be applied in 
post-conviction proceedings to issues that 
would otherwise be deemed previously deter- 
mined or waived. State v. West, 19 S.W.3d 753, 
2000 Tenn. LEXIS 244 (Tenn. 2000). 

On appeal from the denial of petitioner’s, an 
inmate’s, motion for post-conviction relief, his 
argument that the prosecutor engaged in mis- 
conduct during his guilt phase closing argu- 
ment during the 1989 trial was not addressed 
because that claim was waived, T.C.A. § 40-30- 
106(g). Trial counsel did not object during the 
1989 trial to that part of the guilt phase closing 
argument currently challenged in post-convic- 
tion, nor did counsel challenge that part of the 
argument on direct appeal from the 1989 con- 
viction. Smith v. State, — S.W.3d —, 2010 Tenn. 
Crim. App. LEXIS 793 (Tenn. Crim. App. Sept. 
21, 2010), rehearing denied, — S.W.3d —, 2010 
Tenn. Crim. App. LEXIS 914 (Tenn. Crim. App. 
Oct. 11, 2010), affd in part and vacated in part, 
357 S.W.3d 322, 2011 Tenn. LEXIS 1152 (Tenn. 
Dec. 19, 2011). 

On post-conviction relief, an inmate waived a 
claim that the inmate’s speedy trial right was 
violated because the inmate did not raise the 
claim on direct appeal. Lee v. State, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 33 (Tenn. 
Crim. App. Jan. 18, 2016). 

Post-conviction petitioner waived any right 
to a speedy trial challenge due to a failure to 


‘raise this issue on direct appeal; in this case, 


petitioner waived his right to appeal. Foley v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 35 (Tenn. Crim. App. Jan. 20, 2016). 

Petitioner waived consideration of the issue 
of ineffective assistance of counsel on appeal 
because the issue was not included in the 
petition; petitioner’s claim was not based upon 
a constitutional right that was not recognized 
at the time of his trial, and there was no 
evidence that his failure to present such a claim 
was the result of state action in violation of the 
federal or state constitution. Walker v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 107 
(Tenn. Crim. App. Feb. 12, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 496 
(Tenn. June 23, 2016). 

Defendant waived defendant’s post-convic- 
tion claims regarding election of offenses at 
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trial, double jeopardy, and due process because 
defendant failed to raise them on direct appeal. 
Croom v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 130 (Tenn. Crim. App. Feb. 19, 
2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 442 (Tenn. June 24, 2016). 

Because petitioner could have presented his 
argument that the trial judge did not consider 
lesser included offenses, but did not do so, the 
issue was waived; in addition, counsel conceded 
at the post-conviction hearing that the trial 
judge did not err and petitioner was not en- 
titled to relief. Diggs v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 148 (Tenn. Crim. 
App. Feb. 29, 2016). 

Petitioner could not reformulate issues on 
appeal and expect relief. Rice v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 229 
(Tenn. Crim. App. Mar. 29, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 606 
(Tenn. Aug. 19, 2016). 

Petitioner’s claims were waived because pe- 
titioner could have raised such claims on direct 
appeal but failed to do so. Askew v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 306 
(Tenn. Crim. App. Apr. 26, 2016). 

As to petitioner’s allegation that he was de- 
nied his right to an impartial jury, the post- 
conviction court did not render specific findings 
of facts and conclusions of law; however, be- 
cause petitioner did not present his allegations 
regarding violations of his constitutional rights 
to a fair trial and impartial jury in the appeal of 
his convictions, they were waived for purposes 
of post-conviction relief. Stewart v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 467 
(Tenn. Crim. App. June 29, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 766 
(Tenn. Oct. 19, 2016). 

To the extent that defendant raised a right to 
a jury trial issue in a motion for post-conviction 
relief, consideration of the issue was waived 
because defendant did not raise the issue in a 
previous appeal. Yokley v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 661 (Tenn. Crim. 
App. Sept. 6, 2016), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 29 (Tenn. Jan. 19, 2017). 

Although there was no good cause for failing 
to pursue the suppression motion to a hearing 
and a dispositive order, because trial counsel’s 
failure to pursue the matter was a calculated, 
deliberate action that did not constitute ineffec- 
tive assistance of counsel, the free-standing 
constitutional search-and-seizure issue was 
waived. Cannon v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 204 (Tenn. Crim. App. 
Mar. 21, 2017). 

Petitioner argued he was entitled to due 
process tolling of the statute of limitations 
under T.C.A. § 40-30-102, but nowhere did he 
assert that a language barrier prevented him 
from timely filing his petition, and the issue 
could not be presented for the first time on 
appeal under T.C.A. § 40-30-106(d), plus he 


CRIMINAL PROCEDURE 


640 


was aware of the mechanism for filing a post- 
conviction petition and had an opportunity to 
present his claims at a meaningful time and in 
a meaningful manner. Echeveria v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 649 
(Tenn. Crim. App. July 25, 2017). 

Petitioner did not raise double jeopardy, ex 
post facto, or merger issues as a basis for 
post-conviction relief outside of the scope inef- 
fective assistance, and thus as independent 
bases for post-conviction relief, those issues 
were waived under T.C.A. § 40-30-106(g). 
Johnson v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 848 (Tenn. Crim. App. Sept. 
15, 2017). 

Petitioner failed to state his claim of ineffec- 
tive assistance regarding the failure to object to 
a machete photograph with any specificity in 
his petition, and because the issue was not 
addressed in the order denying relief and peti- 
tioner cited no authority or argument, he did 
not overcome the presumption of waiver; in any 
event, his claim failed, as the photographs were 
not a part of the record, plus petitioner con- 
fessed to swinging the machete, and neither 
deficient performance nor prejudice was shown. 
Dyer v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 217 (Tenn. Crim. App. Mar. 22, 
2018). 

Although defendant waived claims of pros- 
ecutorial misconduct by not raising them in 
defendant’s direct appeal, the issues were at 
times discussed in the appellate brief as if they 
stood alone and at other times as if they were 
being raised in the context of an ineffective 
assistance of counsel claim. Accordingly, the 
appellate court addressed the issues on the 
merits, waiver notwithstanding, because they 
were discussed in addressing defendant’s 
claims of ineffective assistance of trial and 
appellate counsel. Guinn v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 257 (Tenn. Crim. 
App. Apr. 5, 2018). 

Defendant’s free-standing claim that the 
prosecutor’s voir dire and co-counsel’s conces- 
sion of second degree murder created a struc- 
tural constitutional error that violated his right 
to a jury trial was waived because he failed to 
present that claim to the trial court in his 
motion for new trial or to the appellate court on 
direct appeal; and because neither of the excep- 
tions in this statute applied as defendant’s 
claim was not based upon a constitutional right 
not recognized as existing at the time of trial; 
and defendant’s failure to present that issue to 
a court of competent jurisdiction was not the 
result of state action in violation of the federal 
or state constitution. Stanhope v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 297 
(Tenn. Crim. App. Apr. 19, 2018). 

Inmate waived his claim for post-conviction 
relief which alleged that the trial court erred by 
including a “deadly weapon” definition in the 
jury instruction by failing to raise the claim at 
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any of the appropriate times, including at trial, 
in his motion for a new trial, or on direct 
appeal. Carwell v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 323 (Tenn. Crim. App. 
Apr. 26, 2018). 

Petitioner was properly denied post-convic- 
tion relief because he waived his stand-alone 
claims because he failed to raise them on direct 
appeal. Casey v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 380 (Tenn. Crim. App. May 
17, 2018). 

Because petitioner failed to raise as a ground 
for relief in his post-conviction petition that 
appellate counsel was ineffective in not raising 
an issue challenging the trial court’s admission 
of the certified transcript of a conversation 
between the victim and petitioner in lieu of 
playing the actual audio recording, that ground 
for relief was waived. Casey v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 380 (Tenn. 
Crim. App. May 17, 2018). 

Post-conviction court properly dismissed pe- 
titioner’s claims of prosecutorial misconduct 
because petitioner waived those claims by fail- 
ing to raise them on direct appeal. Casey v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 380 (Tenn. Crim. App. May 17, 2018). 


4. Time-Barred Claims. 

The 1995 Post-Correction Procedures Act 
does not allow the filing of a petition upon 
grounds that were already time-barred when 
the 1995 act became effective. Church v. State, 
987 S.W.2d 855, 1998 Tenn. Crim. App. LEXIS 
538 (Tenn. Crim. App. 1998), review or rehear- 
ing denied, — S.W.3d —, 1999 Tenn. LEXIS 11 
(Tenn. Jan. 4, 1999). 

Nothing in the Post-Conviction Procedures 
Act prevents a trial court from noticing a limi- 
tations bar to a petition on its own motion. 
Church v. State, 987 S.W.2d 855, 1998 Tenn. 
Crim. App. LEXIS 538 (Tenn. Crim. App. 1998), 
review or rehearing denied, — S.W.3d —, 1999 
Tenn. LEXIS 11 (Tenn. Jan. 4, 1999). 

Trial court did not err in dismissing petition 
for post-conviction relief as time barred where 
the petition was not filed with the clerk’s office 
until well outside the limitations period; de- 
spite petitioner’s unsupported assertions, there 
was no evidence that the petitioner timely 
delivered the petition to the appropriate prison 
authorities for mailing within the applicable 
time for filing. Neely v. State, 34 S.W.3d 879, 
2000 Tenn. Crim. App. LEXIS 439 (Tenn. Crim. 
App. 2000). 

Post-conviction court properly dismissed pe- 
titioner’s application for post-conviction relief 
because it was filed well outside of the statute 
of limitations; due process did not require the 
tolling of the statute of limitations because 
none of the circumstances in which due process 
required tolling the post-conviction statute of 
limitation applied. Blackstock v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 243 
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(Tenn. Crim. App. Mar. 31, 2016), review denied 
and ordered not published, — S.W.3d —, 2016 
Tenn. LEXIS 563 (Tenn. Aug. 18, 2016). 

Post-conviction court did not err in summar- 
ily dismissing defendant’s petition for post- 
conviction relief as time-barred because defen- 
dant was required to file his petition for post- 
conviction relief within one year of the date on 
which the judgment became final; on Septem- 
ber 27, 2012, defendant entered a best interest 
plea to facilitation of kidnapping and received a 
five-year sentence; defendant filed his petition 
on December 14, 2015, which was more than 
one year after the judgment became final; none 
of the statutory exceptions to the one-year 
statute of limitations applied; and due process 
did not require tolling as defendant had been 
provided an opportunity for the presentation of 
claims at a meaningful time and in a meaning- 
ful manner. Sherron v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 760 (Tenn. Crim. App. 
Oct. 6, 2016). 

Trial court properly denied petitioner post- 
conviction relief because his petition was filed 
well outside the one-year statute of limitations; 
the trial court determined that petitioner had 
successfully complied with the terms of his 
community corrections placement and trans- 
ferred him to supervised probation, and thus, 
petitioner’s efforts to collaterally attack the 
revocation of his probation availed him noth- 
ing. Cox v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 868 (Tenn. Crim. App. Nov. 
17, 2016), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 105 (Tenn. Feb. 15, 2017). 

Trial court properly denied petitioner post- 
conviction relief because his petition was filed 
well outside the one-year statute of limitations, 
and the statutory grounds for the tolling of the 
statute of limitations, were not applicable; due 
process principles did not mandate the tolling 
of the statute of limitations because petitioner’s 
claims for relief were not “later-arising.” Cox v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 868 (Tenn. Crim. App. Nov. 17, 2016), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
105 (Tenn. Feb. 15, 2017). 

Petitioner failed to put forth facts that 
amounted to extraordinary circumstances to 
justify tolling the statute of limitations because 
trial counsel’s failure to accurately inform peti- 
tioner about the statute of limitations was not 
sufficient to require due process tolling; peti- 
tioner had adequate resources and documenta- 
tion available to determine the correct dead- 
line, and thus, trial counsel’s mistaken advice 
did not constitute attorney abandonment for 
tolling purposes. Madden v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 599 (Tenn. Crim. 
App. July 6, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 774 (Tenn. Nov. 16, 2017). 


5. Previously Determined. 
Petitioner was not entitled to relief on his 
claim that his Miranda waivers were not 
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signed voluntarily, knowingly, or intelligently 
because the issue had been previously deter- 
mined. Johnson v. State, — S.W.3d —, 2015 
Tenn. Crim. App. LEXIS 1056 (Tenn. Crim. 
App. Dec. 30, 2015), dismissed, Johnson v. 
Westbrooks, — F. Supp. 2d —, 2016 U.S. Dist. 
LEXIS 165248 (M.D. Tenn. Nov. 30, 2016). 

Defendant’s due process issue regarding the 
State of Tennessee’s non-disclosure of the facts 
surrounding a police officer’s employment ter- 
mination was not subject to further consider- 
ation in defendant’s motion for post-conviction 
relief because it was previously determined on 
appeal. Yokley v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 661 (Tenn. Crim. App. 
Sept. 6, 2016), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 29 (Tenn. Jan. 19, 2017). 

Petitioner’s allegation that his guilty pleas 
were unknowing and involuntary was previ- 
ously determined on direct appeal and there- 
fore could not be grounds for post-conviction 
relief. Valentine v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 121 (Tenn. Crim. App. 
Feb. 23, 2017), review denied and ordered not 
published, — S.W.3d —, 2017 Tenn. LEXIS 321 
(Tenn. May 18, 2017). 

Although petitioner failed to present all evi- 
dence showing trial counsel’s alleged ineffec- 
tiveness at the hearing, he was afforded the 
opportunity to present the evidence, and thus 
the ineffective assistance claim against trial 
counsel had been previously determined, pre- 
cluding its consideration in the petition for 
post-conviction relief. Wagner v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 238 
(Tenn. Crim. App. Mar. 31, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 423 
(Tenn. July 20, 2017). 

Although defendant maintained that the 
State violated the mandatory joinder rule, be- 
cause the appellate court previously deter- 
mined that the offenses committed on Novem- 
ber 10 and December 8, 2006, were not part of 
the same criminal episode, defendant was not 
entitled to relief on that issue. Grimes v. State, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 298 
(Tenn. Crim. App. Apr. 19, 2018). 

Post-conviction court properly dismissed pe- 
titioner’s stand-alone claims because they had 
been previously dismissed; the court of criminal 
appeals had rejected petitioner’s argument on 
direct appeal. Casey v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 380 (Tenn. Crim. App. 
May 17, 2018). 


6. Appointment of Counsel. 

Where petition for post-conviction relief 
failed to allege a colorable claim for relief, 
petitioner was not entitled to appointment of 
counsel nor to an evidentiary hearing. Pewitt v. 
State, 1 S.W.3d 674, 1999 Tenn. Crim. App. 
LEXIS 180 (Tenn. Crim. App. 1999). 


7. Ineffective Assistance of Counsel. 
Defendant’s petition stated a claim that 
would entitle him to relief under former T.C.A. 
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§ 40-30-206 (now T.C.A: § 40-30-106), where 
despite the adverse publicity surrounding de- 
fendant’s trial, his trial attorney failed to re- 
quest a change of venue and failed to ad- 
equately question potential jurors to determine 
the extent to which they were subjected and 
influenced by this constant and exploitative 
media coverage; defendant linked his convic- 
tions and his consecutive sentences to his at- 
torney’s deficient performance and suggested 
that a fair trial was impossible, such that the 
petition stated a colorable claim and that the 
post-conviction court erred in dismissing the 
petition. Arnold v. State, 143 S.W.3d 784, 2004 
Tenn. LEXIS 694 (Tenn. 2004). 

Inmate’s guilty plea to aggravated sexual 
battery in violation of T.C.A. § 39-13-504 was 
reversed because he was unaware of the man- 
datory nature of his sentences and that he was 
not eligible for probation or community correc- 
tions under T.C.A. § 40-35-303, not only during 
the course of the plea negotiations and at the 
time of his guilty pleas, but also during his 
sentencing hearing and throughout his direct 
appeal to the court of criminal appeals. Grind- 
staff v. State, 297 S.W.3d 208, 2009 Tenn. 
LEXIS 718 (Tenn. Oct. 30, 2009). 

Inmate seeking post-conviction relief did not 
prove by clear and convincing evidence that 
trial counsel’s failure to sequester the inmate’s 
daughter at trial, causing the daughter to be 
unable to testify, was ineffective assistance 
because the inmate did not show prejudice, 
since the inmate said the inmate did not know 
how the daughter would have testified and did 
not present the daughter’s testimony at the 
post-conviction hearing. Lee v. State, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 33 (Tenn. 
Crim. App. Jan. 18, 2016). 

Inmate did not show on post-conviction re- 
view that sentencing counsel was ineffective 
because (1) counsel testified about counsel’s 
extensive investigation, (2) counsel successfully 
argued against consecutive sentences, (3) coun- 
sel properly advised the inmate about waiving 
the inmate’s rights to seek a new trial and 
appeal, and (4) the inmate did not show the 
inmate was prejudiced by counsel’s failure to 
object to applying an enhancement factor for 
failure to comply with community release con- 
ditions, since this did not invalidate the in- 
mate’s sentence. Lee v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 33 (Tenn. Crim. 
App. Jan. 18, 2016). 

A second petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly dismissed by the trial court where the 
issue was previously determined at an eviden- 
tiary hearing at which the trial record was 
introduced in evidence and the trial judge de- 
termined from that record, and argument of 
counsel, that the allegations were without 
merit, fully satisfying the requirements for a 
“full and fair” hearing. House v. State, 911 
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S.W.2d 705, 1995 Tenn. LEXIS 565 (Tenn. 
1995), rehearing denied, —S.W.2d—, 1995 
Tenn. LEXIS 764 (Tenn. Dec. 4, 1995), cert. 
denied, House v. Tennessee, 517 U.S. 1193, 116 
S. Ct. 1685, 134 L. Ed. 2d 787, 1996 U.S. LEXIS 
3114 (1996). 

There being no constitutional or statutory 
right to effective assistance of counsel in post- 
conviction proceedings, a court may not con- 
sider the ineffectiveness of counsel at a prior 
post-conviction proceeding in deciding whether 
a ground for relief has been previously deter- 
mined. House v. State, 911 S.W.2d 705, 1995 
Tenn. LEXIS 565 (Tenn. 1995), rehearing de- 
nied, —S.W.2d—, 1995 Tenn. LEXIS 764 (Tenn. 
Dec. 4, 1995), cert. denied, House v. Tennessee, 
517 U.S. 1198, 116 S. Ct. 1685, 1384 L. Ed. 2d 
787, 1996 U.S. LEXIS 3114 (1996). 

Post-conviction court erred in dismissing pe- 
titioner’s the ground of ineffective assistance of 
trial counsel and ineffective assistance of appel- 
late counsel that that he properly raised in his 
brief because the State conceded that the post- 
conviction court erred in dismissing those 
ground. Casey v. State, — S.W3d —, 2018 
Tenn. Crim. App. LEXIS 380 (Tenn. Crim. App. 
May 17, 2018). 


8. Facts Alleging Mental Incompetency. 

Petitioner had not demonstrated that he was 
incompetent or that he created a doubt about 
his competency where (1) limited intelligence 
and limited education did not necessarily sug- 
gest lack of competence; and (2) that petitioner 
had been depressed and had suicidal ideations 
was not necessarily sufficient to create a bona 
fide doubt concerning about his competency. 
Van Tran v. Bell, — F. Supp. 2d —, 2010 US. 
Dist. LEXIS 146189 (W.D. Tenn. Sept. 30, 
2010). 


9. Summary Dismissal Improper. 

Inmate was entitled to reopen the inmate’s 
former post-conviction case because, treating 
the inmate’s petition as a petition for writ of 
error coram nobis, documents and affidavits the 
inmate filed showed a former sheriff willfully 
suppressed materially exculpatory evidence, 
even though the legislature did not provide an 
exception to the statute of limitations or the 
one petition rule through the reopening process 
for a Brady violation similar to that in 
T.C.A.§ 40-30-106(g)(2), so the inmate suffi- 
ciently alleged the judgment in the inmate’s 
case might have differed with the evidence and 
that the inmate was without fault in failing to 
uncover the evidence, sufficiently alleging the 
requisites of a petition for writ of error coram 
nobis. State v. Harris, — S.W.3d —, 2001 Tenn. 
Crim. App. LEXIS 1010 (Tenn. Crim. App. Dec. 
4, 2001), rev'd, 102 S.W.3d 587, 2003 Tenn. 
LEXIS 313 (Tenn. 2003). 

Because defendant, a pro se petitioner, was 
not appointed an attorney and afforded an 
opportunity to amend defendant’s petition for 
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post-conviction relief, reversal of the summary 
denial of defendant’s petition and remand for 
further proceedings was appropriate as the 
court’s determination that defendant could not 
prove defendant’s claim that defendant’s guilty 
pleas were coerced or unintelligently and un- 
knowingly made necessarily rested upon the 
implicit finding that defendant’s petition did in 
fact assert a colorable claim. State v. Lankford, 
— 8.W.3d —, 2016 Tenn. Crim. App. LEXIS 434 
(Tenn. Crim. App. June 14, 2016). 

Summary dismissal of defendant’s petition 
for post-conviction relief was inappropriate be- 
cause, taking the allegations in defendant’s 
petition in the light most favorable to defen- 
dant, defendant presented a colorable claim for 
relief, based upon allegations of ineffective as- 
sistance of counsel, and was entitled to an 
evidentiary hearing. However, it appeared that 
the court denied defendant’s petition after de- 
termining from the petition that defendant did 
not prove the allegations by clear and convinc- 
ing evidence. Sizemore v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 873 (Tenn. Crim. 
App. Sept. 26, 2017). 


10. Denial of Relief. 

Defendant’s petition for post-conviction relief 
was properly denied because defendant chal- 
lenged his convictions some 17 months after the 
judgments became final; although defendant 
claimed in his pro-se petition that he had 
previously attempted to file a petition for post- 
conviction relief, no proof of such a petition or 
the date on which he attempted to file it ap- 
peared in the record; the statutory grounds for 
the tolling of the one-year statute of limitations 
were not applicable; and due process principles 
did not mandate the tolling of the statute of 
limitations as defendant’s claim for relief was 
not later arising. Thomas v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 72 (Tenn. Crim. 
App. Jan. 31, 2017). 


11. Failure to Raise Argument In Original 
Motion. 

Because defendant did not raise an issue 
related to whether the prosecution’s withhold- 
ing of a report concerning codefendant’s crimi- 
nal history deprived defendant of the right to a 
fair trial in the appeal of defendant’s convic- 
tion, consideration of the issue was waived in 
defendant’s appeal from the denial of defen- 
dant’s motion for post-conviction relief. Lister v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 315 (Tenn. Crim. App. Apr. 27, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
693 (Tenn. Sept. 23, 2016). 

Because defendant did not raise an issue in 
the direct appeal related to whether the State 
of Connecticut’s failure to disclose the existence 
of an agreement for leniency with codefendant 
deprived defendant of the right to a fair trial in 
the appeal of defendant’s conviction, consider- 
ation of the matter was waived in the appeal of 
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the denial of defendant’s motion for post-con- 
viction relief. Lister v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 315 (Tenn. Crim. App. 
Apr. 27, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 693 (Tenn. Sept. 23, 2016). 

Because defendant did not raise an issue 
related to whether a police detective’s actions 
in destroying compact discs that contained wit- 
ness statements deprived defendant of the 
right to a fair trial in the appeal of defendant’s 
conviction, consideration of the claim was 
waived in an appeal from a denial of defen- 
dant’s motion for post-conviction relief. Lister v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 315 (Tenn. Crim. App. Apr. 27, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
693 (Tenn. Sept. 23, 2016). 


12. Failure to Appeal. 

Defendant was not entitled to post-conviction 
relief, when defendant represented defendant 
at trial, because defendant failed to present the 
issues presented for review by failing to object 
to a pat-down prior to trial and by failing to 
object to the inclusion of unknown jurors in the 
venire. Defendant also failed to raise the issues 
on direct appeal. Dykes v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 270 (Tenn. Crim. 
App. Apr. 12, 2017). 


13. Failure to Raise Question Previously. 

Defendant was not entitled to post-conviction 
relief, when defendant represented defendant 
at trial, because defendant failed to present the 
issues presented for review by failing to object 
to a pat-down prior to trial and by failing to 
object to the inclusion of unknown jurors in the 
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venire. Defendant also failed to raise the issues 
on direct appeal. Dykes v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 270 (Tenn. Crim. 
App. Apr. 12, 2017). 

Issue of whether the trial court engaged in 
improper ex parte communication with the 
jury, by asking them during their deliberations 
if they wanted the clerk to order food for them, 
was waived because defendant failed to raise 
the constitutional challenge in the trial court 
and in a previous appeal. Poston v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 858 
(Tenn. Crim. App. Sept. 22, 2017). 


14. Coercion. 

Inmate failed to present a factual basis for 
the ground that he was coerced into waiving his 
right to post-conviction relief, as the inmate 
executed a waiver of rights, which stated that 
he understood that such waiver was made 
knowingly, freely, and voluntarily. Brichetto v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 634 (Tenn. Crim. App. July 18, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
815 (Tenn. Nov. 16, 2017). 


15. Summary Dismissal Required. 
Petitioner’s claim that the charging instru- 
ment failed to comply with requirements for 
charging enhanced driving under the influence 
alleged only a statutory violation, not a consti- 
tutional violation; as his pro se petition did not 
state a colorable claim for relief, the post- 
conviction court did not err in summarily dis- 
missing it without appointing counsel or allow- 
ing petitioner the opportunity to amend. Bunch 
v. State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 161 (Tenn. Crim. App. Mar. 2, 2018). 


(a) Ifthe petition is not dismissed upon preliminary consideration, the court 


shall enter a preliminary order. 


(b) In all cases, the preliminary order shall direct the following: 

(1) If a petitioner not represented by counsel requests counsel and the 
court is satisfied that the petitioner is indigent as definedin § 40-14-201, the 
court shall appoint counsel to represent the petitioner. 

(2) If counsel is appointed or retained, or the petitioner is proceeding pro 


se, counsel or the petitioner if proceeding pro se must file an amended 
petition or a written notice that no amendment will be filed. The amended 
petition or notice shall be filed within thirty (30) days of the entry of the 
preliminary order, unless extended for good cause. The written notice, if filed 
by counsel, shall state that counsel has consulted the petitioner and that the 
petitioner agrees there is no need to amend the petition. Good cause will not 
be met by a routine statement that the press of other business prevents the 
filing of the appropriate pleadings within the designated time. 


Cross-References. 
Counsel for indigents, title 40, ch. 14, part 2. 


History. 
Acts 1995, ch. 207, § 1; T.C.A. § 40-30-207. 
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Determination of indigency, § 8-14-105. 
Right to appointed counsel, § 40-14-1083. 


Rule Reference. 
This section is referred to in Rule 28, § 5 of 
the Rules of the Supreme Court of Tennessee. 
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Law Reviews. 

Adjudicating Claims of Innocence for the 
Capitally Condemned in Tennessee: Embracing 
a Truth Forum (Dwight Aarons), 76 Tenn. L. 
Rev. 511 (2009). 


NOTES TO DECISIONS 


Analysis 


. Responsibilities of Counsel. 

. Appointment of Counsel. 

. Conflict of Interest. 

. Summary Dismissal Improper. 


= POD 


. Responsibilities of Counsel. 

Counsel must consult with the petitioner 
where feasible, but retains the right to make 
strategic and tactical decisions (including the 
determination of which issues should be raised 
and pursued) based on counsel’s professional 
judgment. Leslie v. State, 36 S.W.3d 34, 2000 
Tenn. LEXIS 716 (Tenn. 2000), rehearing de- 
nied, — S.W.3d —, 2001 Tenn. LEXIS 96 (Tenn. 
Jan. 30, 2001). 

Where there was no evidence or allegation 
that defendant abused the post-conviction pro- 
cess, the trial court erred by allowing counsel to 
withdraw based on counsel’s assertions of de- 
fendant’s unreasonable demands and by failing 
to appoint new counsel without conducting a 
hearing. Leslie v. State, 36 S.W.3d 34, 2000 
Tenn. LEXIS 716 (Tenn. 2000), rehearing de- 
nied, — S.W.3d —, 2001 Tenn. LEXIS 96 (Tenn. 
Jan. 30, 2001). 

Defendant’s petition stated a claim that 
would entitle him to relief under former T.C.A. 
§ 40-30-206 (now T.C.A. § 40-30-106), where 
despite the adverse publicity surrounding de- 
fendant’s trial, his trial attorney failed to re- 
quest a change of venue and failed to ad- 
equately question potential jurors to determine 
the extent to which they were subjected and 
influenced by this constant and exploitative 
media coverage; defendant linked his convic- 
tions and his consecutive sentences to his at- 
torney’s deficient performance and suggested 
that a fair trial was impossible, such that the 
petition stated a colorable claim and that the 
post-conviction court erred in dismissing the 
petition. Arnold v. State, 143 S.W.3d 784, 2004 
Tenn. LEXIS 694 (Tenn. 2004). 

Petitioner was not denied due process by his 
post-conviction counsel’s failure to either with- 
draw as counsel or file an application for per- 
mission to appeal after the court of criminal 
appeals upheld the trial court’s denial of post- 
conviction relief. All that due process requires 
during post-convictions procedures is a mean- 
ingful opportunity to be heard and petitioner 
was afforded a full evidentiary hearing and full 
review in his first post-conviction appeal. 
Stokes v. State, 146 S.W.3d 56, 2004 Tenn. 


LEXIS 829 (Tenn. 2004), appeal denied, — 
S.W.3d —, 2004 Tenn. LEXIS 878 (Tenn. Oct. 
11, 2004). 


2. Appointment of Counsel. 

Statutory right to counsel for post-conviction 
proceedings includes the right to be repre- 
sented by conflict-free counsel; defendant’s ap- 
pellate counsel was properly removed from rep- 
resenting defendant where defendant did not 
knowingly waive the potential conflict that 
could arise from counsel’s employment, where 
counsel had represented defendant on direct 
appeal. McCullough v. State, 144 S.W.3d 382, 
2003 Tenn. Crim. App. LEXIS 673 (Tenn. Crim. 
App. 2003), appeal denied, — S.W.3d —, 2003 
Tenn. LEXIS 1310 (Tenn. Dec. 29, 2003). 

Petitioner, who sought to reopen his state 
post-conviction proceedings, had a statutory 
right under Tennessee law to appointed coun- 
sel; thus, even if 18 U.S.C. § 3599 would oth- 
erwise apply to petitioner’s state post-convic- 
tion proceedings, he would not have been 
eligible for federal funding because state law 
afforded him “adequate representation.” Irick v. 
Bell, 636 F.3d 289, 2011 FED App. 90P, 2011 
U.S. App. LEXIS 7552 (6th Cir. Apr. 18, 2011). 


3. Conflict of Interest. 

Trial court erred when it conducted an evi- 
dentiary hearing with regard to an inmate’s 
petition for post-conviction relief because it 
failed to address a possible conflict of interest 
issue involving retained counsel in violation of 
Tenn. Sup. Ct. R. 8, RPC 1.7. despite being 
aware of such potential conflict and it had a 
duty of inquiry. Frazier v. State, 303 S.W.3d 
674, 2010 Tenn. LEXIS 88 (Tenn. Feb. 18, 
2010). 

Although a post-conviction court dismissed 
defendant’s petition for post-conviction relief on 
procedural grounds without holding an eviden- 
tiary hearing on the merits, in light of the 
appellate court’s conclusion that the post-con- 
viction court’s dismissal of the post-conviction 
petition as untimely was not in error, it was 
unnecessary to remand the case for consider- 
ation of any conflict of interest issue based upon 
defendant’s trial and post-conviction counsel 
both working in the same public defender’s 
office. Locke v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 290 (Tenn. Crim. App. Apr. 
19, 2017). 


4. Summary Dismissal Improper. 
Because defendant, a pro se petitioner, was 
not appointed an attorney and afforded an 
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opportunity to amend defendant’s petition for 
post-conviction relief, reversal of the summary 
denial of defendant’s petition and remand for 
further proceedings was appropriate as the 
court’s determination that defendant could not 
prove defendant’s claim that defendant’s guilty 
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pleas were coerced or unintelligently and un- 
knowingly made necessarily rested upon the 
implicit finding that defendant’s petition did in 
fact assert a colorable claim. State v. Lankford, 
—§.W.3d —, 2016 Tenn. Crim. App. LEXIS 434 
(Tenn. Crim. App. June 14, 2016). 


DECISIONS UNDER PRIOR LAW 


Analysis 


1. Furnishing Transcripts. 
2. Prerequisites to Aid. 

3. Conclusions of Attorney. 
1 


. Furnishing Transcripts. 

State was not required to furnish petitioner 
with transcript of original trial or of subsequent 
habeas corpus proceeding where he alleged no 
constitutional error and specified no trial errors 
but desired records only for purpose of explor- 
ing possibility of filing another petition. Jones 
v. State, 3 Tenn. Crim. App. 76, 457 S.W.2d 869, 
1970 Tenn. Crim. App. LEXIS 445 (Tenn. Crim. 
App. 1970). 

The state was not obligated to furnish at its 
own expense a complete record for a potential 
petitioner to pore over in hopeful efforts to find 
some constitutional defect of which he had not 
enough inkling to allege in the petition. Dotson 
v. State, 477 S.W.2d 763, 1971 Tenn. Crim. App. 
LEXIS 474 (Tenn. Crim. App. 1971). 

The obligation to furnish portions of the 
record of the original trial did not arise until it 
was demonstrated to the satisfaction of the 
trial court, after petition had been filed setting 
forth grounds which if true would have entitled 
petitioner to relief, that such portions of the 
record might have been of reasonable assis- 
tance to petitioner in establishing his right to 
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the relief sought. Dotson v. State, 477 S.W.2d 
763, 1971 Tenn. Crim. App. LEXIS 474 (Tenn. 
Crim. App. 1971). 

Petitioner was not entitled to a complete trial 
transcript at state expense just so he could go 
on a fishing expedition through it to see what 
he could find. McCracken v. State, 529 S.W.2d 
724, 1975 Tenn. Crim. App. LEXIS 286 (Tenn. 
Crim. App. 1975). 


2. Prerequisites to Aid. 

There are two prerequisites placed upon a 
defendant, (1) that he file a petition for post 
conviction relief, and (2) that he is declared an 
indigent as defined in § 40-14-201, before the 
trial court may order any document necessary 
to further his attack upon his conviction. Avant 
v. State, 577 S.W.2d 471, 1978 Tenn. Crim. App. 
LEXIS 351 (Tenn. Crim. App. 1978). 


3. Conclusions of Attorney. 

Where allegations of petition were merely to 
the effect that argument to jury by assistant 
attorney general was highly inflammatory and 
prejudicial such argument was a mere conclu- 
sion of the pleader and allegation that record 
did not contain that portion of the transcript 
did not per se allege deprivation of constitu- 
tional rights. Blankenship v. State, 4 Tenn. 
Crim. App. 158, 469 S.W.2d 530, 1971 Tenn. 
Crim. App. LEXIS 493 (Tenn. Crim. App. 1971). 


(a) The district attorney general shall represent the state and file an answer 
or other responsive pleading within thirty (30) days, unless extended for good 
cause. Good cause will not be met by a routine statement that the press of other 
business prevents a response within the thirty-day period. Failure by the state 
to timely respond does not entitle the petitioner to relief under the Post- 
Conviction Procedure Act. 

(b) If the petition does not include the records or transcripts, or parts of 
records or transcripts that are material to the questions raised therein, the 
district attorney general is empowered to obtain them at the expense of the 
state and may file them with the responsive pleading or within a reasonable 
time thereafter. 

(c) The district attorney general has the option to assert by motion to 
dismiss that: 

(1) The petition is barred by the statute of limitations; 
(2) The petition was not filed in the court of conviction; 
(3) The petition asserts a claim for relief from judgments entered in 
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separate trials or proceedings; 
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(4) A direct appeal or post-conviction petition attacking the same convic- 
tion is currently pending in the trial or appellate courts; 
(5) The facts alleged fail to show that the petitioner is entitled to relief; or 
(6) The facts alleged fail to establish that the claims for relief have not 
been waived or previously determined. 
(d) The answer shall respond to each of the allegations of the petition and 
shall assert the affirmative defenses the district attorney general deems 


appropriate. 


History. 
Acts 1995, ch. 207, § 1; T.C.A. § 40-30-208. 


Textbooks. 
Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, § 39. 


Law Reviews. 
Adjudicating Claims of Innocence for the 


Capitally Condemned in Tennessee: Embracing 
a Truth Forum (Dwight Aarons), 76 Tenn. L. 
Rev. 511 (2009). 

Post-Conviction Relief in Tennessee — Four- 
teen Years of Judicial Administration Under 
the Post-Conviction Procedure Act (Gary L. 
Anderson), 48 Tenn. L. Rev. 605 (1981). 


DECISIONS UNDER PRIOR LAW 


Analysis 


. Duties Mandatory. 

. Failure to Participate. 

. Pleadings. 

Habeas Corpus Cases — Requirement. 


. Duties Mandatory. 

In prescribing the duties of the district attor- 
ney general in the former section, the general 
assembly by using the word “shall” clearly 
indicated its intention to make such specified 
duties mandatory. Brown v. State, 1 Tenn. 
Crim. App. 462, 445 S.W.2d 669, 1969 Tenn. 
Crim. App. LEXIS 335 (Tenn. Crim. App. 1969); 
Blankenship v. State, 4 Tenn. Crim. App. 158, 
469 S.W.2d 530, 1971 Tenn. Crim. App. LEXIS 
493 (Tenn. Crim. App. 1971); Sykes v. State, 477 
S.W.2d 254, 1971 Tenn. Crim. App. LEXIS 467 
(Tenn. Crim. App. 1971); State v. Craven, 656 
S.W.2d 872, 1982 Tenn. Crim. App. LEXIS 412 
(Tenn. Crim. App. 1982); Davis v. State, 673 
S.W.2d 171, 1984 Tenn. Crim. App. LEXIS 2775 
(Tenn. Crim. App. 1984); Malone v. State, 707 
S.W.2d 541, 1985 Tenn. Crim. App. LEXIS 3258 
(Tenn. Crim. App. 1985). 

It is the role of the state, and not the court, to 
file those parts of the record that are material 
to the questions raised in a post-conviction 
relief petition. Allen v. State, 854 S.W.2d 873, 
1993 Tenn. LEXIS 204 (Tenn. 1993). 


2. Failure to Participate. 

Failure of the district attorney general to 
participate in post-conviction proceeding as re- 
quired by the former section may have been 
prejudicial to petitioner considering the speci- 
fied duties of the district attorney general. 
Brown v. State, 1 Tenn. Crim. App. 462, 445 
S.W.2d 669, 1969 Tenn. Crim. App. LEXIS 335 
(Tenn. Crim. App. 1969). 


3. Pleadings. 

State’s motion to dismiss petition for post- 
conviction relief was not improper for alleging 
facts not contained in original petition since 
attorney general is authorized to file responsive 
pleadings and records and transcripts relating 
to the questions raised in the petition. Guy v. 
State, 4 Tenn. Crim. App. 218, 470 S.W.2d 28, 
1971 Tenn. Crim. App. LEXIS 396 (Tenn. Crim. 
App. 1971). 

It was not error for the court to consider the 
state’s answer to the post-conviction petition 
after petitioner’s charge of untimeliness where 
there was nothing in the record to indicate 
when the state received timely notice of the 
petition. State v. Higgins, 729 S.W.2d 288, 1987 
Tenn. Crim. App. LEXIS 2090 (Tenn. Ct. App. 
1987). 


4. Habeas Corpus Cases — Requirement. 

While it is required in habeas corpus cases 
that the respondent show by what authority 
the petitioner is being held, the same require- 
ment is not a part of the Post-Conviction Pro- 
cedure Law. Hughes v. State, 2 Tenn. Crim. 
App. 71, 451 S.W.2d 696, 1969 Tenn. Crim. App. 
LEXIS 306 (Tenn. Crim. App. 1969). 

Requirements as to state’s answer in petition 
for post-conviction relief is governed by this 
section rather than by the provisions of § 29- 
21-116 relating to answers in habeas corpus 
proceedings. Doyle v. State, 3 Tenn. Crim. App. 
171, 458 S.W.2d 637, 1970 Tenn. Crim. App. 
LEXIS 453 (Tenn. Crim. App. 1970); Phillips v. 
State, 3 Tenn. Crim. App. 184, 458 S.W.2d 642, 
1970 Tenn. Crim. App. LEXIS 455 (Tenn. Crim. 
App. 1970). 

The allegation that the trial court failed to 
advise the petitioner of his right against self- 
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incrimination and that the trial court failed to 
determine that the plea was knowing and vol- 
untary if supported by evidence, is sufficient to 
shift the burden of going forward to the state; it 
does not, ipso facto, entitle the petitioner to 
relief. The state may rebut the allegation with 
proof of substantial compliance with the advice 
requirement, which would show that the peti- 
tioner was made aware of his constitutional 
rights, or the state alternatively may show that 
the petitioner was aware of his constitutional 
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rights and that therefore the trial court’s fail- 
ure to give the mandated advice was harmless 
error. Johnson v. State, 834 S.W.2d 922, 1992 
Tenn. LEXIS 365 (Tenn. 1992). 

Even though the trial court did not advise the 
petitioner of the right against self-incrimina- 
tion, where the guilty plea accepted by the trial 
court was knowing and voluntary the petitioner 
was not entitled to have the conviction vacated. 
Johnson v. State, 834 S.W.2d 922, 1992 Tenn. 
LEXIS 365 (Tenn. 1992). 


40-30-109. Prehearing procedure. 


(a) The court shall review the case after the district attorney general’s 
response is filed. If, on reviewing the petition, the response, files, and records, 
the court determines conclusively that the petitioner is entitled to no relief, the 
court shall dismiss the petition. The order of dismissal shall set forth the 
court’s conclusions of law. If the court does not dismiss the petition, the court 
shall enter an order setting an evidentiary hearing. The order of dismissal or 
the order setting an evidentiary hearing shall be entered no later than thirty 
(30) days after the filing of the state’s response. The evidentiary hearing shall 
be within four (4) calendar months of the entry of the court’s order. The 
deadline shall not be extended by agreement, and the deadline may be 
extended only by order of the court based upon a finding that unforeseeable 
circumstances render a continuance a manifest necessity. An extension shall 
not exceed sixty (60) days. 

(b) Discovery is not available in a proceeding under this section except as 
provided under Rule 16 of the Tennessee Rules of Criminal Procedure. 

(c) The petitioner may withdraw a petition at any time prior to the hearing 
without prejudice to any rights to refile, but the withdrawn petition shall not 


toll the statute of limitations set forth in § 40-30-102. 


History. 
Acts 1995, ch. 207, § 1; T.C.A. § 40-30-209. 


Textbooks. 
Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, § 39. 


Law Reviews. 
Adjudicating Claims of Innocence for the 


Capitally Condemned in Tennessee: Embracing 
a Truth Forum (Dwight Aarons), 76 Tenn. L. 
Rev. 511 (2009). . 
Post-Conviction Relief in Tennessee — Four- 
teen Years of Judicial Administration Under 
the Post-Conviction Procedure Act (Gary L. 
Anderson), 48 Tenn. L. Rev. 605 (1981). 


NOTES TO DECISIONS 


Analysis 


1. Evidentiary Hearing. 
2. Timeliness. 
3. Discovery. 
1 


. Evidentiary Hearing. 

Post-conviction court found that post-convic- 
tion counsel had failed to allege any circum- 
stances that would make a continuance a mani- 
fest necessity; nevertheless, the post-conviction 
court rescheduled the hearing, and there was 
no abuse of discretion. Stewart v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 339 


(Tenn. Crim. App. May 5, 2016), appeal denied, 
— $.W.3d —, 2016 Tenn. LEXIS 568 (Tenn. 
Aug. 18, 2016). 


2. Timeliness. 

Although inmate claimed that he was con- 
strained in his state postconviction proceedings 
by state trial court’s failure to provide funding 
and adequate time for preparation, T.C.A. 
§ 40-30-109 provided for discovery in postcon- 
viction proceedings, and pursuant to T.C.A. 
29-21-121(a) the inmate could have petitioned 
the state trial court to issue subpoenas; more- 
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over, certain FBI records relating to inmate’s 
conviction were subject to disclosure under the 
Freedom of Information Act, 5 U.S.C. § 552. 
Hodges v. Bell, 548 F. Supp. 2d 485, 2008 U.S. 
Dist. LEXIS 25780 (M.D. Tenn. Mar. 27, 2008), 
affd, Hodges v. Colson, 711 F.3d 589, 2013 FED 
App. 75P, 2013 U.S. App. LEXIS 6050 (6th Cir. 
Mar. 26, 2013). 


3. Discovery. 

Post-conviction court erred in denying defen- 
dant’s request for discovery materials from the 
State because, while it properly found that the 
State had an affirmative duty to provide discov- 
ery materials to defendant as part of the post- 
conviction proceeding, it erred in categorically 
concluding, without any apparent review or 
analysis of the relationship between the vari- 
ous disclosures, that none of the materials 
subject to disclosure were relevant to the 
claims raised in the original petition for post- 
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conviction relief, and it was not clear whether 
the court applied the appropriate standard of 
leniency when reviewing the claims made in 
the initial, pro se petition or whether the court 
applied the appropriate standard of relevancy. 
Bennett v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 65 (Tenn. Crim. App. Jan. 
29, 2018). 

Read together, the plain language of T.C.A. 
§ 40-30-109 and Tenn. Sup. Ct. R. 28 clearly 
imposes upon the State an affirmative duty to 
provide discovery materials to the petitioner as 
part of the post-conviction proceeding. Nothing 
in either the statute or the rule suggests that 
the State fulfills its obligations in the post- 
conviction proceeding by disclosures that oc- 
curred prior to the commencement of the post- 
conviction proceeding. Johnson v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 369 
(Tenn. Crim. App. May 14, 2018). 


DECISIONS UNDER PRIOR LAW 


Analysis 


. Construction with Other Sections. 
Evidentiary Hearing. 

—Required. 

—Dismissal Without. 

— —Appointment of Counsel. 

— —Presence of Petitioner. 

— —Order of Dismissal. 

. Prompt Hearing. 

. Burden of Proof. 

10. Review of Facts. 

11. Error to Dismiss Petition. 

12. Stay of Proceedings. 

13. Proper Forum. 

14. Construction with Other Sections. 
15. Appointment of Counsel. 

16. Voluntary Withdrawal of Waiver. 
17. Dismissal with Prejudice. 


OCONIAPAMR WNP 


1. Construction with Other Sections. 

Former §§ 40-30-109 and 40-30-110 [re- 
pealed], when construed in pari materia, show 
a clearly ascertainable legislative intent that 
the trial court may dismiss a post-conviction 
petition without a hearing when the files and 
records conclusively show that petitioner is 
entitled to no relief. Stokely v. State, 4 Tenn. 
Crim. App. 241, 470 S.W.2d 37, 1971 Tenn. 
Crim. App. LEXIS 397 (Tenn. Crim. App. 1971). 

The enormous burden imposed on the trial 
judge by this section required great caution in 
the exercise of those functions and that section 
should have been considered in complete corre- 
lation with the provisions of former §§ 40-30- 
107 and 40-30-115 [repealed]. Cureton v. 
Tollett, 477 S.W.2d 233, 1971 Tenn. Crim. App. 
LEXIS 460 (Tenn. Crim. App. 1971). 

The former section and Tenn. Sup. Ct. R. 28, 
not the Public Records Act, governed discovery 


in inmate’s post-petition appeal. Waller v. 
Bryan, 16 S.W.3d 770, 1999 Tenn. App. LEXIS 
698 (Tenn. Ct. App. 1999), review or rehearing 
denied, — S.W.3d —, 2000 Tenn. LEXIS 234 
(Tenn. Apr. 17, 2000). 


2. Evidentiary Hearing. 

The necessity of an evidentiary hearing must 
be determined by viewing as true all well- 
pleaded allegations of fact. Bland v. State, 2 
Tenn. Crim. App. 77, 451 S.W.2d 699, 1969 
Tenn. Crim. App. LEXIS 307 (Tenn. Crim. App. 
1969); Skinner v. State, 4 Tenn. Crim. App. 447, 
472 S.W.2d 903, 1971 Tenn. Crim. App. LEXIS 
509 (Tenn. Crim. App. 1971). 

At the evidentiary hearing the petitioner will 
not be allowed to raise issues not charged in the 
petition or amended petition. Long v. State, 510 
S.W.2d 83, 1974 Tenn. Crim. App. LEXIS 295 
(Tenn. Crim. App. 1974). 


3. —Required. 

A petition alleging sufficient facts to establish 
that petitioner’s conviction was void because of 
alleged denial of constitutional rights, state or 
federal, necessitates a trial of those facts. Mo- 
ran v. State, 3 Tenn. Crim. App. 118, 457 S.W.2d 
886, 1970 Tenn. Crim. App. LEXIS 380 (Tenn. 
Crim. App. 1970). 

Where petition presented issues of fact as to 
whether or not petitioner’s pleas were know- 
ingly and understandingly entered and as to 
whether his attorney suppressed facts and se- 
creted witnesses favorable to petitioner, peti- 
tioner was entitled to an evidentiary hearing 
however unlikely it might be that the allega- 
tions were true. Skinner v. State, 4 Tenn. Crim. 
App. 447, 472 S.W.2d 903, 1971 Tenn. Crim. 
App. LEXIS 509 (Tenn. Crim. App. 1971). 

The Tennessee Post-Conviction Procedure 
Act contemplates an evidentiary hearing except 
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in those cases where a competently drafted 
petition and all pleadings, files and records of 
the case conclusively show that the petitioner is 
entitled to no relief. Baxter v. Rose, 523 S.W.2d 
930, 1975 Tenn. LEXIS 605 (Tenn. 1975). 


4, —Dismissal Without. 

It is doubtful that an evidentiary hearing is 
necessary where the allegations of the petition 
if true, do not result in a constitutional depri- 
vation. State ex rel. Fields v. Henderson, 1 
Tenn. Crim. App. 448, 448 S.W.2d 837, 1969 
Tenn. Crim. App. LEXIS 333 (Tenn. Crim. App. 
1969). 

Unsupported conclusory allegations in peti- 
tion do not justify or require an evidentiary 
hearing. Jones v. State, 2 Tenn. Crim. App. 152, 
452 S.W.2d 361, 1969 Tenn. Crim. App. LEXIS 
312 (Tenn. Crim. App. 1969); Burt v. State, 2 
Tenn. Crim. App. 408, 454 S.W.2d 182, 1970 
Tenn. Crim. App. LEXIS 483 (Tenn. Crim. App. 
1970); Monts v. State, 2 Tenn. Crim. App. 586, 
455 S.W.2d 627, 1970 Tenn. Crim. App. LEXIS 
491 (Tenn. Crim. App. 1970); Frazier v. State, 
480 S.W.2d 551, 1972 Tenn. Crim. App. LEXIS 
323 (Tenn. Crim. App. 1972); Gant v. State, 507 
S.W.2d 133, 1973 Tenn. Crim. App. LEXIS 219 
(Tenn. Crim. App. 1973). 

Where the petition and all the files, pleadings 
and records which were before court showed 
that petitioner was not entitled to relief be- 
cause of asserted ineffectiveness of retained 
counsel, petition was properly dismissed with- 
out evidentiary hearing. Carvin v. State, 2 
Tenn. Crim. App. 220, 452 S.W.2d 681, 1970 
Tenn. Crim. App. LEXIS 418 (Tenn. Crim. App. 
1970). 

Where petition conclusively showed that pe- 
titioner was entitled to no relief, petition was 
properly dismissed without an _ evidentiary 
hearing. Porter v. State, 2 Tenn. Crim. App. 
437, 455 S.W.2d 159, 1970 Tenn. Crim. App. 
LEXIS 425 (Tenn. Crim. App. 1970); Blanken- 
ship v. State, 4 Tenn. Crim. App. 158, 469 
S.W.2d 530, 1971 Tenn. Crim. App. LEXIS 493 
(Tenn. Crim. App. 1971); Guy v. State, 4 Tenn. 
Crim. App. 218, 470 S.W.2d 28, 1971 Tenn. 
Crim. App. LEXIS 396 (Tenn. Crim. App. 1971); 
Miller v. State, 508 S.W.2d 804, 1973 Tenn. 
Crim. App. LEXIS 217 (Tenn. Crim. App. 1973); 
Long v. State, 510 S.W.2d 83, 1974 Tenn. Crim. 
App. LEXIS 295 (Tenn. Crim. App. 1974); Trigg 
v. State, 523 S.W.2d 375, 1975 Tenn. Crim. App. 
LEXIS 295 (Tenn. Crim. App. 1975); State v. 
Wallace, 604 S.W.2d 890, 1980 Tenn. Crim. App. 
LEXIS 296 (Tenn. Crim. App. 1980). 

Allegation of prejudice resulting from exclu- 
sion from jury of persons opposed to the death 
penalty did not require an evidentiary hearing 
where the applicant in fact did not receive the 
death penalty. Monts v. State, 2 Tenn. Crim. 
App. 586, 455 S.W.2d 627, 1970 Tenn. Crim. 
App. LEXIS 491 (Tenn. Crim. App. 1970). 

Petition for post-conviction relief may be dis- 
missed without hearing or appointment of 
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counsel where petition on its face shows no 
constitutional abridgement. Crumley v. Tollett, 
4 Tenn. Crim. App. 495, 474 S.W.2d 148, 1971 
Tenn. Crim. App. LEXIS 513 (Tenn. Crim. App. 
1971); Cureton v. Tollett, 477 S.W.2d 233, 1971 
Tenn. Crim. App. LEXIS 460 (Tenn. Crim. App. 
1971); Hill v. State, 478 S.W.2d 923, 1971 Tenn. 
Crim. App. LEXIS 480 (Tenn. Crim. App. 1971); 
Arthur v. State, 483 S.W.2d 95, 1972 Tenn. 
LEXIS 362 (Tenn. 1972). 

Trial court properly dismissed petition for 
post-conviction relief without hearing, as the 
grounds upon which petition was based had 
been adjudicated previously by the court of 
criminal appeals or the supreme court. Fuller v. 
State, 4 Tenn. Crim. App. 625, 475 S.W.2d 188, 
1971 Tenn. Crim. App. LEXIS 516 (Tenn. Crim. 
App. 1971). 

Where a post-conviction petition stated no 
ground for relief as set out in former § 40-30- 
105 [repealed] or stated only grounds that had 
previously been determined as defined in for- 
mer § 41-30-112 [repealed], it might properly 
have been summarily dismissed without an 
evidentiary hearing. Sloan v. State, 477 S.W.2d 
219, 1971 Tenn. Crim. App. LEXIS 453 (Tenn. 
Crim. App. 1971). 

A habeas corpus or post-conviction petition 
which charges no constitutional infirmity in 
petitioner’s conviction or sentence does not en- 
title him to any relief and may be dismissed by 
the court without an evidentiary hearing. Gant 
v. State, 507 S.W.2d 133, 1973 Tenn. Crim. App. 
LEXIS 219 (Tenn. Crim. App. 1973). 

Where a petition conclusively shows that the 
petitioner is entitled to no relief, it is properly 
dismissed without the appointment of counsel 
and without an evidentiary hearing. Givens v. 
State, 702 S.W.2d 578, 1985 Tenn. Crim. App. 
LEXIS 3202 (Tenn. Crim. App. 1985). 


5. ——Appointment of Counsel. 

Where petition for post-conviction relief was 
in proper form and its substance did not create 
an issue calling for an evidentiary hearing, trial 
court was not under duty to appoint counsel for 
petitioner. Crumley v. Tollett, 4 Tenn. Crim. 
App. 495, 474 S.W.2d 148, 1971 Tenn. Crim. 
App. LEXIS 513 (Tenn. Crim. App. 1971). 

Appointment of counsel or a hearing is nec- 
essarily required in every case. When a color- 
able claim for relief has been presented, a 
hearing may not be necessary after the peti- 
tioner has had the assistance of counsel to 
amend the petition, by which the court may 
then fully evaluate the merits of the claim. 
Swanson v. State, 749 S.W.2d 731, 1988 Tenn. 
LEXIS 70 (Tenn. 1988). 


6. ——Presence of Petitioner. 

The Post-Conviction Procedure Act did not 
require that petitioner be returned to county of 
conviction to confer with counsel about possible 
amendments to petition prior to its dismissal 
where the grounds of the petition were clearly 
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stated and had no merit. Burt v. State, 2 Tenn. 
Crim. App. 408, 454 S.W.2d 182, 1970 Tenn. 
Crim. App. LEXIS 483 (Tenn. Crim. App. 1970); 
Phillips v. State, 3 Tenn. Crim. App. 184, 458 
S.W.2d 642, 1970 Tenn. Crim. App. LEXIS 455 
(Tenn. Crim. App. 1970). 

The presence of the petitioner is not required 
for the trial judge to dismiss the petition. Monts 
v. State, 2 Tenn. Crim. App. 586, 455 S.W.2d 
627, 1970 Tenn. Crim. App. LEXIS 491 (Tenn. 
Crim. App. 1970). 


7. ——Order of Dismissal. 

Where trial judge dismisses petition for post- 
conviction relief without a hearing, there is no 
evidence upon which to make findings of fact 
but his order should show all grounds pre- 
sented and his conclusion with regard to each of 
them. Guy v. State, 4 Tenn. Crim. App. 218, 470 
S.W.2d 28, 1971 Tenn. Crim. App. LEXIS 396 
(Tenn. Crim. App. 1971). 


8. Prompt Hearing. 

Provision of the former section that trial 
court shall grant a hearing as soon as practi- 
cable does not mean that the court must stop all 
other proceedings and vacate the rest of its 
hearings or defer all of its pending business 
pending the hearing of such a petition. Luallen 
v. State, 2 Tenn. Crim. App. 329, 453 S.W.2d 
453, 1969 Tenn. Crim. App. LEXIS 321 (Tenn. 
Crim. App. 1969). 

Where delay in hearing petition was predi- 
cated upon the difficulty in finding a judge in 
the district who was competent to hear petition 
and trial court found the delay was not unrea- 
sonable, petitioner was not entitled to dis- 
charge from custody because of unreasonable 
delay in being granted hearing. Johnson v. 
Russell, 4 Tenn. Crim. App. 118, 469 S.W.2d 
511, 1971 Tenn. Crim. App. LEXIS 489 (Tenn. 
Crim. App. 1971). 

Habeas corpus petition in federal district 
court was dismissed where two-year delay of 
post-conviction petition in state court was 
caused by refractory attitude of petitioner with 
counsel appointed by state court for him as an 
indigent. Kruse v. Lack, 634 F. Supp. 50, 1985 
U.S. Dist. LEXIS 15167 (M.D. Tenn. 1985). 


9. Burden of Proof. 

The burden is on the petitioner to prove his 
allegations attacking the validity of his convic- 
tion. Long v. State, 510 S.W.2d 83, 1974 Tenn. 
Crim. App. LEXIS 295 (Tenn. Crim. App. 1974). 

In a post-conviction proceeding the burden is 
on the petitioner to prove by a preponderance of 
the evidence the allegations in his petition. 
Clenny v. State, 576 S.W.2d 12, 1978 Tenn. 
Crim. App. LEXIS 336 (Tenn. Crim. App. 1978), 
cert. denied, Clenny v. Tennessee, 441 U.S. 947, 
99 S. Ct. 2170, 60 L. Ed. 2d 1050, 1979 U.S. 
LEXIS 1870 (1979). 
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10. Review of Facts. 

Findings of fact by the trial court are conclu- 
sive unless the evidence preponderates against 
the trial court’s judgment. Long v. State, 510 
S.W.2d 83, 1974 Tenn. Crim. App. LEXIS 295 
(Tenn. Crim. App. 1974); Clenny v. State, 576 
S.W.2d 12, 1978 Tenn. Crim. App. LEXIS 336 
(Tenn. Crim. App. 1978), cert. denied, Clenny v. 
Tennessee, 441 U.S. 947, 99 S. Ct. 2170, 60 L. 
Ed. 2d 1050, 1979 U.S. LEXIS 1870 (1979). 


11. Error to Dismiss Petition. 

It was error for the trial judge to dismiss an 
inartfully drawn petition drafted without the 
benefit of counsel; the former section required 
that petitions be competently drafted, and the 
judge should have allowed the petitioner, with 
the aid of counsel, to file an amended petition. 
Mayes v. State, 671 S.W.2d 857, 1984 Tenn. 
Crim. App. LEXIS 2352 (Tenn. Crim. App. 
1984). 


12. Stay of Proceedings. 

In cases where a post-conviction proceeding 
is pending which mounts a collateral attack on 
an habitual criminal conviction on the basis of 
the invalidity of one or more prior guilty plea 
convictions, the proceedings will be stayed to 
give the defendant an opportunity to test the 
constitutional validity of those prior convictions 
in the court where they occurred. State v. 
Prince, 781 S.W.2d 846, 1989 Tenn. LEXIS 529 
(Tenn. 1989). 


13. Proper Forum. 

Where guilty plea convictions and habitual 
criminal conviction took place in the same fo- 
rum, judicial economy was best served by re- 
quiring post-conviction petition attacking en- 
hanced sentence on basis of invalid prior 
convictions to be filed, consolidated and heard 
in the same court, at the same time. State v. 
Prince, 781 S.W.2d 846, 1989 Tenn. LEXIS 529 
(Tenn. 1989). 


14. Construction with Other Sections. 

The enormous burden imposed on the trial 
judge by former § 40-30-109 [repealed] re- 
quired great caution in the exercise of those 
functions and that section should have been 
considered in complete correlation with the 
provisions of this section and former § 40-30- 
107 [repealed]. Cureton v. Tollett, 477 S.W.2d 
233, 1971 Tenn. Crim. App. LEXIS 460 (Tenn. 
Crim. App. 1971). 


15. Appointment of Counsel. 

Where petition for post-conviction relief was 
in proper form and its substance did not create 
an issue calling for an evidentiary hearing, trial 
court was not under duty to appoint counsel for 
petitioner. Crumley v. Tollett, 4 Tenn. Crim. 
App. 495, 474 S.W.2d 148, 1971 Tenn. Crim. 
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App. LEXIS 513 (Tenn. Crim. App. 1971). 

Appointment of counsel or a hearing is nec- 
essarily required in every case. When a color- 
able claim for relief has been presented, a 
hearing may not be necessary after the peti- 
tioner has had the assistance of counsel to 
amend the petition, by which the court may 
then fully evaluate the merits of the claim. 
Swanson v. State, 749 S.W.2d 731, 1988 Tenn. 
LEXIS 70 (Tenn. 1988). 

When a colorable claim is presented in a pro 
se petition, dismissal without appointment of 
counsel to draft a competent petition is rarely 
proper. If the availability of relief cannot be 
conclusively determined from a pro se petition 
and the accompanying records, the petitioner 
must be given the aid of counsel. Swanson v. 
State, 749 S.W.2d 731, 1988 Tenn. LEXIS 70 
(Tenn. 1988). 
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permitted to withdraw a post-conviction peti- 
tion before it is heard on the merits. Williams v. 
State, 831 S.W.2d 281, 1992 Tenn. LEXIS 339 
(Tenn. 1992). 

A defendant who, with leave of court, volun- 
tarily withdraws a post-conviction petition may 
later reinstitute that petition or substitute a 
new petition for it, without fear of being denied 
adjudication on the merits. Williams v. State, 
831 S.W.2d 281, 1992 Tenn. LEXIS 339 (Tenn. 
1992). 


17. Dismissal with Prejudice. 

Under the now repealed §§ 40-30-101 et seq., 
the dismissal with prejudice of a post-convic- 
tion petition will bar any subsequent petition 
for post-conviction relief predicated on grounds 
in existence prior to the dismissal. Cazes v. 


State, 980 S.W.2d 364, 1998 Tenn. LEXIS 604 


16. Voluntary Withdrawal of Waiver. (Tenn. 1998). 


There is no waiver where a defendant is 


40-30-110. Hearing. 


(a) The petitioner shall appear and give testimony at the evidentiary 
hearing if the petition raises substantial questions of fact as to events in which 
the petitioner participated, unless the petitioner is incarcerated out of state, in 
which case the trial judge may permit the introduction of an affidavit or 
deposition of the petitioner and shall permit the state adequate time to file any 
affidavits or depositions in response the state may wish. 

(b)(1) If the petitioner is imprisoned, the warden shall arrange for trans- 

portation of the petitioner to and from the court upon proper orders issued 

by the trial judge. 

(2) The sheriff of the county where the proceeding is pending shall have 
the authority to receive and transport the petitioner to and from the 
penitentiary and the court, if the court so orders or if for any reason the 
warden is unable to transport the petitioner. The sheriff shall be entitled to 
the same costs allowed for the transportation of prisoners as is provided in 
criminal cases upon the presentation of the account certified by the judge 
and district attorney general. 

(c) Proof upon the petitioner’s claim or claims for relief shall be limited to 
evidence of the allegations of fact in the petition. 

(d) All evidentiary hearings shall be recorded. 

(e) The Tennessee Rules of Evidence shall apply except as otherwise 
required in this part. 

(f) The petitioner shall have the burden of proving the allegations of fact by 
clear and convincing evidence. There is a rebuttable presumption that a 
ground for relief not raised before a court of competent jurisdiction in which 
the ground could have been presented is waived. 
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History. 
Acts 1995, ch. 207, § 1; T.C.A. § 40-30-210. 


Cross-References. 
Transportation of prisoner by sheriff, § 8-26- 
108. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), § 23.50. 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, § 39. 
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Law Reviews. 

Adjudicating Claims of Innocence for the 
Capitally Condemned in Tennessee: Embracing 
a Truth Forum (Dwight Aarons), 76 Tenn. L. 
Rev. 511 (2009). 

Appellate and Post Conviction Relief in Ten- 
nessee (Ronald W. Eades), 5 Mem. St. U.L. Rev. 
1 

Recent Developments in Tennessee and Fed- 
eral Procedure (Donald F. Paine), 36 Tenn. L. 
Rev. 276 (1969). 


NOTES TO DECISIONS 


Analysis 


. Guilty Plea. 

. Petitioner’s Presence at Hearing. 
. Burden of Proof. 

. Evidence. 

Waiver of Ground for Relief. 
Denial of Relief. 

. Ineffective Assistance of Counsel. 
. —Clear and Convincing Evidence. 
9. Statute of Limitations. 

10. Petition Properly Denied. 


1. Guilty Plea. 

Trial court did not err in denying petitioner 
post-conviction relief because she knowingly, 
voluntarily, and intelligently entered her guilty 
plea; petitioner stated that she understood the 
plea agreement, that she and counsel reviewed 
the plea agreement, that she signed the agree- 
ment because she was guilty, and that she 
understood what was happening in court. 
Strickland v. State, — S.W.3d —, 2014 Tenn. 
Crim. App. LEXIS 128 (Tenn. Crim. App. Feb. 
14, 2014), dismissed, Strickland v. Qualls, — F. 
Supp. 2d —, 2017 U.S. Dist. LEXIS 143652 
(E.D. Tenn. Sept. 6, 2017). 

Counsel testified that he explained the terms 
of the State’s plea offer with petitioner, plus the 
trial court provided him with a detailed expla- 
nation of his rights; petitioner stated that he 
understood the terms and consequences of the 
plea agreement, and thus he failed to prove 
that his guilty plea was involuntary and un- 
knowing, and he was not entitled to relief. 
Williams v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 289 (Tenn. Crim. App. Apr. 8, 
2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 718 (Tenn. Sept. 26, 2016). 

Notwithstanding petitioner’s unsuccessful 
presentation of the issue on appeal, petitioner’s 
guilty pleas were entered knowingly and volun- 
tarily; the trial court extensively questioned 
him to confirm that trial counsel had explained 
the terms of the offer, there was no indication 
that petitioner was coerced into entering his 
plea, and he failed to prove by clear and con- 
vincing evidence that his guilty pleas were 
involuntary and unknowing, and he was not 
entitled to post-conviction relief. Thomas v. 
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State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 840 (Tenn. Crim. App. Nov. 7, 2016), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
153 (Tenn. Feb. 28, 2017). 

Defendant’s request for post-conviction relief 
was properly denied because defendant’s asser- 
tion that his guilty pleas were entered into as a 
result of trickery on the part of his attorney 
lacked proof as defendant’s guilty pleas were 
knowingly and voluntarily entered because the 
trial court made an implicit credibility determi- 
nation that defendant’s testimony at the guilty 
plea submission hearing was more credible 
than his conflicting testimony at the post-con- 
viction hearing; and, during the guilty plea 
colloquy, defendant was advised of his rights to 
a jury trial, and the details of the pleas were 
discussed, including ranges of punishment and 
possibly exposure. Holloway v. State, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 922 (Tenn. 
Crim. App. Dec. 9, 2016). 

Defendant’s petition for post-conviction relief 
alleging that his guilty pleas were involuntary 
was properly denied as he was not forced to 
enter blind pleas to all of the charges because 
the guilty plea hearing transcript showed that 
the trial court advised defendant about his 
rights, thoroughly questioned him about his 
pleas, and advised him about the charges and 
potential punishments; the court repeatedly 
asked defendant if he understood, and he said 
yes; defendant stated that he was not being 
forced or pressured to enter his pleas; and 
second counsel testified at the evidentiary hear- 
ing that defendant wanted to plead guilty 
rather than go to trial and that defendant even 
wrote to the State to request a plea bargain. 
Dotson v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 938 (Tenn. Crim. App. Dec. 15, 
2016). 

Post-conviction court did not err in denying 
defendant’s petition for post-conviction relief 
because, regarding defendant’s claim that his 
guilty pleas were unknowingly and involun- 
tarily entered, the post-conviction court did not 
err in concluding that defendant entered his 
plea freely, voluntarily, willingly and knowingly 
as it noted defendant’s signature on the waiver 
of a trial by jury and request for acceptance of a 
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plea resulting in conviction form; and it re- 
viewed the transcript of the plea submission 
hearing, wherein the court went over every 
detail about the effectiveness of the attorney, 
and defendant, at that time, advised the court 
that everything was fine. Lequire v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 390 
(Tenn. Crim. App. May 15, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 516 
(Tenn. Aug. 16, 2017). 

Defendant’s petition for post-conviction re- 
lief, arguing that his guilty plea was involun- 
tary and unknowing, was properly denied be- 
cause defendant’s guilty plea was voluntary 
and knowing as he was advised that he was 
pleading outside of his range and the trial court 
explained exactly what that meant; and the 
guilty plea transcript showed that defendant 
was informed of the rights he would waive by 
pleading guilty. Hodges v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 408 (Tenn. Crim. 
App. May 16, 2017). 

Defendant entered guilty pleas knowingly 
and voluntarily because counsel advised defen- 
dant on the elements of the charges and poten- 
tial sentences, and, despite defendant’s ninth- 
grade education and learning disability, the 
post-conviction court found that defendant 
seemed to be asking the correct questions of 
counsel, was sharp and alert to the concept of 
criminal responsibility, and was familiar with 
criminal proceedings having pleaded guilty to 
other offenses. Defendant also testified that it 
was in defendant’s best interest to plead guilty. 
Green v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 594 (Tenn. Crim. App. July 7, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 785 (Tenn. Nov. 16, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied as defendant knowingly 
and voluntarily entered his guilty plea because, 
at the guilty plea hearing, defendant testified 
that he understood the legal rights that he was 
waiving; that he understood that by accepting 
his guilty plea, he was agreeing to a 30-year 
sentence; that he understood that he was being 
sentenced as a Range II offender and that, if he 
were convicted of second degree murder at 
trial, he would be sentenced as a Range I 
offender and receive a shorter sentence; and 
that he understood that he would be required to 
serve 100 percent of his sentence and that he 
was only eligible for a possible 15 percent 
reduction in his sentence for good behavior. 
Cunningham v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 611 (Tenn. Crim. App. July 
12, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 658 (Tenn. Oct. 5, 2017). 

Defendant was not entitled to post-conviction 
relief because defendant did not establish by 
clear and convincing evidence that defense 
counsel was ineffective, or that defendant was 
prejudiced by any alleged deficiency, as counsel 
met with defendant numerous times and defen- 
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dant told the plea court that defendant was 
satisfied with counsel’s representation. Defen- 
dant knowingly and voluntarily entered the 
guilty plea on the advice of counsel and the plea 
was in defendant’s best interest as defendant 
could have received a greater penalty at trial. 
Hurtch v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 805 (Tenn. Crim. App. Sept. 5, 
2017). 

Defendant’s petition for post-conviction relief 
was properly denied because his claims about 
the involuntariness of his guilty plea were 
belied by the transcript of the plea hearing, in 
which he was advised of his constitutional 
rights and his sentencing range; he affirmed 
that he was clear-minded and that it was his 
desire to plead guilty; and he failed to prove 
that he received ineffective assistance of coun- 
sel that would have otherwise rendered his 
guilty plea involuntary and unintelligent. Hol- 
ley v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 949 (Tenn. Crim. App. Nov. 9, 
2017). 

Defendant’s petition for post-conviction relief 
was properly denied as he entered a knowing, 


intelligent, and voluntary best interest guilty . 


plea because counsel discussed the plea agree- 
ment and the State’s evidence with defendant; 
counsel reviewed the plea form twice with de- 
fendant before he entered his plea; the guilty 
plea hearing transcript reflected that defen- 
dant told the trial court he understood he was 
waiving certain rights by pleading guilty and 
that he did not have any questions about his 
plea; defendant said he understood that the 
court would determine the length of the sen- 
tence; and the court asked defendant whether 
it was in his best interest to plead guilty, and 
defendant responded in the affirmative. Smith 
v. State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 959 (Tenn. Crim. App. Nov. 14, 2017). 

Defendant was not entitled to post-conviction 
relief because the post-conviction court found 
that defendant pleaded guilty voluntarily in 
that defendant made no complaints at the plea 
hearing as defendant acknowledged at the evi- 
dentiary hearing that defendant received the 
minimum sentences possible and that the pleas 
were in defendant’s best interest. Perry v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 150 (Tenn. Crim. App. Feb. 26, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as his guilty plea was 
knowingly and voluntarily entered as he admit- 
ted on cross-examination that the trial court 
said that he would receive a 23-year sentence; 
he had an extensive record and was familiar 
with criminal proceedings; plea counsel was 
competent to represent him; and plea counsel 
and the trial court adequately advised defen- 
dant of the nature of his plea. Cobb v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 273 
(Tenn. Crim. App. Apr. 12, 2018). 
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Defendant failed to establish by clear and 
convincing evidence that the proof preponder- 
ated against the findings of the post-conviction 
court that defendant received the effective as- 
sistance of counsel and that defendant’s guilty 
plea to second degree murder was entered 
knowingly and voluntarily. Both trial counsel 
and the trial court informed defendant of the 
terms and consequences contained within the 
plea agreement, and, following the court’s de- 
tailed colloquy, defendant stated under oath 
that defendant understood and wanted to plead 
guilty. Chaleunsak v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 395 (Tenn. Crim. App. 
May 21, 2018). 


2. Petitioner’s Presence at Hearing. 

Absent some appropriate justification for re- 
moval, a petitioner appearing at an evidentiary 
hearing should be allowed to remain present 
through the remainder of the presentation of 
evidence. Scott v. State, 936 S.W.2d 271, 1996 
Tenn. Crim. App. LEXIS 487 (Tenn. Crim. App. 
1996). 

Error in the removal of a petitioner from a 
hearing was deemed harmless where there was 
no showing of any specific failure, weakness, or 
other prejudice to his case. Scott v. State, 936 
S.W.2d 271, 1996 Tenn. Crim. App. LEXIS 487 
(Tenn. Crim. App. 1996). 

Petitioner complained about trial counsel’s 
failure to provide an alibi witness at trial, 
which was a substantial question of fact as to 
events in which petitioner participated, for pur- 
poses of T.C.A. § 40-30-110(a); however, peti- 
tioner was required to appear and testify at the 
hearing, and by failing to testify or present any 
evidence at the hearing with regard to the alibi 
witness, petitioner failed to satisfy his burden. 
Heath v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 684 (Tenn. Crim. App. Aug. 7, 
2017). 

Summary dismissal of defendant’s petition 
for post-conviction relief was inappropriate be- 
cause, taking the allegations in defendant’s 
petition in the light most favorable to defen- 
dant, defendant presented a colorable claim for 
relief, based upon allegations of ineffective as- 
sistance of counsel, and was entitled to an 
evidentiary hearing. However, it appeared that 
the court denied defendant’s petition after de- 
termining from the petition that defendant did 
not prove the allegations by clear and convinc- 
ing evidence. Sizemore v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 873 (Tenn. Crim. 
App. Sept. 26, 2017). 


3. Burden of Proof. 

Post-conviction relief petitioner proved alle- 
gations that his trial judge solicited a bribe 
from him by a preponderance of the evidence 
where witnesses and other evidence corrobo- 
rated petitioner’s conversations with court offi- 
cer and telephone calls from and to judge and 
the only direct evidence that judge and his 
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court officer had not solicited a bribe was court 
officer’s testimony which was replete with false 
representations. State v. Benson, 973 S.W.2d 
202, 1998 Tenn. LEXIS 297 (Tenn. 1998). 

Evidence is clear and convincing when there 
is no serious or substantial doubt about the 
correctness of the conclusions drawn from the 
evidence. Hicks v. State, 983 S.W.2d 240, 1998 
Tenn. Crim. App. LEXIS 416 (Tenn. Crim. App. 
1998), review or rehearing denied, — S.W.3d —, 
1998 Tenn. LEXIS 653 (Tenn. 1998). 

Defendant failed to establish that his trial 
counsel was ineffective in setting out the range 
of punishment for the offense charged, when 
the conspiracy to which defendant pled guilty, 
delivery of over 300 pounds of marijuana, con- 
tinued beyond the effective date of the statute 
designating the offense as a Class A felony, 
T.C.A. § 39-17-4179)(13), and defendant could 
properly be convicted of a Class A felony with- 
out violating the ex post facto provisions of U.S. 
Const. art. I, § 10, cl. 1, Tenn. Const. art. I, 
§ 11, and T.C.A. § 39-11-112. Agee v. State, 111 
S.W.3d 571, 2003 Tenn. Crim. App. LEXIS 7 
(Tenn. Crim. App. 2003), appeal denied, — 
S.W.3d —, 2003 Tenn. LEXIS 331 (Tenn. Apr. 
28, 2003). 

Denial of petitioner’s, an inmate’s, petition 
for post conviction relief was appropriate be- 
cause he failed to prove that he received the 
ineffective assistance of counsel. The inmate 
did not meet his burden under T.C.A. § 40-30- 
110(f) of proving that had the jury heard testi- 
mony about the inmate’s chronic alcoholism, 
that it would not have found him guilty of 
premeditated murder. Keough v. State, — 
S.W.3d —, 2010 Tenn. Crim. App. LEXIS 549 
(Tenn. Crim. App. June 30, 2010), vacated, 356 
S.W.3d 366, 2011 Tenn. LEXIS 1140 (Tenn. Dec. 
9, 2011). 

Petitioner failed to prove that trial counsel’s 
representation was deficient or prejudicial, and 
thus the denial of post-conviction relief was 
affirmed; counsel was certain that she reviewed 
the requirements of the sexual offender regis- 
try with petitioner, counsel saw no basis to file 
a motion to suppress, and this reasonable trial 
strategy would not be second-guessed, and the 
record showed petitioner’s understanding of 
the proceedings and his willingness to enter 
into the plea agreement. Holland v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 8 
(Tenn. Crim. App. Jan. 8, 2016), appeal denied, 
— §.W.3d —, 2016 Tenn. LEXIS 467 (Tenn. 
June 23, 2016). 

Defendant was not entitled to post-conviction 
relief because defendant failed to prove by clear 
and convincing evidence defendant’s claims 
that the State of Tennessee failed to make a 
proper election of offenses at trial; that defen- 
dant’s convictions for both for aggravated 
sexual battery and rape of a child violated 
double jeopardy, and that defendant’s convic- 
tion for aggravated sexual battery violated due 
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process. Croom v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 130 (Tenn. Crim. App. 
Feb. 19, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 442 (Tenn. June 24, 2016). 

Defendant was not entitled to post-conviction 
relief because defendant did not prove by clear 
and convincing evidence that defendant re- 
ceived ineffective assistance of counsel in that, 
although defendant argued that counsel should 
have advised defendant to appeal defendant’s 
case and should not have allowed defendant to 
have waived defendant’s appeal, counsel ad- 
vised defendant that, if defendant chose to 
waive the appeal, that defendant’s case would 
be over, and defendant testified that defendant 
understood as much. Jones v. State, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 205 (Tenn. 
Crim. App. Mar. 18, 2016), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 414 (Tenn. June 
24, 2016). 

Defendant failed to prove by clear and con- 
vincing evidence that defendant was denied the 
effective assistance of counsel at trial because, 
although defendant contended that trial coun- 
sel failed to follow defendant’s requested theory 
of defense by calling certain witnesses and 
producing certain video surveillance footage, 
defendant failed to present these witnesses or 
the alleged video recording at an evidentiary 
hearing and the appellate court could not 
speculate as to the content of the potential 
testimony or recording. Allen v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 120 
(Tenn. Crim. App. Feb. 20, 2018). 


4, Evidence. 

Courts properly found defendant competent 
because the courts in the three cases issued 
comprehensive orders summarizing the evi- 
dence presented at the two evidentiary hear- 
ings, including the various reports of the expert 
witnesses as well as the other exhibits intro- 
duced. The courts concluded that defendant 
was competent to manage his personal affairs 
and to understand his legal rights and liabili- 
ties. Reid v. State, — S.W.3d —, 2011 Tenn. 
Crim. App. LEXIS 605 (Tenn. Crim. App. Aug. 
8, 2011), affd, Reid ex rel. Martiniano v. State, 
396 S.W.3d 478, 2013 Tenn. LEXIS 84 (Tenn. 
Jan. 24, 2013). 

Defendant was unable to prove that the State 
of Tennessee failed to provide defendant with 
exculpatory evidence because there was no way 
to determine the contents of a missing sealed 
manila envelope by even a preponderance of 
the evidence standard, much less by a clear and 
convincing standard. Because there was no 
evidence as to the contents of the missing 
envelope, there also was no evidence that the 
contents included exculpatory material. Bras- 
well v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 269 (Tenn. Crim. App. Apr. 9, 
2018). 


5. Waiver of Ground for Relief. 
In post-conviction appeal, state’s argument 
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that the issue of improper influence on the jury 
was waived by petitioner due to his failure to 
raise it during his direct appeals was not pre- 
served for appeal because the state did not 
assert the defense of waiver at the post-convic- 
tion hearing; therefore, the state could not 
assert the defense for the first time on appeal. 
Walsh v. State, 166 S.W.3d 641, 2005 Tenn. 
LEXIS 581 (Tenn. 2005). 

Petitioner has waived his argument that the 
statute was vague and overbroad because he 
failed to raise it in his petition for post-convic- 
tion relief; counsel was not ineffective for fail- 
ing to receive a ruling on constitutional issues 
surrounding the statute and preserve the is- 
sues, as counsel raised the issue on direct 
appeal that the petitioner lacked knowledge of 
the victims’ mental impairment, plus counsel 
made a constitutional claim on direct appeal, 
and thus petitioner failed to prove that counsel 
performed deficiently or that any deficiency 
caused him prejudice. Haynes v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 147 
(Tenn. Crim. App. Feb. 26, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 433 
(Tenn. June 24, 2016). 

Petitioner waived consideration of an issue 
on appeal because the issue was not included in 
the petition for post-conviction relief or the 
amended petition. Askew v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 306 (Tenn. Crim. 
App. Apr. 26, 2016). 

Petitioner claimed that counsel was ineffec- 
tive, but because the appellate record did not 
contain a transcript of the post-conviction evi- 
dentiary hearing, petitioner waived consider- 
ation of his claim; the court assumed that the 
findings and conclusions of the post-conviction 
court with respect to petitioner’s allegations 
were correct, and thus the denial of the petition 
for post-conviction relief was affirmed. Parker 
v. State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 327 (Tenn. Crim. App. Apr. 28, 2016). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because petitioner 
failed to establish that trial counsel was inef- 
fective for failing to investigate and question 
the victim; petitioner failed to provide one 
shred of evidence that a conspiracy existed, and 
even if the allegation were true, such evidence 
would not have a reasonable probability of 
changing the outcome. Gant v. State, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 406 (Tenn. 
Crim. App. June 1, 2016). 

Defendant’s petition for post-conviction relief 
was properly denied because defendant did not 
show actual prejudice by trial counsel’s failure 
to include the every issue that defendant 
wanted raised in the motion for new trial; in his 
argument in his brief, defendant did not specify 
what issues trial counsel should have raised in 
the motion for new trial; and defendant failed 
to state in his brief how the exclusion of any 
issue affected the outcome of his case; thus, 
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defendant waived his issue concerning ineffec- 
tive assistance of counsel as he did not cite to 
the record in support of his argument, and he 
failed to identify the issues that counsel failed 
to raise in the motion for new trial. McNutt v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 828 (Tenn. Crim. App. Sept. 8, 2017). 

Petitioner failed to state his claim of ineffec- 
tive assistance regarding the failure to object to 
a machete photograph with any specificity in 
his petition, and because the issue was not 
addressed in the order denying relief and peti- 
tioner cited no authority or argument, he did 
not overcome the presumption of waiver; in any 
event, his claim failed, as the photographs were 
not a part of the record, plus petitioner con- 
fessed to swinging the machete, and neither 
deficient performance nor prejudice was shown. 
Dyer v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 217 (Tenn. Crim. App. Mar. 22, 
2018). 


6. Denial of Relief. 

Petitioner, who had waived counsel at trial, 
was not entitled to post-conviction relief. Given 
petitioner’s history of waiving his right to coun- 
sel, the trial court would have had no reason to 
treat his statement that he would be represent- 
ing himself on appeal with skepticism or con- 
cern. Anderson v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 20 (Tenn. Crim. App. 
Jan. 12, 2016). 

Regarding petitioner’s argument that he was 
entitled to post-conviction relief because the 
trial court failed to appoint counsel to represent 
him on direct appeal, petitioner did not point to 
a single concrete issue, even with the assis- 
tance of post-conviction counsel, that turned 
upon his having counsel on direct. appeal to 
prevail. Anderson v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 20 (Tenn. Crim. App. 
Jan. 12, 2016). 

Defendant was not deprived of the constitu- 
tional right to a fair trial because the evidence 
did not preponderate against the post-convic- 
tion court’s finding that defense counsel knew 
before the trial all the impeachment evidence 
contained in a report of codefendant’s criminal 
history that was not disclosed by the prosecu- 
tion before the trial. Lister v. State, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 315 (Tenn. 
Crim. App. Apr. 27, 2016), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 693 (Tenn. Sept. 
23, 2016). 

Defendant was not deprived of the constitu- 
tional right to a fair trial because codefendant 
testified that codefendant had no agreement 
with the State of Connecticut regarding leni- 
ency in return for codefendant’s testimony at 
trial, which was consistent with post-conviction 
testimony of the prosecutors and codefendant’s 
defense counsel, and the post-conviction court 
found that no agreement existed. Furthermore, 
defendant testified at the post-conviction hear- 
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ing that defendant had no proof codefendant 
lied at the trial. Lister v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 315 (Tenn. Crim. 
App. Apr. 27, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 693 (Tenn. Sept. 28, 
2016). 

Police detective’s actions in destroying com- 
pact discs that contained witness statements 
did not deprive defendant of a fair trial because 
defendant obtained access to the statements 
before the trial, the detective testified at defen- 
dant’s trial regarding the matter, and defen- 
dant had the opportunity to cross-examine the 
detective at trial. Furthermore, despite defen- 
dant’s concern that the detective may have 
engaged in undiscovered misconduct, defen- 
dant did not present proof of any misconduct. 
Lister v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 315 (Tenn. Crim. App. Apr. 27, 
2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 693 (Tenn. Sept. 23, 2016). 

Because there was no right to effective assis- 
tance of counsel on defendant’s motion for cor- 
rection of an illegal sentence, defendant’s claim 
for post-conviction relief could not be premised 
on the supposed deficiency of counsel in the 
proceeding. Northener v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 309 (Tenn. Crim. 
App. Apr. 25, 2017). 


7. Ineffective Assistance of Counsel. 

Where two defendants were convicted of first 
degree murder, both counsels’ failure to object 
to the erroneous jury instructions regarding the 
release eligibility date for a person convicted of 
first degree murder was deficient and prejudi- 
cial, thus denying each defendant of his consti- 
tutional right to effective counsel; defendants 
were entitled to post-conviction relief. Vaughn 
v. State, 202 S.W.3d 106, 2006 Tenn. LEXIS 8438 
(Tenn. 2006). 

Denial of petitioner’s, an inmate’s, motion for 
post-conviction relief relative to his death sen- 
tence for victim two’s murder was inappropri- 
ate because the post-conviction court erred in 
denying the inmate’s claim that his trial attor- 
neys provided ineffective assistance in their 
investigation and presentation of available evi- 
dence in support of their motion to recuse the 
1995 resentencing judge, T.C.A. § 40-30-110(f). 
Smith v. State, — S.W.3d —, 2010 Tenn. Crim. 
App. LEXIS 793 (Tenn. Crim. App. Sept. 21, 
2010), rehearing denied, — S.W.3d —, 2010 
Tenn. Crim. App. LEXIS 914 (Tenn. Crim. App. 
Oct. 11, 2010), affd in part and vacated in part, 
357 S.W.3d 322, 2011 Tenn. LEXIS 1152 (Tenn. 
Dec. 19, 2011). 

Petitioner was not entitled to post-conviction 
relief because he did not receive ineffective 
assistance due to trial counsel’s failure to re- 
quest that the state be required to make an 
election of offenses since the arresting officer 
testified as to only a single drug transaction 
between petitioner and another individual; jury 
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unanimity concerns are simply not implicated 
where the jury is considering proof of only one 
offense. Taylor v. State, — S.W.3d —, 2012 
Tenn. Crim. App. LEXIS 88 (Tenn. Crim. App. 
Feb. 7, 2012), appeal denied, — S.W.3d —, 2012 
Tenn. LEXIS 367 (Tenn. May 16, 2012), cert. 
denied, Taylor v. Tennessee, 2012 U.S. LEXIS 
7724, 568 U.S. 924, 133 S. Ct. 382, 184 L. Ed. 
2d 226 (U.S. 2012). 

Petitioner was not entitled to post-conviction 
relief because he did not receive ineffective 
assistance due to trial counsel’s failure to object 
to the jury’s verdict; the jury convicted peti- 
tioner of possession of cocaine with intent to 
sell and possession of cocaine with intent to 
deliver, T.C.A. § 39-17-417(a)(4), which were 
based on the same operative facts, facts estab- 
lished only a single criminal offense, and the 
trial court merged the two findings of guilt into 
a single conviction and correctly entered a 
single judgment of conviction. Taylor v. State, 
— §.W.3d —, 2012 Tenn. Crim. App. LEXIS 88 
(Tenn. Crim. App. Feb. 7, 2012), appeal denied, 
— §.W.3d —, 2012 Tenn. LEXIS 367 (Tenn. 
May 16, 2012), cert. denied, Taylor v. Tennes- 
see, 2012 U.S. LEXIS 7724, 568 U.S. 924, 133 
S. Ct. 382, 184 L. Ed. 2d 226 (U.S. 2012). 

Trial counsel was not ineffective for failing to 
present evidence that the methods by which the 
State’s expert witness reached a conclusion of 
arson had been discredited by the scientific 
community, as the scientific understanding of 
burn patterns was evolving and unsettled and 
the scientific developments that petitioner cited 
did not necessarily exclude the possibility that 
the expert could have reached the conclusion of 
arson using the expert’s methods. Garrett v. 
State, — S.W3d —, 2012 Tenn. Crim. App. 
LEXIS 700 (Tenn. Crim. App. Sept. 5, 2012), 
appeal denied, — S.W.3d —, 2013 Tenn. LEXIS 
205 (Tenn. Feb. 25, 2013), dismissed, Garrett v. 
Carpenter, — F. Supp. 2d —, 2016 U.S. Dist. 
LEXIS 37123 (M.D. Tenn. Mar. 21, 2016). 

Trial counsel did not render ineffective assis- 
tance of counsel by failing to call a witness and 
post-conviction relief was improper, as trial 
counsel investigated the witness and made the 
informed decision that the witness’s testimony 
would be detrimental; if counsel had called the 
witness, the State would have been able to 
question the witness extensively and develop 
evidence of petitioner’s premeditation. Bond v. 
State, — S.W.3d —, 2012 Tenn. Crim. App. 
LEXIS 684 (Tenn. Crim. App. Aug. 31, 2012), 
appeal denied, — S.W.3d —, 2013 Tenn. LEXIS 
97 (Tenn. Jan. 22, 2013), dismissed, Bond v. 
Sexton, — F. Supp. 2d —, 2014 U.S. Dist. 
LEXIS 11613 (M.D. Tenn. Jan. 30, 2014). 

Petitioner failed to establish that counsel’s 
performance was deficient or that the volun- 
tariness of petitioner’s guilty plea was affected 
by counsel’s actions, as the transcript of the 
guilty plea hearing reflected that the trial court 
discussed the ramifications of the guilty plea 
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with petitioner, and petitioner was thoroughly 
questioned by the trial court to ascertain 
whether petitioner understood the effects of the 
plea. Norwood v. State, — S.W.3d —, 2013 
Tenn. Crim. App. LEXIS 221 (Tenn. Crim. App. 
Mar. 13, 2013), appeal denied, — S.W.3d —, 
2013 Tenn. LEXIS 574 (Tenn. June 13, 2013), 
dismissed, Norwood v. Lebo, — F. Supp. 2d —, 
2016 U.S. Dist. LEXIS 100011 (W.D. Tenn. Aug. 
1, 2016). 

Denial of post-conviction relief in a capital 
case was proper, as petitioner’s Sixth Amend- 
ment right to effective counsel was not violated; 
petitioner’s claim that voir dire was inadequate 
was not supported, as the record reflected that 
trial counsel and the prosecution questioned 
jurors about whether they could consider 
death, life without parole, and life imprison- 
ment. Robinson v. State, — S.W.3d —, 2013 
Tenn. Crim. App. LEXIS 251 (Tenn. Crim. App. 
Mar. 20, 2013), appeal denied, — S.W.3d —, 
2013 Tenn. LEXIS 653 (Tenn. Aug. 14, 2013), 
cert. denied, Robinson v. Tennessee, 188 L. Ed. 
2d 960, 134 S. Ct. 1936, — U.S. —, 2014 U.S. 
LEXIS 3072 (U.S. 2014). 

Trial counsel’s deficient performance in fail- 
ing to adduce expert proof about a faulty trigger 
mechanism in a rifle was prejudicial to the 
defense and entitled petitioner to post-convic- 
tion relief, as the jury was deprived by counsel’s 
deficient performance of substantive evidence 
concerning a police officer’s initial explanations 
of how the officer came to be shot by the rifle; 
this proof was critical to the theory of the 
defense. Kendrick v. State, — S.W.3d —, 2013 
Tenn. Crim. App. LEXIS 539 (Tenn. Crim. App. 
June 27, 2013), rev'd, 454 S.W.3d 450, 2015 
Tenn. LEXIS 9 (Tenn. Jan. 16, 2015). 

Because the post-conviction court made spe- 
cific factual findings that counsel and an in- 
mate discussed and decided against a third 
appeal, and that that understanding was con- 
firmed in a letter to the inmate, counsel’s fail- 
ure to file a waiver of appeal was not ineffective 
assistance of counsel to allow post-conviction 
relief with a delayed appeal. Arroyo v. State, — 
S.W.3d —, 2013 Tenn. Crim. App. LEXIS 586 
(Tenn. Crim. App. July 10, 2013), affd, 434 
S.W.3d 555, 2014 Tenn. LEXIS 370 (Tenn. May 
21, 2014). 

Post-conviction relief was improper as coun- 
sel was not ineffective for failing to meet with 
petitioner; counsel met with petitioner four 
times at petitioner’s place of incarceration and 
multiple times during court appearances, and 
during these meetings counsel reviewed the 
discovery with petitioner and discussed weak- 
nesses in the case. White v. State, — S.W.3d —, 
2013 Tenn. Crim. App. LEXIS 708 (Tenn. Crim. 
App. Aug. 21, 2013), appeal denied, — S.W.3d 
—, 2014 Tenn. LEXIS 345 (Tenn. Apr. 10, 2014), 
dismissed, White v. Johnson, — F. Supp. 2d —, 
2014 U.S. Dist. LEXIS 136149 (M.D. Tenn. 
Sept. 26, 2014). 





659 


Defendant’s petition for post-conviction relief 
was properly denied because he did not show 
ineffective assistance of counsel as he failed to 
prove by clear and convincing evidence that he 
did not know of his right to appeal, and he 
failed to prove by clear and convincing evidence 
that he did not waive his right to appeal; and 
trial counsel’s failure to file a written waiver of 
appeal was a fact that the trial court properly 
considered in the ineffective assistance of coun- 
sel claim, but that fact, in and of itself, was 
insufficient to show deficient performance. Ar- 
royo v. State, 434 S.W.3d 555, 2014 Tenn. 
LEXIS 370 (Tenn. May 21, 2014). 

Trial court did not err in denying petitioner 
post-conviction relief because she failed to show 
that counsel provided deficient performance or 
that she was prejudiced by counsel’s perfor- 
mance; counsel informed petitioner of the po- 
tential outcomes at the sentencing hearing, and 
there was no evidence that petitioner contacted 
counsel to express any misunderstanding of the 
possible sentence. Strickland v. State, — 


S.W.3d —, 2014 Tenn. Crim. App. LEXIS 128 » 


(Tenn. Crim. App. Feb. 14, 2014), dismissed, 
Strickland v. Qualls, — F. Supp. 2d —, 2017 
U.S. Dist. LEXIS 143652 (E.D. Tenn. Sept. 6, 
2017). 

Petitioner failed to prove that he received 
ineffective assistance of counsel due to trial 
counsel’s failure to preserve photographs trial 
counsel took of him after his arrest because the 
trial court implicitly found that no marks or 
blemishes were on petitioner at the time pho- 
tographs were taken; therefore, even if the 
device with the digital photographs had not 
been stolen, the photographs would not have 
shown any evidence of physical abuse to peti- 
tioner. Garrett v. State, — S.W.3d —, 2015 
Tenn. Crim. App. LEXIS 85 (Tenn. Crim. App. 
Feb. 5, 2015), appeal denied, — S.W.3d —, 2015 
Tenn. LEXIS 499 (Tenn. June 11, 2015), cert. 
denied, Garrett v. Tennessee, 136 S. Ct. 549, 
193 L. Ed. 2d 439, 2015 U.S. LEXIS 7501, 84 
U.S.L.W. 3300 (2015). 

Denial of post-conviction relief to petitioner 
was proper; he failed to prove that trial coun- 
sel’s alleged failure to discuss the bill of par- 
ticulars or the filing of a motion to sever con- 
stituted ineffective assistance of counsel, and 
because petitioner did not produce either of his 
proposed witnesses, or any other medical ex- 
pert, he failed to establish that counsel was 
ineffective in this respect, and his cumulative 
error claim was without merit. Harrison v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 14 (Tenn. Crim. App. Jan. 12, 2016). 

Nothing indicated that the State made a plea 
offer, and petitioner’s argument conceded that 
the post-conviction court’s ruling that there 
was no deficient performance was correct; peti- 
tioner’s brief did not raise any issue regarding 
whether counsel’s failure to engage in plea 
negotiations constituted ineffective assistance, 
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and the issue was waived, plus as the strength 
of the State’s case was good, it was unlikely 
that the State would have made an attractive 
offer, and petitioner failed to show that he was 
prejudiced by the failure of his counsel to pur- 
sue an offer of settlement, and he was not 
entitled to post-conviction relief. Rollins v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 19 (Tenn. Crim. App. Jan. 12, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
332 (Tenn. May 6, 2016). 

Evidence did not preponderate against the 
post-conviction court’s finding that counsel ad- 
vised petitioner of his right to testify and 
merely informed him of a possible drawback of 
his potential testimony, in that his prior crimi- 
nal record might be used against him; counsel 
stated that the decision to testify ultimately 
rested with petitioner, which he acknowledged, 
and thus he was not entitled to relief, as inef- 
fective assistance was not shown. Rollins v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 19 (Tenn. Crim. App. Jan. 12, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
332 (Tenn. May 6, 2016). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly dismissed because the co-defendant’s 
trial counsel testified that he observed defen- 
dant in open court reject the State’s final plea 
offer and waive his right to testify; and, with 
respect to the alleged conflict of interest regard- 
ing one of the co-defendants’ appellate counsel, 
defendant failed to present any evidence estab- 
lishing that the attorney participated in the 
prosecution of the case or was even aware that 
those offenses had occurred during her time as 
an Assistant District Attorney General, and 
defendant did not present any evidence as to 
how the alleged conflict of interest would have 
affected his direct appeal. Clark v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 41 
(Tenn. Crim. App. Jan. 20, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 357 
(Tenn. May 6, 2016). 

Evidence did not preponderate against the 
finding that counsel was not deficient by failing 
to object to the trial judge’s proper application 
of the law and that counsel did not provide 
deficient performance relative to lesser in- 
cluded offenses; petitioner did not meet his 
burden and was not entitled to relief on this 
basis. Diggs v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 148 (Tenn. Crim. App. Feb. 
29, 2016). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because counsel 
was not ineffective in any regard; petitioner 
failed to demonstrate that he was prejudiced by 
trial counsel’s failure to object to the State’s 
referring to a witness as “deputy” because the 
jury’s finding petitioner guilty of the lesser- 
included offenses of attempted voluntary man- 
slaughter and reckless aggravated assault 
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demonstrated that it carefully considered the 
elements of the charged offenses. Luther v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 196 (Tenn. Crim. App. Mar. 17, 2016). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because counsel 
was not ineffective in any regard; nothing indi- 
cated that counsel was deficient for failing to 
raise the issue of excessive on appeal or that 
petitioner was prejudiced by counsel’s failure to 
do so because petitioner did not explain why his 
sentence was excessive, and in its direct appeal 
opinion, the court of criminal appeals held that 
the trial court properly ordered consecutive 
sentencing. Luther v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 196 (Tenn. Crim. App. 
Mar. 17, 2016). 

Trial counsel was not ineffective for failing to 
challenge a search warrant because defendant 
did not present any evidence that he had a 
reasonable expectation of privacy in the room 
that was searched in his mother’s house; the 
proof at trial showed that defendant sometimes 
visited his mother’s house but had only spent 
one night there more than a month before the 
search, and he did not have a key to the house 
and had been prohibited by his mother from 
entering the house without a key. State v. Cox, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 240 
(Tenn. Crim. App. Mar. 31, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 803 
(Tenn. Oct. 17, 2016). 

Trial counsel was not ineffective for failing to 
question whether a juror saw defendant exiting 
the jail van because trial counsel testified that 
after the trial, the juror claimed he had not 
seen defendant and that his decision not to 
pursue the issue was a matter of strategy. State 
v. Cox, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 240 (Tenn. Crim. App. Mar. 31, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
803 (Tenn. Oct. 17, 2016). 

Post-conviction court properly dismissed pe- 
titioner’s application for post-conviction relief; 
the Post-Conviction Procedure Act does not 
contemplate an ineffective assistance of counsel 
claim with regard to counsel appointed to rep- 
resent a petitioner during a habeas corpus 
proceeding. Blackstock v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 243 (Tenn. Crim. 
App. Mar. 31, 2016), review denied and ordered 
not published, — S.W.3d —, 2016 Tenn. LEXIS 
563 (Tenn. Aug. 18, 2016). 

Other than petitioner’s testimony, no evi- 
dence was presented to support his claim that 
he and the victim knew each other and con- 
spired in the robbery; the State provided a 
letter at the post-conviction hearing, written by 
petitioner, in which he confessed to robbing the 
convenience store, and while he contended that 
the victim’s phone records would have shown 
they were in contact prior to the robbery and 
damaged her credibility at trial, he did not offer 
those phone records, and counsel’s representa- 
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tion was not ineffective and petitioner was not 
entitled to relief. Crawford v. State, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 286 (Tenn. 
Crim. App. Mar. 31, 2016), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 583 (Tenn. Aug. 
19, 2016). 

Petitioner failed to identify or call any wit- 
nesses who might have changed the outcome of 
his trial, and counsel testified that he investi- 
gated petitioner’s potential alibi witness but 
could not establish an alibi; beyond petitioner’s 
own testimony, which was discredited by the 
post-conviction court, he put forth no proof 
demonstrating that he received ineffective as- 
sistance, and thus he was not entitled to post- 
conviction relief. Williams v. State, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 289 (Tenn. 
Crim. App. Apr. 8, 2016), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 718 (Tenn. Sept. 
26, 2016). 

Denial of post-conviction relief was proper, as 
finding trial counsel provided effective repre- 
sentation was supported by the record, which 
showed that trial counsel properly examined 
the State’s witnesses and attempted to dis- 
credit their testimony, counsel’s opinion that 
there was no legitimate basis upon which to file 
a motion to suppress was credible, and counsel 
advised the inmate of the right to testify and 
the inmate made his own decision not to testify 
in his defense. Pewitte v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 313 (Tenn. Crim. 
App. Apr. 27, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 618 (Tenn. Aug. 19, 
2016). 

Defendant was not entitled to post-conviction 
relief because defendant’s guilty pleas were 
knowingly and intelligently entered with the 
effective assistance of counsel in that the evi- 
dence showed that defendant was very familiar 
with criminal proceedings, was represented 
and advised by competent counsel, and avoided 
a greater penalty that could have resulted from 
a jury trial. Amos v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 328 (Tenn. Crim. App. 
Apr. 28, 2016). 

Petitioner failed to establish that counsel 
provided ineffective assistance, and thus the 
denial of post-conviction relief was affirmed; 
petitioner had not demonstrated that counsel 
failed to communicate with him, counsel testi- 
fied that she considered filing a motion to 
suppress but she could not see any ethical way 
to file the motion, petitioner had not alleged 
how counsel should have prepared him to tes- 
tify at trial or that his testimony at trial would 
have been any different and affected the out- 
come of the trial, and petitioner had not dem- 
onstrated how any additional cross-examina- 
tion of the State’s witnesses by counsel would 
have affected the trial in this case. Green v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 336 (Tenn. Crim. App. May 4, 2016), 
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appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
663 (Tenn. Sept. 22, 2016). 

Petitioner’s complaints of ineffective assis- 
tance of counsel related to strategic decisions 
made by trial counsel, who tried to mitigate the 
damage of petitioner’s detailed confession, and 
he was not entitled to relief. Stewart v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 339 
(Tenn. Crim. App. May 5, 2016), appeal denied, 
— §.W.3d —, 2016 Tenn. LEXIS 568 (Tenn. 
Aug. 18, 2016). 

Proof at trial revealed the existence of an- 
other actor in the criminal episode for whose 
conduct the petitioner was criminally respon- 
sible; trial counsel was not deficient for failing 
to challenge the petitioner’s convictions on that 
basis and he was not entitled to post-conviction 
relief in this regard. Cole v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 355 (Tenn. Crim. 
App. May 11, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 715 (Tenn. Sept. 26, 
2016). 

Petitioner failed to show that counsel ren- 
dered deficient performance or that she was 
prejudiced by any deficiency, and thus the trial 
court properly denied her petition for post- 
conviction relief; counsel stated that if peti- 
tioner or anyone else had told him that she was 
physically unable to stab the victim, then he 
would have pursued the issue, and petitioner 
never told the agent on the day of the crime or 
the person who helped her draft her original 
petition that she was physically unable to grasp 
a knife or stab the victim due to her carpal 
tunnel syndrome, plus petitioner did not pres- 
ent her treating physicians or any expert to 
support her claim. Whaley v. State, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 361 (Tenn. 
Crim. App. May 13, 2016), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 705 (Tenn. Sept. 
23, 2016). 

Defendant failed to prove prejudice because, 
although defendant claimed that counsel was 
ineffective in failing to subpoena alibi wit- 
nesses at trial or to obtain the transcript of a 
preliminary hearing wherein defendant alleged 
that they testified, defendant failed to present 
the testimony of the witnesses or a transcript 
from the preliminary hearing at a post-convic- 
tion hearing. Neither the post-conviction court, 
nor the appellate court could speculate as to 
what the testimony may have been or whether 
it would have been favorable to defendant. 
Horstead v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 370 (Tenn. Crim. App. May 
18, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 672 (Tenn. Sept. 22, 2016). 

Petition for post-conviction relief alleging in- 
effective assistance of counsel in defendant’s 
first-degree murder conviction was properly 
denied because trial counsel and defendant 
discussed pursuing a defense of a crime of 
passion as the physical proof did not fit the 
self-defense theory; defendant failed to present 
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an expert in forensics, blood spatter analysis, or 
neuropharmacology at the evidentiary hearing, 
and the appellate court could not speculate 
what any of those expert witnesses might have 
testified to at trial; and counsel did not err in 
failing to call those witnesses as they were not 
needed due to the abandonment of the self- 
defense theory, which was a reasonable trial 
strategy that the appellate court would not 
second-guess. Sutton v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 398 (Tenn. Crim. 
App. May 25, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 701 (Tenn. Sept. 28, 
2016). 

Post-conviction court did not err by failing to 
compel the testimony of two co-defendants at a 
hearing because petitioner made no request or 
argument relating to such where they were 
subpoenaed, transported, and available to tes- 
tify. Therefore, petitioner was not prejudiced by 
any alleged deficiency of his counsel as a result 
Taylor v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 399 (Tenn. Crim. App. May 31, 
2016). 

Petitioner failed to show ineffective assis- 
tance of counsel, and thus he was not entitled to 
post-conviction relief; counsel’s opening state- 
ment was not deficient and counsel made stra- 
tegic reasons not to call certain witnesses. 
Smith v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 400 (Tenn. Crim. App. May 27, 
2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 776 (Tenn. Oct. 17, 2016). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because petitioner 
failed to establish that trial counsel was inef- 
fective for failing to obtain surveillance video- 
tape; petitioner failed to present the videotape 
at the post-conviction hearing, and trial counsel 
testified that he requested the footage after his 
appointment, but it was unavailable. Gant v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 406 (Tenn. Crim. App. June 1, 2016). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because petitioner 
failed to establish that trial counsel’s perfor- 
mance regarding the alibi defense was deficient 
or prejudicial; trial counsel testified that he 
interviewed several individuals before he and 
petitioner agreed that a witness was the only 
person who could possibly testify as an alibi 
witness. Gant v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 406 (Tenn. Crim. App. June 
1, 2016). 

Trial counsel’s cross-examination of wit- 
nesses was neither deficient nor prejudicial 
because counsel effectively and vigorously 
cross-examined the witnesses, and petitioner 
failed to show that additional cross-examina- 
tion would have further eroded their credibility 
such that it would have changed the outcome of 
trial. Gant v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 406 (Tenn. Crim. App. June 
1, 2016). 
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Post-conviction court properly denied peti- 
tioner post-conviction relief because petitioner 
failed to establish that trial counsel’s perfor- 
mance was ineffective; because petitioner did 
not present an alleged perpetrator or any other 
witnesses showing that he was the perpetrator, 
petitioner failed to show that trial counsel was 
ineffective in failing to investigate the existence 
of the perpetrator. Gant v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 406 (Tenn. Crim. 
App. June 1, 2016). 

Petition for post-conviction relief alleging in- 
effective assistance of counsel was properly 
denied because counsel was not ineffective for 
failing to call witnesses to testify that defen- 
dant was not a violent person as defendant did 
not present any witnesses at the post-convic- 
tion hearing regarding her non-violent nature; 
for failing to inform defendant of plea offers; 
and for failing to adequately inform defendant 
of the charges and sentences she was facing 
and failing to prepare her to testify at trial as 
defendant did not say how she would have 
benefitted from further trial preparation, and 
counsel took care to explain everything to de- 
fendant based on her awareness of defendant’s 
mental difficulties. Polk v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 419 (Tenn. Crim. 
App. June 7, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 680 (Tenn. Sept. 22, 2016). 

Although petitioner, who sought post-convic- 
tion relief, argued that her uncle was too inex- 
perienced with criminal law and procedure to 
effectively represent her, petitioner did not 
point to any specific deficient performance by 
her uncle that prejudiced the outcome of her 
trial. Pursell v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 478 (Tenn. Crim. App. July 
5, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 799 (Tenn. Oct. 19, 2016). 

Petition for post-conviction relief alleging in- 
effective assistance of counsel based on counsel 
misinforming defendant about the terms of his 
plea agreement with the State and counsel 
failing to ensure that the State honored that 
plea agreement was properly denied because 
defendant knowingly and voluntarily entered 
into open guilty pleas, with sentencing left to 
the trial court’s discretion; there was nothing in 
the record that the State verbally promised him 
a fully-probated eight-year sentence in ex- 
change for his cooperation with police and pros- 
ecutors; and the trial court informed defendant 
that sentencing would be determined solely by 
the trial court following a sentencing hearing, 
and defendant indicated his understanding. 
Mills v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 482 (Tenn. Crim. App. July 6, 
2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 702 (Tenn. Sept. 22, 2016). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied because the victim’s pre-trial 
letters to defendant should have been intro- 
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duced at the evidentiary hearing in order to 
prove how defendant could have possibly been 
prejudiced by trial counsel’s refusal to read or 
use the letters at trial; and because, as to 
defendant’s claims regarding trial counsel’s re- 
fusal to read or use the victim’s pre-trial letters 
to defendant, counsel testified that based on 
what defendant stated was in the victim’s let- 
ters to defendant, counsel did not want to use 
them at trial as they did not contradict her 
previous version of defendant’s criminal con- 
duct. Kirk v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 500 (Tenn. Crim. App. July 
13, 2016). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied as defendant’s trial counsel 
specifically testified that, while she advised 
defendant not to testify based on his criminal 
history, she did not coerce or prevent him from 
doing so; although defendant testified that he 
wanted to testify at his trial, he failed to offer 
any substantive evidence at the hearing of 
what his testimony would have been; defen- 
dant’s own testimony was that counsel urged 
him to accept the plea agreement several times 
as the evidence against him was overwhelming, 
and nothing indicated that she ever advised 
him to reject the agreement; and counsel saw 
no basis for a motion for change of venue. 
Godwin v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 502 (Tenn. Crim. App. July 13, 
2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 892 (Tenn. Nov. 22, 2016). 

Although petitioner argued that trial counsel 
was ineffective for not securing a witness’s 
appearance at trial, because petitioner did not 
call the witness to testify at the evidentiary 
hearing, the post-conviction court correctly 
held that the petitioner had failed to meet his 
burden of showing he was entitled to post- 
conviction relief. Minor v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 506 (Tenn. Crim. 
App. July 15, 2016). 

Post-conviction court did not err in denying 
defendant’s petition alleging ineffective assis- 
tance of counsel because counsel’s failure to file 
a portion of the transcript from the sentencing 
hearing, detailing the trial court’s conversation 
with defendant’s family, did not affect the ap- 
pellate court’s review of defendant’s sentence, 
given his extensive criminal history; counsel 
stated that the trial court’s discussion with 
defendant’s family was not part of the sentenc- 
ing decision and, thus, counsel did not think it 
would be relevant on appeal; and defendant did 
not show that, had counsel filed the transcript, 
the appellate court’s decision on appeal with 
regard to defendant’s sentence would have been 
different. Johnson v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 520 (Tenn. Crim. App. 
July 19, 2016). 

Petition for post-conviction relief alleging in- 
effective assistance of counsel was properly 
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denied because trial counsel testified that he 
chose not to introduce into evidence a photo- 
graph of an actor that the victim stated that 
defendant looked like as defendant’s passing 
resemblance to the actor could have been po- 
tentially detrimental to his case; counsel 
elected not to question the victim about any 
alleged mental health issues as he believed 
that to do so would have only increased the 
jury's sympathy toward the victim; counsel 
determined that no legal justification existed to 
pursue the adequacy of the charging instru- 
ments issue; and defendant failed to show that 
he was prejudiced by counsel’s failure to seek 
recusal of the trial judge. Turner v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 533 
(Tenn. Crim. App. July 22, 2016). 

Post-conviction court properly denied appel- 
lant’s petition for post-conviction relief. Appel- 
lant, who was convicted of first degree murder, 
failed to meet his burden of showing that coun- 
sel was deficient for not pursuing an intoxica- 
tion defense and not requesting a jury instruc- 
tion on intoxication. Segura v. State, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 548 (Tenn. 
Crim. App. July 26, 2016). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of trial counsel 
was properly denied because counsel deter- 
mined that a reasonable defense strategy to 
first degree felony murder during the perpetra- 
tion of aggravated child abuse or neglect in- 
volved establishing that defendant’s actions 
were a form of discipline, that he did not intend 
to injure the victim, and that he should be 
convicted of a lesser charge of negligent or 
reckless homicide; and counsel’s failure to im- 
plicate the victim’s mother did not constitute 
deficient performance as defendant did not 
present any evidence demonstrating that the 
mother’s conduct could have caused the victim’s 
death or could have constituted a break in the 
chain of events. Blake v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 554 (Tenn. Crim. 
App. July 27, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 896 (Tenn. Nov. 22, 
2016). 

In a case where defendant was convicted of 
first degree felony murder during perpetration 
of aggravated child abuse or neglect, trial coun- 
sel was not ineffective in failing to object to a 
sentence of life imprisonment without first 
holding a sentencing hearing as a life sentence 
was the minimum sentence allowed for first 
degree felony murder; and in failing to object to 
the trial court’s imposition of an illegal sen- 
tence because a sentence of life imprisonment 
was not an indefinite amount of time; and the 
trial court was not required to specify a term of 
years when sentencing a defendant to life im- 
prisonment. Blake v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 554 (Tenn. Crim. App. 
July 27, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 896 (Tenn. Nov. 22, 2016). 
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Defendant’s petition for post-conviction relief 
alleging ineffective assistance of trial counsel 
was properly denied as counsel was not ineffec- 
tive by conceding the defense during her open- 
ing statement because, even if trial counsel was 
deficient in her opening statement, defendant 
failed to establish that any deficiency resulted 
in prejudice due to the overwhelming evidence 
of guilt presented at trial. Blake v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 554 
(Tenn. Crim. App. July 27, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 896 
(Tenn. Nov. 22, 2016). 

Post-conviction court did not err in denying 
defendant’s petition for post-conviction relief 
alleging ineffective assistance of trial counsel 
because the only evidence presented at the 
evidentiary hearing was the testimony of trial 
counsel, who explained that defendant never 
mentioned an alibi defense and that he was not 
surprised by any testimony at trial, including 
the date of the offenses; the indictment was not 
specific as to date; and the variance in the 
indictment was not of a character which could 
have misled defendant at trial and was not 
such as to deprive defendant of his right to be 
protected against another prosecution for the 
same offense. Blaylock v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 567 (Tenn. Crim. 
App. Aug. 4, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 825 (Tenn. Oct. 24, 2016). 

Post-conviction court did not err in denying 
defendant’s petition for post-conviction relief 
alleging ineffective assistance of trial counsel 
because, with respect to counsel’s alleged defi- 
ciency for failing to investigate the medical 
report, the appellate court noted that no medi- 
cal report of the minor victim was submitted at 
the evidentiary hearing; and defendant’s con- 
victions for aggravated assault and attempted 
aggravated assault against the minor victim 
did not depend upon the victim’s injuries, but 
instead were based on the victim’s reasonable 
fear of imminent bodily injury caused by defen- 
dant’s strangulation of the victim’s neck and 
his use of the weight as a deadly weapon 
against the victim. Blaylock v. State, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 567 (Tenn. 
Crim. App. Aug. 4, 2016), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 825 (Tenn. Oct. 
24, 2016). 

Defendant’s petition for post-conviction relief 
in alleging ineffective assistance of counsel was 
properly denied because trial counsel was not 
ineffective for failing to call defendant’s wife as 
a witness at trial as defendant did not call his 
own wife to testify at the post-conviction hear- 
ing; the record did not preponderate against the 
post-conviction court’s conclusion that trial 
counsel exercised reasonable judgment when 
deciding not to call defendant’s wife as a wit- 
ness because she revealed that she actually 
encouraged defendant to skip his court appear- 
ance; trial counsel thought the wife’s testimony 
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would be damaging to the case; and defendant 
did not prove that he was somehow forced to 
testify solely because his wife did not. Lynch v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 594 (Tenn. Crim. App. Aug. 11, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
876 (Tenn. Nov. 16, 2016). 

Post-conviction court properly denied defen- 
dant’s request for relief based on ineffective 
assistance of counsel because counsel testified 
that she met with defendant two times at the 
jail and seven or eight times at court; she stated 
that she had reviewed all discovery with defen- 
dant as well as the results of both psychiatric 
evaluations and their possible impact; at the 
post-conviction hearing, defendant acknowl- 
edged that during the evaluations, he exhibited 
a knowledge and understanding of some of the 
specific evidence alleged against him, while 
also maintaining that counsel had not reviewed 
the evidence with him; and counsel testified 
that defendant did not want a trial on the 
charges and, thus, she worked toward a settle- 
ment. Drewry v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 660 (Tenn. Crim. App. Sept. 
1, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 972 (Tenn. Dec. 15, 2016). 

Post-conviction court erred when it denied 
petitioner post-conviction relief, as counsel was 
ineffective for failing to accurately inform peti- 
tioner that his sentence was not eligible for 
sentencing credit and that he would be re- 
quired to serve the 15-year sentence day-for- 
day; petitioner, relying on Counsel’s advice, 
was significantly misinformed, given that peti- 
tioner was required to serve two years and 
three months more than counsel had stated, 
and thus petitioner’s plea was not knowing and 
voluntary. Davis v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 677 (Tenn. Crim. App. 
Sept. 9, 2016). 

Defendant failed to overcome the strong pre- 
sumption that defendant’s appellate counsel 
exercised reasonable professional judgment in 
making the strategic decision to focus on an 
order of consecutive sentencing rather than the 
length of the sentences issued to defendant. 
Defendant, thus, did not meet the burden of 
showing that appellate counsel was deficient 
for not arguing the issue on appeal and did not 
meet the burden of showing that defendant was 
prejudiced as a result of counsel’s alleged defi- 
ciency. Floyd v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 690 (Tenn. Crim. App. Sept. 
16, 2016). 

Post-conviction court properly denied defen- 
dant’s petition for relief because he failed to 
demonstrate that his trial counsel failed to 
communicate with him about his case, failed to 
provide him with discovery until after the trial, 
failed to have alibi witness testify at trial, and 
the post-conviction court specifically accredited 
counsel’s testimony over that of defendant. 
Churchwell v. State, — S.W.38d —, 2016 Tenn. 
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Crim. App. LEXIS 708 (Tenn. Crim. App. Sept. 
21, 2016), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 48 (Tenn. Jan. 19, 2017). 

Trial counsel did object to statements by the 
investigator that he visited petitioner in jail to 
obtain a DNA sample because counsel saw no 
need to do so based on the theory of defense he 
was pursuing; this was a strategic decision 
made by trial counsel, to which deference was 
given, plus prejudice was not demonstrated, as 
the short colloquy would not have had an im- 
pact on the verdict in this case, and petitioner 
was not entitled to post-conviction relief. Lewis 
v. State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 722 (Tenn. Crim. App. Sept. 21, 2016), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
38 (Tenn. Jan. 20, 2017). 

Trial counsel cross-examined the eyewit- 
nesses regarding their vantage point and abil- 
ity to see the altercation, the post-conviction 
court found that trial counsel was well-pre- 
pared for trial, and petitioner was not entitled 
to relief on ineffective assistance of counsel 
grounds. Lewis v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 722 (Tenn. Crim. App. 
Sept. 21, 2016), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 38 (Tenn. Jan. 20, 2017). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied because, with regard to the 
transparencies admitted at trial, defendant 
failed to show that the State committed pros- 
ecutorial misconduct in its closing argument 
that it was defendant’s vehicle shown on the 
transparencies, and thus counsel was not inef- 
fective for failing to object. Fields v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 742 
(Tenn. Crim. App. Sept. 29, 2016), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 21 (Tenn. 
Jan. 19, 2017). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied because trial counsel was not 
ineffective for failing to call a professor as an 
expert witness at trial as trial counsel testified 
that his primary reason for not calling the 
professor was because he did not think a jury 
would find his explanation that the transpar- 
encies were not of sufficient quality to allow for 
the identification of defendant’s vehicle persua- 
sive; and counsel was concerned that calling 
the professor would open the door to the State 
calling a rebuttal expert witness that had pre- 
viously been excluded as the State’s rebuttal 
witness would have been devastating to defen- 
dant’s case. Fields v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 742 (Tenn. Crim. App. 
Sept. 29, 2016), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 21 (Tenn. Jan. 19, 2017). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied as trial counsel explained that 
he decided not to introduce the bank’s tape of 
vehicles passing the bank between 12:15 and 
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12:30 p.m. on the day of the offense at trial 
because, according to the timeline presented by 
the State at trial, the crime occurred sometime 
between 11:50 and 12:00 p.m.; the tape did not 
show defendant’s vehicle and therefore had no 
probative value; and defendant failed to estab- 
lish that he suffered prejudice as a result of the 
State’s disclosure of the bank tape 12 days prior 
to trial given that the tape lacked probative 
value. Fields v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 742 (Tenn. Crim. App. Sept. 
29, 2016), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 21 (Tenn. Jan. 19, 2017). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied as trial counsel was not inef- 
fective for failing to request a change of venue 
because trial counsel decided not to seek a 
change in venue as he was able to select a jury 
he felt was fair and impartial from the first 
panel; and because trial counsel testified that 
in his experience the alternative venue was 
usually a more rural East Tennessee county, 
and he did not think that defendant would 
draw a more favorable jury in such a county. 
Fields v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 742 (Tenn. Crim. App. Sept. 29, 
2016), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 21 (Tenn. Jan. 19, 2017). 

Trial counsel was not ineffective for failing to 
take the inmate’s mental illness into account 
during the guilty plea hearing, as counsel tes- 
tified that the inmate was deemed competent to 
stand trial after a mental health evaluation, he 
was level-headed during her representation of 
him, and at the guilty plea hearing, the inmate 
testified that he understood the proceedings 
and had pled guilty multiple times in the past 
and was able to articulate his desire to get the 
treatment that he needed. Pruitt v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 749 
(Tenn. Crim. App. Sept. 30, 2016), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 79 (Tenn. 
Jan. 23, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied as defendant’s trial coun- 
sel was not ineffective for failing to provide 
appropriate accommodations for defendant’s 
hearing difficulties during his trial because 
nothing in the record preponderated against 
the trial court’s finding that trial counsel’s 
testimony was truthful with regards to defen- 
dant’s ability to hear and communicate during 
his trial as trial counsel explained that defen- 
dant gave input throughout his trial, and she 
communicated effectively with him during the 
trial. Gibbs v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 770 (Tenn. Crim. App. Oct. 
13, 2016), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 106 (Tenn. Feb. 16, 2017). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because he failed to 
prove that he received ineffective assistance of 
counsel; the record supported the post-convic- 
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tion court’s findings that counsel met with 
petitioner a sufficient number of times, peti- 
tioner made a knowing and voluntary decision 
to not testify at trial, and counsel did not render 
deficient performance in failing to obtain a 
transcript of the preliminary hearing. Brum- 
mitt v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 781 (Tenn. Crim. App. Oct. 18, 
2016). 

Post-conviction court did not err in denying 
defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel be- 
cause defendant did not present any evidence 
to dispute the fact that the park near where the 
drug sale took place was a city park and a drug 
free zone; trial counsel contacted the city re- 
corder or someone at city hall and confirmed 
that the park near where the drug sale took 
place was registered as a city park; and the 
post-conviction court found that there was 
nothing further trial counsel could have done to 
indicate that it was not a drug free zone. 
Gauldin v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 835 (Tenn. Crim. App. Nov. 
7, 2016). 

Post-conviction court did not err in denying 
defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel be- 
cause trial counsel told defendant on numerous 
occasions that he would be sentenced as a 
Range III, Persistent Offender; prior to each of 
his two trials, trial counsel and the trial court 
discussed defendant’s sentence range with him; 
and defendant’s letter noting that he rejected 
the State’s six-year offer twice belied his claim 
that he would have pled guilty had he known 
his status as a Range III, Persistent Offender. 
Gauldin v. State, — S.W3d —, 2016 Tenn. 
Crim. App. LEXIS 835 (Tenn. Crim. App. Nov. 
7, 2016). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel based 
on counsel’s failure to object to the racial com- 
position of the jury was properly denied be- 
cause, although jury venires were supposed to 
constitute a fair-cross-section of the commu- 
nity; defendant did not argue or present any 
proof that African Americans were unfairly 
underrepresented in his county or that such 
underrepresentation resulted in their system- 
atic exclusion from jury venires as there was no 
data from the court clerk explaining how jurors 
were selected, and no census reports to com- 
pare the population of African Americans in the 
county against the number of African Ameri- 
cans selected for jury service. Gauldin v. State, 
— 8.W.3d —, 2016 Tenn. Crim. App. LEXIS 835 
(Ténn. Crim. App. Nov. 7, 2016). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective for failing to adequately investigate 
possible defenses associated with defendant’s 
mental health and intoxication because his 
claim of innocence rendered immaterial his 
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mental health and intoxication, and his denial 
of involvement in the shooting prevented a 
defense of mitigating evidence in an effort to 
obtain a conviction for a lesser included offense; 
and counsel was not ineffective for failing to 
challenge the admission of the letter defendant 
wrote while in jail as he testified that he wrote 
the letter and admitted that he asked an indi- 
vidual to burn a witness’s house; thus, a hand- 
writing expert was unnecessary. Woodard v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 847 (Tenn. Crim. App. Nov. 8, 2016). 
Defendant’s petition for post-conviction relief 
alleging ineffective assistance of trial counsel 
was properly denied because trial counsel’s 
accredited testimony established that, al- 
though he lost two weeks’ preparation time 
after defendant tried to change attorneys, he 
was fully prepared for defendant’s trial; trial 
counsel interviewed a potential witness but 
deemed her potential testimony not credible or 
persuasive; and trial counsel’s decision not to 
attack the six-year-old victim was a reasonable 
trial strategy. Watt v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 849 (Tenn. Crim. App. 
Nov. 10, 2016), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 110 (Tenn. Feb. 16, 2017). 
Defendant’s petition for post-conviction relief 
alleging ineffective assistance of appellate 
counsel was properly denied because defendant 
presented no evidence to suggest that appellate 
counsel’s failure to request oral argument af- 
fected the outcome of his appeal; appellate 
counsel’s accredited testimony established that 
it was her belief that the appellate brief was the 
primary vehicle of appellate advocacy; and de- 
fendant failed to show how appellate counsel’s 
inclusion in her brief of certain portions of the 
victim’s testimony would have altered the out- 
come on appeal. Watt v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 849 (Tenn. Crim. 
App. Nov. 10, 2016), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 110 (Tenn. Feb. 16, 2017). 
Post-conviction court did not err in denying 
defendant’s petition for post-conviction relief as 
defendant’s trial counsel was not ineffective for 
failing to have a gunshot residue test conducted 
by the Tennessee Bureau of Investigation be- 
cause counsel testified that his decision not to 
pursue testing was tactical, positing that argu- 
ing the lack of testing was easier than dealing 
with potentially negative test results; and de- 
fendant failed to show that counsel’s decision 
hurt his defense as he did not present any 
gunshot residue test results at the post-convic- 
tion hearing, and as such he could not prove 
that counsel’s tactical decision prejudiced him. 
Chalmers v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 836 (Tenn. Crim. App. Nov. 
7, 2016), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 151 (Tenn. Feb. 28, 2017). 
Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied because the post-conviction 
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court heard testimony from two witnesses 
whom defendant claimed should have been 
subpoenaed to testify at trial, but the court 
found that trial counsel was never provided 
with the adequate information needed to locate 
the potential witnesses before trial. Clark v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 876 (Tenn. Crim. App. Nov. 22, 2016). 

Post-conviction court did not err in denying 
defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel be- 
cause, although counsel was deficient in failing 
to request the special jury instruction for defen- 
dant’s kidnapping charges, defendant did not 
receive ineffective assistance of counsel as he 
suffered no prejudice because the appellate 
court had already concluded that his especially 
aggravated kidnapping conviction was not inci- 
dental to his aggravated assault conviction; 
and a reasonable juror would not have found 
that defendant’s convictions were incidental. 
Waller v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 890 (Tenn. Crim. App. Nov. 30, 
2016), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 1386 (Tenn. Feb. 22, 2017). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied because counsel testified he 
was never told about a potential witness, and 
defendant failed to produce the witness at the 
hearing; defendant admitted that he confirmed 
his decision not to testify with the trial court 
and signed a waiver of his right, and he did not 
claim his decision would have been different 
with a more complete explanation of his right; 
and there was no evidence that defendant’s 
alleged lack of understanding about the plea 
offer prejudiced the outcome of the proceedings 
as he testified that he would not have pled 
guilty to something he did not do and acknowl- 
edged that he believed he had a better chance 
at trial. Cunningham v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 894 (Tenn. Crim. 
App. Nov. 30, 2016), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 147 (Tenn. Feb. 21, 
2017). 

Defendant’s petition for post-conviction relief 
alleging that he received ineffective assistance 
of counsel and that his guilty plea was involun- 
tary was properly denied as his first and second 
counsel were not ineffective in failing to inves- 
tigate his whereabouts on the dates alleged in 
the indictment because defendant admitted to 
engaging in sexual intercourse with the minor 
victim approximately 10 times over the previ- 
ous three years, and defendant did not present 
any evidence of an alibi for the listed dates at 
the post-conviction hearing; and defendant’s 
plea was not involuntary as there was no indi- 
cation at the guilty plea hearing that he was 
physically threatened by his first counsel or 
forced into entering his guilty plea. Collins v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 905 (Tenn. Crim. App. Dec. 6, 2016), 
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appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
256 (Tenn. Apr. 13, 2017). 

In a case where defendant was convicted of 
numerous drug offenses occurring within 1,000 
feet of a school zone, defendant’s petition for 
post-conviction relief was properly denied be- 
cause, even if defense counsel was deficient in 
failing to pursue additional plea negotiations 
with the State, defendant failed to show that 
she was prejudiced by the deficiency as counsel 
testified that defendant was not interested in a 
plea offer that involved school-zone sentencing; 
the State’s only offer to defendant involved a 
10-year sentence with a minimum six years to 
serve due to the offenses occurring in a school 
zone; and nothing indicated that the State 
would have agreed to any plea offer that did not 
involve school-zone sentencing. McMurry v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 923 (Tenn. Crim. App. Dec. 12, 2016). 

Petition for post-conviction relief alleging in- 
effectiveness of counsel was properly denied 
because, although defendant was dissatisfied 
with counsel’s advice regarding the 15-year 
settlement offer for the aggravated rape 
charge, he never stated that he would have pled 
guilty to the rape charge or otherwise contro- 
verted counsel’s testimony that defendant was 
adamant about not pleading guilty to the ag- 
gravated rape charge; and defendant was not 
offered an effective 15-year sentence for the 
robbery, kidnapping, and rape charges as the 
prosecutor agreed to recommend the aggra- 
vated rape sentence be served concurrently to 
the other sentences, and he remained in jeop- 
ardy of consecutive sentencing for the robbery 
and kidnapping convictions. Hunt v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 937 
(Tenn. Crim. App. Dec. 15, 2016), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 224 
(Tenn. Apr. 138, 2017). 

Defendant’s petition for post-conviction relief 
alleging that his counsel was ineffective was 
properly denied as second counsel testified that 
he reviewed the affidavit used to obtain the 
search warrant and found no basis to file a 
motion to suppress; and defendant did not have 
an expectation of privacy in a lady friend’s 
apartment as he did not live in the apartment, 
and nothing in the residence belonged to him. 
Dotson v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 938 (Tenn. Crim. App. Dec. 15, 
2016). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive in her explanation of felony murder and 
criminal responsibility as counsel said she be- 
lieved defendant understood those concepts; 
and there was no support in the record that 
defendant’s lack of understanding could be at- 
tributed to counsel’s failure to explain and 
review the concepts of felony murder and crimi- 
nal responsibility with him. Matthews v. State, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 941 
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(Tenn. Crim. App. Dec. 21, 2016), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 232 
(Tenn. Apr. 13, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive for not investigating or presenting a theory 
of self-defense at trial because the post-convic- 
tion court concluded that counsel had con- 
ducted a thorough investigation of the case and 
all possible defenses; the post-conviction court 
accredited counsel’s testimony that the only 
shots fired during the incident were from the 
vehicle; there was no evidence that the stray 
marks that co-defendant’s investigator found in 
2012 were related to the 2009 shooting or that 
the marks were present on the residence in 
2009; and defendant told counsel that the only 
shots fired were fired from the vehicle with no 
return fire from anyone. Matthews v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 941 
(Tenn. Crim. App. Dec. 21, 2016), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 232 
(Tenn. Apr. 13, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive for failing to support defendant’s conten- 
tion that his sentence of life with the possibility 
of parole was unconstitutional as defendant 
waived review of that issue; and defendant 
would have been unable to show that counsel’s 
failure to make that challenge prejudiced his 
defense as defendant’s sentence was not uncon- 
stitutional. Matthews v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 941 (Tenn. Crim. 
App. Dec. 21, 2016), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 232 (Tenn. Apr. 13, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive for failing to call a co-defendant as a 
witness at trial because counsel testified that 
she had no reason to believe that the co-defen- 
dant would testify on behalf of defendant after 
his attorney announced in court that the co- 
defendant refused to testify; and she did not 
believe his testimony would help the defense. 
Matthews v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 941 (Tenn. Crim. App. Dec. 
21, 2016), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 232 (Tenn. Apr. 13, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied because counsel was not 
ineffective for failing to object to a nurse read- 
ing the victim’s statement when she did not 
take the statement from the victim as the 
nurse’s testimony was admissible under the 
hearsay exceptions for business records, and for 
statements made for the purpose of medical 
diagnosis and treatment. Coleman v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 11 
(Tenn. Crim. App. Jan. 10, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied because trial counsel was 
not ineffective for requesting a recess after the 
victim’s direct examination testimony, which 
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gave the State an opportunity to improve its 
case against defendant, as lead counsel ob- 
jected to the additional questioning after the 
State had rested, but the trial court could 
permit the introduction of further evidence 
after a party had rested. Coleman v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 11 
(Tenn. Crim. App. Jan. 10, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied because counsel was not 
ineffective as he made a strategic decision not 
to cross-examine the victim; and because defen- 
dant was not prejudiced by the failure to cross- 
examine the victim as the State’s case, while 
not overwhelming, was strong; and as the vic- 
tim maintained for an extensive period of time 
that defendant abused her, and her testimony 
at trial was mostly consistent with her state- 
ment to the nurse practitioner. Coleman v. 
State, — S.W.38d —, 2017 Tenn. Crim. App. 
LEXIS 11 (Tenn. Crim. App. Jan. 10, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied because counsel was not 
ineffective for refusing to provide him with the 
victim’s complete statement as lead counsel 
testified that he gave all discovery materials to 
defendant and that he did not withhold any 
page of the victim’s statement; and defendant 
did not present any evidence that a page from 
the victim’s statement was missing. Coleman v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 11 (Tenn. Crim. App. Jan. 10, 2017). 

Inmate was not entitled to post-conviction 
relief for counsel’s failure to object to the State’s 
sentencing statements that the inmate’s crimes 
involved more than one victim, due to a victim’s 
pregnancy, after which the sentencing court 
allegedly misapplied the multiple victim sen- 
tencing enhancement factor, because the in- 
mate showed no prejudice, by clear and con- 
vincing evidence, as (1) the State had a good 
faith basis for asking about the inmate’s knowl- 
edge of the victim’s pregnancy, (2) the inmate’s 
sentences were within applicable ranges, (3) 
three other enhancement factors were properly 
applied, and (4) the court properly heard testi- 
mony that the inmate held a knife to the 
victim’s stomach and saw video footage show- 
ing the victim was visibly pregnant. Bush v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 33 (Tenn. Crim. App. Jan. 18, 2017). 

Post-conviction court properly denied peti- 
tioner relief because trial counsel’s deficient 
performance in preparing for trial and commu- 
nicating with petitioner did not result in an 
unreliable outcome at trial; petitioner did not 
present any evidence that interviewing a code- 
fendant or a follow-up investigation would re- 
sult in the development of any exculpatory 
evidence or lead to a different result at trial. 
Baker v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 43 (Tenn. Crim. App. Jan. 23, 
2017). 
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Because petitioner only briefly mentioned 
trial counsel’s failure to adequately communi- 
cate with him during the plea negotiation pro- 
cess in his amended petition for post-conviction 
relief and did not address the issue in his brief 
on appeal, the issue had been abandoned. 
Baker v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 48 (Tenn. Crim. App. Jan. 23, 
2017). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied because counsel did not pursue 
a claim that another person who had lived with 
the victim’s mother for some period of time 
committed the offense because he had no evi- 
dence to support that allegation and felt the 
jury would not respond well to such a claim; 
and defendant was not deprived of a meaning- 
ful defense as counsel impeached the victim, 
who changed her testimony about one of the 
incidents during cross-examination, and defen- 
dant’s wife testified that she was with defen- 
dant and the victim during the time the victim 
alleged the first incident occurred, and she 
refuted the victim’s claims. Hickman v. State, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 46 
(Tenn. Crim. App. Jan. 24, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 247 
(Tenn. Apr. 12, 2017). 

Post-conviction court properly denied defen- 
dant’s petition for relief because he failed to 
prove that trial counsel were ineffective where 
the majority of his claims were inappropriate 
for post-conviction relief and were previously 
determined on direct appeal, the sufficiency of 
an indictment could not be reviewed or tested 
in a post-conviction proceeding, spousal immu- 
nity for rape and sexual battery offenses was 
abolished in 2005, defendant did not argue how 
any additional preparation by counsel would 
have changed the outcome of his case, and he 
provided no information or argument, at the 
evidentiary hearing or in his brief, as to what 
testimony or information his sister would have 
provided. Johnson v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 78 (Tenn. Crim. App. 
Jan. 31, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied as the evidence did not 
establish that trial counsel was deficient or that 
any deficiency resulted in prejudice because the 
post-conviction court found that defendant’s 
testimony was not reliable and that defendant 
had the requisite mental capacity to plead 
guilty, considering the mental evaluation that 
determined defendant was competent to stand 
trial; that trial counsel met with defendant 
extensively leading up to her decision to waive 
her jury trial, and that trial counsel had not 
exerted improper pressure on defendant to 
plead guilty; and that, ultimately, defendant 
concluded she was satisfied with the plea and 
determined it was in her best interest to accept 
the plea. Morton v. State, — S.W.3d —, 2017 
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Tenn. Crim. App. LEXIS 119 (Tenn. Crim. App. 
Feb. 22, 2017). 

Post-conviction relief was properly denied, as 
appellate counsel was not ineffective for failing 
to appeal on the basis of insufficient evidence, 
as such an appeal would not have been success- 
ful and appellate counsel testified that he made 
the decision only challenge the sentence on 
appeal because that was a stronger challenge 
and it was counsel’s experience that an appeal 
was more likely to yield beneficial results if he 
focused on the strongest issue. Barnes v. State, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 124 
(Tenn. Crim. App. Feb. 24, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 351 
(Tenn. May 24, 2017). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied as trial counsel’s performance 
was not deficient for failing to obtain an expert 
witness to testify on the defense of duress 
because defendant failed to produce an expert 
witness on duress to testify at the post-convic- 
tion hearing or to introduce evidence on what 
an expert witness might have presented and 
how it would have aided his defense. Mims v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 127 (Tenn. Crim. App. Feb. 24, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
375 (Tenn. June 9, 2017). 

Defendant could not show prejudice stem- 
ming from any alleged omissions by counsel in 
a negotiated sentence for a failure to appear 
conviction by counsel failing to challenge an 
agreed order declaring defendant a habitual 
motor vehicle offender (MVHO) as defendant 
failed to appear to serve defendant’s prison 
sentences for theft, reckless endangerment, 
and resisting arrest in addition to the sentence 
for the MVHO violation. Defendant was obli- 
gated to appear in court and begin serving 
sentences regardless of the validity of the 
MVHO order Johnson vy. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 143 (Tenn. Crim. 
App. Mar. 1, 2017). 

Petition for post-conviction relief alleging in- 
effective assistance of counsel was properly 
denied because trial counsel testified that he 
met with defendant several times, that he was 
unable to locate an alibi witness, and that he 
was unable to obtain the store’s video surveil- 
lance; defendant did not explain how the store’s 
video surveillance would have helped his case; 
he did not present the alibi witness at the 
evidentiary hearing; and, although he alleged 
that counsel should have had his mother testify 
at his sentencing hearing, defendant did not 
have his mother testify at the evidentiary hear- 
ing, and the appellate court could not speculate 
on what benefit she might have offered to his 
case. Hardin v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 171 (Tenn. Crim. App. Mar. 
8, 2017). 
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Petition for post-conviction relief alleging in- 
effective assistance of counsel and that defen- 
dant’s guilty plea was unknowing and involun- 
tary was properly denied because trial 
counsel’s initial misstatement of the potential 
sentencing exposure was rectified long before 
defendant entered her guilty plea; trial counsel 
did not pursue further investigation into defen- 
dant’s mental health as she testified that de- 
fendant was lucid in their conversations, exhib- 
ited no deficits in understanding, and informed 
counsel that she had understood what she was 
doing when interviewed by the police and de- 
cided to give her statement; and defendant’s 
guilty plea was not unknowing and involun- 
tary. Gonzales v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 172 (Tenn. Crim. App. 
Mar. 8, 2017). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied because trial counsel testified 
that the facts of defendant’s case did not sup- 
port an entrapment defense and that the de- 
fense would have been ineffective, particularly 
with respect to the charge of evidence tamper- 
ing; regarding sentencing, trial counsel testi- 
fied that his options were limited due to defen- 
dant’s extensive criminal history, although 
counsel did argue, albeit unsuccessfully, in fa- 
vor of alternative sentencing; and, given the 
substantial evidence against defendant, defen- 
dant could not establish that, but for counsel’s 
alleged errors, the outcome would have dif- 
fered. Johnson v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 177 (Tenn. Crim. App. 
Mar. 9, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 385 (Tenn. June 7, 2017). 

Defendant did not meet the burden of dem- 
onstrating ineffective assistance of counsel or 
that defendant’s guilty plea was unknowing 
and involuntary because the record amply sup- 
ported the post-conviction court’s determina- 
tions that the testimony of trial counsel as to 
the evidence against defendant and the secur- 
ing of the plea agreement was to be accredited 
over that of defendant, that defendant’s rights 
were explained to defendant in detail at the 
guilty plea hearing, and that defendant failed 
to prove ineffective assistance of trial counsel. 
Lindiment v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 184 (Tenn. Crim. App. Mar. 
10, 2017). 

Counsel did not submit a written request to 
the trial court regarding the jury instruction, 
although he did make an oral request and both 
the trial court and the court considered the 
issue; although counsel should have filed a 
written request, petitioner could not establish 
prejudice because fraudulent use of a credit 
card was not a lesser-included offense of iden- 
tity theft, plus his claim had already been 
determined on direct appeal and could not be 
relitigated in a post-conviction proceeding. Wil- 
son v. State, — S.W.3d —, 2017 Tenn. Crim. 
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App. LEXIS 201 (Tenn. Crim. App. Mar. 17, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 417 (Tenn. July 19, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied because counsel was not 
ineffective as he made no “promises” to the jury 
in his opening statement because counsel intro- 
duced the theory of physical impossibility dur- 
ing opening argument consistent with his trial 
strategy that the victim’s size and physical 
state at the time of the murder was not consis- 
tent with the State’s theory of how the murder 
occurred; and he did not promise the State’s 
medical examiner would agree that defendant 
was innocent, but the medical examiner did 
state that the strangulation was accomplished 
with so much force that it had to be somebody 
who was extremely powerful to have done it. 
Cannon v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 204 (Tenn. Crim. App. Mar. 21, 
2017). 

Defendant’s petition for post-conviction relief 
was properly denied because counsel was not 
ineffective for failing to challenge the search 
warrants; in his preparation and strategy for 
the DNA evidence; for failing to pursue a de- 
fense based upon the theory that the glove tip 
with defendant's DNA on it was planted; for 
making assertions in opening argument that 
were later unsupported by the proof; for failing 
to use exculpatory evidence in the form of 
phone calls and a footprint found near the 
victim’s body; for inadequately cross-examining 
defendant’s son about his prior inconsistent 
statements; for inadequately defending the 
character of defendant; and for failing to im- 
peach the victim as a hearsay declarant. Can- 
non v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 204 (Tenn. Crim. App. Mar. 21, 
2017). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective because trial counsel was a very 
experienced trial attorney who conducted a 
thorough investigation of the facts, reviewed 
the record from the first trial, and communi- 
cated with defendant about the facts, defense 
theories, and the pros and cons of testifying in 
his own defense; and trial counsel offered a 
reasonable explanation for why he did not calla 
witness based on her demeanor and attitude on 
the day of the trial; and how he was limited in 
his examination of another witness by the trial 
court’s evidentiary rulings. Watkins v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 207 
(Tenn. Crim. App. Mar. 20, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 309 
(Tenn. May 18, 2017). 

Criminal court properly denied petitioner 
post-conviction relief because he failed to estab- 
lish that he was denied effective assistance of 
counsel at trial; petitioner did not establish 
that counsel was ineffective for failing to locate 
a favorable expert witness because he did not 
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present the testimony of an alternative expert, 
and he failed to establish that he was preju- 
diced by trial counsel’s alleged failure to pro- 
vide him with discovery materials. Cook v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 265 (Tenn. Crim. App. Apr. 10, 2017). 

Because petitioner did not seek post-convic- 
tion relief on the basis of the ineffective assis- 
tance of appellate counsel, he waived review of 
any error in sentencing. Cook v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 265 
(Tenn. Crim. App. Apr. 10, 2017). 

Defendant’s petition for post-conviction re- 
lief, alleging effective assistance of counsel and 
that her guilty pleas were not knowingly or 
voluntarily entered, was properly denied be- 
cause trial counsel performed a thorough inves- 
tigation of the case and advised defendant of 
the nature of the charges, the potential punish- 
ments, and the consequences of pleading guilty; 
defendant acknowledged that counsel had ex- 
plained all the relevant information to her prior 
to her accepting the plea agreement; the record 
belied defendant’s testimony that counsel pres- 
sured her into accepting the plea agreement 
and pleading guilty; and the record supported 
the conclusion that defendant’s guilty pleas 
were knowingly, intelligently, and voluntarily 
entered. Vaughn v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 273 (Tenn. Crim. App. 
Apr. 138, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 524 (Tenn. Aug. 18, 2017). 

Defendant failed to prove that trial counsel 
rendered deficient performance or that there 
was any reasonable probability of another out- 
come had trial counsel cross-examined one wit- 
ness differently. Britt v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 310 (Tenn. Crim. 
App. Apr. 25, 2017). 

Defendant failed to prove that defendant 
received ineffective assistance of counsel by 
trial counsel not presenting testimony from 
ballistics or blood spatter experts because de- 
fendant did not present the testimony of a 
ballistics or blood spatter expert at a post- 
conviction hearing, admitted that defendant 
had not consulted such experts, and admitted 
that defendant was merely speculating as to 
whether such experts would have helped defen- 
dant’s case. Britt v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 310 (Tenn. Crim. App. 
Apr. 25, 2017). 

Defendant’s petition for post-conviction re- 
lief, alleging that he was denied his right to the 
effective assistance of counsel as counsel did 
not advise him to testify at trial, was properly 
denied because defendant acknowledged that 
he had the right to testify, that it was his 
decision whether to testify, and that trial coun- 
sel discussed with him the advantages and 
disadvantages of testifying; and the post-con- 
viction court found that defendant chose not to 
testify, followed the advice of his family and 
trial counsel, and never indicated that he 
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wanted to testify. Oliver v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 306 (Tenn. Crim. 
App. Apr. 25, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 4384 (Tenn. July 20, 
2017). 

In a case in which defendant was convicted of 
possession of a controlled substance in a penal 
institution, defendant’s petition for post-convic- 
tion relief alleging that he received ineffective 
assistance of counsel was properly denied be- 
cause, although defendant argued that trial 
counsel should have made various objections at 
trial, he failed to provide any proof to support 
his arguments beyond the trial record; he did 
not meet his burden of proving deficiency or 
prejudice because he provided inadequate 
proof; and he offered no explanation in the 
record or on appeal regarding his failure to 
present testimony at the post-conviction hear- 
ing. Parliment v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 341 (Tenn. Crim. App. 
May 5, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied because defendant was not 
denied effective assistance of counsel when 
trial counsel recalled defendant’s sister as a 
defense witness, after she testified in the 
State’s case-in-chief, as counsel testified that he 
recalled her to aid the theory of defendant’s 
diminished capacity at the time he killed the 
victim; once the State attempted to introduce 
the new prior bad act evidence, trial counsel 
immediately and strenuously objected; and had 
trial counsel known prior to recalling the sister 
as a defense witness that the newly discovered 
prior bad act evidence was going to be offered 
and admitted, it was highly unlikely that she 
would have been recalled as a defense witness. 
Buford v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 353 (Tenn. Crim. App. May 9, 
2017). 

Defendant’s petition for post-conviction relief 
was properly denied because defendant failed 
to demonstrate ineffective assistance of counsel 
based on trial counsel’s failure to prepare and 
present a viable defense as the record showed 
that trial counsel, assisted by two other law- 
yers, a law student, and an investigator, 
mounted a vigorous defense. Buford v. State, — 
S$.W.3d —, 2017 Tenn. Crim. App. LEXIS 353 
(Tenn. Crim. App. May 9, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied because trial counsel was 
not ineffective in allowing defense’s expert wit- 
ness to testify at trial that defendant was 
competent to stand trial while simultaneously 
allowing him to testify as to defendant’s dimin- 
ished capacity at the time of the offense as the 
post-conviction court determined that the jury 
would not have been confused by the expert 
witness’s testimony. Buford v. State, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 353 (Tenn. 
Crim. App. May 9, 2017). 
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Defendant’s petition for post-conviction re- 
hef, alleging ineffective assistance of counsel, 
was properly denied because, even without trial 
counsel’s testimony at the post-conviction evi- 
dentiary hearing to contradict defendant’s 
claim of outside influence on the jury, defen- 
dant failed to establish by clear and convincing 
evidence that he was entitled to relief as the 
post-conviction court found absolutely no evi- 
dence of jury misconduct; and it found that the 
evidence against defendant was overwhelming. 
Breezee v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 357 (Tenn. Crim. App. May 
9, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 605 (Tenn. Sept. 22, 2017). 

Defendant’s petition for post-conviction re- 
lief, alleging ineffective assistance of counsel, 
was properly denied as counsel was not ineffec- 
tive for failing to have defendant’s mother tes- 
tify at his August 2011 trial because, while the 
mother testified at the hearing that defendant 
was gone often, she testified that he was home 
on the day of at least one of the incidents. 
Breezee v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 357 (Tenn. Crim. App. May 
9, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 605 (Tenn. Sept. 22, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective because the evidence did not prepon- 
derate against the finding that counsel was the 
more credible witness; counsel testified at the 
hearing that he discussed the plea offer con- 
tained in the letter from the State’s counsel 
with defendant prior to trial; counsel explained 
the possibility of an effective life sentence to 
defendant and discussed the damaging poten- 
tial of the handwritten letter purportedly from 
defendant to the victim with defendant in 
preparation for trial; and the post-conviction 
court found the testimony of defendant’s 
mother that counsel did not discuss the con- 
tents of the letter with defendant incredible 
and unbelievable. Hagerman v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 359 
(Tenn. Crim. App. May 9, 2017), appeal denied, 
— $.W.3d —, 2017 Tenn. LEXIS 580 (Tenn. 
Sept. 20, 2017). 

Post-conviction court did not err in denying 
defendant’s petition for post-conviction relief, 
in which he alleged that he was denied the 
effective assistance of counsel, because the re- 
cord amply supported the post-conviction 
court’s determinations that defendant was not 
credible as the court emphasized that defen- 
dant testified that he had lied on more than one 
occasion during the guilty plea proceedings; 
and defense counsel met with the prosecutor, 
reviewed all the discovery and evidence, filed 
appropriate pleadings, met with defendant nu- 
merous times and ultimately negotiated a plea 
with a sentence carrying only one-eighth of 
defendant’s potential exposure. Lequire v. 
State, — S.W3d —, 2017 Tenn. Crim. App. 
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LEXIS 390 (Tenn. Crim. App. May 15, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
516 (Tenn. Aug. 16, 2017). 

Defendant’s petition for post-conviction re- 
lief, arguing that trial counsel was ineffective 
in failing to present an alibi witness at trial, 
was properly denied because trial counsel tes- 
tified that he was not advised of an alibi wit- 
ness; and trial counsel noted that even if he had 
been advised of the alibi witness, it would not 
have made a difference in defendant’s case as 
the offense actually occurred on July 28, the 
day before the alibi witness said she celebrated 
her birthday with defendant. Bates v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 403 
(Tenn. Crim. App. May 17, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 481 
(Tenn. Aug. 18, 2017). 

Defendant’s petition for post-conviction re- 
lief, arguing that his guilty plea was involun- 
tary and unknowing, was properly denied be- 
cause trial counsel was not ineffective as he 
testified that he advised defendant of his 
rights, including the right to a second jury trial; 
however, defendant told trial counsel that he 
wanted to accept the plea agreement, and coun- 
sel stated that defendant was eager to sign the 
plea agreement. Hodges v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 408 (Tenn. Crim. 
App. May 16, 2017). 

In a case in which defendant pled guilty to 
multiple drug and money laundering crimes in 
three separate counties, defendant’s petition 
for post-conviction relief, claiming that he re- 
ceived ineffective assistance of counsel, was 
properly denied as defendant’s plea was en- 
tered knowingly and voluntarily because coun- 
sel and defendant weighed the risk of taking 
his case to trial, where he faced a lengthy 
sentence approaching 100 years but retained 
all his rights of appeal, versus entering a guilty 
plea for a sentence of 40 years but reduced 
rights of appeal; and defendant affirmed that 
he was asked at the guilty plea hearing 
whether he understood his right to trial and 
that he was giving up that right, which he 
stated he did. King v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 570 (Tenn. Crim. App. 
June 28, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 675 (Tenn. Oct. 4, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive in preparing the certified questions of law 
and in educating defendant on the applicable 
law because he was advised of the procedural 
risks of the certified questions; counsel advised 
him that she could not guarantee that his 
questions would be deemed dispositive by the 
appellate court; counsel did not guarantee him 
success on appeal; and counsel advised defen- 
dant that, although not all questions would be 
deemed dispositive, she chose to include them 
as the appellate court sometimes overlooked 
whether a question was dispositive and re- 
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viewed it, but counsel did not guarantee that 
the appellate court would address the non- 
dispositive questions. King v. State, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 570 (Tenn. 
Crim. App. June 28, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 675 (Tenn. Oct. 4, 
2017). 

After reviewing the briefs from the direct 
appeal, the evidence did not preponderate 
against the post-conviction court’s finding that 
counsel fully briefed defendant’s argument re- 
lated to the probable cause requirement in the 
wiretapping statute, and that she addressed 
the subsections of that statute in her brief that 
she felt most strongly aided her argument that 
the wiretaps were unlawful; and, while the 
appellate court’s decision limited defendant’s 
argument, defendant did not show that counsel 
was ineffective in that regard as she made a 
strategic decision to focus her argument in the 
reply brief, which the appellate court would not 
second guess. King v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 570 (Tenn. Crim. App. 
June 28, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 675 (Tenn. Oct. 4, 2017). 

In a case in which defendant pled guilty to 
multiple drug and money laundering crimes in 
three separate counties, defendant’s petition 
for post-conviction relief, claiming that he re- 
ceived ineffective assistance of counsel, was 
properly denied as defendant’s plea was en- 
tered knowingly and voluntarily because coun- 
sel and defendant weighed the risk of taking 
his case to trial, where he faced a lengthy 
sentence approaching 100 years but retained 
all his rights of appeal, versus entering a guilty 
plea for a sentence of 40 years but reduced 
rights of appeal; and defendant affirmed that 
he was asked at the guilty plea hearing 
whether he understood his right to trial and 
that he was giving up that right, which he 
stated he did. King v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 571 (Tenn. Crim. App. 
June 28, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 671 (Tenn. Oct. 4, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive in preparing the certified questions of law 
and in educating defendant on the applicable 
law because he was advised of the procedural 
risks of the certified questions; counsel advised 
him that she could not guarantee that his 
questions would be deemed dispositive by the 
appellate court; counsel did not guarantee him 
success on appeal; and counsel advised defen- 
dant that, although not all questions would be 
deemed dispositive, she chose to include them 
as the appellate court sometimes overlooked 
whether a question was dispositive and re- 
viewed it, but counsel did not guarantee that 
the appellate court would address the non- 
dispositive questions. King v. State, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 571 (Tenn. 
Crim. App. June 28, 2017), appeal denied, — 
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S.W.3d —, 2017 Tenn. LEXIS 671 (Tenn. Oct. 4, 
2017). 

Defendant’s petition for post-conviction relief 
was properly denied because trial counsel was 
not deficient for failing to adequately advise 
defendant about sentencing ranges or his clas- 
sification as a Range I offender; for failing to 
advise defendant to proceed to trial as the 
prosecutor stated that the State would be able 
to call witnesses that would identify defendant 
as the man who held the victim at gunpoint 
during the robbery preceding the victim’s mur- 
der, and that defendant confessed to murdering 
the victim; and for failing to object to defen- 
dant’s plea on the basis that he was a minor as 
he was properly before the criminal court as an 
adult. Cunningham v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 611 (Tenn. Crim. App. 
July 12, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 658 (Tenn. Oct. 5, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive for failing to call witnesses because counsel 
met with defendant, developed an appropriate 
trial strategy, and investigated the case ad- 
equately; defendant offered alibi witnesses to 
counsel, but those witnesses were not with 
defendant at the time of the offense and seemed 
skeptical about whether he had committed the 
shooting; counsel used sound legal discretion 
when choosing not to present those witnesses; 
and defendant did not present those witnesses 
at his post-conviction hearing, and one of them, 
his sister, declined to testify at the post-convic- 
tion hearing. Hollins v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 612 (Tenn. Crim. 
App. July 12, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 837 (Tenn. Nov. 21, 
2017). 

Trial counsel was not ineffective for failing to 
request a mistrial after learning that a seques- 
tered juror had spoken to a waitress during 
lunch, as the juror’s conversation was only 
about an ink pen and was not improper. Petty v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 632 (Tenn. Crim. App. July 19, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
782 (Tenn. Nov. 16, 2017). 

Without any showing otherwise by petitioner, 
deference was given to trial counsel’s decision 
not to file a motion to suppress. Accordingly, 
petitioner failed to establish by clear and con- 
vincing evidence that counsel was deficient. 
Petty v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 632 (Tenn. Crim. App. July 19, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 782 (Tenn. Nov. 16, 2017). 

Although petitioner argued that trial counsel 
failed to include all grounds as to why a new 
trial should be granted, petitioner did not 
specify which issues should have been included 
and appeared to solely rely on trial counsel’s 
testimony at the post-conviction hearing that 
counsel believed the motion was insufficient. 
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Without proof to the contrary, deference was 
given to trial counsel’s tactical decisions. Petty 
v. State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 632 (Tenn. Crim. App. July 19, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
782 (Tenn. Nov. 16, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective because both defendant and counsel 
testified the two engaged in detailed discus- 
sions regarding the charges defendant faced, 
the evidence at issue, the strategy counsel 
would pursue, and the strengths and weak- 
nesses of his defense, and nothing indicated 
that counsel’s strategy was not sound; nothing 
in the record indicated that defendant’s plea 
was coerced or entered into involuntarily or as 
the result of fear; and he understood the op- 
tions he faced prior to entering his guilty plea, 
the sentencing associated with his plea, and the 
rights he waived upon entering the guilty plea. 
Hurst v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 706 (Tenn. Crim. App. Aug. 11, 
2017). 

Post-conviction court properly denied defen- 
dant’s petition for relief because he could not 
prove that he was prejudiced by his counsels’ 
representation based on their tactical decisions 
where the three-month old victim had both 
healing and fresh injuries, suffered significant, 
traumatic, and life-ending injuries while in 
defendant’s care, and counsel attempted to in- 
culpate the only other person present, an eight- 
year-old child, as the perpetrator of the victim’s 
injuries. Pegues v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 734 (Tenn. Crim. App. 
Aug. 17, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 901 (Tenn. Dec. 11, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied because, although appel- 
late counsel’s performance was deficient as she 
filed a brief asserting insufficiency of the evi- 
dence based on law no longer in effect, defen- 
dant failed to show that he was prejudiced by 
appellate counsel’s deficient performance as he 
did not show that the outcome would have been 
different even if appellate counsel filed a reply 
brief arguing the new sufficiency of the evi- 
dence standard; defendant further failed to 
assert what appealable issues were present 
that appellate counsel failed to pursue; and 
appellate counsel’s deficiencies did not rise to 
the level of structural defect constituting a 
complete denial of counsel. Byrd v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 749 
(Tenn. Crim. App. Aug. 24, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 823 
(Tenn. Nov. 16, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied because counsel was not 
ineffective for failing to adequately investigate 
and prepare defendant’s case as counsel talked 
to two of the officers involved and their state- 
ments were the same as what was in their 
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reports as far as to what they would testify to, 
and speaking to material witnesses to deter- 
mine the strength of a case was adequate 
investigation; because defendant failed to show 
that but for trial counsel’s performance the 
outcome would have been different as defen- 
dant would have faced a longer prison term had 
he gone to trial; and because defendant’s guilty 
plea was not coerced and was knowingly, vol- 
untarily, and intelligently entered. Gleaves v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 779 (Tenn. Crim. App. Aug. 30, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
863 (Tenn. Dec. 6, 2017). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied as trial counsel did not fail to 
explain the case and the witnesses against him 
because trial counsel testified at the hearing 
that she gave defendant access to his discovery 
materials through her website and that defen- 
dant was able to communicate with her 
through the website by sending her messages; 
trial counsel did not recall defendant’s giving 
her the name of any alibi witnesses; defendant 
did not produce the alibi witness that he 
claimed trial counsel was ineffective for failing 
to present to the trial court; and trial counsel 
did not promise defendant special parole. 
Tucker v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 789 (Tenn. Crim. App. Aug. 31, 
2017). 

Defendant’s petition for post-conviction relief 
from his second degree murder conviction was 
properly denied because trial counsel was not 
ineffective as trial counsel testified that, be- 
cause he knew the State’s position would be to 
portray defendant as a womanizing wife beater, 
he filed numerous pretrial motions in an effort 
to keep out such testimony; and trial counsel 
relied upon his experience in determining 
whether to object to the witnesses’ testimony 
about domestic abuse during the victim’s and 
defendant’s marriage, explaining that some- 
times it was better to remain silent than to 
draw the jury’s attention to it. Owens v. State, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 797 
(Tenn. Crim. App. Aug. 31, 2017). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied because the instruction to the 
jury that it had to unanimously have a reason- 
able doubt as to defendant’s guilt regarding the 
charged offense before it could acquit him and 
consider a lesser-included offense was sup- 
ported by the pattern jury instructions and the 
case law. Crim v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 804 (Tenn. Crim. App. 
Sept. 5, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 854 (Tenn. Dec. 6, 2017). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied because defendant did not 
present the testimony of the counselor from 
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Pennsylvania who initially interviewed the vic- 
tim regarding the abuse at the post-conviction 
hearing; and trial counsel testified that the 
victim had made one statement recorded by the 
Pennsylvania authorities which was relevant 
to the defense, but the record did not contain 
any testimony or other evidence regarding 
what the Pennsylvania counselor’s testimony 
would have been. Crim v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 804 (Tenn. Crim. 
App. Sept. 5, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 854 (Tenn. Dec. 6, 2017). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied because the record did not 
preponderate . against the post-conviction 
court’s finding that the issue of coercion 
through promises and the voluntariness of de- 
fendant’s confession was raised, and trial coun- 
sel did not provide deficient representation. 
Crim v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 804 (Tenn. Crim. App. Sept. 5, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 854 (Tenn. Dec. 6, 2017). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied because there was no reason- 
able probability that a jury instruction which 
clarified the mens rea elements of the crime of 
aggravated sexual battery would have resulted 
in acquittal on any of the offenses as the evi- 
dence established only an intentional touching, 
and there was no evidence that defendant’s 
numerous sexual crimes against his daughter 
were committed knowingly or recklessly but 
not intentionally. Crim v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 804 (Tenn. Crim. 
App. Sept. 5, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 854 (Tenn. Dec. 6, 2017). 

Defendant was not entitled to post-conviction 
relief because defendant failed to offer any 
evidence at a post-conviction hearing that the 
challenged actions of defendant’s counsel; fail- 
ure to call a witness to testify, failure to object 
to the testimony of a witness, failure to ad- 
equately prepare a witness to testify, failure to 
adequately question witnesses, failure to object 
to the admission of evidence, and failure to 
effectively cross examine witnesses were any- 
thing but tactical decisions made after ad- 
equate preparation for trial. Saitta v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 825 
(Tenn. Crim. App. Sept. 8, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied because trial counsel did 
not fail to conduct a reasonable investigation 
into the case as counsel secured the services of 
an investigator and conducted his own pretrial 
investigation, which included interviewing wit- 
nesses; defendant presented no fact or circum- 
stance of consequence that counsel failed to 
uncover during his pretrial investigation; a full 
hearing occurred during which defendant ex- 
pressed that he wished to testify in his own 
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defense, even understanding that he would be 
impeached by his prior convictions; and the 
statements that defendant called inconsistent 
statements were not inconsistent with the wit- 
ness’s testimony at trial. Russ v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 833 
(Tenn. Crim. App. Sept. 8, 2017). 

Denial of post-conviction relief was proper, 
because the inmate’s ineffective assistance of 
counsel claims failed, as counsel was not defi- 
cient for failing to object to a detective’s state- 
ment that defendant admitted there was an 
altercation given the inmate’s admission at 
trial that there was such an altercation and 
claim of self-defense, the DNA testing and evi- 
dence collection about which the inmate was 
complaining was neither practical nor would it 
have been helpful, and counsel testified that he 
did not call the inmate to testify at the sentenc- 
ing hearing because he was concerning about 
damaging evidence that could have been intro- 
duced through cross-examination. Moffitt v. 
State, — S.W3d —, 2017 Tenn. Crim. App. 
LEXIS 851 (Tenn. Crim. App. Sept. 18, 2017). 

Petitioner was properly denied post-convic- 
tion relief because he failed to establish that 
trial counsel was deficient in failing to file a 
motion to recuse the trial judge since he sub- 
mitted no evidence at the post-conviction hear- 
ing that there was a valid reason to request 
recusal; trial counsel, knowing that a motion to 
recuse a judge would be unsuccessful, properly 
weighed the benefits of whether a motion re- 
questing recusal would be necessary and rea- 
sonably concluded that it was not. Armstrong v. 
State, — S.W3d —, 2017 Tenn. Crim. App. 
LEXIS 871 (Tenn. Crim. App. Sept. 27, 2017). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of appellate 
counsel was properly denied because appellate 
counsel testified that he made a strategic deci- 
sion not to raise the suppression issue after 
considering the facts and the law as he did not 
believe that the appellate court would find that 
the issue had merit; and defendant did not 
show that the issue had any merit as the only 
evidence that defendant did not initiate contact 
with law enforcement was his testimony at the 
post-conviction hearing, which would not have 
been available to appellate counsel; and he 
agreed that the lieutenant read the Miranda 
warnings to him and that he waived his rights 
before making his statement. Rice v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 910 
(Tenn. Crim. App. Oct. 12, 2017). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of trial counsel 
was properly denied because trial counsel was 
not ineffective (1) in failing to request a jury 
instruction on corroboration of accomplice tes- 
timony as the witness was not an accomplice 
because the witness testified that defendant 
twice approached him and discussed robbing 
the victim, and both times he refused to help; 
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and defendant’s own statement did not impli- 
cate the witness in planning, committing, or 
sharing in the proceeds from the robbery; and 
(2) in failing to move for a judgment of acquittal 
on the basis of inconsistent verdicts as the proof 
supported defendant’s convictions for facilita- 
tion and felony murder. Rice v. State, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 910 (Tenn. 
Crim. App. Oct. 12, 2017). 

Court of criminal appeals concluded that the 
evidence in the record did not preponderate 
against the judgment of the post-conviction 
court denying post-conviction relief. Although 
petitioner argued that she received ineffective 
assistance of counsel based on counsel’s failure 
to call certain witnesses and introduce certain 
evidence, the court of criminal appeals declined 
to second-guess a reasonably based trial strat- 
egy. Crews v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 916 (Tenn. Crim. App. Oct. 
16, 2017). 

In a capital murder case, defendant’s petition 
for post-conviction relief was properly denied as 
counsel were not ineffective during the resen- 
tencing hearing in 2007 by failing to object to 
the State’s reliance on his previous juvenile 
conviction for first degree murder because 
counsel decided not to contest the prior convic- 
tion as they believed it could benefit their 
argument to the jury that defendant would 
never be released from prison if given a life 
sentence; and, even if counsel had decided to 
file the motion to strike consideration of defen- 
dant’s juvenile conviction, it would have been 
denied as there was no constitutional or statu- 
tory restriction against the use of defendant’s 
prior. juvenile conviction for first degree mur- 
der. Odom v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 922 (Tenn. Crim. App. Oct. 
20, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied as his original trial coun- 
sel were not ineffective because counsel ques- 
tioned each juror about whether their past 
experiences would affect their ability to remain 
impartial and neutral, and the jurors stated 
they could remain impartial despite their expe- 
riences; counsel moved to suppress defendant’s 
statement but were simply unsuccessful; defen- 
dant did not identify any potential witness 
counsel should have called to testify; at the 
time of defendant’s trial, there was no absolute 
prohibition to a juror being permitted to ques- 
tion a witness; and, in the failure to investigate 
claim, defendant failed to reference any other 
evidence his attorneys should have uncovered. 
Odom v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 922 (Tenn. Crim. App. Oct. 20, 
2017). 

In a capital murder case, defendant’s petition 
for post-conviction relief was properly denied as 
counsel were not ineffective at the second re- 
sentencing hearing in failing to investigate 
defendant’s guilt to determine whether a re- 
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sidual doubt defense was viable because defen- 
dant offered absolutely no evidence that coun- 
sel should have presented in support of a 
residual doubt defense during resentencing. 
Odom v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 922 (Tenn. Crim. App. Oct. 20, 
2017). 

In a capital murder case, defendant’s petition 
for post-conviction relief was properly denied as 
his counsel did not render ineffective assistance 
during the third sentencing hearing by not 
timely investigating, obtaining, and presenting 
evidence of his neurological and cognitive im- 
pairments in mitigation because counsel ex- 
plained that they chose not to focus their de- 
fense on defendant’s brain damage as counsel 
did not want evidence introduced that defen- 
dant could not control his impulses and would 
not attempt escape in the future because that 
would contradict their theory that defendant 
had become well-adjusted in prison, was 
viewed as a model inmate, and did not pose any 
future danger in prison. Odom v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 922 
(Tenn. Crim. App. Oct. 20, 2017). 

In a capital murder case, defendant’s petition 
for post-conviction relief was properly denied as 
counsel did introduce evidence at the 2007 
resentencing hearing that defendant suffered 
repeated sexual assaults as a child and adoles- 
cent to empathy from the jury, but counsel 
made a strategic decision to exclude extensive 
evidence relating to defendant’s time in a Mis- 
Sissippi prison as counsel was unsuccessfully in 
precluding opening the door to evidence about 
defendant’s prior escape from prison. Odom v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 922 (Tenn. Crim. App. Oct. 20, 2017). 

In a capital murder case, defendant’s petition 
for post-conviction relief was properly denied as 
counsel reviewed all relevant records, dis- 
cussed a possible mental health defense, con- 
sidered results from previous hearings, and 
decided, based upon defendant’s station in life 
at the time of the second resentencing hearing, 
that their best defense was to generate empa- 
thy through family testimony and demonstrate 
that defendant would not pose any future dan- 
ger because he would never be released from 
prison, even with a life sentence; and counsel 
did not err in calling a clinical psychologist as a 
witness to testify that defendant would con- 
tinue to thrive in the structured environment 
in prison if given a life sentence. Odom v. State, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 922 
(Tenn. Crim. App. Oct. 20, 2017). 

In a capital murder case, defendant’s petition 
for post-conviction relief was properly denied as 
counsels’ failure to present evidence of defen- 
dant’s brain damage at the 2007 resentencing 
hearing did not prejudice him because neither 
of defendant’s doctors could specifically state 
whether defendant’s brain damage affected his 
actions at the time of the murder; and both 
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doctors commented on défendant’s inability to 
control his impulses, something which trial 
counsel was keen on keeping from the jury as it 
would have hampered counsels’ theory of miti- 
gation that defendant would continue to thrive 
in the structured environment in prison if given 
a life sentence. Odom v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 922 (Tenn. Crim. 
App. Oct. 20, 2017). 

In a capital murder case, defendant’s petition 
for post-conviction relief was properly denied as 
counsel were not ineffective during closing ar- 
guments during the second resentencing hear- 
ing because, although the prosecutor repeat- 
edly referred to the crime scene photos during 
her closing remarks as the worst of the worst, 
in rebuttal, defense counsel attempted to de- 
fuse the State’s emphasis on the photographs 
and to dispute the fact that defendant’s case 
was the worst of the worst; and counsels’ re- 
marks were not an admission that defendant’s 
actions warranted the death penalty. Odom v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 922 (Tenn. Crim. App. Oct. 20, 2017). 

In a capital murder case, defendant’s petition 
for post-conviction relief was properly denied as 
counsel were not ineffective for failing to object 
to a statement made by the prosecutor during 
closing arguments in the 2007 resentencing 
hearing that defendant anally raped the victim 
when no evidence was introduced to support 
that statement because defense counsel were 
not questioned about why they did not object to 
the statement; trial counsel could have decided 
not to object for several valid reasons, including 
not wanting to emphasize the unfavorable 
statements; and trial counsel was not given the 
opportunity to explain why they did not object 
to the allegedly prejudicial remarks. Odom v. 
State, — S.W.38d —, 2017 Tenn. Crim. App. 
LEXIS 922 (Tenn. Crim. App. Oct. 20, 2017). 

In a capital murder case, defendant’s petition 
for post-conviction relief was properly denied as 
counsel were not ineffective for failing to object 
to the prosecutor’s definition of mitigation dur- 
ing closing arguments in the 2007 resentencing 
hearing because defendant did not demonstrate 
how trial counsels’ failure to object to the pros- 
ecutor’s remarks was anything other than a 
tactical decision; counsel were not asked why 
they did not object to that particular statement; 
and the jury was properly instructed on its duty 
under the law. Odom v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 922 (Tenn. Crim. 
App. Oct. 20, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive because defendant did not present as a 
witness at the post-conviction hearing the indi- 
vidual or individuals who he claimed should 
have been called to testify at trial; counsel’s 
decision not to introduce at trial the victim’s 
interview or have the victim’s examiner testify 
were strategic decisions designed to shield the 


677 


jury from further exposure to the victim’s state- 
ments about his sexual abuse by defendant; 
and counsel’s strategy also prevented the jury 
from hearing evidence that defendant had 
sexually abused other children. Lewis v. State, 
—S8.W.3d —, 2017 Tenn. Crim. App. LEXIS 929 
(Tenn. Crim. App. Oct. 23, 2017). 

Petitioner claimed trial counsel was ineffec- 
tive for failing to challenge his arrest warrant, 
but all questions as to the sufficiency of the 
arrest warrant were foreclosed by the finding of 
an indictment; he failed to show ineffective 
assistance of counsel for purposes of T.C.A. 
§ 40-30-110(f) and he was not entitled to relief. 
Belk v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 954 (Tenn. Crim. App. Nov. 8, 
2017). 

Petitioner failed to explain what more appel- 
late counsel should have done with regard to 
the suppression issue, and thus petitioner 
failed to show that appellate counsel was defi- 
cient or that he was prejudiced by any defi- 
ciency for purposes of T.C.A. § 40-30-110(f). 
Belk v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 954 (Tenn. Crim. App. Nov. 8, 
2017). 

Petitioner claimed he received ineffective as- 
sistance of counsel because counsel did not 
attempt to impeach an officer with his reasons 
for leaving the force, but there was testimony 
that the officer did not resign due to dishonesty, 
and petitioner failed to question the officer 
about his reasons for leaving during the post- 
conviction hearing; he failed to show ineffective 
assistance for purposes of T.C.A. § 40-30-110(f) 
and he was not entitled to relief. Belk v. State, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 954 
(Tenn. Crim. App. Nov. 8, 2017). 

Trial court denied the motion to suppress, 
which was affirmed on appeal, and petitioner 
failed to explain what more trial counsel should 
have done regarding the search warrant or the 
motion to suppress; thus, petitioner failed to 
show that trial counsel was deficient or that he 
was prejudiced by any deficiency, for purposes 
of T.C.A. § 40-30-110(f), and he was not en- 
titled to post-conviction relief. Belk v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 954 
(Tenn. Crim. App. Nov. 8, 2017). 

Even if trial counsel was deficient for not 
attempting to obtain a recording, petitioner 
failed to explain how the recording itself could 
have been beneficial to his case, and he further 
failed to show that providing a missing evi- 
dence instruction would have changed the out- 
come of the trial, such that he failed to show 
ineffective assistance of counsel for purposes of 
T.C.A. § 40-30-110(f) and he was not entitled to 
relief. Belk v. State, — S.W.38d —, 2017 Tenn. 
Crim. App. LEXIS 954 (Tenn. Crim. App. Nov. 
8, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied because the post-convic- 
tion court found that there was no basis to 
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suppress the drugs; and, even if trial counsel’s 
filing of the motion to suppress had not been 
circumvented by defendant’s entry of his guilty 
plea, he did not show that he was prejudiced by 
the failure to file the motion. Holley v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 949 
(Tenn. Crim. App. Nov. 9, 2017). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied because trial counsel did not 
interview one of the arresting officers as, given 
the officer’s version of the facts, she could not 
envision how his testimony would have aided 
defendant; trial counsel denied that defendant 
asked that she subpoena any of the victim’s 
children, and no proof was presented at the 
hearing as to how those witness would have 
testified; and trial counsel explained that the 
problem with using the recordings of jailhouse 
telephone calls between defendant and the vic- 
tim at a trial was that a number of the calls 
were initiated by defendant, which would have 
shown that he had violated the order of protec- 
tion. Parram v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 967 (Tenn. Crim. App. Nov. 
14, 2017). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied because defense counsel was 
prepared for a trial; counsel investigated the 
crime scene, reviewed discovery, and summa- 
rized witness statements; counsel said that he 
worked about 150 hours on defendant’s case 
and that he provided defendant with the dis- 
covery and the ballistic evidence; counsel met 
numerous times with defendant to review the 
evidence and to discuss the State’s plea offer; 
and he said he answered defendant’s questions 
regarding the plea offer, that he subpoenaed 
witnesses for the sentencing hearing, and that 
he was prepared for the sentencing hearing. 
Smith v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 959 (Tenn. Crim. App. Nov. 14, 
2017). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied because, given the fact that 
possession of the drugs could be attributed to 
the leaseholder, the decision not to assert 
standing to contest the search was a reasonable 
strategic decision, and the motion to suppress 
was unlikely to succeed. McCathern v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 962 
(Tenn. Crim. App. Nov. 14, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied because, although coun- 
sel’s advice to plead guilty constituted deficient 
performance, as by pleading guilty to aggra- 
vated burglary, defendant acknowledged that 
he intended to possess cocaine with the intent 
to sell or deliver it, and that he actually pos- 
sessed the cocaine, defendant was not preju- 
diced by counsel’s deficient performance as he 
did not show a reasonable probability that the 
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jury would have entertained reasonable doubt 
regarding the drug charge had he not acknowl- 
edged guilt of the aggravated burglary charge 
because he entered an apartment that ap- 
peared to function solely as a cocaine dispen- 
sary with co-defendant, who had cocaine, a gun, 
and two sets of scales. McCathern v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 962 
(Tenn. Crim. App. Nov. 14, 2017). 

Petition for post-conviction relief alleging in- 
effective assistance of counsel was properly 
denied because the appellate court agreed that 
defendant’s sister would not have been a help- 
ful trial witness, considering her lackadaisical 
attitude at the evidentiary hearing and inabil- 
ity to remember how many theft and shoplift- 
ing convictions she had; regarding the failure to 
hire an investigator, the post-conviction court 
determined that defendant had failed to prove 
that a police officer and one of the victims were 
having an affair or that an investigator could 
have discovered that; and counsel testified as to 
his several meetings with defendant, who failed 
to prove the trial outcome would have been 
different had there been additional meetings. 
Forbes v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 972 (Tenn. Crim. App. Nov. 17, 
2017). 

Defendant’s petition for post-conviction relief 
was properly denied as lead counsel was not 
ineffective for failing to object and properly 
cross-examine the doctor who performed the 
victim’s autopsy because lead counsel’s attempt 
to impeach the doctor, although ill-advised 
given that lead counsel mistakenly stated that 
the doctor said the car backed over the victim, 
was not deficient because lead and co-counsel 
believed that the doctor had confirmed defen- 
dant’s version of the incident at a prior hearing 
and had weighed the possible benefits of im- 
peaching the doctor with a prior statement that 
confirmed defendant’s story against the pos- 
sible risks, including the doctor’s denial that 
she had said that defendant’s car backed over 
the victim. Cornwell v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 994 (Tenn. Crim. App. 
Dec. 1, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied as lead counsel was not 
ineffective because defendant failed to show 
that he was prejudiced by lead counsel’s han- 
dling of the McDaniel hearing request as the 
testimony of the doctor who performed the 
victim’s autopsy about the direction defen- 
dant’s car was traveling when it struck the 
victim, and specifically her testimony about the 
injuries left by the car’s heat shield, was not 
outside her area of expertise; there was no error 
in the doctor’s opinion that the manner of death 
was homicide; and lead counsel was aware of 
the doctor’s opinions regarding the manner of 
death and direction of travel of defendant’s car, 
and he had extensively prepared for the doc- 
tor’s testimony. Cornwell v. State, — S.W.3d —, 
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2017 Tenn. Crim. App. LEXIS 994 (Tenn. Crim. 
App. Dec. 1, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied because there was no evi- 
dence in the trial record that the trial judge 
ever expressed dissatisfaction or disagreement 
with the weight of the evidence or that he had 
absolved himself of his responsibility to act as 
the thirteenth juror as he denied defendant’s 
motion for new trial in a written order that 
stated the verdict of the jury was specifically 
approved by the court, which was sufficient to 
establish that the trial judge approved the 
verdict as the thirteenth juror. Cornwell v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 994 (Tenn. Crim. App. Dec. 1, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied because there was nothing 
in the trial court record or the appellate court’s 
opinion on direct appeal that would demon- 
strate a specific bias against defendant as no 
evidence showed that the trial judge’s out-of- 
court misconduct pierced the veil of judicial 
impartiality in defendant’s trial proceedings; 
and the evidence did not show that the trial 
judge was impaired, based on an addiction to 
pain killers, during the trial or in denying 
defendant’s motion for new trial. Cornwell v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 994 (Tenn. Crim. App. Dec. 1, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied as lead counsel was not 
ineffective because defendant did not establish 
that he was prejudiced by lead counsel’s failure 
to timely inspect defendant’s car as there was 
no exculpatory evidence to be preserved on 
defendant’s car; and, despite the fact that the 
car had been stored outside, defendant’s expert 
accident reconstructionist was still able to 
opine that the physical evidence was consistent 
with defendant’s explanation of the incident in 
which the victim was run over by defendant’s 
car and to testify that he did not believe that 
the officers’ opinions that the victim was struck 
in one direction could be proven by the evi- 
dence. Cornwell v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 994 (Tenn. Crim. App. 
Dec. 1, 2017). 

Trial counsel’s actions met an objective stan- 
dard of reasonableness and petitioner failed to 
establish that he received ineffective assistance 
of counsel or that he was prejudiced by trial 
counsel’s actions. Although petitioner claimed 
in his petition for post-conviction relief that he 
would not have pleaded guilty, none of the 
deficiencies in representation alleged by peti- 
tioner created a reasonable probability that 
petitioner would not have pled guilty. Cline v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 999 (Tenn. Crim. App. Dec. 4, 2017). 

Inmate was not entitled to post-conviction 
relief based on trial counsel’s alleged ineffective 
assistance because (1) witness testimony not 
presented was cumulative or not exculpatory, 
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(2) the inmate showed no crime scene contami- 
nation, (3) the inmate’s informed choice not to 
testify barred claiming counsel did not prepare 
the inmate to testify, and (4) the inmate’s 
failure to show deficient performance barred 
showing prejudice through a juror’s testimony. 
Kiser v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 1047 (Tenn. Crim. App. Dec. 21, 
2017). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive for failing to obtain the preliminary hear- 
ing transcript and to impeach the victim with 
her prior statement and testimony because the 
recording of the hearing was not transcribed as 
it was inaudible; counsel aggressively cross- 
examined the victim at the trial using counsel’s 
notes from the preliminary hearing; the discov- 
ery material was available to defendant and his 
counsel, and defendant could have alerted his 
counsel to genuine conflicts; counsel’s examina- 
tion of witnesses and his objections showed his 
preparation and purpose; and the victim iden- 
tified defendant as the person who held her 
against her will in a vehicle and who shot her. 
Overton v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 4 (Tenn. Crim. App. Jan. 4, 
2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because trial coun- 
sel was not ineffective for improperly advising 
petitioner; petitioner did not testify at the hear- 
ing regarding the substance of the testimony he 
would have given but for counsel’s alleged er- 
roneous advice. McNeal v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 7 (Tenn. Crim. 
App. Jan. 5, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because appellate 
counsel was not ineffective for failing to raise 
an issue of the violation of petitioner’s consti- 
tutional rights due to admission of a video 
recording; petitioner cited no legal authorities 
that supported suppression or exclusion of the 
video recording, and he failed to identify any 
pertinent information counsel lacked due to 
counsel’s failure to meet with him before filing 
the appellate brief. McNeal v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 7 (Tenn. 
Crim. App. Jan. 5, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because trial coun- 
sel was not ineffective for failing to file a motion 
to suppress the video recording of the drug 
transaction; the evidence supported the deter- 
minations that petitioner failed to present evi- 
dence to support suppression and that counsel 
decided as a matter of strategy not to file the 
motion to suppress and to instead address the 
issue by objecting to the evidence as not show- 
ing an exchange of drugs. McNeal v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 7 
(Tenn. Crim. App. Jan. 5, 2018). 
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Post-conviction court properly denied peti- 
tioner post-conviction relief because trial coun- 
sel did not fail to prepare adequately for trial 
the evidence supported the post-conviction 
court’s decision to credit counsel’s testimony 
regarding his preparations for the trial, includ- 
ing his meetings with petitioner and their re- 
view of the evidence. McNeal v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 7 (Tenn. 
Crim. App. Jan. 5, 2018). 

Trial court properly denied petitioner post- 
conviction relief because he failed to offer any 
proof of ineffective assistance of trial counsel; 
petitioner failed to present a witness that could 
have offered testimony exonerating him, failed 
to present an expert to refute the State’s medi- 
cal proof, and failed to present any proof in 
support of his claim that he was not competent 
to stand trial. Valentine v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 19 (Tenn. Crim. 
App. Jan. 10, 2018). 

Court of criminal appeals concluded that 
trial counsel was effective in his representation 
of appellant and that appellant knowingly and 
voluntarily entered his guilty plea in exchange 
for his immediate release. Accordingly, the 
post-conviction court properly denied appel- 
lant’s petition for post-conviction relief. Valen- 
tino v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 24 (Tenn. Crim. App. Jan. 11, 
2018). 

Petitioner was not entitled to post-conviction 
relief due to ineffective assistance of counsel 
because an eyewitness expert witness was not 
called to testify at the post-conviction hearing, 
as petitioner failed to prove prejudice. In addi- 
tion, petitioner failed to present any evidence 
at the post-conviction hearing to show what 
trial counsel should have presented to substan- 
tiate that a Batson challenge as to the racial 
makeup of the jury pool and/or the trial jury 
would have been successful. Brewer v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 30 
(Tenn. Crim. App. Jan. 16, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective for failing to call a witness because 
counsel testified that defendant did not provide 
her with any contact information for the wit- 
ness; although counsel’s investigator happened 
to find the witness on one occasion, and inter- 
viewed him, counsel explained that it was her 
practice to personally interview witnesses be- 
fore calling them to testify at trial; counsel 
made attempts to locate the witness to talk to 
him face to face but she was unable to do so, 
and her investigator was also unable to locate 
the witness a second time; and counsel’s stra- 
tegic decision not to subpoena a witness that 
she did not interview was entitled to deference. 
Wright v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 31 (Tenn. Crim. App. Jan. 16, 
2018). 


40-30-110 


Defendant’s petition for post-conviction re- 
lief, alleging ineffective assistance of counsel, 
was properly denied because trial counsel re- 
counted an adequate investigation of the facts, 
adequate communication with defendant, and 
adequate negotiations with the State; defen- 
dant failed to prove that, but for any error by 
trial counsel, he would not have pleaded guilty 
and would have insisted on going to trial as 
defendant stated that he was terrified of a trial; 
and defendant did not show that his pleas were 
entered unknowingly or involuntarily as the 
transcript of the plea colloquy showed that he 
indicated that he understood each right that he 
was giving up and that he voluntarily waived 
each right. Henry v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 46 (Tenn. Crim. App. 
Jan. 23, 2018). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied because the trial court accu- 
rately informed defendant that a conviction of 
first degree murder carried an automatic sen- 
tence of life imprisonment, which equated to a 
service of 100 percent of 60 years minus any 
eligible credits up to 15 percent; accurately 
informing defendant of the potential sentence 
did not equate to a threat or an act of coercion 
on the part of the trial court; a contentious 
relationship with counsel, standing alone, 
would not entitle defendant to relief; and noth- 
ing in the record suggested that counsel repre- 
sented defendant with anything less than the 
constitutionally required zeal. Warlick v. State, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 74 
(Tenn. Crim. App. Jan. 31, 2018). 

Post-conviction court did not err in denying 
appellant’s petition for post-conviction relief. 
Although appellant contended that his guilty 
pleas were not knowingly and voluntarily en- 
tered because his trial counsel was ineffective 
in explaining the possible sentencing outcomes 
to him, the post-conviction court accredited 
trial counsel’s testimony that she explained to 
appellant that his sentences would be up to the 
trial court and that his chances of getting a 
six-year sentence were slim to none. Lancaster 
v. State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 77 (Tenn. Crim. App. Feb. 2, 2018). 

Trial counsel’s advice that petitioner testify 
was a matter of trial strategy, which was not 
second-guessed on appeal, and because under 
T.C.A. § 40-30-110 petitioner failed to testify 
that he did not understand his rights and the 
consequences of his decision to testify, he could 
not demonstrate that the evidence preponder- 
ated against the post-conviction court’s deter- 
minations. Johnson v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 87 (Tenn. Crim. App. 
Feb. 8, 2018). 

Evidence was consistent with the post-con- 
viction court’s conclusion that trial counsel met 
multiple times with petitioner, investigated the 
case, and was prepared for trial, and petitioner 
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did not present an expert witness at the post- 
conviction hearing or submit records he 
claimed trial counsel should have presented at 
trial, and thus, for purposes of T.C.A. § 40-30- 
110(f), he failed to present any evidence of 
prejudice, even if trial counsel had rendered 
deficient performance. Nelson v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 135 
(Tenn. Crim. App. Feb. 22, 2018). 

It was proper to deny petitioner post-convic- 
tion relief because petitioner’s guilty plea was 
not involuntarily and unknowingly entered on 
the ground that trial counsel was ineffective; 
trial counsel did not misinform petitioner about 
the amount of time he would actually have to 
serve before he could be released from prison 
because petitioner was properly informed by 
trial counsel and the trial court that he could 
receive sentencing credits to reduce his sen- 
tence by fifteen percent. Shade v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 154 
(Tenn. Crim. App. Feb. 27, 2018). 

It was proper to deny petitioner post-convic- 
tion relief because petitioner’s guilty plea was 
not involuntarily and unknowingly entered on 
the ground that trial counsel was ineffective; 
trial counsel testified that he met with peti- 
tioner several times and spoke with the detec- 
tive, the prosecutor, and the victim’s attorney 
and that he discussed the State’s discovery 
response with petitioner. Shade v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 154 
(Tenn. Crim. App. Feb. 27, 2018). 

Although petitioner alleged that his trial 
counsel was ineffective by calling an alibi wit- 
ness whose testimony was not favorable to 
petitioner, the court of criminal appeals con- 
cluded that the post-conviction court did not err 
when it held that petitioner failed to establish 
that trial counsel was ineffective. The court of 
criminal appeals agreed with the post-convic- 
tion court that trial court that trial counsel 
made a reasonable, tactical decision to call the 
alibi witness and that the jury resolved the 
conflicts in the testimony in favor of the State. 
Taylor v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 157 (Tenn. Crim. App. Feb. 28, 
2018). 

Defendant’s petition for post-conviction relief 
was properly denied as he failed to establish 
that he was prejudiced by trial counsel’s not 
calling a mental health expert at trial because 
defendant did not present an expert at the 
post-conviction hearing to testify regarding his 
mental state at the time of the offenses; fur- 
thermore, the record belied defendant’s claim 


that counsel failed to even explore the possibil- 


ity of calling such an expert as counsel testified 
that defendant was examined by an expert for 
the State and her own expert, and both con- 
cluded that defendant was competent at the 
time of the offenses and to stand trial; and 
counsel questioned witnesses about defendant’s 
performance in school and his learning disabili- 
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ties. Craft v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 197 (Tenn. Crim. App. Mar. 
16, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because trial counsel was 
not ineffective for failing to file a motion to 
sever his case from his codefendant as both 
defendant and codefendant maintained that 
they were forced to commit the robbery by a 
gang leader; codefendant’s statement and tes- 
timony backed-up defendant’s claim of duress; 
and the identity of the actual shooter was of no 
consequence given that the State proceeded at 
trial on a theory of criminal responsibility; 
further, defendant’s main argument that the 
admission of codefendant’s statement at trial 
violated his right to confrontation was belied by 
the record as codefendant testified at trial and 
was cross-examined by trial counsel. Craft v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 197 (Tenn. Crim. App. Mar. 16, 2018). 

Post-conviction court did not err in denying 
petitioner post-conviction relief because peti- 
tioner failed to establish that trial counsel 
never informed him that he would receive a 
sentence of life without the possibility of parole 
if he were convicted; the post-conviction court 
accredited trial counsel’s testimony that he 
explained to petitioner that he faced a life 
sentence without the possibility of parole and 
that petitioner knew of the consequences if he 
went to trial and lost. Timmons v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 205 
(Tenn. Crim. App. Mar. 20, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because trial counsel was 
not ineffective for failing to seek a mental 
evaluation or to present an expert witness to 
support his duress defense as there was no 
evidence presented at the post-conviction hear- 
ing that defendant suffered from any mental 
condition that would have warranted a mental 
evaluation; defendant failed to present the tes- 
timony of an expert at the evidentiary hearing 
to explain what, if any, mental health evidence 
trial counsel should have advanced at trial; and 
defendant presented no psychological expert or 
any other evidence to establish how such an 
expert would have bolstered defendant’s duress 
defense. Evans v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 216 (Tenn. Crim. App. 
Mar. 22, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because trial counsel was 
not ineffective for failing to adequately prepare 
him for cross-examination because counsel tes- 
tified that he and his investigator spoke to 
defendant about testifying at trial and ex- 
plained to him what they were needing and 
what his primary defense was going to be; and 
defendant failed to establish his factual allega- 
tions with respect to that issue by clear and 
convincing evidence as defendant did not tes- 


tify at the postconviction hearing. Evans v. — 
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State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 216 (Tenn. Crim. App. Mar. 22, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as plea counsel was not 
ineffective because, at the post-conviction hear- 
ing, plea counsel testified that he met with 
defendant multiple times, reviewed all of the 
discovery materials, and successfully bar- 
gained with the State for a lower sentence for 
defendant. Cobb v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 273 (Tenn. Crim. App. 
Apr. 12, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive in failing to communicate with defendant 
because counsel stated that he and defendant 
did not have any trouble communicating and 
that defendant cooperated with him; and defen- 
dant, who called trial counsel to testify at the 
hearing, did not question counsel about his 
trial or appellate strategy, any plea offers, or 
counsel’s communications with defendant 
about potential punishments under the Drug- 
Free School Zone Act. Grimes v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 298 
(Tenn. Crim. App. Apr. 19, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as he was not entitled to 
relief based on counsel’s alleged ineffective as- 
sistance in failing to argue the preindictment 
delay issue competently on direct appeal be- 
cause he failed to show that the State caused 
the delay to gain a tactical advantage or that he 
was prejudiced by the delay; and he failed to 
present any proof of prejudice at the post- 
conviction evidentiary hearing. Grimes v. State, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 298 
(Tenn. Crim. App. Apr. 19, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because he failed to show 
that he received ineffective assistance of coun- 
sel based on counsel’s failure to raise a speedy 
trial violation on direct appeal of his conviction 
as he did not provide any reason for the delay at 
the post-conviction evidentiary hearing; and he 
failed to present any proof at the hearing to 
show he was prejudiced by the delay because he 
offered no explanation as to how two witnesses 
who could not be located would have helped his 
case and did not present the witnesses at the 
evidentiary hearing, and the appellate court 
could not speculate on what benefit those wit- 
nesses might have offered to defendant’s case. 
Grimes v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 298 (Tenn. Crim. App. Apr. 19, 
2018). 

Defendant’s motion for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive because counsel’s reasoning for not object- 
ing to the testimony of defendant’s ex-wife 
about the victim’s purpose in providing her 
with a handgun or to the testimony of the 
ex-wife’s sister about defendant’s prior threats 
were reasonably based trial strategies; coun- 
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sel’s decisions to introduce evidence of defen- 
dant’s character for peacefulness and refrain 
from questioning potential jurors about domes- 
tic violence were reasonable trial strategies; 
and defendant did not show how counsel’s fail- 
ure to seek suppression of the search warrant 
based on an insufficient description of defen- 
dant’s property would have affected the out- 
come of his trial. Rogers v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 305 (Tenn. Crim. 
App. Apr. 23, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because petitioner 
was unable to present any specific facts of trial 
counsel’s ineffectiveness; petitioner confirmed 
at the post-conviction hearing that she never 
attempted to visit or call trial counsel about her 
case, and counsel testified that he set several 
appointments with petitioner, but she failed to 
appear at any. Barnett v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 338 (Tenn. Crim. 
App. Apr. 27, 2018). 

Petitioner failed to establish deficient perfor- 
mance or prejudice as a result of counsel’s 
inability to communicate with him, and thus he 
was not entitled to relief; the breakdown in 
communication was not attributable to counsel, 
but rather petitioner’s refusal to meet with her, 
counsel was ready for trial, but petitioner chose 
to enter a guilty plea, and a review of the guilty 
plea colloquy showed that petitioner was fully 
aware of the consequences of entering his plea, 
despite his claim of being inhibited by mari- 
juana. Anderson v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 365 (Tenn. Crim. App. 
May 10, 2018). 

In a case in which defendant was convicted of 
aggravated child neglect or endangerment and 
child abuse, defendant’s petition for post-con- 
viction relief was properly denied as counsel 
was not ineffective for failing to cross-examine 
a worker for the Department of Children’s 
Services (DCS) with the DCS case recording 
summary as counsel thoroughly questioned the 
worker about the allegations regarding nutri- 
tional neglect; the worker explained that she 
did not trust defendant’s ex-husband, that his 
communications only prompted her to continue 
her investigation, and that she built her case 
based on the children’s disclosures; and defen- 
dant failed to allege which portions of the case 
recording summary should have been used on 
cross-examination. Kent v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 372 (Tenn. Crim. 
App. May 14, 2018). 

In a case in which defendant was convicted of 
two counts of aggravated child neglect or en- 
dangerment and two counts of child abuse, 
defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive for failing to file a motion to change venue 
based on pretrial publicity because counsel de- 
termined that there was no credible basis for 
filing the motion; the prospective jurors were 
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questioned about their knowledge of the allega- 
tions, parties, victims, and witnesses in the 
case, and those jurors who indicated they had 
prior knowledge or knew anyone involved in 
the case were dismissed; and defendant did not 
present any evidence of actual bias or prejudice 
in the selected jury. Kent v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 372 (Tenn. Crim. 
App. May 14, 2018). 

In a case in which defendant was convicted of 
two counts of aggravated child neglect or en- 
dangerment and two counts of child abuse, 
defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive for failing to call the victims’ uncle as a 
witness because his testimony was not material 
to the defense as he did not spend much time 
with the victims when the abuse occurred; the 
uncle stated that he did not know if he could 
have testified about the victims’ truthfulness; 
and the photographs showing the victims cel- 
ebrating holidays and participating in fun ac- 
tivities were not in the uncle’s possession at the 
time of trial and were not material as they 
depicted events occurring before 2008 and 
2009. Kent v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 372 (Tenn. Crim. App. May 
14, 2018). 

In a case in which defendant was convicted of 
two counts of aggravated child neglect or en- 
dangerment and two counts of child abuse, 
defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive for advising defendant not to testify at trial 
because defendant made her own decision not 
to testify based on the strategic recommenda- 
tion of trial counsel; trial counsel stated that he 
advised defendant against testifying as she 
tended not to answer questions directly and 
failed to see her actions from the perspective of 
others; and trial counsel had concerns about 
the allegations to which defendant admitted in 
her interview with a doctor. Kent v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 372 
(Tenn. Crim. App. May 14, 2018). 

Although trial counsel was ineffective by fail- 
ing to request a jury instruction regarding 
accomplice testimony, the post-conviction court 
did not err in denying relief because defendant 
failed to show that defendant was prejudiced by 
the absence of the instruction as there was 
sufficient evidence, wholly apart from the ac- 
complice’s testimony, from which the jury could 
have found defendant guilty of the offenses 
beyond a reasonable doubt. Boatwright v. State, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 397 
(Tenn. Crim. App. May 22, 2018). 

Although trial counsel’s failure to learn of a 
victim’s recanting statement made to an inves- 
tigator constituted deficient performance, de- 
fendant failed to prove that defendant was 
prejudiced by the deficiency because even if the 
victim had been asked about making the prior 
inconsistent statement at trial, and had denied 
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making it, the investigator’s testimony would 
not have changed the outcome of the trial as the 
victim testified about the events in the robbery 
and said that the victim was able to identify 
defendant’s voice and face. Boatwright v. State, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 397 
(Tenn. Crim. App. May 22, 2018). 


8. —Clear and Convincing Evidence. 

Civil standard for mental incompetence ad- 
opted in State v. Nix, applies to a competency 
determination during post-conviction proceed- 
ings; to trigger a hearing on competency, a 
petitioner must make a prima facie showing of 
incompetence by submission of affidavits, depo- 
sitions, medical reports, or other credible evi- 
dence. A petitioner bears the burden of proving 
that he or she is incompetent by clear and 
convincing evidence; a finding of incompetence 
requires neither a stay of the post-conviction 
proceedings nor abeyance of individual issues; 
a trial court should appoint, if necessary, a next 
friend or guardian ad litem to pursue the action 
on behalf of the petitioner. Reid v. State, 197 
S.W.3d 694, 2006 Tenn. LEXIS 555 (Tenn. 
2006), rehearing denied, — S.W.3d —, 2006 
Tenn. LEXIS 643, (Tenn. 2006). 

Dismissal of petitioner’s, an inmate’s, peti- 
tion for post-conviction relief was appropriate 
because he failed to prove by clear and convinc- 
ing evidence under T.C.A. § 40-30-110(f) that 
he received the ineffective assistance of coun- 
sel. In part, the inmate failed to prove that his 
counsel was ineffective for failing to move to 
suppress a tape recording provided by the 
state’s informant; however, the inmate failed to 
prove that the motion would have been granted 
if presented and failed to prove deficient perfor- 
mance or prejudice from counsel’s decision not 
to pursue the motion to suppress. Wilkerson v. 
State, — S.W.3d —, 2010 Tenn. Crim. App. 
LEXIS 587 (Tenn. Crim. App. July 14, 2010), 
appeal denied, — S.W.3d —, 2010 Tenn. LEXIS 
1193 (Tenn. Dec. 8, 2010), cert. denied, Wilker- 
son v. Tennessee, 180 L. Ed. 2d 856, 131 S. Ct. 
3035, 564 U.S. 1025, 2011 U.S. LEXIS 4727 
(U.S. 2011). 

Dismissal of petitioner’s, an inmate’s, peti- 
tion for post-conviction relief was appropriate 
because he failed to prove by clear and convinc- 
ing evidence under T.C.A. § 40-30-110(f) that 
he received the ineffective assistance of coun- 
sel. In part, although the inmate contended 
that his trial counsel was ineffective for not 
filing a motion for the arrest histories of the 
witnesses testifying at trial, the post-conviction 
court found that the State had no obligation to 
turn over arrest histories of witnesses and even 
if it were required, there was no proof that the 
histories would have changed the outcome of 
the case. Wilkerson v. State, — S.W.3d —, 2010 
Tenn. Crim. App. LEXIS 587 (Tenn. Crim. App. 
July 14, 2010), appeal denied, — S.W.3d —, 
2010 Tenn. LEXIS 1193 (Tenn. Dec. 8, 2010), 
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cert. denied, Wilkerson v. Tennessee, 180 L. Ed. 
2d 856, 131 S. Ct. 3035, 564 U.S. 1025, 2011 
U.S. LEXIS 4727 (U.S. 2011). 

Dismissal of petitioner’s, an inmate’s, peti- 
tion for post-conviction relief was appropriate 
because he failed to prove by clear and convinc- 
ing evidence under T.C.A. § 40-30-110(f) that 
he received the ineffective assistance of coun- 
sel. In part, he failed to prove that had his trial 
counsel argued for concurrent sentences, that 
the sentences would have been ordered to be 
served concurrently; the trial court, in sentenc- 
ing him, noted his lack of credibility, his lack of 
remorse, and his “atrocious” criminal history. 
Wilkerson v. State, — S.W.3d —, 2010 Tenn. 
Crim. App. LEXIS 587 (Tenn. Crim. App. July 
14, 2010), appeal denied, — S.W.3d —, 2010 
Tenn. LEXIS 1193 (Tenn. Dec. 8, 2010), cert. 
denied, Wilkerson v. Tennessee, 180 L. Ed. 2d 
856, 1381 S. Ct. 3035, 564 U.S. 1025, 2011 US. 
LEXIS 4727 (U.S. 2011). 

Dismissal of petitioner’s, an inmate’s, peti- 
tion for post-conviction relief was appropriate 
because he failed to prove by clear and convinc- 
ing evidence under T.C.A. § 40-30-110(f) that 
he received the ineffective assistance of coun- 
sel. In part, the inmate failed to prove that trial 
counsel was deficient in failing to pursue a 
motion to sever the inmate’s offenses for trial 
because the inmate had told counsel before trial 
that the confidential informant who purchased 
the drugs from the inmate would not appear at 
trial; the attorney therefore decided not to 
pursue the motion for severance because, if the 
confidential informant did not testify, the State 
would have had a difficult, if not impossible, 
prosecution of the inmate. Wilkerson v. State, 
— §.W.3d —, 2010 Tenn. Crim. App. LEXIS 587 
(Tenn. Crim. App. July 14, 2010), appeal de- 
nied, — S.W.3d —, 2010 Tenn. LEXIS 1193 
(Tenn. Dec. 8, 2010), cert. denied, Wilkerson v. 
Tennessee, 180 L. Ed. 2d 856, 131 S. Ct. 3035, 
564 U.S. 1025, 2011 U.S. LEXIS 4727 (U.S. 
2011). 

Nothing in the record preponderated against 
the post-conviction court’s findings that peti- 
tioner failed to prove by clear evidence that 
counsel’s performance was deficient, as counsel 
met with petitioner several times to discuss the 
case, plus counsel negotiated a settlement with 
the State. Rye v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 79 (Tenn. Crim. App. Feb. 5, 
2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 293 (Tenn. Apr. 7, 2016). 

Nothing in the record preponderated against 
the post-conviction court’s findings that peti- 
tioner was not entitled to relief on the basis 
that his plea was entered involuntarily or un- 
knowingly, as counsel explained the terms of 
the agreement to him, and ineffective assis- 
tance was not shown, plus the trial court dis- 
cussed the ramifications of the guilty plea with 
petitioner, who understood the plea and knew 
what he was doing. Rye v. State, — S.W.3d —, 
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2016 Tenn. Crim. App. LEXIS 79 (Tenn. Crim. 
App. Feb. 5, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 293 (Tenn. Apr. 7, 2016). 

Post-conviction court properly denied peti- 
tioner relief because he failed to present clear 
and convincing evidence to show that trial 
counsel was deficient; the post-conviction court 
accredited co-counsel’s testimony regarding 
trial counsel’s representation. Davis v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 252 
(Tenn. Crim. App. Apr. 4, 2016), appeal denied, 
— §.W.3d —, 2016 Tenn. LEXIS 603 (Tenn. 
Aug. 18, 2016). 

Post-conviction court properly denied peti- 
tioner’s application for post-conviction relief 
because the evidence did not preponderate 
against its findings that petitioner’s counsel 
were not ineffective; it accredited the testimony 
of counsel, finding that petitioner was advised 
that he was potentially a Range II offender. 
Haase v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 347 (Tenn. Crim. App. May 9, 
2016). 

Petitioner provided no legal basis for counsel 
to have objected to expert witnesses’ testimony 
and thus defendant failed to prove his ineffec- 
tive assistance allegations by clear and con- 
vincing evidence; he was not entitled to post- 
conviction relief in this regard. Cole v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 355 
(Tenn. Crim. App. May 11, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 715 
(Tenn. Sept. 26, 2016). 

Defendant did not meet defendant’s burden 
of showing by clear and convincing evidence 
that defendant was entitled to post-conviction 
relief, based upon trial counsel’s failure to pro- 
vide effective assistance, because the witnesses 
whom defendant proposed to have testify were 
either not able to testify about the alleged rape 
incident or were a liability due to their having 
been victims of a robbery by defendant. More- 
over, trial counsel chose a reasonable strategy 
of impeaching the victim because of the victim’s 
multiple inconsistent statements. Cooper v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 412 (Tenn. Crim. App. June 3, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
549 (Tenn. Aug. 18, 2016). 

Defendant failed to prove by clear and con- 
vincing evidence that trial counsel’s represen- 
tation was deficient or prejudicial because de- 
fendant failed to show that defendant was not 
sufficiently informed of the charges or that 
defendant was prejudiced by an alleged vari- 
ance in the indictments; trial counsel informed 
defendant, on more than one occasion, of defen- 
dant’s sentencing range and offender classifica- 
tion; and defendant failed to introduce into 
evidence a copy of the notice of enhancement 
for a defective notice of enhancement claim. 
Watts v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 4387 (Tenn. Crim. App. June 14, 
2016). 
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Post-conviction court did not err in finding 
that petitioner had not proven by clear evi- 
dence that he had received ineffective assis- 
tance of counsel, as one of the prosecutors 
testified that he did not observe counsel sleep- 
ing during the trial and that it seemed that 
counsel was paying attention, plus as to other 
claims, petitioner failed to prove prejudice; the 
evidence against him was overwhelming, coun- 
sel presented the only plea offer given by the 
State, and petitioner failed to show a connec- 
tion between counsel’s subsequent disbarment 
and petitioner’s claims. Flores v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 459 
(Tenn. Crim. App. June 29, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 789 
(Tenn. Oct. 19, 2016). 

Post-conviction court did not err in finding 
that petitioner had not proven by clear and 
convincing evidence, that he had received the 
ineffective assistance of counsel; co-counsel, 
who had medical training and experience, 
stated that his review of the medical records led 
him to the same conclusions as the State’s 
expert, both counsels testified that after re- 
viewing the proposed defense expert’s affidavit, 
they still believed that his testimony would not 
have benefited the case, and thus he was not 
prejudiced by counsels’ failure to retain an 
expert witness and petitioner was not entitled 
to post-conviction relief. Barlow v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 672 
(Tenn. Crim. App. Sept. 9, 2016). 

On direct appeal, it was determined that any 
incidents of alleged prosecutorial misconduct 
did not affect the outcome of the trial, and thus 
petitioner had not proven by clear and convinc- 
ing evidence that he was prejudiced by coun- 
sels’ failure to object to the State’s closing 
argument, and petitioner was not entitled to 
post-conviction relief. Barlow v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 672 
(Tenn. Crim. App. Sept. 9, 2016). 

Petitioner failed to establish that co-counsel 
had an actual conflict of interest; petitioner 
knew co-counsel had worked with the hospital 
experts and he was fine with co-counsel still 
representing him, co-counsel’s interaction with 
these experts did not present an actual conflict 
in that he was not representing differing inter- 
ests, plus co-counsel was not hindered in his 
ability to cross-examine the experts, and thus 
petitioner was not entitled to post-conviction 
relief. Barlow v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 672 (Tenn. Crim. App. Sept. 
9, 2016). 

Though petitioner alleged numerous defi- 
ciencies of counsel on appeal, he failed to ad- 
dress how any of the alleged deficiencies preju- 
diced the proceedings; on review, the court was 
not required to address the strength of the 
specific deficiencies alleged and there were suf- 
ficient grounds to deny petitioner’s claim for 
post-conviction relief without further analysis, 
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and he was not entitled to relief based on 
ineffective assistance of counsel. Mays v. State, 
— §8.W.3d —, 2016 Tenn. Crim. App. LEXIS 679 
(Tenn. Crim. App. Sept. 9, 2016). 

Record was absent any evidence that trial 
counsel failed to file necessary motions on be- 
half of petitioner, who could not prove any 
prejudice as a result, for ineffective assistance 
of counsel purposes. Mays v. State, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 679 (Tenn. 
Crim. App. Sept. 9, 2016). 

Petitioner claimed that counsel was intoxi- 
cated during the trial, but petitioner did not 
address this at trial or call counsel at the 
post-conviction hearing; the only evidence sup- 
porting this allegation was petitioner’s testi- 
mony that counsel was sweating a lot during 
the trial, but this was insufficient to prove 
intoxication, and petitioner could not show 
prejudice for ineffective assistance of counsel 
purposes and was not entitled to post-convic- 
tion relief. Mays v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 679 (Tenn. Crim. App. 
Sept. 9, 2016). 

Petitioner had no standing to file a motion to 
suppress the jacket he denied owning, and thus 
nothing supported the claim that counsel was 
ineffective as to the jacket evidence; petitioner 
could not prove any resulting prejudice and was 
not entitled to post-conviction relief. Mays v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 679 (Tenn. Crim. App. Sept. 9, 2016). 

Petitioner acknowledged that the weight of 
the cocaine was not disputed at trial, that 
defendants did not try to argue that the sub- 
stance was anything other than cocaine, that 
he was not charged with a marijuana-related 
offense, and that the only offenses he was 
charged with related to possession of over 300 
grams of cocaine; thus, even if counsel were 
deficient for failing to object to the jury instruc- 
tions, petitioner did not suffer any prejudice, 
and he was not entitled to post-conviction re- 
lief. Spann v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 687 (Tenn. Crim. App. Sept. 
16, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 978 (Tenn. Dec. 15, 2016). 

Defendant was not entitled to post-conviction 
relief because defendant failed to show by clear 
and convincing evidence that defendant’s guilty 
plea was not knowingly, voluntarily, and intel- 
ligently entered due to the ineffective assis- 
tance of counsel. Defendant failed to show that 
counsel was deficient in the investigation or 
preparation of defendant’s cases, or that defen- 
dant would have insisted on proceeding to trial 
but for the ineffective assistance of counsel. 
Gray v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 691 (Tenn. Crim. App. Sept. 16, 
2016). 

Petitioner had not shown that more frequent 
communication or further investigation would 
have led to a reasonable probability that the 
outcome of the trial would have been different, 
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and his convictions were supported by over- 
whelming evidence, and thus petitioner failed 
to establish any sort of prejudice for ineffective 
assistance of counsel purposes, and he was not 
entitled to post-conviction relief. Medlock v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 792 (Tenn. Crim. App. Oct. 21, 2016), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
127 (Tenn. Feb. 21, 2017). 

Because the jury was charged with and re- 
jected the intervening lesser-included offense of 
rape, petitioner could not show any prejudice 
from the failure to charge sexual battery or 
ageravated sexual battery as a lesser-included 
offense of aggravated rape; given that the proof 
established that the victim was sexually pen- 
etrated and sustained injuries, there was no 
reasonable probability that the jury would have 
convicted petitioner on any lesser-included of- 
fenses, and thus he was not entitled to post- 
conviction relief on the grounds of ineffective 
assistance. Medlock v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 792 (Tenn. Crim. App. 
Oct. 21, 2016), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 127 (Tenn. Feb. 21, 2017). 

Trial counsel’s failure to require DNA testing 
was not deficient because testing could not 
have been conducted with the technology in 
existence at the time and also because choosing 
to avoid testing was a reasonable trial strategy; 
petitioner was not entitled to post-conviction 
relief. Medlock v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 792 (Tenn. Crim. App.’ 
Oct. 21, 2016), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 127 (Tenn. Feb. 21, 2017). 

Counsel was not deficient in questioning the 
victim about an assault perpetrated by another 
person, thereby opening the door to evidence 
regarding prior abuse that the victim suffered 
at the hands of petitioner; this was a strategic 
decision and did not affect the results of the 
trial, and there was no reasonable probability 
that admitting this evidence would have af- 
fected the outcome, and thus petitioner was not 
entitled to post-conviction relief. Medlock v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 792 (Tenn. Crim. App. Oct. 21, 2016), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
127 (Tenn. Feb. 21, 2017). 

Trial court conducted a thorough examina- 
tion to ensure that petitioner understood the 
rights he was waiving, and the post-conviction 
court credited counsel’s testimony that peti- 
tioner was aware that the sentence was for 30 
years’ imprisonment, plus the plea hearing 
transcript showed that petitioner acknowl- 
edged his understanding; the evidence against 
him was a strong inducement to plead guilty to 
avoid a greater penalty, and thus the plea was 
knowing and voluntary, counsel was not inef- 
fective, and petitioner was not entitled to post- 
conviction relief. Townsel v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 793 (Tenn. Crim. 
App. Oct. 21, 2016). 
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Petitioner did not substantiate his claim that 
counsel failed to disclose additional exculpatory 
evidence to him and failed to explain the extent 
of the State’s proof; the testimony of counsel 
established that petitioner was informed of the 
evidence known prior to the plea agreement, 
and petitioner failed to show that counsel acted 
deficiently in communicating with him or that 
he suffered any prejudice, and he was not 
entitled to post-conviction relief. Townsel v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 793 (Tenn. Crim. App. Oct. 21, 2016). 

Defendant failed to show that defendant re- 
ceived ineffective assistance of counsel based on 
trial counsel’s (1) failure to adequately investi- 
gate and discover a third statement to law 
enforcement by a witness, because the action 
was not prejudicial as the jury appeared to 
have discredited the testimony by the witness; 
and (2) failure to call witnesses, because coun- 
sel made an informed, tactical decision as one of 
the witnesses was unreliable and the other 
witness was apparently not going to give ben- 
eficial testimony to defendant’s case. Good v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 803 (Tenn. Crim. App. Oct. 28, 2016). 

Only proof in support of claims of ineffective 
assistance was petitioner’s and trial counsel’s 
testimony, and the post-conviction court accred- 
ited trial counsel’s testimony and completely 
discredited petitioner’s testimony, which was 
not reviewed on appeal; petitioner failed to 
establish deficient performance or prejudice 
and he was not entitled to relief. Thomas v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 840 (Tenn. Crim. App. Nov. 7, 2016), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
153 (Tenn. Feb. 28, 2017). 

Petitioner neither specified what discovery 
he wanted, nor described how the discovery 
would have affected his decision to go to trial, 
and thus he failed to establish deficient perfor- 
mance or prejudice resulting from trial coun- 
sel’s failure to request the discovery, and peti- 
tioner was not entitled to post-conviction relief. 
Thomas v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 840 (Tenn. Crim. App. Nov. 
7, 2016), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 153 (Tenn. Feb. 28, 2017). 

Petitioner had not alleged that his proffer 
testimony was coerced or otherwise falsely 
given, and trial counsel did not have advanced 
notice that a proffer would be requested and he 
did speak with petitioner; he failed to show how 
trial counsel failed to prepare him for the 
proffer in this case and petitioner was not 
entitled to post-conviction relief. Thomas v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 840 (Tenn. Crim. App. Nov. 7, 2016), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
153 (Tenn. Feb. 28, 2017). 

Defendant was not entitled to post-conviction 
relief on the basis of ineffective assistance of 
counsel regarding defendant’s guilty pleas be- 
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cause defendant failed to prove by clear and 
convincing evidence that counsel performed de- 
ficiently as the testimony of counsel, which the 
post-conviction court credited, established that 
defendant was informed of the potential sen- 
tences that defendant faced if convicted at trial. 
Woods v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 8388 (Tenn. Crim. App. Nov. 7, 
2016). 

Defendant was not entitled to post-conviction 
relief because defendant failed to prove by clear 
and convincing evidence that trial counsel was 
ineffective as trial counsel testified that counsel 
and defendant frequently discussed the trial 
strategy and that defendant understood the 
decision (1) to stipulate as to defendant being 
the person who approached the complainant, 
got into the complainant’s car, and drove away 
with the complainant; and (2) to pursue a 
defense of misunderstanding with defendant 
testifying at trial. Dean v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 851 (Tenn. Crim. 
App. Nov. 14, 2016). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because he failed to 
prove he received ineffective assistance of coun- 
sel when entering his guilty pleas; trial counsel 
testified that he discussed trial strategy with 
petitioner and explained the plea negotiations 
with petitioner, and at the guilty plea hearing, 
the trial court reviewed the details of the plea 
agreement with petitioner and advised him of 
his constitutional rights. Bartlett v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 861 
(Tenn. Crim. App. Nov. 15, 2016). 

Decision to attack a witness’s testimony in 
closing argument was a strategic decision en- 
titled to deference and petitioner failed to es- 
tablish ineffective assistance in this regard, in 
light of the trial court’s pretrial determination 
that the witness had not asked leading ques- 
tions in the interview and the ruling admitting 
the evidence. Davis v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 864 (Tenn. Crim. App. 
Nov. 16, 2016). 

Import of the testimony was to explain why 
the witness took the victim to the hospital, not 
to prove petitioner’s conduct toward the victim, 
and thus petitioner failed to show that his trial 
attorneys provided deficient performance when 
they did not make a hearsay objection; in any 
event, prejudice was not shown. Davis v. State, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 864 
(Tenn. Crim. App. Nov. 16, 2016). 

Victim’s statement about petitioner having 
“freaked on” her was made during the course of 
the interview, and the victim’s statement to the 
doctor was made for the purposes of medical 
diagnosis and treatment; petitioner failed to 
show that his attorneys provided deficient per- 
formance by not objecting, and prejudice was 
not shown. Davis v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 864 (Tenn. Crim. App. 
Nov. 16, 2016). 
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This rule pertains to admission of otherwise 
hearsay statements that qualify as prior incon- 
sistent statements of a testifying witness, but 
petitioner had not explained this rule’s rel- 
evance to the present case and none was found, 
and thus petitioner failed to show that his 
attorneys should have requested a hearing to 
determine the trustworthiness of a prior incon- 
sistent statement of a testifying witness. Davis 
v. State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 864 (Tenn. Crim. App. Nov. 16, 2016). 

Doctor testified that the hymenal notch was 
an indeterminate finding that neither indicated 
nor excluded sexual assault, and petitioner did 
not offer any additional proof regarding the 
interpretation of this finding; the record did not 
support a conclusion that the evidence would 
have been admissible under the rule’s limited 
exception to the general rule of exclusion of 
evidence of a victim’s other sexual behavior, 
and deficient representation was not shown. 
Davis v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 864 (Tenn. Crim. App. Nov. 16, 
2016). 

When considered in context, the com- 

plained-of questioning by the petitioner’s attor- 
neys was brief and occurred in the context of 
overall thorough cross-examination of two 
State witnesses, and the questions were not 
posed based upon an assumption that the vic- 
tim’s underlying statement had been truthful; 
petitioner failed to establish that his attorneys 
performed deficiently. Davis v. State, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 864 (Tenn. 
Crim. App. Nov. 16, 2016). 
_ Post-conviction court did not err in denying 
defendant’s petition for relief because the court 
accredited trial counsel’s testimony that coun- 
sel informed defendant of the State of Tennes- 
see’s sentencing offer, that counsel tried to get 
defendant a lesser offer, that counsel met with 
defendant numerous times prior to trial, that 
counsel reviewed the discovery materials and 
discussed trial strategy with defendant, and 
that counsel never told defendant that the 
State’s offer included a percentage of service of 
defendant’s sentence. Bobo v. State, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 865 (Tenn. 
Crim. App. Nov. 16, 2016), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 157 (Tenn. Feb. 
28, 2017). 

Trial court instructed the jury in accordance 
with the pattern instruction for aggravated 
kidnapping in effect at the time of trial and did 
not define the key element, substantial inter- 
ference with the victim’s liberty, as requiring a 
finding that the victim’s removal or confine- 
ment was not essentially incidental to the 
felony offense; even if counsel was deficient for 
failing to raise an instruction issue, petitioner 
was not prejudiced, given that his confinement 
of the victim was not incidental to the aggra- 
vated rape and was not subject to different 
interpretations, and petitioner was not entitled 
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to post-conviction relief. Guillen v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 878 
(Tenn. Crim. App. Nov. 22, 2016), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 285 
(Tenn. May 19, 2017). 

Petitioner did not introduce any evidence 
regarding what a more thorough investigation 
of a particular telephone call would have un- 
covered, and even if trial counsel was deficient 
by not interviewing one witness, he did not 
testify during the post-conviction hearing, and 
thus petitioner could not establish prejudice 
and was not entitled to post-conviction relief. 
Muhammad v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 879 (Tenn. Crim. App. Nov. 
22, 2016), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 221 (Tenn. Apr. 13, 2017). 

Unavailability of a recording did not render 
testimony about a telephone call inadmissible 
under the best evidence rule, and because an 
objection based on the rule would not have 
resulted in exclusion of the testimony, peti- 
tioner failed to establish that trial counsel was 
deficient, plus counsel said he did not object 
based on strategic grounds; in any event, any 
deficiency did not result in prejudice in light of 
the strong evidence of guilt and petitioner was 
not entitled to post-conviction relief. Muham- 
mad v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 879 (Tenn. Crim. App. Nov. 22, 
2016), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 221 (Tenn. Apr. 13, 2017). 

Dismissal of one count charging first degree 
premeditated murder would have availed peti- 
tioner no benefit because no issue existed with 
regard to the counts charging felony murder; 
petitioner failed to establish deficient perfor- 
mance by counsel and she was not entitled to 
post-conviction relief. Myers v. State, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 880 (Tenn. 
Crim. App. Nov. 23, 2016). 

Petitioner did not articulate a constitutional 
basis for suppressing certain evidence, and 
thus she failed to carry her burden of establish- 
ing deficient performance by counsel and preju- 
dice, and she was not entitled to post-conviction 
relief. Myers v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 880 (Tenn. Crim. App. Nov. 
23, 2016). 

Petitioner’s fingernail merely corroborated 
her presence at the scene, trial counsel elicited 
petitioner’s testimony that she did not shoot 
the victims, and questioning her about other 
times she might have worn a glove would not 
have diminished the incriminating nature of 
the facts, such that petitioner failed to prove 
her ineffective assistance claim and thus she 
was not entitled to post-conviction relief. Myers 
v. State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 880 (Tenn. Crim. App. Nov. 23, 2016). 

Petitioner did not testify about which items 
of clothing were hers, and thus the post-convic- 
tion court was without a basis for determining 
how it might have corroborated her testimony 
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and demonstrated that she was not the shooter; 
the State relied upon a criminal responsibility 
theory as to petitioner, and she admitted her 
presence and participation in the offenses, and 
thus she failed to establish deficient perfor- 
mance by counsel and she was not entitled to 
post-conviction relief. Myers v. State, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 880 (Tenn. 
Crim. App. Nov. 23, 2016). 

Trial counsel’s testimony reflects that he con- 
sidered the issues and raised the ones he 
thought held the possibility for appellate relief, 
and he did not raise issues for which he thought 
the possibility of relief did not exist; petitioner 
failed to establish deficient performance by 
counsel and she was not entitled to post-convic- 
tion relief. Myers v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 880 (Tenn. Crim. App. 
Nov. 23, 2016). 

Petitioner failed to establish that trial coun- 
sel provided ineffective assistance or that his 
guilty plea was unknowingly or involuntarily 
entered, and thus the denial of post-conviction 
relief was affirmed; the trial court explained 
things to petitioner, including consecutive and 
concurrent sentencing, plus counsel testified 
that she explained the plea to him and in- 
formed him that consecutive sentencing could 
be an option, and further that petitioner abso- 
lutely had an understanding of what he was 
doing when he entered the plea. Wallace v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 870 (Tenn. Crim. App. Nov. 18, 2016), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
109 (Tenn. Feb. 15, 2017). 

Defendant was not entitled to post-conviction 
relief on defendant’s claim of ineffective assis- 
tance of counsel because defendant failed to 
show by clear and convincing evidence that 
trial counsels’ performance prejudiced the out- 
come of the proceedings as the record was 
absent any evidence supporting defendant’s 
claim that defendant was unable to present a 
complete defense at trial due to the alleged 
deficiencies of trial counsel. Johnson v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 895 
(Tenn. Crim. App. Nov. 30, 2016). 

Petitioner did not prove by clear and convinc- 
ing evidence that he had received the ineffec- 
tive assistance of counsel; certain witnesses 
would not have aided in the defense strategy, 
plus petitioner failed to present these witnesses 
at the hearing and show that counsel could 
have located them. Glover v. State, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 929 (Tenn. 
Crim. App. Dec. 12, 2016), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 119 (Tenn. Feb. 
16, 2017). 

Petitioner failed to show that counsel was 
ineffective for failing to interview the lead de- 
tective; there was ample evidence that counsel 
thoroughly investigated and prepared this 
case, the evidence against petitioner was over- 
whelming, and petitioner failed to show that 
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had the detective been interviewed, counsel 
would have been better prepared for trial; pe- 
titioner was not entitled to post-conviction re- 
lief. Glover v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 929 (Tenn. Crim. App. Dec. 
12, 2016), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 119 (Tenn. Feb. 16, 2017). 

Defendant failed to prove ineffective assis- 
tance because counsel advised defendant 
against pursuing an entrapment defense due to 
the difficulty of proving the defense given the 
video recording evidence and the fact that de- 
fendant had provided a confidential informant 
with defendant’s new telephone number after 
engaging in video-recorded drug transactions 
with the informant. Counsel’s decision to tell 
the jury that defendant had previously sold 
cocaine to the informant was to be honest with 
the jury and appeal to the jurors’ sense of 
fairness. Duclair v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 1 (Tenn. Crim. App. 
Jan. 5, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 265 (Tenn. Apr. 12, 2017). 

Post-conviction court did not err by finding 
that defendant failed to prove that counsel was 
ineffective because, even if counsel was defi- 
cient by utilizing an abandonment defense in- 
stead of an alibi defense, defendant failed to 
prove any prejudice. Defendant’s complaints 
amounted to attempting to blame counsel for 
defendant’s refusal to heed counsel’s advice 
after testifying to a version of facts rejected by 
the jury, and given the evidence and defen- 
dant’s testimony, an alibi defense was not be- 
lievable and was not the best strategy. Peoples 
v. State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 5 (Tenn. Crim. App. Jan. 6, 2017). 

Petitioner failed to show that counsel was 
ineffective, and thus petitioner was not entitled 
to post-conviction relief; counsel did not recall 
petitioner asking for jurors to be stricken and 
such determinations were strategic choices, 
plus petitioner failed to show how any further 
testing would have benefitted his defense, and 
thus he failed to show that counsel was ineffec- 
tive or that he was prejudiced. Mendenhall v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 50 (Tenn. Crim. App. Jan. 25, 2017). 

Petitioner, who appealed from the denial of 
her petition for post-conviction relief, failed to 
prove by clear and convincing evidence that 
counsel’s representation was deficient or preju- 
dicial. Petitioner failed to establish that she 
was denied the effective assistance of counsel at 
trial. Krizka v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 56 (Tenn. Crim. App. Jan. 
QF 2017) 

Petitioner failed to prove that trial counsel 
provided ineffective assistance by failing to file 
a motion to suppress a search of his cellphone 
because petitioner did not prove that the mo- 
tion would have been successful; it could not be 
determined whether he abandoned his expecta- 
tion of privacy in the cellphone when he left the 
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crime scene, and it could also not be determined 
if the search of the phone was justified by 
exigent circumstances, and he was not entitled 
to post-conviction relief. Gatewood v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 113 
(Tenn. Crim. App. Feb. 17, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 362 
(Tenn. June 7, 2017). 

Post-conviction court properly determined 
that trial counsel presented the best defense 
theory possible and petitioner had not pre- 
sented a reasonable alternative strategy, trial 
counsel did not obstruct petitioner’s ability to 
testify at trial, and petitioner’s claim about 
potential expert testimony failed because he 
had not presented expert testimony at the 
evidentiary hearing; he was not entitled to 
post-conviction relief. Gatewood v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 113 
(Tenn. Crim. App. Feb. 17, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 362 
(Tenn. June 7, 2017). 

Post-conviction court concluded that the 
lineup procedure was neither suggestive nor 
unreliable, and trial counsel’s decision not to 
file a motion to suppress the identification was 
a tactical decision entitled to deference; even if 
the identification had been excluded, there was 
still other evidence that petitioner was the 
perpetrator, and a motion to suppress the iden- 
tification would have been unsuccessful, and 
thus petitioner was not entitled to post-convic- 
tion relief. Gatewood v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 113 (Tenn. Crim. 
App. Feb. 17, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 362 (Tenn. June 7, 2017). 

Defendant failed to establish at a post-con- 
viction hearing that defendant received ineffec- 
tive assistance of counsel because defendant, by 
failing to present the testimony of counsel and 
defendant as to counsel not showing a video of 
defendant’s performance on field sobriety tests 
to defendant before trial, failed to present clear 
and convincing evidence of counsel’s deficiency. 
Moreover, defendant failed to present any evi- 
dence establishing other proof that counsel 
could have presented had counsel shown the 
video to defendant before trial. Hicks v. State, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 136 
(Tenn. Crim. App. Feb. 28, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 258 
(Tenn. Apr. 12, 2017). 

Post-conviction court properly found that 
subsequent counsel provided deficient perfor- 
mance by failing to question trial counsel about 
jury selection at the motion for a new trial 
hearing; trial counsel’s testimony regarding his 
lack of an objection was critical to determining 
whether subsequent counsel’s deficient perfor- 
mance at the motion for a new trial hearing 
resulted in prejudice, but petitioner did not 
present trial counsel and the court would not 
speculate regarding trial counsel’s reasons for 
not objecting during jury selection, and peti- 


POST-CONVICTION PROCEDURE 


40-30-110 


tioner was not entitled to relief. Wagner v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 238 (Tenn. Crim. App. Mar. 31, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
423 (Tenn. July 20, 2017). 

Post-conviction court properly found that 
subsequent counsel provided deficient perfor- 
mance by failing to question trial counsel about 
the concession at the motion for a new trial 
hearing and that petitioner failed to establish 
prejudice; trial counsel’s testimony regarding 
his concession was critical to determining 
whether subsequent counsel’s deficient perfor- 
mance resulted in prejudice, but petitioner did 
not present counsel at the hearing and the 
court would not speculate what trial counsel’s 
testimony might have been, and petitioner was 
not entitled to relief. Wagner v. State, —S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 238 (Tenn. 
Crim. App. Mar. 31, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 423 (Tenn. July 
20, 2017). 

To the extent petitioner argued that subse- 
quent counsel provided ineffective assistance 
because he failed to raise in the written motion 
for a new trial that trial counsel provided 
ineffective assistance by failing to rectify peti- 
tioner’s hearing difficulties, he was not entitled 
to relief; a transcript showed that petitioner 
answered questions clearly without complaint 
of an inability to hear, plus trial counsel in- 
formed the trial court of his hearing difficulties, 
and subsequent counsel did not provide defi- 
cient performance in this regard. Wagner v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 238 (Tenn. Crim. App. Mar. 31, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
423 (Tenn. July 20, 2017). 

Record supported the post-conviction court’s 
finding that subsequent counsel’s failure to 
question trial counsel about the note at the 
motion for a new trial hearing was deficient 
performance, but as petitioner failed to estab- 
lish prejudice without any testimony from trial 
counsel regarding his failure to object to the 
note’s admission, and the court would not 
speculate, petitioner was not entitled to relief. 
Wagner v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 238 (Tenn. Crim. App. Mar. 31, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 423 (Tenn. July 20, 2017). 

Petitioner was not entitled to post-conviction 
relief because he failed to show ineffective as- 
sistance of counsel; DNA evidence was not an 
issue in the case, and thus petitioner did not 
show deficient performance or prejudice based 
on counsel’s decision not to share DNA results 
with petitioner prior to entering his guilty plea. 
Armstrong v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 255 (Tenn. Crim. App. Apr. 6, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 493 (Tenn. Aug. 18, 2017). 

Petitioner failed to show that trial counsel 
was ineffective and thus petitioner was not 
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entitled to post-conviction relief, as his guilty 
pleas were knowingly and voluntarily entered; 
the post-conviction court accredited counsel’s 
testimony that he shared all relevant discovery 
materials with petitioner and discussed the 
plea options with him, plus counsel advised 
petitioner of the risks involved in pursuing a 
suppression hearing, and he entered his pleas 
in order to avoid the risk of being convicted at 
trial and receiving a sentence of 60 years. 
Butler v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 247 (Tenn. Crim. App. Apr. 6, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 389 (Tenn. June 7, 2017). 

Petitioner was not entitled to post-conviction 
relief because he failed to show ineffective as- 
sistance of counsel, as petitioner did knowingly 
and voluntarily enter his guilty plea based on 
the advice of counsel and that the plea was in 
his best interest; petitioner conferred with trial 
counsel numerous times about the potential 
DNA results and the alternatives to the guilty 
plea, and he could have received a significantly 
greater penalty had he proceeded to trial. Arm- 
strong v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 255 (Tenn. Crim. App. Apr. 6, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 493 (Tenn. Aug. 18, 2017). 

Petitioner was not entitled to post-conviction 
relief because he failed to show ineffective as- 
sistance of counsel; no evidence showed that 
counsel knew or should have known of petition- 
er’s incriminating statements in recordings be- 
fore the State provided transcripts the week 
before the trial, counsel was not questioned 
about his reasons for not requesting recordings 
of petitioner’s jail telephone communications 
and the court would not speculate, and nothing 
showed that the State intended to use the 
recordings at trial until after petitioner re- 
jected the plea offer. Hughes v. State, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 252 (Tenn. 
Crim. App. Apr. 6, 2017). 

Denial of defendant’s petition for post-convic- 
tion relief was appropriate because, although 
defendant contended that defendant received 
the ineffective assistance of trial counsel as 
trial counsel failed to discover, interview, or 
present witnesses in support of defendant’s 
defense, defendant did not present any such 
witnesses at the evidentiary hearing. There- 
fore, defendant did not prove the factual alle- 
gations contained in the post-conviction peti- 
tion by clear and convincing evidence. Hildred 
v. State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 269 (Tenn. Crim. App. Apr. 10, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
480 (Tenn. Aug. 18, 2017). 

Petitioner failed to establish that the marital 
privilege applied to the statement in question, 
and even assuming his wife’s statements were 
communications between the parties, nothing 
showed that the statement originated in confi- 
dence, nor were the other factors for application 
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of the privilege shown; counsel was not ineffec- 
tive for failing to further challenge the testi- 
mony on this basis after his objection was 
overruled, and petitioner was not entitled to 
post-conviction relief. Johnson v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 297 
(Tenn. Crim. App. Apr. 21, 2017), appeal denied, 
— §.W.3d —, 2017 Tenn. LEXIS 500 (Tenn. 
Aug. 16, 2017). 

Petitioner failed to prove that certain testi- 
mony would have been excluded at trial, plus 
the testimony was corroborated; thus, peti- 
tioner had not shown that counsel or appellate 
counsel were ineffective and petitioner was not 
entitled to relief. Johnson v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 297 (Tenn. Crim. 
App. Apr. 21, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 500 (Tenn. Aug. 16, 
2017). 

Without a legal basis for a motion to sup- 
press, counsel was not ineffective for not filing 
such a motion, nor was counsel ineffective for 
excluding this issue on appeal; petitioner was 
not entitled to relief. Johnson v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 297 
(Tenn. Crim. App. Apr. 21, 2017), appeal denied, 
— $.W.3d —, 2017 Tenn. LEXIS 500 (Tenn. 
Aug. 16, 2017). 

Defendant was not entitled to post-conviction 
relief because defendant failed to prove, by 
clear and convincing evidence, that trial coun- 
sel was deficient in preparing for trial, inter- 
viewing a witness, failing to file a motion to 
suppress, or causing defendant to reject a plea 
offer. Northener v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 309 (Tenn. Crim. App. 
Apr. 25, 2017). 

Defendant failed to show that defendant re- 
ceived ineffective assistance of counsel because 
defendant failed to present clear and convinc- 
ing evidence of ineffective assistance by counsel 
failing to subpoena certain witnesses to testify 
at trial and by counsel failing to obtain a 
mental evaluation of defendant at the time of 
the offense and at the time of the trial. Spicer v. 
State, — S.W3d —, 2017 Tenn. Crim. App. 
LEXIS 392 (Tenn. Crim. App. May 16, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
591 (Tenn. Sept. 22, 2017). 

Defendant failed to demonstrate by clear and 
convincing evidence that defendant was denied 
the effective assistance of counsel because trial 
counsel made a sound strategic decision not to 
pursue a mental health examination in light of 
the change in the testimony of a witness and 
defendant failed to show that trial counsel was 
deficient in not striking a sheriffs department 
employee as a juror. Furthermore, defendant 
failed to show prejudice based on the decisions 
by counsel, as well as failure to call a particular 
witness. Hayes v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 555 (Tenn. Crim. App. 
June 28, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 835 (Tenn. Nov. 20, 2017). 
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Defendant failed to establish by clear and 
convincing evidence that plea counsel was de- 
ficient for failing to adequately explain the 
concept of criminal responsibility for the con- 
duct of another, failed to show that counsel was 
deficient for advising defendant to accept the 
plea deal, failed to prove by clear and convinc- 
ing evidence that counsel forced defendant to 
plead guilty, and failed to show that defendant 
was prejudiced by counsel’s representations to 
defendant about consecutive sentencing. Green 
v. State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 594 (Tenn. Crim. App. July 7, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
785 (Tenn. Nov. 16, 2017). 

Counsel made a valid strategic decision not 
to object to the State’s closing arguments and 
thus counsel did not render constitutionally 
deficient performance, plus none of the state- 
ments were so inflammatory as to have consti- 
tuted reversible error; thus, petitioner did not 
suffer any prejudice and thus was not entitled 
to post-conviction relief, for purposes of T.C.A. 
§§ 40-30-103, 40-30-110(f). Summers v. State, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 619 
(Tenn. Crim. App. July 14, 2017). 

Even though the completed offense of volun- 
tary manslaughter was defined as a dangerous 
felony under T.C.A. § 39-17-1324(i)(1)(C), the 
trial court specified attempt to commit volun- 
tary manslaughter, and without knowing that 
the completed offense of voluntary manslaugh- 
ter in count one was a statutorily enumerated 
dangerous felony, it was reasonable that the 
jury considered only the attempted voluntary 
manslaughter in count two as the underlying 
felony; counsel was not deficient and petitioner 
was not entitled to post-conviction relief, for 
purposes of T.C.A. §§ 40-30-103, 40-30-110(f). 
Summers v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 619 (Tenn. Crim. App. July 
14, 2017). 

Because codefendant testified and was sub- 
ject to cross-examination by petitioner’s coun- 
sel, the admission of his statement implicating 
petitioner did not violate case law and sever- 
ance was not required; petitioner failed to show 
deficiency or prejudice and was not entitled to 
post-conviction relief, for purposes of T.C.A. 
§§ 40-30-103, 40-30-110(f). Summers v. State, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 619 
(Tenn. Crim. App. July 14, 2017). 

Petitioner failed to establish that counsel’s 
performance in arguing for severance was defi- 
cient; there was no transcript provided of any 
hearing on the severance motion, the court had 
previously held that the severance issue was 
without merit given the proof the State could 
have presented in a separate trial against pe- 
titioner, there was no reason to deviate from 
the court’s prior evaluation, and petitioner was 
not entitled to post-conviction relief, for pur- 
poses of T.C.A. §§ 40-30-103, 40-30-110(f). 
Summers v. State, — S.W.3d —, 2017 Tenn. 


POST-CONVICTION PROCEDURE 


40-30-110 


Crim. App. LEXIS 619 (Tenn. Crim. App. July 
14, 2017). 

Counsel filed the motion for new trial one day 
late, but despite the late filing, the motion was 
heard by the trial court; although petitioner 
alleged ineffective assistance, she was not 
prejudiced because the appellate court re- 
viewed her issues beyond sufficiency of the 
evidence, and thus she was not barred from 
pursuing issues on appeal, for purposes of 
T.C.A. § 40-30-1183, and she was not entitled to 
post-conviction relief, for purposes of T.C.A. 
§§ 40-30-103, 40-30-110(f). Summers v. State, 
— $.W.3d —, 2017 Tenn. Crim. App. LEXIS 619 
(Tenn. Crim. App. July 14, 2017). 

Counsel was not ineffective for failing to file a 
written motion for severance because none was 
required, and counsel was not ineffective for 
failing to raise the severance issue during the 
trial because such a motion had to be made 
pre-trial unless it was based on a ground not 
previously known, and petitioner did not claim 
that counsel was unaware of the statement in 
question; thus, petitioner was not entitled to 
post-conviction relief, for purposes of T.C.A. 
§§ 40-30-103, 40-30-110(f). Summers v. State, 
— $.W.3d —, 2017 Tenn. Crim. App. LEXIS 619 
(Tenn. Crim. App. July 14, 2017). 

Counsel made a sound tactical decision to 
confront an inculpatory statement head-on, 
and later abandon the self-defense theory after 
none of the witnesses testified that they saw 
the gun in petitioner’s hand at the scene; peti- 
tioner had not met her burden of overcoming 
the strong presumption that counsel provided 
adequate assistance, nor could petitioner estab- 
lish prejudice, and thus she was not entitled to 
post-conviction relief, for purposes of T.C.A. 
§§ 40-30-103, 40-30-110(f). Summers v. State, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 619 
(Tenn. Crim. App. July 14, 2017). 

Record supported the denial of post-convic- 
tion relief under T.C.A. § 40-30-103 as peti- 
tioner failed to prove by clear and convincing 
evidence that counsel’s representation was de- 
ficient or prejudicial under T.C.A. § 40-30- 
110(f); counsel’s decision to advise petitioner 
against testifying in the second trial was rea- 
sonable trial strategy, and given the over- 
whelming evidence against him, he could not 
establish that, but for counsel’s alleged errors, 
the outcome would have differed. Goodrum v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 650 (Tenn. Crim. App. July 25, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
771 (Tenn. Nov. 16, 2017). 

Only proof of trial counsel’s failure to file a 
motion for a new trial was an affidavit attached 
to the petition, and although affidavits could be 
attached under T.C.A. § 40-30-104(e), affida- 
vits were generally inadmissible at evidentiary 
hearings; the affidavit was not considered, pe- 
titioner was unable to show ineffective assis- 
tance, and he was not entitled to post-convic- 
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tion relief, for purposes of T.C.A. §§ 40-30-103, 
40-30-110(f). Heath v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 684 (Tenn. Crim. App. 
Aug. 7, 2017). 

Despite defendant’s waiver of a claim of inef- 
fective assistance of counsel, defendant failed 
to prove any of defendant’s claims by clear and 
convincing evidence because, with regard to 
witness preparation and strategy, defendant 
failed to present the testimony of any proposed 
witnesses to show how counsel’s failure to call 
them at trial inured to defendant’s prejudice 
and the strategic decisions of counsel were 
challengeable as counsel testified the decisions 
were made after adequate preparation and de- 
fendant offered no proof otherwise. Brandon v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 754 (Tenn. Crim. App. Aug. 25, 2017). 

Petitioner was not entitled to post-conviction 
relief under T.C.A. §§ 40-30-1038, 40-30-110(f), 
given that deficient performance was not 
shown; counsel’s conclusion that State v. Wat- 
kins regarding double jeopardy would apply in 
this case was reasonable, there was no indica- 
tion that counsel was inadequately prepared, 
and his decision to forego an argument for the 
application of other case law was a reasonable 
tactical decision, plus no prejudice was found in 
any event. Johnson v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 848 (Tenn. Crim. App. 
Sept. 15, 2017). 

Defendant was not entitled to post-conviction 
relief because defendant failed to present clear 
and convincing evidence that defense counsel 
provided ineffective assistance, with regard to 
counsel filing a motion for a change of venue, 
instead of a motion for recusal, to address 
defendant’s concern about being treated fairly 
by the clerk’s office when the alleged victim’s 
father was an employee of the trial court clerk’s 
office, as counsel’s decision was a strategic one 
in that counsel believed that a motion for recu- 
sal would not have succeeded. Poston v. State, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 858 
(Tenn. Crim. App. Sept. 22, 2017). 

Evidence did not preponderate against the 
finding that counsel knew all there was to know 
about the case, and even if counsel did not 
formally file for discovery, he was not deficient 
in that regard; moreover, prejudice was not 
shown and petitioner was not entitled to post- 
conviction relief under T.C.A. §§ 40-30-1038, 40- 
30-110(f) on the basis of ineffective assistance of 
counsel. McWilliams v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 942 (Tenn. Crim. 
App. Nov. 2, 2017). 

Petitioner failed to show any development in 
his case that counsel failed to communicate to 
him, such that counsel was not deficient in his 
communication; moreover, petitioner failed to 
show that he was prejudiced, counsel’s lack of 
communication did not affect petitioner’s guilty 
plea, and he was not entitled to post-conviction 
relief under T.C.A. §§ 40-30-103, 40-30-110(f) 
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on the basis of ineffective assistance of counsel. 
McWilliams v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 942 (Tenn. Crim. App. Nov. 
ADO: 

With regard to counsel’s investigation of a 
mental health defense, counsel used his expe- 
rience to determine that petitioner did not meet 
the criteria for an insanity defense, and the 
only way for petitioner to show prejudice was to 
present testimony that would be the basis for 
that defense, but petitioner made no such 
showing; thus, he was not entitled to post- 
conviction relief under T.C.A. §§ 40-30-1038, 40- 
30-110(f) on the basis of ineffective assistance of 
counsel. McWilliams v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 942 (Tenn. Crim. 
App. Nov. 2, 2017). 

Defendant failed to prove by clear and con- 
vincing evidence ineffective assistance of coun- 
sel at defendant’s trial for reckless vehicular 
homicide and reckless endangerment with a 
deadly weapon because (1) trial counsel ob- 
tained an automobile accident reconstruction 
expert who presented evidence favorable to 
defendant; and (2) trial counsel’s advice to 
defendant not to testify was a reasonable stra- 
tegic decision, given defendant’s criminal his- 
tory and statement admitting fault for the 
vehicular accident to an investigating officer. 
Krasovic v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 964 (Tenn. Crim. App. Nov. 
14, 2017). 

Defendant was not entitled to post-conviction 
relief because defendant failed to show ineffec- 
tive assistance of counsel by clear and convinc- 
ing evidence based upon counsel failing to move 
to suppress the evidence against defendant, 
failing to file a motion regarding the lack of a 
video recording from an officer’s in-car video 
camera, and failing to file a motion for a new 
trial. Dunn v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 975 (Tenn. Crim. App. Nov. 
20, 2017). 

Petitioner failed to show that the State ever 
extended a plea offer, and counsel could not be 
found ineffective for failing to communicate an 
offer that never existed; the State was under no 
obligation to enter into plea negotiations, and 
when the State rejected petitioner’s original 
offer to plead guilty, counsel rightfully prepared 
for trial, such that petitioner failed to show that 
counsel’s actions were ineffective and he was 
not entitled to post-conviction relief under 
T.C.A. §§ 40-30-103, 40-30-110(f). Cunningham 
v. State, — S.W.38d —, 2017 Tenn. Crim. App. 
LEXIS 983 (Tenn. Crim. App. Nov. 28, 2017). 

Defendant failed to show ineffective assis- 
tance of counsel because counsel did not coerce 
defendant into pleading guilty in that, after 
hearing the court’s explanation concerning po- 
tential sentences, a summary of the evidence 
against defendant, and the court’s explanation 
of the difference between pleading guilty and a 
jury trial, defendant informed the trial court 
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that defendant wanted to accept the plea offer. 
After speaking with trial counsel and defen- 
dant’s parent, defendant again informed the 
court of defendant’s desire to plead guilty. 
Curry v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 1009 (Tenn. Crim. App. Dec. 5, 
2017). 

Defendant failed to show ineffective assis- 
tance of counsel because his counsel had a 
mental health evaluation conducted on defen- 
dant at the outset of counsel’s representation 
which revealed that defendant understood the 
charges against him and was competent to aid 
counsel in his defense. Furthermore, because 
defendant failed to call an educational special- 
ist trained in mental defects and retardation 
during the post-conviction hearing, he could not 
meet his burden of proof Curry v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 1009 
(Tenn. Crim. App. Dec. 5, 2017). 

Because defendant failed to offer any proof 
refuting or contradicting the State of Tennes- 
see’s proof and simply argued that defendant’s 
counsel should have presented proof of defen- 
dant’s innocence, defendant could not meet the 
burden of proof to show that counsel was inef- 
fective in failing to offer evidence of defendant’s 
innocence. Furthermore, the evidence against 
defendant consisted of the testimony of a coop- 
erative victim, defendant’s own confession, and 
DNA analysis of the victim’s unborn child es- 
tablishing defendant as the father. Curry v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 1009 (Tenn. Crim. App. Dec. 5, 2017). 

Special condition was not announced during 
the plea colloquy, but counsel testified that 
petitioner was informed of the special condition 
prior to entering his guilty plea, and the evi- 
dence did not preponderate against this; peti- 
tioner failed to show deficiency in trial counsel’s 
performance and he was not entitled to post- 
conviction relief under T.C.A. §§ 40-30-1038, 40- 
30-110(f). Greene v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 53 (Tenn. Crim. App. 
Jan. 26, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because he failed to 
establish that trial counsel was ineffective for 
failing to strike a juror who was allegedly the 
victim of an assault; petitioner did not present 
any proof concerning the juror’s assault case 
and/or how that experience could have influ- 
enced the juror’s verdict, and thus, even if 
counsel was deficient in failing to make a chal- 
lenge for cause, petitioner failed to establish 
prejudice. Anderson v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 112 (Tenn. Crim. App. 
Feb. 15, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because he failed to 
establish that trial counsel was ineffective for 
failing to file a motion to suppress the photo- 
graphic line-up; there is no Sixth Amendment 
right to have defense counsel present when the 
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State provides a pretrial photographic display 
to a witness. Anderson v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 112 (Tenn. Crim. 
App. Feb. 15, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because he failed to 
offer any proof in support of his ineffective 
assistance of counsel claims; petitioner failed to 
call potential witnesses despite his claim that 
trial counsel should have called them, he failed 
to substantiate his claim that counsel was 
ineffective for failing to hire an investigator to 
do background checks on the State’s witnesses, 
and he offered no proof that a sergeant perjured 
himself. Anderson v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 112 (Tenn. Crim. App. 
Feb. 15, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because he failed to 
establish his factual allegation that members of 
the jury spoke and mingled with the State’s 
witnesses during his trial; trial counsel testi- 
fied that he never witnessed any mingling be- 
tween the State’s witnesses and the juror and 
was never informed of such by petitioner, and 
petitioner did not call a member of the jury or 
the State’s witnesses he claimed were talking 
to the jury members. Anderson v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 112 
(Tenn. Crim. App. Feb. 15, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because he failed to 
carry his burden of proof establishing that trial 
counsel was deficient by failing to meet with 
him while he was in jail and by failing to 
provide him with discovery; petitioner was out 
on bond prior to and during trial, and trial 
counsel testified that he was provided with 
open file discovery from the State, made a copy 
of the discovery for petitioner, and discussed 
the discovery with petitioner. Anderson v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 112 (Tenn. Crim. App. Feb. 15, 2018). 

Defendant failed to prove ineffective assis- 
tance of counsel by clear and convincing evi- 
dence because there was no evidence that plea 
counsel in one case conducted an inadequate 
investigation and there was no prejudice be- 
cause the post-conviction court granted defen- 
dant a delayed appeal of the sentence, which 
the appellate court ruled upon. Because alleged 
deficiencies by trial counsel in another case 
occurred after defendant’s pleas in one case, 
defendant failed to show that but for counsel’s 
actions, defendant would not have pleaded 
guilty. Phifer v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 132 (Tenn. Crim. App. Feb. 
23, 2018). 

Defendant proved by clear and convincing 
evidence that trial counsel in defendant’s trial 
for aggravated sexual battery was deficient for 
failing to conduct an effective cross-examina- 
tion of the minor victim and the victim’s 
mother, who was defendant’s former wife, be- 
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cause counsel’s cross-examination of the victim 
and the victim’s mother consisted mostly of 
brief leading questions rehashing their direct 
examination testimony and failed to point out 
inconsistencies in their testimony. Defendant 
was prejudiced by counsel’s deficient perfor- 
mance. Garrity v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 133 (Tenn. Crim. App. 
Feb. 22, 2018). 

Defendant failed to establish by clear and 
convincing evidence that defendant’s trial 
counsel provided ineffective assistance of coun- 
sel because the evidence showed that defen- 
dant’s trial counsel was only absent in defen- 
dant’s trial during jury deliberations and the 
reading of the verdict. Accordingly, defendant 
failed to establish that trial counsel effectively 
pressured defendant not to testify in defen- 
dant’s own defense by informing defendant that 
counsel would be absent during defendant’s 
testimony. Perry v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 144 (Tenn. Crim. App. 
Feb. 23, 2018). 

Defendant failed to establish by clear and 
convincing evidence that defendant’s trial 
counsel was aware of a photograph and defi- 
cient in failing to introduce the photograph into 
evidence because there was not a reasonable 
probability that the verdict would have been 
different, even if the watch in the post-convic- 
tion photograph was the same watch allegedly 
stolen from the victim, as the evidence sup- 
ported the conclusion that defendant attempted 
to commit aggravated robbery by taking the 
victim’s money, even if the victim’s watch was 
not taken. Perry v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 144 (Tenn. Crim. App. 
Feb. 23, 2018). 

Defendant failed to demonstrate ineffective 
assistance of counsel because defendant failed 
to present any expert testimony at the eviden- 
tiary hearing to support defendant’s claims and 
the post-conviction court accredited trial coun- 
sel’s testimony that defendant chose not to 
testify at a suppression hearing and deter- 
mined that counsel made a strategic decision 
not to present certain evidence at the hearing. 
Perry v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 150 (Tenn. Crim. App. Feb. 26, 
2018). 

Defendant failed to demonstrate ineffective 
assistance of counsel because trial counsel was 
not ineffective for failing to challenge the in- 
dictment against defendant for employing a 
firearm during the commission of a dangerous 
felony because defendant knew from the indict- 
ment that two possible underlying dangerous 
felonies—especially aggravated kidnapping and 
aggravated burglary—were to be tried in the 
same trial as the firearm charge, so that defen- 
dant was not surprised at having to make a 
defense against either felony. Perry v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 150 
(Tenn. Crim. App. Feb. 26, 2018). 
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Defendant was not entitled to relief when 
defendant asserted that defendant’s guilty plea 
was not voluntarily and knowingly entered 
because defendant failed to show ineffective 
assistance of counsel as defendant was fully 
aware that the plea agreement to which defen- 
dant entered applied to both of defendant’s 
cases and defendant voluntarily entered a plea 
in accordance with the agreement. Defendant 
also failed to establish that defendant was not 
aware of what lifetime community supervision 
required. Bell v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 168 (Tenn. Crim. App. Mar. 
2, 2018). 

Defendant did not show entitlement to post- 
conviction relief on the ground of ineffective 
assistance of counsel because defendant, who 
was convicted by a jury, knowingly and volun- 
tarily agreed to accept the recommended sen- 
tence and to waive defendant’s direct appeal as 
defendant’s trial counsel correctly advised de- 
fendant that defendant’s sentence could be en- 
hanced above the minimum if defendant pro- 
ceeded to a sentencing hearing. Moreover, 
defendant was advised of the rights defendant 
was waiving by accepting the sentencing agree- 
ment. Douglas v. State, — S.W3d —, 2018 
Tenn. Crim. App. LEXIS 167 (Tenn. Crim. App. 
Mar. 2, 2018). 

It was proper to deny petitioner denial post- 
conviction relief because he failed to establish 
his factual allegation that trial counsel was 
ineffective for failing to pursue a mental health 
defense by clear and convincing evidence; trial 
counsel testified that there was nothing in his 
interactions with petitioner or his review of 
petitioner’s record to suggest that petitioner 
had been previously diagnosed with a mental 
health condition. Timmons v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 205 (Tenn. 
Crim. App. Mar. 20, 2018). 

Although petitioner waived the issue, his 
claims of ineffective assistance related to the 
failure to prepare him to testified for trial still 
failed, as the State withdrew its notice of its 
intent to impeach the him with prior convic- 
tions if he chose to testify, he still did not testify, 
and the court had previously addressed the 
issue on direct appeal and concluded that the 
record showed he voluntarily and personally 
waived his right to testify in his own defense. 
Dyer v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 217 (Tenn. Crim. App. Mar. 22, 
2018). 

Although petitioner waived the issue, his 
claims of ineffective assistance related to the 
failure to negotiate a more favorable plea offer 
still failed; trial counsel wrote petitioner a 
letter outlining, in part, the potential sentenc- 
ing outcomes and counsel’s recommendation to 
accept a plea offer, which defendant initialed 
and recognized. Dyer v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 217 (Tenn. Crim. 
App. Mar. 22, 2018). 
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Although petitioner waived the issue, his 
claims of ineffective assistance related to the 
failure to visit the crime scene still failed, as he 
failed to explain what further investigation by 
trial counsel of the crime scene would have 
revealed, and the court would not speculate as 
to what evidence further investigation might 
have uncovered. Dyer v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 217 (Tenn. Crim. 
App. Mar. 22, 2018). 

Petitioner failed to establish that he received 
improper advice about his Range II classifica- 
tion or that any improper advice from counsel 
impacted his decision to reject the 15-year-offer 
and proceed to trial; petitioner was aware of the 
information he needed to make an informed 
decision about whether to accept or reject the 
plea agreement. Dyer v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 217 (Tenn. Crim. 
App. Mar. 22, 2018). 

Although petitioner waived the issue, his 
claims of ineffective assistance related to the 
failure to argue that the victim did not suffer 
serious bodily injury still failed, as counsel 
testified that he could not make a good faith 
argument to that effect, the post-conviction 
court determined this was a matter of trial 
strategy, and the court agreed on review. Dyer 
v. State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 217 (Tenn. Crim. App. Mar. 22, 2018). 

Although petitioner waived the issue, his 
claims of ineffective assistance related to the 
failure to call witnesses at the sentencing hear- 
ing still failed, as he offered no citation in 
support of his argument, the sentencing hear- 
ing was not a part of the record, and the court 
failed to see how petitioner growing up without 
a father would have caused the trial court to 
fashion a different sentence, and he failed to 
show that presenting his mother at the hearing 
would have resulted in a different outcome. 
Dyer v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 217 (Tenn. Crim. App. Mar. 22, 
2018). 

Defendant proved by clear and convincing 
evidence that defendant received ineffective 
assistance of counsel in defendant’s trial for 
aggravated sexual battery of defendant’s step- 
child because trial counsel was deficient for 
failing to conduct an effective cross-examina- 
tion of the alleged victim and the victim’s 
mother about critical discrepancies and prior 
inconsistent statements by them. Furthermore, 
defendant was prejudiced by trial counsel’s 
deficient performance. Garrity v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 254 
(Tenn. Crim. App. Mar. 4, 2018). 

Law enforcement had the option of having 
petitioner’s car towed and _ subsequently 
searched, and while the State had to show that 
impounding the vehicle was necessary, the 
search would have likely been justified pursu- 
ant to this exception, and nothing showed that 
impounding petitioner’s car was inappropriate, 
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such that ineffective assistance of counsel was 
not established and petitioner was not entitled 
to post-conviction relief. Harris v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 266 
(Tenn. Crim. App. Apr. 6, 2018). 

Because petitioner’s underlying issues re- 
garding recusal of the trial judge are without 
merit, trial counsel was not required to file a 
futile motion irrespective of the deliberate na- 
ture of the decision, and petitioner was not 
entitled to post-conviction relief. Harris v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 266 (Tenn. Crim. App. Apr. 6, 2018). 

Waiver notwithstanding, petitioner failed to 
show deficient performance or prejudice re- 
garding trial counsel’s failure to seek recusal 
due to any ex parte communication involving 
enhanced security procedures; on direct appeal, 
it was determined that the trial court did not 
abuse its discretion by imposing additional se- 
curity measures in the courtroom, and peti- 
tioner failed to establish that the increased 
measures prejudiced his trial, such that he was 
not entitled to post-conviction relief. Harris v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 266 (Tenn. Crim. App. Apr. 6, 2018). 

After his original motion in federal court was 
denied, trial counsel had the unique benefit of 
hindsight and made a strategic decision not to 
file a similar motion in state court, and because 
there was no apparent reason to anticipate any 
more success with the same suppression mo- 
tion in state court, counsel’s strategic decision 
was not questioned, and petitioner was not 
entitled to post-conviction relief. Harris v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 266 (Tenn. Crim. App. Apr. 6, 2018). 

Petitioner’s arrest was based upon probable 
cause and he failed show that the government 
delayed the probable cause hearing for unrea- 
sonable purposes, and thus even if trial counsel 
had raised this issue in a motion to suppress, 
the trial judge would have found no violation; 
ineffective assistance was not shown and peti- 
tioner was not entitled to post-conviction relief. 
Harris v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 266 (Tenn. Crim. App. Apr. 6, 
2018). 

Trial counsel was not ineffective for failing to 
file a motion to recuse the trial judge on the 
ground that he was the same judge who issued 
the search warrant for petitioner’s automobile; 
a trial judge’s issuing a search warrant would 
not disqualify the same judge from later presid- 
ing over the case, and there was no need why 
the judge who issued the search warrant was a 
needed witness at a Franks hearing, and thus 
petitioner was not entitled to post-conviction 
relief. Harris v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 266 (Tenn. Crim. App. Apr. 6, 
2018). 

Petitioner failed to show deficient perfor- 
mance from counsel’s failure to challenge the 
his arrest for lack of probable cause, and thus 
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he was not entitled to post-conviction relief; 
witnesses testified to helping arrange a drug 
deal between petitioner and the victim on the 
evening the victim was killed, one witness was 
present when petitioner tried to rob the victim 
and shot him, and the other witness testified 
that petitioner made some questionable state- 
ments indicating that he had taken money from 
the victim. Harris v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 266 (Tenn. Crim. App. 
Apr. 6, 2018). 

Trial counsel was not deficient for failing to 
impeach an attorney with mere allegations of 
misconduct, the introduction of which might 
have resulted in a mini-trial concerning those 
collateral matters and unnecessarily alienated 
the jury; the court could not speculate what 
might have happened at petitioner’s state trial 
had the attorney been so impeached, and thus 
petitioner was not entitled to post-conviction 
relief. Harris v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 266 (Tenn. Crim. App. Apr. 6, 
2018). 

Defendant failed to show that defense coun- 
sel provided ineffective assistance in failing to 
conduct a reasonable investigation, to have 
defendant declared indigent, to hire an investi- 
gator, to retain experts, to object to evidence, 
and to properly cross-examine witnesses. Al- 
though counsel was deficient in failing to inter- 
view one potential witness, to review the re- 
cordings of defendant’s telephone conversations 
from jail, and to object to the prosecutor’s 
opening statements, there was no prejudice 
given the strong evidence against defendant. 
Braswell v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 269 (Tenn. Crim. App. Apr. 9, 
2018). 

Defendant was not entitled to post-conviction 
relief when defendant alleged ineffective assis- 
tance of counsel because defendant did not 
prove by clear and convincing evidence that 
counsel was ineffective regarding defendant’s 
Interstate Agreement on Detainers and speedy 
trial violation claims. Although defendant com- 
plained that counsel failed to certify questions 
of law on these issues, defendant did not meet 
defendant’s burden to show that, had counsel 
done so, the outcome of the case would have 
been different. Bauer v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 300 (Tenn. Crim. 
App. Apr. 19, 2018). 

Petitioner’s claims of ineffective assistance 
failed and he was not entitled to post-conviction 
relief; although he claimed he was confused 
about the charges and would not have pleaded 
guilty but for the actions of counsel, counsel 
testified that petitioner understood and made 
the decision to accept the plea agreement him- 
self, and the record supported the finding that 
he knowingly and voluntarily entered his guilty 
pleas. Jones-Smith v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 318 (Tenn. Crim. App. 
Apr. 25, 2018). 
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Counsel’s decision not to object to the pros- 
ecutor’s reference to certain evidence in closing 
argument was a reasonable tactical decision, 
and the prosecutor’s use of the term “pedophile” 
was not improper, as there was evidence that 
petitioner picked up the child victim from 
school and the topic of grooming and pedophilia 
was discussed; petitioner’s claim of ineffective 
assistance of counsel failed and he was not 
entitled to post-conviction relief. Presson v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 317 (Tenn. Crim. App. Apr. 25, 2018). 

Counsel testified that he discussed the issue 
of testifying with petitioner several times and 
that petitioner made his own decision not to 
testify; petitioner’s claim of ineffective assis- 
tance of counsel failed and he was not entitled 
to post-conviction relief. Presson v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 317 
(Tenn. Crim. App. Apr. 25, 2018). 

Counsel and a jury consultant used question- 
naire information to rank potential jurors, and 
counsel believed that the jurors’ positives out- 
ranked the negatives, and as petitioner failed 
to show that the jury was not impartial, his 
claim of ineffective assistance of counsel failed 
and he was not entitled to post-conviction re- 
lief. Presson v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 317 (Tenn. Crim. App. Apr. 
25, 2018). 

Trial court did not err by failing to instruct 
the jury on the lesser-included offenses of mis- 
demeanor assault and misdemeanor child 
abuse and neglect and counsel was not ineffec- 
tive for failing to request such instructions, as 
petitioner was convicted of either the charged 
offenses or attempt, the issue had no merit, 
petitioner’s claim of ineffective assistance of 
counsel failed, and he was not entitled to post- 
conviction relief. Presson v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 317 (Tenn. Crim. 
App. Apr. 25, 2018). 

Trial counsel’s decision not to seek a sever- 
ance was a reasonable strategic decision, peti- 
tioner’s claim of ineffective assistance of coun- 
sel failed, and he was not entitled to post- 
conviction relief. Presson v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 317 (Tenn. Crim. 
App. Apr. 25, 2018). 

Counsel thoroughly investigated the eco- 
nomic motive defense, but rather than pursue 
it and expose petitioner to a likely damaging 
challenge to his credibility, counsel chose to 
focus on the victims’ credibility; as counsel 
made a reasonable strategic decision not to 
pursue the defense at trial, petitioner’s claim of 
ineffective assistance of counsel failed, and pe- 
titioner was not entitled to post-conviction re- 
lief. Presson v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 317 (Tenn. Crim. App. Apr. 
25, 2018). 

Defendant failed to prove by clear and con- 
vincing evidence that defense counsel provided 
ineffective assistance, at defendant’s trial for 
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rape by coercion and criminal exposure to HIV, 
by failing to request a bill of particulars, failing 
to call particular witnesses at trial, failing to 
obtain cell phone records and cell tower data, 
failing to advise defendant of the nature of the 
charges and the potential penalties that defen- 
dant faced, failing to effectively cross-examine 
the victim, and failing to request an accomplice 
jury instruction. Chandler v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 362 (Tenn. 
Crim. App. May 9, 2018). 

Petitioner failed to present clear and convinc- 
ing evidence establishing any deficiency by trial 
counsel or any prejudice because neither peti- 
tioner nor trial counsel testified at the post- 
conviction hearing; petitioner did not challenge 
on appeal the post-conviction court’s denial of 
his request to enter his daily calendars into 
evidence. Casey v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 380 (Tenn. Crim. App. 
May 17, 2018). 

Trial counsel testified that he attempted to 
secure a pathologist but was unable to do so, 
and he put considerable effort into reviewing 
and understanding the medical proof, such that 
petitioner had not shown deficiency or preju- 
dice as to her claim of a failure to investigate 
and call witnesses, and she was not entitled to 
post-conviction relief. Nelson v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 384 
(Tenn. Crim. App. May 17, 2018). 

Petitioner did not specify how counsel could 
have further discredited certain testimony re- 
garding her emotional state, and counsel pre- 
sented proof tending to counter the prosecu- 
tion’s evidence that petitioner was 
unemotional; she did not establish either defi- 
ciency or prejudice and she was not entitled to 
post-conviction relief. Nelson v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 384 
(Tenn. Crim. App. May 17, 2018). 

Decision not to move for a severance was a 
strategic decision, and petitioner failed to pres- 
ent any argument that a motion to sever would 
have been granted, such that she had not 
shown deficiency or prejudice and she was not 
entitled to post-conviction relief. Nelson v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 384 (Tenn. Crim. App. May 17, 2018). 

Doctor considered petitioner’s ability to work 
with counsel and determined that petitioner 
met the medical criteria for competency, includ- 
ing the ability to consult with counsel and 
assist in her defense; without expert testimony 
showing that petitioner was not competent, she 
could not establish prejudice for ineffective as- 
sistance of counsel purposes and she was not 
entitled to post-conviction relief. Nelson v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 384 (Tenn. Crim. App. May 17, 2018). 


9. Statute of Limitations. 
Due process tolling of the limitations period 
was not justified because no circumstance be- 
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yond petitioner’s control denied him a reason- 
able opportunity to present his post-conviction 
claims in a timely manner; petitioner, who 
became solely responsible for representing him- 
self, was aware or should have been aware of 
the time frame in which he had to prepare a 
petition for post-conviction relief. Whitehead v. 
State, — S.W.3d —, 2011 Tenn. Crim. App. 
LEXIS 699 (Tenn. Crim. App. Sept. 7, 2011), 
rev'd, 402 S.W.3d 615, 2013 Tenn. LEXIS 310 
(Tenn. Mar. 21, 2013). 

Summary dismissal of defendant’s petition 
for post-conviction relief was appropriate be- 
cause it was not timely filed under the one-year 
statute of limitations and defendant did not 
offer any credible evidence, such as affidavits, 
depositions, or medical reports, to support de- 
fendant’s allegations of mental incompetence 
during the statute of limitations period. Heath 
v. State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 813 (Tenn. Crim. App. Sept. 5, 2017). 


10. Petition Properly Denied. 

Inmate was not entitled to relief based on a 
Brady violation, because, even if trial counsel 
had been in possession of a statement implicat- 
ing a witness in another homicide, all counsel 
could have done was asked the witness if he 
was facing charges or committed the homicide, 
he could not have impeached the witness’s 
testimony with the statement, and the person 
who made the statement did not testify at the 
post-conviction hearing regarding what his an- 
swers to such questions would have been. Bec- 
ton v. State, — S.W.3d —, 2015 Tenn. Crim. 
App. LEXIS 303 (Tenn. Crim. App. Apr. 28, 
2015), review denied and ordered not pub- 
lished, — S.W.3d —, 2016 Tenn. LEXIS 80 
(Tenn. Jan. 19, 2016). 

Petitioner failed to establish that counsel 
performed deficiently, and the post-conviction 
court properly denied the petition for post- 
conviction relief following a full and fair hear- 
ing; counsel’s advice that petitioner accept the 
plea offer was sound, nothing suggested that 
counsel ever guaranteed petitioner that he 
would prevail at trial, and that counsel’s theory 
of defense was not successful did not mean it 
was not a reasonable strategy under the cir- 
cumstances. Agostinho v. State, — S.W.3d —, 
2015 Tenn. Crim. App. LEXIS 744 (Tenn. Crim. 
App. Sept. 16, 2015), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 56 (Tenn. Jan. 19, 2016). 

Post-conviction court did not err in denying 
petitioner post-conviction relief because he 
failed to prove ineffective assistance of counsel 
and failed to prove that his guilty plea was not 
knowingly and voluntarily made; the record of 
the guilty-plea submission hearing and the 
explicitly accredited testimony of petitioner’s 
trial counsel evinced petitioner’s understand- 
ing of the proceedings and his willingness to 
enter into the plea agreement in order to secure 
a reduced sentence. Hardin v. State, — S.W.3d 
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—, 2016 Tenn. Crim. App. LEXIS 16 (Tenn. 
Crim. App. Jan. 12, 2016). 

Record of the guilty plea submission hearing 
and the testimony of counsel evinced petition- 
er’s understanding of the proceedings and his 
willingness to enter into the plea agreement, 
plus the record showed that counsel rendered 
effective assistance in representing petitioner; 
he was not entitled to post-conviction relief. 
Harvey v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 23 (Tenn. Crim. App. Jan. 12, 
2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 285 (Tenn. Apr. 7, 2016). 

Post-conviction relief was properly denied, as 
trial counsel’s failure to contemporaneously ob- 
ject to character evidence of the victim did not 
amount to ineffective assistance, since counsel 
did ultimately object and jury heard about the 
victim’s attributes and that the victim fre- 
quently picked up prostitutes and bought drugs 
for them, and the inmate failed to show that the 
trial court’s sequestration order as to the inves- 
tigator was prejudicial. Echols v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 31 
(Tenn. Crim. App. Jan. 15, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 340 
(Tenn. May 5, 2016). 

Denial of post-conviction relief was proper, as 
the inmate failed to prove what further inves- 
tigation would have revealed and thus, counsel 
was not ineffective for failing to investigate or 
interview witnesses prior to trial, and counsel 
was not ineffective for establishing the value of 
the items taken, as the questions were within 
the purview of counsel’s strategy. Mayers v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 262 (Tenn. Crim. App. Mar. 31, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
604 (Tenn. Aug. 18, 2016). 

Denial of post-conviction relief was proper, 
because the inmate failed to show counsel was 
deficient after counsel testified he went over 
the contents CDs and DVDs containing inter- 
views of the victim, the inmate, and other 
witnesses with the inmate and it was the prac- 
tice of the prosecutor to have someone from 
probation review the rules of probation and sex 
offender directive with a defendant before a 
guilty plea was entered. Turner v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 248 
(Tenn. Crim. App. Apr. 1, 2016), appeal denied, 
— $.W.3d —, 2016 Tenn. LEXIS 595 (Tenn. 
Aug. 18, 2016). 

Post-conviction court properly dismissed pe- 
titioner’s application for post-conviction relief 
because it was filed well outside of the statute 
of limitations; due process did not require the 
tolling of the statute of limitations because 
none of the circumstances in which due process 
required tolling the post-conviction statute of 
limitation applied. Blackstock v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 243 
(Tenn. Crim. App. Mar. 31, 2016), review denied 
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and ordered not published, — S.W.3d —, 2016 
Tenn. LEXIS 563 (Tenn. Aug. 18, 2016). 

Post-conviction relief was properly denied, 
because trial counsel credibly testified that he 
relayed the six-year plea offer to the inmate but 
the inmate rejected it because he did not want 
to be on probation that long, counsel was not 
deficient for failing to argue for suppression of 
text messages, as that theory lacked statutory 
or precedential support, and counsel discussed 
testifying with inmate. Vaughn v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 278 
(Tenn. Crim. App. Apr. 12, 2016), appeal denied, 
— §.W.3d —, 2016 Tenn. LEXIS 616 (Tenn. 
Aug. 19, 2016). 

Post-conviction relief was properly denied, as 
the court properly denied the inmate’s motion 
to recuse the District Attorney General’s office 
where he failed to show prejudice as a result of 
the delayed disclosure of the prosecutor’s notes 
containing a notation “Defendant made no 
threats,” counsel was not ineffective for failing 
to seek a change in venue where there was not 
a lot of publicity, and the inmate failed to show 
counsel was ineffective in selecting a jury with- 
out individual voir dire. Rose v. State, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 410 (Tenn. 
Crim. App. June 2, 2016), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 764 (Tenn. Oct. 
19, 2016). 

Inmate’s petition for post-conviction relief 
was properly denied, because the inmate could 
not show that he was prejudiced by trial coun- 
sel’s failure to raise the statute of limitations as 
a defense, and the jury and the inmate were 
informed of a witness’s agreement with the 
State and trial counsel cross-examined the wit- 
ness about it. Staggs v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 462 (Tenn. Crim. 
App. June 29, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 745 (Tenn. Oct. 19, 2016). 

Post-conviction relief was properly denied, 
because the inmate failed to show that counsel 
rendered ineffective assistance, as counsel tes- 
tified that he relayed the State’s plea offer to 
the inmate and explained the facts that would 
be required to establish his guilt, counsel dis- 
cussed the disparity between the plea offer 
sentence and the sentence exposure if convicted 
after a trial, and counsel recalled that all dis- 
cussions were in the context of a felony murder. 
Gibbs v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 472 (Tenn. Crim. App. June 30, 
2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 778 (Tenn. Oct. 20, 2016). 

Inmate’s petition for post-conviction relief 
was properly denied, as the inmate failed to 
meet his burden of proving ineffective repre- 
sentation, as trial counsel testified that he met 
with the inmate multiple times prior to trial to 
discuss the implications of testifying and the 
inmate did not wish to testify, the inmate 
testified that he understood his rights and it 
was his decision not to testify, and the inmate 
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failed to offer any evidence as to what his 
testimony would have been. Stanton v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 531 
(Tenn. Crim. App. July 21, 2016). 

Post-conviction relief was properly denied as 
the inmate failed to prove he received ineffec- 
tive assistance of counsel where counsel testi- 
fied he advised the inmate to take the plea 
bargain offer because it was likely the inmate 
would be convicted of first degree murder if he 
went to trial and the inmate expressed his 
understanding of the implications of his deci- 
sion to plead guilty, affirmed he did not wish to 
go to trial, and had ample opportunities to 
express any misunderstanding of his plea. El- 
hott v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 546 (Tenn. Crim. App. July 26, 
2016). 

Petitioner failed to introduce any results of 
independent DNA testing and offered no expla- 
nation as to how he was prejudiced by the 
absence of such testing, and trial counsel made 
a decision not to request independent testing 
based on consultation with an expert and the 
conclusion that additional testing would not be 
helpful; although counsel expressed regret in 
hindsight that he did not request independent 
testing, at the time he made a reasonable 
strategic decision, and petitioner was not en- 
titled to post-conviction relief. Barrett v. State, 
— $.W.3d —, 2016 Tenn. Crim. App. LEXIS 610 
(Tenn. Crim. App. Aug. 18, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 961 
(Tenn. Dec. 14, 2016). 

Petitioner failed to produce the testimony of 
a DNA expert at the hearing, and thus it could 
not be assessed what impact such testimony 
would have had at trial; petitioner failed to 
prove that he was prejudiced by counsel’s deci- 
sion in this respect, and he was not entitled to 
post-conviction relief. Barrett v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 610 
(Tenn. Crim. App. Aug. 18, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 961 
(Tenn. Dec. 14, 2016). 

Witness was not called at the evidentiary 
hearing and thus it was unclear what the 
witness would have actually testified to and 
what impact, if any, that testimony would have 
had on the outcome of trial; thus, petitioner did 
not show prejudice and he was not entitled to 
post-conviction relief. Barrett v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 610 
(Tenn. Crim. App. Aug. 18, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 961 
(Tenn. Dec. 14, 2016). , 

Record did not preponderate against the 
post-conviction court’s findings that counsel 
made a strategic and tactical decision not to 
present the inmate’s friend as a trial witness 
and that counsel was not deficient by failing to 
so do, because the friend testified that defense 
counsel told her that her prior convictions for 
crimes involving dishonesty prevented her from 
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being a witness. Braxton v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 648 (Tenn. Crim. 
App. Aug. 31, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 865 (Tenn. Nov. 17, 
2016). 

Rule explicitly stated that funding for an 
expert witness in non-capital post-conviction 
proceedings was not to be authorized or ap- 
proved, and the court was bound by the deter- 
minations made by the Tennessee Supreme 
Court on this issue, and thus petitioner was not 
entitled to post-conviction relief. Lewis v. State, 
—§.W.3d —, 2016 Tenn. Crim. App. LEXIS 722 
(Tenn. Crim. App. Sept. 21, 2016), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 38 (Tenn. 
dani202017): 

There was no error in the post-conviction 
court’s refusal to admit evidence of the State’s 
chart used during jury selection; the prosecutor 
stated there were no notations related to race 
or ethnicity, and it could not be concluded that 
the admission of the chart would have in any 
way aided petitioner in a potential Batson 
claim, and not post-conviction relief was war- 
ranted. Lewis v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 722 (Tenn. Crim. App. Sept. 
21, 2016), appeal denied, — S.W.38d —, 2017 
Tenn. LEXIS 38 (Tenn. Jan. 20, 2017). 

Trial court required petitioner’s counsel to 
review an audiotape recording of the voir dire 
before ordering a transcription of the hearing, 
and petitioner could not be granted post-convic- 
tion relief on the issue related to a potential 
Batson claim when he failed to exercise due 
diligence and actually listen to a copy of the 
audiotape. Lewis v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 722 (Tenn. Crim. App. 
Sept. 21, 2016), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 38 (Tenn. Jan. 20, 2017). 

Inmate was properly denied post-conviction 
relief because (1) the inmate did not show 
counsel ineffectively failed to argue the weight 
of the drugs the inmate possessed, as the in- 
mate’s testimony was vague and contradictory, 
and counsel testified the argument was made, 
(2) the inmate did not show counsel let the 
inmate sign a sentencing agreement without 
understanding the rights waived, as the inmate 
showed no coercion or unknowing, unintelli- 
gent, or involuntary decision, (3) the inmate 
showed no prejudice, as the inmate faced a 
longer sentence than the one the inmate agreed 
to in exchange for the right to appeal, and (4) 
the inmate waived review of a claim that the 
inmate was not mentally competent to stand 
trial. Armstrong v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 800 (Tenn. Crim. App. 
Oct. 26, 2016), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 129 (Tenn. Feb. 21, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied because defendant’s right 
to counsel was not violated as no conflict of 
interest existed because, although trial counsel 
had previously represented a witness, counsel 
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was unaware of the witness’s connection to 
defendant’s case during counsel’s representa- 
tion of the witness; counsel did not obtain 
confidential information relevant to defen- 
dant’s case during counsel’s representation of 
the witness; counsel and the witness did not 
discuss any conduct that could have been used 
to impeach the witness at defendant’s trial; and 
nothing about counsel’s representation of the 
witness would have impaired counsel’s ability 
to represent defendant. Woodard v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 847 
(Tenn. Crim. App. Nov. 8, 2016). 

Inmate was not entitled to post-conviction 
relief, counsel was not ineffective for failing to 
present an entrapment defense for which there 
was no evidence, the inmate failed to present 
witnesses at the evidentiary hearing that coun- 
sel should have allegedly called to testify, and 
counsel did provide the inmate with discovery 
and went over the police reports with him. 
Mendenhall v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 884 (Tenn. Crim. App. Nov. 
28, 2016), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 120 (Tenn. Feb. 15, 2017). 

Denial of post-conviction relief was proper, as 
the inmate’s claim that trial counsel was inef- 
fective for not calling a babysitter for the victim 
as a witness lacked merit, as the babysitter did 
not testify at the post-conviction hearing. Woo- 
ten v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 885 (Tenn. Crim. App. Nov. 28, 
2016), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 125 (Tenn. Feb. 16, 2017). 

Denial of post-conviction relief was proper, as 
trial counsel made a sound strategic decision no 
to call the victim’s grandfather as a witness due 
to concerns that the trial court might have 
allowed him to testify concerning the victim’s 
character and that she was a truthful, credible 
witness. Wooten v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 885 (Tenn. Crim. App. 
Nov. 28, 2016), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 125 (Tenn. Feb. 16, 2017). 

Denial of post-conviction relief was proper, as 
trial counsel was not ineffective for failing to 
call the inmate’s co-worker to rebut testimony 
that the inmate and a roommate had their 
children at the apartment at different times 
and the victim could have slept somewhere 
other than with the inmate, as there was testi- 
mony that all the children were there at the 
same time when the co-worker was present. 
Wooten v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 885 (Tenn. Crim. App. Nov. 28, 
2016), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 125 (Tenn. Feb. 16, 2017). 

Post-conviction relief was properly denied,as 
inmate failed to show State withheld exculpa- 
tory information and trial counsel made a stra- 
tegic decision not to cross-examine two detec- 
tives concerning their misconduct on another 
case because she needed one detective to testify 
as to the 21-foot rule, a law enforcement train- 
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ing concept that a person with an edged weapon 
within 21 feet is a risk sufficient to justify the 
use of lethal force, for purposes of establishing 
the defense of self-defense. Ellington v. State, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 899 
(Tenn. Crim. App. Dec. 1, 2016). 

Post-conviction relief was properly denied, as 
the inmate failed to prove that his guilty plea 
was not voluntary, given that the evidence 
showed that the inmate retained an attorney 
who was presenting during negotiations and at 
the plea submission hearing, the inmate denied 
any threats or promises were made to induce 
the plea, and the inmate told the court he was 
choosing to plead guilty to avoid service of his 
sentence at 100% if he should be convicted at 
trial. Jones v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 914 (Tenn. Crim. App. Dec. 
7, 2016), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 229 (Tenn. Apr. 13, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied because, although manda- 
tory sentencing schemes imposing a sentence of 
life without the possibility of parole for a juve- 
nile offender violated the prohibition against 
cruel and unusual punishment, defendant’s 
sentence of life with the possibility of parole 
was not unconstitutional even if the mandatory 
51 years before release was effectively a func- 
tional life sentence. Matthews v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 941 
(Tenn. Crim. App. Dec. 21, 2016), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 232 
(Tenn. Apr. 13, 2017). 

Post-conviction court properly denied peti- 
tioner relief because there was no Brady viola- 
tion; there was no evidence that trial counsel 
made a specific request for a police report, 
which would have triggered the State’s duty to 
disclose the report, and petitioner failed to 
show that a witness’s subsequent testimony 
was material since it did not discredit a code- 
fendant’s trial testimony, which was the key to 
the State’s case. Baker v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 43 (Tenn. Crim. 
App. Jan. 23, 2017). 

Post-conviction relief was properly denied, as 
counsel was not ineffective for failing to chal- 
lenge the inmate’s statement to police after the 
inmate initially asked for lawyer but later said 
he did not need one, for failing to move for 
redaction of references to gang activity, as in- 
mate referenced his gang affiliation and disas- 
sociation from it, and appellate counsel was not 
ineffective for failing to raise the issue of the 
sufficiency of the evidence where evidence sup- 
ported convictions. Grasty v. State, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 109 (Tenn. 
Crim. App. Feb. 17, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 294 (Tenn. May 
28, 2017). 

Post-conviction relief was properly denied, as 
inmate waived challenges by failing to include 
the issues in his post-conviction petition, the 
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inmate’s mere citation to his own testimony to 
support his claim that counsel was ineffective 
did not comply with Tenn. R. App. P. 
27(a)(7)(A), and his waived any claim that the 
court erred in denying his request for funds for 
a private investigator by failing to provide facts 
or argument in his brief. El] Amin v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 125 
(Tenn. Crim. App. Feb. 24, 2017), appeal de- 
nied, Bin El Amin v. State, — S.W.3d —, 2017 
Tenn. LEXIS 230 (Tenn. Apr. 13, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied because the post-convic- 
tion court did not improperly deny her request 
to destroy and to touch sealed trial exhibits or 
her request to have the post-conviction court 
give “lay testimony” because defendant did not 
show the relevance of whether the latex glove 
tip was cut or ripped as defendant’s DNA was 
found on the glove tip that was located near the 
victim’s body, and the DNA evidence was un- 
changed regardless of whether the tip was 
ripped or torn; and the post-conviction court 
should not offer testimony at the post-convic- 
tion hearing. Cannon v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 204 (Tenn. Crim. 
App. Mar. 21, 2017). 

Post-conviction court properly dismissed de- 
fendant’s petition for relief because, while the 
State’s counsel’s closing arguments that “self- 
defense was a get out of jail free card” might 
have been an improper argument, the com- 
ments were not improper argument based upon 
the context in which they were stated; the 
prosecutor was pointing out to the jury that if 
defendant believed he had to act in self-defense, 
why would he wait almost two weeks to put 
forth that reason for the killings (an absolute 
defense to homicide) during multiple recorded 
telephone calls made by defendant from jail to 
several people; and defense counsel did not 
objection for tactical strategic reasons. Howard 
v. State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 220 (Tenn. Crim. App. Mar. 24, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
366 (Tenn. June 7, 2017). 

Post-conviction relief was properly denied, as 
trial counsel was not deficient for failing to 
argue that the inmate’s arrest was not sup- 
ported by probable cause, as the record showed 
that officers were given a description of a car 
seen next to the truck where the victim’s body 
was found, the vehicle was seen pulling into a 
parking lot where the inmate was seen using 
an ATM inside, and codefendant implicated the 
inmate, or for failing to attempt to obtain 
unedited footage of his arrest from a television 
show, as the inmate failed to show prejudice by 
producing the raw footage at the post-convic- 
tion hearing. Malone v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 286 (Tenn. Crim. 
App. Apr. 18, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 547 (Tenn. Aug. 21, 
2017). 
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Post-conviction relief was properly denied, as 
trial counsel was not ineffective for failing to 
argue that the trial court misapplied an en- 
hancement factor because the trial court ap- 
plied four other enhancement factors and thus, 
defendant was not prejudiced; not was trial 
counsel ineffective for failing to have DNA 
analysis performed on all of the physical evi- 
dence, as it would not have changed the aggra- 
vated sexual battery conviction where the in- 
mate admitted to beating the victim. Garner v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 287 (Tenn. Crim. App. Apr. 18, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
546 (Tenn. Aug. 21, 2017). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because the trial 
court did not sentenced him illegally; because 
the judgments were silent regarding the prior 
sentence for which petitioner was on parole, the 
sentences were presumed to run consecutively. 
Shreve v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 436 (Tenn. Crim. App. May 24, 
2017). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because the trial 
court did not sentenced him illegally; although 
petitioner said at the post-conviction hearing 
he would not have pleaded guilty if he had 
known he would not receive credit for the time 
he served following the parole violation, he did 
not offer his contention as sworn testimony or 
establish that the award of credit as a term of 
the guilty pleas was improper. Shreve v. State, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 436 
(Tenn. Crim. App. May 24, 2017). 

Post-conviction relief was properly denied, as 
the inmate could not show trial counsel was 
ineffective for failing to call the inmate’s 
mother and wife to testify in support of an alibi 
defense when the mother would have testified 
the inmate had left the house during the night 
in question and the wife would have testified he 
handed her bloody clothes to wash, and the 
inmate’s claim that he was coerced not to tes- 
tify was belied by his acknowledgement he 
made the choice not to testify on the advise of 
counsel. Jackson v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 378 (Tenn. Crim. App. 
May 15, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 611 (Tenn. Sept. 21, 2017). 

Trial court properly denied post-conviction 
relief, as inmate could not show counsel was 
ineffective for failing to call two witnesses, 
failing to inform defendant that a codefendant 
would testify against him, and failing to call 
family members or a doctor to testify about 
defendant’s mental health history. McKissack 
v. State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 790 (Tenn. Crim. App. Aug. 31, 2017), 
appeal denied, McKissack v. State, — S.W.3d 
—, 2017 Tenn. LEXIS 859 (Tenn. Dec. 6, 2017). 

Denial of post-conviction relief was proper, as 
the inmate presented no proof that a child 
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abuse expert was available to the defense, 
would have testified favorably for the defense, 
or that the proposed expert testimony would 
have changed the outcome of the trial, and the 
inmate’s claim that trial counsel failed to prop- 
erly prepare and utilize a doctor as an expert in 
neonatology was without merit given trial 
counsel’s testimony that the strategic decision 
was made after the doctor changed his opinion 
in the days before trial. Calloway v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 802 
(Tenn. Crim. App. Sept. 1, 2017). 

In a capital murder case, defendant’s petition 
for post-conviction relief was properly denied as 
the State did not fail to disclose evidence favor- 
able to the defense, denying him defendant due 
process under Brady, because trial co-counsel 
testified that the prosecutor maintained an 
open-file policy and permitted defense counsel 
to view everything the prosecution possessed; 
defendant did not demonstrate that trial co- 
counsel did not review the police reports during 
discovery; as to the evidence of blood on a floor 
in a parking garage above where the crime 
occurred, defendant merely speculated that it 
could have led to another suspect; and evidence 
of defendant’s guilt, including his confession to 
the murder, was overwhelming. Odom v. State, 
—§.W.3d —, 2017 Tenn. Crim. App. LEXIS 922 
(Tenn. Crim. App. Oct. 20, 2017). 

In a capital murder case, defendant’s petition 
for post-conviction relief was properly denied as 
defendant was not denied his due process right 
to a meaningful opportunity to present his 
grounds for post-conviction relief based on 
missing evidence because he confessed to his 
involvement in the crime; he was given an 
opportunity to test other evidence possessed by 
the State, including biological samples, but 
apparently declined to do so; and he did not 
offer proof that an examination of a copy of his 
original signed statement, which was available, 
would otherwise be insufficient. Odom v. State, 
— §$.W.3d —, 2017 Tenn. Crim. App. LEXIS 922 
(Tenn. Crim. App. Oct. 20, 2017). 

Inmate was not entitled to post-conviction 
relief for a trial judge’s failure to sua sponte 
recuse due to a relationship with a prosecutor’s 
employee because (1) no clear and convincing 
evidence showed an improper relationship, and 
(2) counsel’s failure to move to recuse based on 
counsel’s belief the judge was not influenced 
was not ineffective. Kiser v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 1047 (Tenn. 
Crim. App. Dec. 21, 2017). 

Inmate was not entitled to post-conviction 
relief based on alleged newly discovered excul- 
patory evidence because such actual innocence 
claims not based on scientific evidence were not 
cognizable. Kiser v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 1047 (Tenn. Crim. 
App. Dec. 21, 2017). 

Inmate was not entitled to post-conviction 
relief based on a trial witness’s alleged perjury 
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because (1) it was not alleged that the State 
knowingly presented false testimony, and, (2) 
had such a claim been made, nothing showed 
false testimony was knowingly presented. 
Kiser v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 1047 (Tenn. Crim. App. Dec. 21, 
2017). 

It was no error to deny an inmate post- 
conviction relief based on trial counsel’s alleged 
ineffective assistance because (1) the court per- 
missibly accredited trial counsel’s testimony 
that counsel met with the inmate on numerous 
occasions and thoroughly investigated the case, 
(2) counsel pursued a reasonable trial strategy, 
and, (3) given the overwhelming evidence 
against the inmate, the inmate could not estab- 
lish that, but for counsel’s alleged errors, the 
outcome of the inmate’s trial would have been 
different. Taliaferro v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 1049 (Tenn. Crim. 
App. Dec. 21, 2017). 

Inmate was not entitled to post-conviction 
relief for trial counsel’s alleged failure to inter- 
view witnesses because the inmate did not 
present the witnesses at the evidentiary hear- 
ing on the inmate’s petition for post-conviction 
relief. Pettie v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 153 (Tenn. Crim. App. Feb. 
27, 2018). 

Inmate was not entitled to post-conviction 
relief for trial counsel’s failure to move to dis- 
miss new charges on grounds of vindictive 
prosecution and unreasonable delay because (1) 
the inmate was told the charges could be 
brought, and (2) the State had probable cause 
to bring the charges. Pettie v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 153 (Tenn. 
Crim. App. Feb. 27, 2018). 

Inmate was not entitled to post-conviction 
relief for appellate counsel’s failure to raise 
bond revocation and denial of the inmate’s right 
to self-representation because (1) bond was 
properly revoked when the inmate dismissed 
counsel the day before trial, and (2) the in- 
mate’s assertion of the right to self-representa- 
tion at that time was untimely. Pettie v. State, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 153 
(Tenn. Crim. App. Feb. 27, 2018). 

Inmate was not entitled to post-conviction 
relief for appellate counsel’s failure to argue the 
proper sentencing range because trial counsel 
had correctly determined that the inmate’s 
prior convictions could be used to enhance the 
inmate’s sentence. Pettie v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 153 (Tenn. Crim. 
App. Feb. 27, 2018). 

Inmate was not entitled to post-conviction 
relief for trial counsel’s alleged failure to 
“timely” inform the inmate of the inmate’s 
confession or to adequately prepare for a sup- 
pression hearing because counsel credibly tes- 
tified counsel informed the inmate of the con- 
fession and adequately prepared for the 
hearing. Pettie v. State, — S.W.3d —, 2018 
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Tenn. Crim. App. LEXIS 153 (Tenn. Crim. App. 
Feb. 27, 2018). 

Inmate was not entitled to post-conviction 
relief for trial counsel’s alleged failure to argue 
the inmate’s stop was invalid under the “cite 
and release” statute or to argue the inmate was 
intoxicated when the inmate confessed because 
(1) counsel researched the statute and found 
the statute did not apply, and (2) the inmate did 
not timely make counsel aware of the intoxica- 
tion. Pettie v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 153 (Tenn. Crim. App. Feb. 
27, 2018). 

Petitioner, in his own best interests, pleaded 
guilty to a charge for which there was little 
factual foundation in order to avoid the signifi- 
cant exposure he faced on the cocaine and 
methamphetamine possession charges, making 
the denial of his petition for postconviction 
relief proper. Ellison v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 191 (Tenn. Crim. 
App. Mar. 15, 2018). 
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Defendant was not entitled to post-conviction 
relief, following defendant’s conviction for rape, 
because defendant’s constitutional rights were 
not violated by prosecutorial misconduct dur- 
ing the jury voir dire and closing arguments, 
the trial court did not commit reversible errors 
in its supplemental instruction to the jury and 
its instruction as to the required mental ele- 
ment, and defendant failed to show ineffective 
assistance from defendant’s trial and appellate 
counsel in regards to their handling of the case. 
Guinn v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 257 (Tenn. Crim. App. Apr. 5, 
2018). 

Denial of post-conviction relief was not erro- 
neous, as the inmate failed to offer any proof of 
what his girlfriend would have testified to had 
she been called at trial and thus, the failure to 
call her as a witness could not support a finding 
of ineffective assistance of counsel; Williams v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 327 (Tenn. Crim. App. Apr. 26, 2018). 


40-30-1111. Final disposition of petitions — Compliance reports. 


(a) If the court finds that there was such a denial or infringement of the 
rights of the prisoner as to render the judgment void or voidable, including a 
finding that trial counsel was ineffective on direct appeal, the court shall 
vacate and set aside the judgment or order a delayed appeal as provided in this 
part and shall enter an appropriate order and any supplementary orders that 
may be necessary and proper. Costs shall be taxed as in criminal cases. 

(b) Upon the final disposition of every petition, the court shall enter a final 
order, and except where proceedings for delayed appeal are allowed, shall set 
forth in the order or a written memorandum of the case all grounds presented, 
and shall state the findings of fact and conclusions of law with regard to each 
ground. 

(c) Where the petitioner has court-appointed counsel, the court may require 
petitioner’s counsel to file a verified statement of dates and times counsel has 
consulted with petitioner, and this statement shall become a part of the record. 

(d) The court shall rule within sixty (60) days of conclusion of the proof. The 
deadline shall not be extended by agreement, and the deadline may be 
extended only by order of the court based upon a finding that unforeseeable 
circumstances render a continuance a manifest necessity. An extension shall 
not exceed thirty (30) days. Final disposition of a capital case must be made 
within one (1) year of the filing of the petition. Copies of all orders extending 
deadlines in capital cases shall be sent to the administrative office of the 
courts. The administrative office of the courts shall report annually to the 
general assembly on the compliance by the courts within the time limits 
established for capital cases and the reason for noncompliance, if any. 

(e)(1) By December 1, 2009, and every December 1 thereafter, the adminis- 

trative office of the courts shall complete the compliance report required by 

subsection (d) and submit the report to the chief clerks of the house of 
representatives and the senate and the chairs of the criminal justice 
committee of the house of representatives and the judiciary committee of the 
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senate. 

(2) The administrative office of the courts, in consultation with the district 
attorneys general conference, the office of the post-conviction defender and 
the district public defenders conference, shall review the annual compliance 
report to determine if the time period for the final disposition of post- 
conviction petitions in capital cases set out in subsection (d) is a realistic 
time period for providing a thorough and meaningful review of the claims 
and making a final disposition of them. If it is determined that the statutory 
period for final disposition of the petitions is not realistic, the administrative 
office of the courts shall determine a realistic and attainable time period and 


submit it to the legislature as provided in subdivision (e)(1). 

(3) The review and determination of a realistic time period for the 
conclusion of post-convictions petitions required by subdivision (e)(2) shall 
be made by December 1, 2009, and every December 1 thereafter. 


History. 
Acts 1995, ch. 207, § 1; T.C.A. § 40-30-211; 
Acts 2009, ch. 594, § 1; 2013, ch. 236, § 38. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), § 12.34. 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, § 39. 


Law Reviews. 

Adjudicating Claims of Innocence for the 
Capitally Condemned in Tennessee: Embracing 
a Truth Forum (Dwight Aarons), 76 Tenn. L. 
Rev. 511 (2009). 

Post-Conviction Relief in Tennessee — Four- 
teen Years of Judicial Administration Under 
the Post-Conviction Procedure Act (Gary L. 
Anderson), 48 Tenn. L. Rev. 605 (1981). 


NOTES TO DECISIONS 


Analysis 


. Effective Assistance of Counsel. 
. Sufficient Order. 

. Findings of Fact. 

. Failure to Make Findings. 


es POD Re 


. Effective Assistance of Counsel. 
Defendant may receive a delayed appeal un- 
der T.C.A. §§ 40-30-113(a)(1) and (3), and 40- 
30-111(a), if he was denied effective assistance 
of counsel in violation of the U.S. Const. amend. 
VI or Tenn. Const. art. I, § 9. Wallace v. State, 
121 S.W.3d 652, 2003 Tenn. LEXIS 1213 (Tenn. 
2003). 

Because the post-conviction court made spe- 
cific factual findings that counsel and an in- 
mate discussed and decided against a third 
appeal, and that that understanding was con- 
firmed in a letter to the inmate, counsel’s fail- 
ure to file a waiver of appeal was not ineffective 
assistance of counsel to allow post-conviction 
relief with a delayed appeal. Arroyo v. State, — 
S.W.3d —, 2013 Tenn. Crim. App. LEXIS 586 
(Tenn. Crim. App. July 10, 2013), affd, 434 
S.W.3d 555, 2014 Tenn. LEXIS 370 (Tenn. May 
21, 2014). 


2. Sufficient Order. 

Although the post-conviction court’s order 
denying relief contained a section entitled 
“Findings of Fact,” the court merely recounted 
the testimony presented at the hearing without 


making factual findings or credibility determi- 
nations; however, the order set forth reasons for 
denying relief, and petitioner took no fault with 
the order, and it was sufficient to permit appel- 
late review. Rice v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 229 (Tenn. Crim. App. 
Mar. 29, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 606 (Tenn. Aug. 19, 2016). 

Post-conviction court properly denied defen- 
dant’s motion for relief because the court iden- 
tified defendant’s claim for relief, summarized 
the scant proof presented, made specific cred- 
ibility findings, and concluded that defendant 
failed to prove deficient performance or preju- 
dice, the evidence did not preponderate against 
the court’s finding that trial counsel had ad- 
vised defendant of the plea offer, the likelihood 
of conviction, the range of punishment, and the 
implications of his previous criminal history, 
and the post-conviction court specifically found 
that defendant’s testimony lacked credibility. 
Coleman v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 541 (Tenn. Crim. App. July 
25, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 796 (Tenn. Oct. 20, 2016). 


3. Findings of Fact. 

Post-conviction court failed to make ad- 
equate findings of fact and conclusions of law 
regarding petitioner’s Batson claim, but on di- 
rect appeal the transcript of voir dire was relied 
upon to conduct a substantive analysis of the 
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claim; the dispute was whether the omission of 
challenge sheets constituted deficient perfor- 
mance that prejudiced petitioner, which was a 
question of law reviewed de novo. Sanders v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 185 (Tenn. Crim. App. Mar. 2, 2016), 
appeal dismissed, — S.W.3d —, 2016 Tenn. 
LEXIS 585 (Tenn. Aug. 19, 2016). 


4, Failure to Make Findings. 

Failure to make findings in this case was 
error, but because the witnesses’ testimony on 
the issue of the voluntary and intelligent na- 
ture of petitioner’s plea was clearly set out at 
the post-conviction hearing and in the plea 
colloquy, reversal was not necessary. Edwards 
v. State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 212 (Tenn. Crim. App. Mar. 23, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
597 (Tenn. Aug. 18, 2016). 

As to petitioner’s allegation that he was de- 
nied his right to an impartial jury, the post- 
conviction court did not render specific findings 
of facts and conclusions of law; however, be- 
cause petitioner did not present his allegations 
regarding violations of his constitutional rights 
to a fair trial and impartial jury in the appeal of 
his convictions, they were waived for purposes 
of post-conviction relief. Stewart v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 467 
(Tenn. Crim. App. June 29, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 766 
(Tenn. Oct. 19, 2016). 
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Remand of a case for a new post-conviction 
hearing was necessary because the post-convic- 
tion court’s final order failed to contain specific 
findings of fact and conclusions of law relating 
to each issue presented when defendant alleged 
that defendant’s best interest plea was not 
voluntarily given due to ineffective assistance 
of counsel. Epps v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 326 (Tenn. Crim. App. 
May 4, 2017). 

Court of criminal appeals was unable to prop- 
erly address the merits of petitioner’s claims 
that his guilty pleas were unknowingly and 
involuntarily entered because the record was 
devoid of several findings of fact and conclu- 
sions of law critical to review, which were | 
required under the Post-Conviction Procedure 
Act. Nabi v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 270 (Tenn. Crim. App. Apr. 9, 
2018). : 

Remand was necessary for additional find- 
ings of fact and conclusions of law because the 
post-conviction court failed to make findings as 
to whether trial counsel provided deficient per- 
formance by failing to challenge the sufficiency 
of the evidence to establish defendant’s identity 
as the perpetrator of one aggravated robbery 
and the ownership or possession of the property 
taken in another aggravated robbery. The court 
merely said that the issues were subsumed by 
sufficiency of the evidence argument in a pre- 
vious appeal. Boatwright v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 397 (Tenn. Crim. 
App. May 22, 2018). 


DECISIONS UNDER PRIOR LAW 


Analysis 


. Duties Mandatory. 

. Absence of Finding of Facts. 

. Final Order. 

. —Noncompliance with Requisites. 

. Vacating and Setting Aside Judgment. 
. Reduction of Sentence. 


ae HOoOrhwhbd ke 


. Duties Mandatory. 

In prescribing the duties of the trial court, 
the legislature in using the word “shall” clearly 
indicates its intention to make such specified 
duties mandatory. Brown v. State, 1 Tenn. 
Crim. App. 462, 445 S.W.2d 669, 1969 Tenn. 
Crim. App. LEXIS 335 (Tenn. Crim. App. 1969); 
Blankenship v. State, 4 Tenn. Crim. App. 158, 
469 S.W.2d 530, 1971 Tenn. Crim. App. LEXIS 
493 (Tenn. Crim. App. 1971); Sykes v. State, 477 
S.W.2d 254, 1971 Tenn. Crim. App. LEXIS 467 
(Tenn. Crim. App. 1971); Davis v. State, 673 
S.W.2d 171, 1984 Tenn. Crim. App. LEXIS 2775 
(Tenn. Crim. App. 1984). 

It is the primary duty of the trial court to 
make the basic findings on factual issues in all 
cases heard under the Post-Conviction Relief 
Act and the habeas corpus statutes and to set 
forth in his final order or written memorandum 


of the case stating the findings of fact and 
conclusions of law with regard to each ground. 
Dowlen v. State, 2 Tenn. Crim. App. 34, 450 
S.W.2d 793, 1969 Tenn. Crim. App. LEXIS 353 
(Tenn. Crim. App. 1969). 

The trial court is required to state its reasons 
for its disposition of a petition. A petition stat- 
ing a colorable claim for relief or demonstrating 
an unwaived or undetermined ground for relief 
is to be considered on its merits; technical 
grounds for dismissal are clearly disfavored for 
such petitions. Swanson vy. State, 749 S.W.2d 
731, 1988 Tenn. LEXIS 70 (Tenn. 1988). 


2. Absence of Finding of Facts. 

Failure of trial court to include finding of 
facts in order dismissing petition required re- 
versal of the order. Brown v. State, 1 Tenn. 
Crim. App. 462, 445 S.W.2d 669, 1969 Tenn. 
Crim. App. LEXIS 335 (Tenn. Crim. App. 1969). 

Factual question regarding voluntariness of 
guilty plea demanded an evidentiary hearing in 
post-conviction proceeding, and a finding of fact 
was required; however, since the evidence 
showed the facts were undisputed, reversal was 
not required for failure of trial court to make a 
finding of fact. Webb v. State, 4 Tenn. Crim. 


40-30-112 


App. 723, 475 S.W.2d 228, 1971 Tenn. Crim. 
App. LEXIS 444 (Tenn. Crim. App. 1971). 

The failure of the trial judge to state his 
findings in the order of dismissal does not in 
itself deny any constitutional right which 
would render the conviction or sentence void or 
voidable. George v. State, 533 S.W.2d 322, 1975 
Tenn. Crim. App. LEXIS 265 (Tenn. Crim. App. 
1975). 

Where the findings of fact and conclusions of 
law were not stated in the final order or by a 
separate written memorandum it was harmless 
error as the trial court orally pronounced his 
findings from the bench. State v. Higgins, 729 
S.W.2d 288, 1987 Tenn. Crim. App. LEXIS 2090 
(Tenn. Ct. App. 1987). 


3. Final Order. 

Where court dismisses petition on questions 
of law he has no evidence upon which to find 
facts but his order should show all grounds 
presented and his conclusions with regard to 
each of them. Little v. State, 4 Tenn. Crim. App. 
175, 469 S.W.2d 537, 1971 Tenn. Crim. App. 
LEXIS 395 (Tenn. Crim. App. 1971); Troletti v. 
State, 483 S.W.2d 755, 1972 Tenn. Crim. App. 
LEXIS 333 (Tenn. Crim. App. 1972). 

Where trial judge dismisses petition for post- 
conviction relief without a hearing, there is no 
evidence upon which to make findings of fact 
but his order should show all grounds pre- 
sented and his conclusion with regard to each of 
them. Guy v. State, 4 Tenn. Crim. App. 218, 470 
S.W.2d 28, 1971 Tenn. Crim. App. LEXIS 396 
(Tenn. Crim. App. 1971). 


4, —Noncompliance with Requisites. 
Although a trial judge is required to set forth 
a final written order in which all grounds 
presented are set forth along with findings of 
fact and conclusions of law with regard to each 
of the grounds, a trial judge’s noncompliance 
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with the mandate does not always warrant a 
reversal of the trial court’s judgment. State v. 
Swanson, 680 S.W.2d 487, 1984 Tenn. Crim. 
App. LEXIS 2950 (Tenn. Crim. App. 1984). 

The primary intent of the general assembly 
underlying the requirement that a trial judge 
set forth a final written order in which all 
grounds presented are set forth along with 
findings of fact and conclusions of law with 
regard to each of the grounds is to facilitate 
appellate review of the lower court’s proceed- 
ings, and the failure to meet the requirement 
neither constitutes constitutional abridgement 
nor renders the conviction or sentence of the 
appellant void or voidable, and where the re- 
cord contains the reasons of the trial judge for 
dismissing appellant’s petition and the tran- 
scripts of both the evidentiary hearing held on 
appellant’s post-conviction petition and the 
original trial, the record is sufficient to effectu- 
ate meaningful appellate review. State v. Swan- 
son, 680 S.W.2d 487, 1984 Tenn. Crim. App. 
LEXIS 2950 (Tenn. Crim. App. 1984). 


5. Vacating and Setting Aside Judgment. 

Where court appointed attorney perfected 
appeal to court of criminal appeals, but failed to 
file petition for writ of certiorari seeking review 
in supreme court or to advise defendant of such 
review, rights of defendant were violated, and 
proper procedure was to vacate order affirming 
conviction and then to reinstate order so as to 
start a new statutory period for filing of petition 
for certiorari. Hutchins v. State, 504 S.W.2d 
758, 1974 Tenn. LEXIS 425 (Tenn. 1974). 


6. Reduction of Sentence. 

A trial judge is not authorized to reduce a 
sentence to compensate for the entry of a guilty 
plea induced by faulty representation of coun- 
sel. State v. Carter, 669 S.W.2d 707, 1984 Tenn. 
Crim. App. LEXIS 2639 (Tenn. Crim. App. 
1984). 


40-30-112. Notice of final judgments by clerk of court. 


The clerk of the court shall send a copy of the final judgment to the 
petitioner, the petitioner’s counsel of record, any authority imposing restraint 
on the petitioner and the attorney general and reporter at Nashville. 


History. 
Acts 1995, ch. 207, § 1; T.C.A. § 40-30-212. 


40-30-113. Petitioner unconstitutionally denied appeal — Procedure. 


(a) When the trial judge conducting a hearing pursuant to this part finds 
that the petitioner was denied the right to an appeal from the original 
conviction in violation of the Constitution of the United States or the 
Constitution of Tennessee and that there is an adequate record of the original 
trial proceeding available for a review, the judge can: 

(1) If a transcript was filed, grant a delayed appeal; 
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(2) If, in the original proceedings, a motion for a new trial was filed and 
overruled but no transcript was filed, authorize the filing of the transcript in 


the convicting court; or 


(3) If no motion for a new trial was filed in the original proceeding, 
authorize a motion to be made before the original trial court within thirty 
(30) days. The motion shall be disposed of by the original trial court as if the 
motion had been filed under authority of Rule 59 of the Rules of Civil 


Procedure. 


(b) An order granting proceedings for a delayed appeal shall be deemed the 
final judgment for purposes of review. If either party does appeal, the time 
limits provided in this section shall be computed from the date the clerk of the 
trial court receives the order of the appellate court determining the appeal. 

(c) The judge of the court which sentenced a prisoner who has sought and 
obtained relief from that sentence by any procedure in a federal court is 
likewise empowered to grant the relief provided in this section. 


History. 
Acts 1995, ch. 207, § 1; T.C.A. § 40-30-2183. 


Cross-References. 
Appeal as of right, record, T.R.A.P. 3, 24, 25, 
26. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 33.105. 


Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, § 39. 


Law Reviews. 

Post-Conviction Relief in Tennessee — Four- 
teen Years of Judicial Administration Under 
the Post-Conviction Procedure Act (Gary L. 
Anderson), 48 Tenn. L. Rev. 605 (1981). 


NOTES TO DECISIONS 


Analysis 


1. Delayed Appeal. 
2. No Error. 


1. Delayed Appeal. 

Defendant may receive a delayed appeal un- 
der T.C.A. §§ 40-30-113(a)(1) and (3), and 40- 
30-111(a), if he was denied effective assistance 
of counsel in violation of the U.S. Const. amend. 
VI, or Tenn. Const. art. I, § 9. Wallace v. State, 
121 S.W.3d 652, 2003 Tenn. LEXIS 1213 (Tenn. 
2003). 

Fact that defendant was entitled to direct 
review on the issue of the sufficiency of the 
evidence supporting a first degree murder con- 
viction did not resolve the prejudice prong of 
the Strickland test, as nothing in T.C.A. § 40- 
30-113 limits the trial court’s discretion to or- 
der a delayed direct appeal to circumstances 
where there was a complete denial of such an 
appeal. Wallace v. State, 121 S.W.3d 652, 2003 
Tenn. LEXIS 1213 (Tenn. 2003). 

Petitioner was not denied due process by his 
post-conviction counsel’s failure to either with- 
draw as counsel or file an application for per- 
mission to appeal after the court of criminal 
appeals upheld the trial court’s denial of post- 
conviction relief. All that due process requires 
during post-convictions procedures is a mean- 
ingful opportunity to be heard and petitioner 


was afforded a full evidentiary hearing and full 
review in his first post-conviction appeal. 
Stokes v. State, 146 S.W.3d 56, 2004 Tenn. 
LEXIS 829 (Tenn. 2004), appeal denied, — 
S.W.3d —, 2004 Tenn. LEXIS 878 (Tenn. Oct. 
11, 2004). 

Because the post-conviction court made spe- 
cific factual findings that counsel and an in- 
mate discussed and decided against a third 
appeal, and that that understanding was con- 
firmed in a letter to the inmate, counsel’s fail- 
ure to file a waiver of appeal was not ineffective 
assistance of counsel to allow post-conviction 
relief with a delayed appeal. Arroyo v. State, — 
S.W.3d —, 2013 Tenn. Crim. App. LEXIS 586 
(Tenn. Crim. App. July 10, 2013), affd, 434 
S.W.3d 555, 2014 Tenn. LEXIS 370 (Tenn. May 
21, 2014). 

Post-conviction court erred in granting defen- 
dant post-conviction relief in the form of a new 
trial as the proper remedy for trial counsel’s 
failure to file a timely motion for new trial was 
the grant of a delayed appeal; because the 
post-conviction court should have granted a 
delayed appeal, which authorized the filing of a 
motion for new trial, the post-conviction court’s 
judgment granting defendant a new trial was 
reversed and remanded; and, on remand, the 
post-conviction court should permit defendant 
to file a motion for new trial. Torres v. State, — 
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S.W.3d —, 2017 Tenn. Crim. App. LEXIS 855 
(Tenn. Crim. App. Sept. 19, 2017). 


2. No Error. 

Counsel filed the motion for new trial one day 
late, but despite the late filing, the motion was 
heard by the trial court; although petitioner 
alleged ineffective assistance, she was not 
prejudiced because the appellate court re- 
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viewed her issues beyond sufficiency of the 
evidence, and thus she was not barred from 
pursuing issues on appeal, for purposes of 
T.C.A. § 40-30-113, and she was not entitled to 
post-conviction relief, for purposes of T.C.A. 
§§ 40-30-103, 40-30-110(f). Summers v. State, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 619 
(Tenn. Crim. App. July 14, 2017). 


DECISIONS UNDER PRIOR LAW 


Analysis 


. Application. 
. Bill of Exceptions. 
. Delayed Appeal. 


—- WHE 


. Application. 

The provisions for delayed appeal apply only 
where the petitioner was denied his right of an 
appeal in the nature of a writ of error from his 
original conviction. Baugh v. State, 3 Tenn. 
Crim. App. 121, 457 S.W.2d 887, 1970 Tenn. 
Crim. App. LEXIS 381 (Tenn. Crim. App. 1970). 

Where court appointed attorney assured de- 
fendant that he would take the case all the way 
to the supreme court and case was appealed to 
the court of criminal appeals which affirmed 
the conviction but attorney did not seek a writ 
of certiorari from the supreme court and time 
had expired before defendant learned of this 
fact, trial court hearing petition for post-convic- 
tion relief had no power to vacate the judgment 
of the court of criminal appeals and extend the 
time for applying for certiorari. In this case, 
however, the court of criminal appeals did va- 
cate and immediately reinstate its own judg- 
ment in order to start anew the time for which 
the defendant could petition the supreme court 
for writ of certiorari. State v. Hopson, 589 
S.W.2d 952, 1979 Tenn. Crim. App. LEXIS 291 
(Tenn. Crim. App. 1979). 


2. Bill of Exceptions. 

An order of the trial court granting a delayed 
appeal is ineffective to validate a bill of excep- 
tions that is invalid because it was not signed 
and filed within the time required by law. Sims 
v. State, 1 Tenn. Crim. App. 623, 448 S.W.2d 983, 
1969 Tenn. Crim. App. LEXIS 292 (Tenn. Crim. 
App. 1969). 

Where defendants were denied effective right 
to appeal because of failure of court reporter to 
prepare bill of exceptions within time allowed, 
case would be remanded to trial court in post- 


conviction proceedings with directions that de- 
fendants be resentenced nunc pro tunc upon 
previous finding of guilt with the time therefor 
dating from the rendition of the judgment. 
State v. Davis, 3 Tenn. Crim. App. 625, 466 
S.W.2d 237, 1970 Tenn. Crim. App. LEXIS 413 
(Tenn. Crim. App. 1971). 

Defendant, who was indigent, was entitled to 
have a bill of exceptions prepared for him free 
of charge, and the failure to provide him with 
such a bill constituted good cause for ordering 
the late filing of the bill of exceptions. State v. 
Wilson, 530 S.W.2d 766, 1975 Tenn. LEXIS 569 
(Tenn. 1975). 


3. Delayed Appeal. 

The argument that only a trial court may 
grant a delayed appeal is without merit, be- 
cause the decision of the trial court in denying 
the delayed appeal is subject to appeal and 
correction by an appellate court which can 
correct the trial court’s order by granting the 
delayed appeal. State v. Wilson, 530 S.W.2d 
766, 1975 Tenn. LEXIS 569 (Tenn. 1975). 

Only a trial court can grant a delayed appeal, 
and then only after an evidentiary hearing on a 
petition for post-conviction relief seeking that 
remedy. Whisnant v. State, 532 S.W.2d 572, 
1975 Tenn. Crim. App. LEXIS 314 (Tenn. Crim. 
App. 1975). See State v. Wilson, 530 S.W.2d 
766, 1975 Tenn. LEXIS 569 (Tenn. 1975). 

The trial court’s granting a “delayed appeal” 
triggers the 30-day period for filing a notice of 
appeal. State v. Cordell, 645 S.W.2d 763, 1982 
Tenn. Crim. App. LEXIS 409 (Tenn. Crim. App. 
1982). 

The statute of limitations for post-conviction 
relief applies to delayed appeals because the 
petitioner must comply with the post-convic- 
tion procedure act to obtain a delayed appeal. 
Handley v. State, 889 S.W.2d 223, 1994 Tenn. 
Crim. App. LEXIS 302 (Tenn. Crim. App. 1994), 
appeal denied, — S.W.2d —, 1994 Tenn. LEXIS 
303 (Tenn. Oct. 10, 1994). 


40-30-114. Reimbursement of expenses of district attorney general — 
Duty of attorney general and reporter. 


(a) The district attorney general shall be reimbursed for any expenses, 
including travel, incurred in connection with the preparation and trial of any 
proceeding under this part. This expense shall be paid by the state and shall 
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not be included in the expense allowance now received by the various district 
attorneys general. 
(b)(1) It is the duty and function of the attorney general and reporter, and 
the attorney general and reporter’s staff, to lend whatever assistance may be 
necessary to the district attorney general in the trial and disposition of the 
cases. 

(2) In the event an appeal is taken or a delayed appeal in the nature of a 
writ of error is granted, the attorney general and reporter, and the attorney 
general and reporter’s staff, shall represent the state and prepare and file all 
necessary briefs in the same manner as now performed in connection with 
criminal appeals. 


History. 
Acts 1995, ch. 207, § 1; T.C.A. § 40-30-214. 


40-30-115. Determination of indigency — Appointment of counsel and 
court reporters. 


Indigency shall be determined and counsel and court reporters appointed 
and reimbursed as now provided for criminal and habeas corpus cases by 
chapter 14, parts 2 and 3 of this title. 


History. 
Acts 1995, ch. 207, § 1; T.C.A. § 40-30-215. 


Determination of indigency, appointment of 
counsel, § 8-14-105. 


Getta Bea racer ile: Right to appointed counsel, § 40-14-1083. 


Counsel for indigents, title 40, ch. 14, part 2. 


DECISIONS UNDER PRIOR LAW 


1. Appointment of Counsel. 

Hearing judge did not err in appointing com- 
petent local attorney to represent applicant 
although applicant requested a specific attor- 
ney from another county. Brewer v. State, 4 
Tenn. Crim. App. 265, 470 S.W.2d 47, 1970 
Tenn. Crim. App. LEXIS 496 (Tenn. Crim. App. 
1970). 

Appointment of counsel is not required in 
every case where a petition is filed for post- 
conviction relief. Cureton v. Tollett, 477 S.W.2d 


233, 1971 Tenn. Crim. App. LEXIS 460 (Tenn. 
Crim. App. 1971). 

Where the asserted violation was recognized 
by the court of criminal appeals as a constitu- 
tional claim that had not been previously liti- 
gated or waived, it provided a colorable claim 
sufficient to make dismissal without appoint- 
ment of counsel inappropriate. Allen v. State, 
854 S.W.2d 873, 1993 Tenn. LEXIS 204 (Tenn. 
1993). 


40-30-116. Appeal after final judgment. 


The order granting or denying relief under this part shall be deemed a final 
judgment, and an appeal may be taken to the court of criminal appeals in the 
manner prescribed by the Tennessee Rules of Appellate Procedure. In capital 
cases, the appellate court in which the case is pending shall render a decision 
within nine (9) months of the date of oral argument in the case, if oral 
argument is conducted. If no oral argument occurs, the court shall render an 
opinion within nine (9) months after submission of the case to the court for 
decision. The appellate court shall have thirty (30) days in which to dispose of 
any petition to rehear which may be filed. If an appellate court finds that it is 
unable to comply with the deadlines, it shall enter an order setting out the 
circumstances which render an extension beyond these time limits a necessity. 
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Copies of all the orders shall be sent to the administrative office of the courts. 
The administrative office of the courts shall report annually to the general 
assembly on the compliance of the appellate courts with the time limits 


established in this section. 


History. 
Acts 1995, ch. 207, § 1; T.C.A. § 40-30-216. 


Cross-References. 
Appeal as of right by state in criminal ac- 
tions, T.R.A.P. 3. 


Textbooks. 
Tennessee Jurisprudence, 14 Tenn. Juris., 
Habeas Corpus, § 11. 


DECISIONS UNDER PRIOR LAW 


Analysis 


Review. 

—Questions of Law. 
—Questions of Fact. 
—Counsel. 

. Delayed Appeal. 

. Waiver of Notice of Appeal. 


ere ee 


. Review. 

Petitioner timely filed a pro se petition for 
post-conviction relief and subsequently, the 
trial court ordered that his petition be granted. 
But 43 days later, the trial court found there 
had not been a factual basis to grant the 
petition, and it vacated the prior order granting 
the petition on grounds of mutual mistake 
under Tenn. R. Civ. P. 60.02. Tenn. Sup. Ct. R. 
28 does not authorize the application of Tenn. 
R. Civ. P. 60.02 in a post-conviction setting; 
moreover, pursuant to T.C.A. § 40-30-1116, a 
post-conviction court lost jurisdiction over the 
proceeding 30 days after it entered an order 
granting post-conviction relief, and therefore, 
the trial court exceeded its jurisdiction in va- 
cating its prior order and its later order, deny- 
ing post-conviction relief, was a nullity. Maka v. 
State, — S.W.3d —, 2004 Tenn. Crim. App. 
LEXIS 873 (Tenn. Crim. App. Oct. 11, 2004). 

In a post-conviction action, the record re- 
flected that petitioner failed to challenge the 
legality of his sentence on direct appeal and 
that the petition for post-conviction relief was 
devoid of any allegation of improper sentenc- 
ing. Thus, petitioner waived the issue for fail- 
ure to properly prosecute his sentencing claims. 

Cartwright v. State, — S.W.3d —, 2004 Tenn. 
Crim. App. LEXIS 937 (Tenn. Crim. App. Oct. 
21, 2004). 


2. —Questions of Law. 

Where certain mandatory provisions of the 
former chapter were not complied with but only 
question was one of law upon which court of 
criminal appeals could pass, court decided such 
question rather than reversing and remanding 
for new trial upon the petition. Brown v. State, 
1 Tenn. Crim. App. 462, 445 S.W.2d 669, 1969 
Tenn. Crim. App. LEXIS 335 (Tenn. Crim. App. 
1969). 


3. —Questions of Fact. 

Findings of trial court after full evidentiary 
hearing were conclusive on appeal as to ques- 
tions of fact where the evidence did not prepon- 
derate against the judgment of that court. 
Turner v. State, 1 Tenn. Crim. App. 582, 447 
S.W.2d 876, 1969 Tenn. Crim. App. LEXIS 291 
(Tenn. Crim. App. 1969); Janow v. State, 4 
Tenn. Crim. App. 195, 470 S.W.2d 19, 1971 
Tenn. Crim. App. LEXIS 495 (Tenn. Crim. App. 
1977). 

Finding of the trial judge that a petitioner’s 
guilty pleas had been voluntarily made and 
were not the product of a hope for a suspended 
sentence was, upon appeal, to be given the 
weight of a jury verdict. Summerlin v. State, 
607 S.W.2d 495, 1980 Tenn. Crim. App. LEXIS 
324 (Tenn. Crim. App. 1980). 


4, —Counsel. 

Where petition for post-conviction relief was 
summarily dismissed, petitioner was entitled 
to an appeal and, where he was indigent, he 
was entitled to the appointment of counsel at 
the trial court level. Recor v. State, 489 S.W.2d 
64, 1972 Tenn. Crim. App. LEXIS 294 (Tenn. 
Crim. App. 1972), cert. denied, Recor v. Tennes- 
see, 411 U.S. 920, 93 S. Ct. 1560, 36 L. Ed. 2d 
313, 1973 U.S. LEXIS 2885 (1973). 


5. Delayed Appeal. 

Under the former section, § 27-3-125 (re- 
pealed, see now T.R.A.P. 42) and former § 40- 
30-120 [repealed], the trial court or the appel- 
late court may order the filing of a delayed 
appeal where a petitioner has been denied his 
right to such an appeal under the U.S. or Tenn. 
Const. State v. Wilson, 530 S.W.2d 766, 1975 
Tenn. LEXIS 569 (Tenn. 1975). 

Where appointed counsel failed to inform 
defendant of the trial court’s dismissal of his 
post-conviction petition, and failed to advise 
him of his right to appeal until the 30-day 
appeal period had lapsed, the court of appeals 
waived the timely filing of the notice of appeal. 
Warren v. State, 833 S.W.2d 101, 1992 Tenn. 
Crim. App. LEXIS 94 (Tenn. Crim. App. 1992). 


6. Waiver of Notice of Appeal. 
For purposes of T.R.A.P. 4, post-conviction 
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proceedings are criminal in nature and the 
notice of appeal may be waived in the interest 


of justice. State v. Scales, 767 S.W.2d 157, 1989 
Tenn. LEXIS 137 (Tenn. 1989). 


40-30-117. Motions to reopen. 


(a) A petitioner may file a motion in the trial court to reopen the first 
post-conviction petition only if the following applies: 

(1) The claim in the motion is based upon a final ruling of an appellate 
court establishing a constitutional right that was not recognized as existing 
at the time of trial, if retrospective application of that right is required. The 
motion must be filed within one (1) year of the ruling of the highest state 
appellate court or the United States supreme court establishing a constitu- 
tional right that was not recognized as existing at the time of trial; or 

(2) The claim in the motion is based upon new scientific evidence 
establishing that the petitioner is actually innocent of the offense or offenses 
for which the petitioner was convicted; or 

(3) The claim asserted in the motion seeks relief from a sentence that was 
enhanced because of a previous conviction and the conviction in the case in 
which the claim is asserted was not a guilty plea with an agreed sentence, 
and the previous conviction has subsequently been held to be invalid, in 
which case the motion must be filed within one (1) year of the finality of the 
ruling holding the previous conviction to be invalid; and 

(4) It appears that the facts underlying the claim, if true, would establish 
by clear and convincing evidence that the petitioner is entitled to have the 
conviction set aside or the sentence reduced. 

(b) The motion must set out the factual basis underlying its claims and must 
be supported by affidavit. The factual information set out in the affidavit shall 
be limited to information which, if offered at an evidentiary hearing, would be 
admissible through the testimony of the affiant under the rules of evidence. 
The motion shall be denied unless the factual allegations, if true, meet the 
requirements of subsection (a). If the court grants the motion, the procedure, 
relief and appellate provisions of this part shall apply. 

(c) If the motion is denied, the petitioner shall have thirty (30) days to file an 
application in the court of criminal appeals seeking permission to appeal. The 
application shall be accompanied by copies of all the documents filed by both 
parties in the trial court and the order denying the motion. The state shall 
have thirty (30) days to respond. The court of criminal appeals shall not grant 
the application unless it appears that the trial court abused its discretion in 
denying the motion. If it determines that the trial court did so abuse its 
discretion, the court of criminal appeals shall remand the matter to the trial 
court for further proceedings. 


History. 
Acts 1995, ch. 207, § 1; 1996, ch. 995, §§ 8, 9; 
T.C.A. § 40-30-217; Acts 2011, ch. 290, § 1. 


Rule Reference. 
This section is referred to in Rule 28, § 2 of 
the Rules of the Supreme Court of Tennessee. 


Law Reviews. 
Adjudicating Claims of Innocence for the 


Capitally Condemned in Tennessee: Embracing 
a Truth Forum (Dwight Aarons), 76 Tenn. L. 
Rev. 511 (2009). 

Casenote: Criminal Procedure — Capital 
Punishment — Motions to Reopen Petitions for 
Post-Conviction Relief, 81 Tenn. L. Rev. 389 
(2014). 
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NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

. Jurisdiction. 

. Discretion. 

. Scientific Evidence. 
Competency To Be Executed. 
Procedure. 

Motion Denied. 

. Burden of Proof. 

. Jurisdiction. 

10. Appeal. 

11. Actual Innocence. 
12. New Rule. 

13. Criteria Not Met. 


OONAHMRWNH 


1. Constitutionality. 

Rooker-Feldman doctrine did not apply to a 
prisoner’s facial challenge to the constitution- 
ality of the Tennessee collateral review stat- 
utes, T.C.A. § 29-21-107, T.C.A. § 40-26-105, 
and T.C.A. § 40-30-117; a district court thus 
erred in summarily dismissing his facial chal- 
lenge to those Tennessee statutes. Carter v. 
Burns, 524 F.3d 796, 2008 FED App. 114P, 2008 
U.S. App. LEXIS 5690 (6th Cir. Mar. 18, 2008). 


2. Jurisdiction. 

The supreme court has jurisdiction to review 
applications for permission to appeal which 
seek review of a denial of a motion to reopen a 
first petition for post-conviction relief. Fletcher 
v. State, 951 S.W.2d 378, 1997 Tenn. LEXIS 407 
(Tenn. 1997). 

In a first degree murder case, the trial court 
properly dismissed defendant’s motion to re- 
open his post-conviction petition as the state’s 
alleged suppression of exculpatory evidence 
was not a proper ground to reopen; the appel- 
late court erred in sua sponte treating defen- 
dant’s motion to reopen as a petition for writ of 
error coram nobis. Harris v. State, 102 S.W.3d 
587, 2003 Tenn. LEXIS 313 (Tenn. 2003). 

Petitioner’s appeal of the summary dismissal 
of his second petition for post-conviction relief 
was dismissed for lack of jurisdiction because 
petition failed to comply with the requirements 
governing an appeal from the denial of a motion 
to reopen post-conviction proceedings; peti- 
tioner filed a notice of appeal in the post- 
conviction court, but he did not file with the 
court of appeals an application for permission 
to appeal or a notice of appeal. Ramsey v. State, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 394 
(Tenn. Crim. App. May 25, 2016). 


3. Discretion. 

The trial court did not abuse its discretion by 
denying defendant’s motion to reopen a first 
petition for post-conviction relief on the basis 
that the ground for relief had been previously 
determined. Fletcher v. State, 951 S.W.2d 378, 
1997 Tenn. LEXIS 407 (Tenn. 1997). 


4. Scientific Evidence. 

T.C.A. § 40-30-217(a)(2) (now T.C.A. § 40- 
30-117(a)(2)) does not provide the petitioner a 
vehicle for obtaining discovery, rather, the pe- 
titioner must delineate in the motion to reopen 
the new scientific evidence that has already 
been secured and which will establish his or her 
actual innocence. Ray v. State, 984 S.W.2d 236, 
1997 Tenn. Crim. App. LEXIS 1350 (Tenn. 
Crim. App. 1997). 


5. Competency To Be Executed. 

An allegation of incompetency to be executed 
does not meet any of the grounds allowing 
consideration of a petition filed after the stat- 
ute has run under T.C.A. § 40-30-202(b) (now 
T.C.A. § 40-30-102(b)), nor does it satisfy any of 
the criteria for re-opening a petition for post- 
conviction relief under T.C.A. § 40-30-217(a) 
(now T.C.A. § 40-30-117(a)). Heck Van Tran v. 
State, 6 S.W.3d 257, 1999 Tenn. LEXIS 602 
(Tenn. 1999), cert. denied, Heck Van Tran v. 
Tennessee, 529 U.S. 1091, 120 S. Ct. 1728, 146 
L. Ed. 2d 648, 2000 U.S. LEXIS 2938 (2000). 

Defendant’s motion to reopen a post-convic- 
tion petition to assert ineligibility for the death 
penalty due to intellectual disability failed be- 
cause, while the trial court suggested the mo- 
tion was waived by not having mental status 
examined sooner, and a motion to reopen was 
the proper vehicle to claim a newly recognized 
constitutional right or actual innocence based 
on new evidence despite circumstances sug- 
gesting the issue was waived, the Tennessee 
Supreme Court had specifically rejected the 
bases upon which defendant sought to reopen 
the post-conviction proceedings. Payne v. State, 
— §.W.3d —, 2013 Tenn. Crim. App. LEXIS 
1159 (Tenn. Crim. App. July 29, 2013), appeal 
denied, — S.W.3d —, 2013 Tenn. LEXIS 956 
(Tenn. Nov. 14, 2013). 


6. Procedure. 

As the 10-day appeal period (now 30 days) in 
T.C.A. § 40-30-117(c) began when the order 
denying the motion to reopen was filed with the 
trial court clerk and not when the judge signed 
the order or the clerk entered it into the min- 
utes, petitioner’s notice of appeal was timely 
filed as it was filed within 10 days of the date 
the trial court’s order denying the motion to 
reopen was filed with the court clerk, and 
petitioner substantially complied with the pro- 
cedural requirements. Graham v. State, 90 
S.W.3d 687, 2002 Tenn. LEXIS 548 (Tenn. 
2002), rehearing denied, — S.W.3d —, 2003 
Tenn. LEXIS 66 (Tenn. 2003). 

Because petitioner inmate’s juror misconduct 
claim in his federal habeas proceeding did not 
fall within any of the exceptions in T.C.A. 
§ 40-30-117(a) to the one petition rule of T.C.A. 
§ 40-30-102(c) and because the inmate failed to 
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present the claim to the state courts and no 
state court remedies remained available, the 
claim was procedurally defaulted. Hodges v. 
Colson, 711 F.3d 589, 2013 FED App. 75P, 2013 
U.S. App. LEXIS 6050 (6th Cir. Mar. 26, 2013). 


7. Motion Denied. 

Finding against appellant, an inmate, was 
appropriate because his current ineffective as- 
sistance of counsel claim neither satisfied the 
requirements for an exception to the statute of 
limitations bar nor provided a basis for re- 
opening a ruled upon petition for post-convic- 
tion relief, T.C.A. §§ 40-30-102(b); 40-30- 
117(a). Coleman v. State, 341 S.W.3d 221, 2011 
Tenn. LEXIS 319 (Tenn. Apr. 11, 2011), over- 
ruled, Dellinger v. State, — S.W.3d —, 2015 
Tenn. Crim. App. LEXIS 669 (Tenn. Crim. App. 
Aug. 18, 2015). 

Inmate’s motion to reopen a post-conviction 
petition was properly denied as Coleman v. 
State, 341 S.W.3d 221, 2011 Tenn. LEXIS 319 
(Tenn. 2011), did not establish a new retroac- 
tive rule for proving intellectual disability in 
Tennessee under the Eighth Amendment or 
Tenn. Const. art. I, § 16 for T.C.A. § 40-30- 
117(a)(1) purposes, but concerned an interpre- 
tation of T.C.A. § 39-13-203, and held that the 
courts could consider factors other than raw 
test scores in determining intellectual disabil- 
ity. Keen v. State, 398 S.W.3d 594, 2012 Tenn. 
LEXIS 932 (Tenn. Dec. 20, 2012), cert. denied, 
Keen v. Tennessee, 187 L. Ed. 2d 120, 134 S. Ct. 
176, — U.S. —, 2013 U.S. LEXIS 7234 (U.S. 
Oct. 7, 2013). 

Defendant’s application for permission to ap- 
peal the denial of his motion to reopen his 
post-conviction petition was denied because the 
statute at issue was constitutionally sound and 
did not bar the presentation of other proof of 
defendant’s intellectual disability where the 
decision in Hall v. Florida, 134 S.Ct. 1986, 188 
L. Ed. 2d 1007, 2014 U.S. LEXIS 3615 (2014) 
did not announce a new rule or alter the under- 
standing of the bedrock procedural elements 
essential to the fairness of a proceeding, but 
clarified provisions in Atkins v. Virginia, 122 S. 
Ct. 2242, 153 L. Ed. 2d 335, 536 U.S. 304, 321, 
2002 U.S. LEXIS 4648 (2002), regarding the 
class protected by Atkins, i.e., defendants who 
were intellectually disabled. Sims v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 613 
(Tenn. Crim. App. Jan. 28, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 365 
(Tenn. May 6, 2016), cert. denied, Sims v. Ten- 
nessee, 197 L. Ed. 2d 516, 137 S. Ct. 13827, — 
U.S. —, 2017 U.S. LEXIS 1828 (U.S. Mar. 20, 
2017). 

Because appellant received a full hearing 
and appeal on his original petition, the trial 
court properly dismissed his motion for new 
trial or evidentiary hearing on the ground that 
it was a subsequent petition seeking post-con- 
viction relief; none of the claims appellant as- 
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serted qualified to reopen his previous petition 
because he simply wished to re-litigate his 
ineffective assistance of counsel claim. Taylor v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 933 (Tenn. Crim. App. Dec. 14, 2016), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
239 (Tenn. Apr. 13, 2017). 


8. Burden of Proof. 

Inmate was entitled to reopen the inmate’s 
former post-conviction case because, treating 
the inmate’s petition as a petition for writ of 
error coram nobis, documents and affidavits the 
inmate filed showed a former sheriff willfully 
suppressed materially exculpatory evidence, 
even though the legislature did not provide an 
exception to the statute of limitations or the 
one petition rule through the reopening process 
for a Brady violation similar to that in 
T.C.A.§ 40-30-106(g)(2), so the inmate suffi- 
ciently alleged the judgment in the inmate’s 
case might have differed with the evidence and 
that the inmate was without fault in failing to 
uncover the evidence, sufficiently alleging the 
requisites of a petition for writ of error coram 
nobis. State v. Harris, — S.W.3d —, 2001 Tenn. 
Crim. App. LEXIS 1010 (Tenn. Crim. App. Dec. 
4, 2001), rev'd, 102 S.W.3d 587, 2003 Tenn. 
LEXIS 313 (Tenn. 2003). 

Denial of petitioner’s, an inmate’s, motion to 
reopen his post-conviction petition for the pur- 
pose of determining whether he was mentally 
retarded and thus ineligible for the death pen- 
alty was appropriate pursuant to T.C.A. § 39- 
13-203(b) because he failed to meet the bright- 
line mark of 70 for establishing mental 
retardation at the time of the offense and failed 
to meet his burden of proof under T.C.A. § 40- 
30-117(a)(4). He also failed to establish that he 
had adaptive deficits and he was not twice 
placed in jeopardy. Coleman v. State, — S.W.3d 
—, 2010 Tenn. Crim. App. LEXIS 36 (Tenn. 
Crim. App. Jan. 13, 2010), affd in part and 
vacated in part, 341 S.W.3d 221, 2011 Tenn. 
LEXIS 319 (Tenn. Apr. 11, 2011). 


9. Jurisdiction. 

Court of criminal appeals lacked jurisdiction 
to review petitioner’s appeal of the motion to 
reopen the post-conviction petition because pe- 
titioner failed to properly seek review of the 
post-conviction court’s denial of the motion to 
reopen; petitioner’s notice of appeal was not 
filed within thirty days of entry of the post- 
conviction court’s order denying the motion and 
did not include sufficient substance to be 
treated as an application for permission to 
appeal. Turner v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 595 (Tenn. Crim. App. 
July 7, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 878 (Tenn. Dec. 6, 2017). 


10. Appeal. 
Even if appellant was attempting to reopen 
his post-conviction petition by filing a motion 
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for new trial or evidentiary hearing, he was 
required to seek permission to appeal the trial 
court’s ruling on that pleading because an ap- 
peal from an order denying a motion to reopen 
had to be granted by the appellate court; al- 
though appellant filed his notice of appeal in 
the trial court, that did not effectuate an appeal 
to the appellate court. Taylor v. State, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 933 (Tenn. 
Crim. App. Dec. 14, 2016), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 239 (Tenn. Apr. 
13, 2017). 

Petitioner’s appeal was dismissed, as it was 
not shown that he followed the procedures for 
seeking permission to appeal; the notice of 
appeal was filed incorrectly, did not state the 
reasons why review should be granted, and fell 
short of providing sufficient substance to pro- 
vide substantial compliance with the statute, 
plus the motion to reopen was not supported by 
an affidavit as required. State v. Wolfe, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 215 
(Tenn. Crim. App. Mar. 22, 2017). 

Neither T.C.A. § 40-30-117 nor Tenn. Sup. 
Ct. R. 28, § 10(B) provide that the thirty-day 
time period for filing an application for permis- 
sion to appeal in the court of criminal appeals 
may be tolled by the filing of a motion to 
reconsider. Turner v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 595 (Tenn. Crim. App. 
July 7, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 878 (Tenn. Dec. 6, 2017). 

Petitioner’s appeal of the denial of his motion 
to reopen his application for post-conviction 
relief was dismissed because petitioner failed to 
comply with the requirements to seek discre- 
tionary review of a motion to reopen post- 
conviction proceedings; no application for per- 
mission to appeal was filed in the court of 
criminal appeals, but instead, petitioner filed a 
notice of appeal in the post-conviction court. 
Cage v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 952 (Tenn. Crim. App. Nov. 18, 
2017). 

Defendant was denied permission to appeal 
the denial of his motion to reopen his petition 
for post-conviction relief because the evidence 
alleged by defendant in support of his motion 
did not establish that he was actually innocent 
of the crimes for which he was convicted, his 
current attack was essentially another attempt 
to challenge the voluntariness of his pleas, and 
his motion to proceed on appeal as an indigent 
person did not comply with the appellate re- 
quirements. Wolley v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 1059 (Tenn. Crim. 
App. June 21, 2017). 


11. Actual Innocence. 
T.C.A. § 40-30-117(a)(2) is not applicable to 
claims of actual innocence of the death penalty; 
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therefore, petitioner could not rely on § 40-30- 
117(a)(2) in an attempt to reopen post-convic- 
tion proceedings where it was argued that he 
was actually innocent of the death penalty due 
to his intellectual disability. Keen v. State, — 
S.W.3d —, 2011 Tenn. Crim. App. LEXIS 972 
(Tenn. Crim. App. June 29, 2011), affd, 398 
S.W.3d 594, 2012 Tenn. LEXIS 932 (Tenn. Dec. 
20, 2012). 

Inmate’s claim that he was ineligible for the 
death penalty under T.C.A. § 39-13-203 did not 
qualify as an actual innocence claim under 
T.C.A. § 40-30-117(a)(2) as: (1) to qualify as 
actually innocent, the inmate had to show ac- 
tual innocence of the underlying crimes; (2) 
there was no separate offense in Tennessee for 
capital murder; (3) the inmate had pled guilty 
to first-degree murder under T.C.A. § 39-13- 
202; and (4) under T.C.A. § 39-13-204(i), the 
death penalty was a sentencing consideration 
for first-degree murder. Keen v. State, 398 
S.W.3d 594, 2012 Tenn. LEXIS 932 (Tenn. Dec. 
20, 2012), cert. denied, Keen v. Tennessee, 187 
L. Ed. 2d 120, 184 S. Ct. 176, — U.S. —, 2013 
U.S. LEXIS 7234 (U.S. Oct. 7, 2013). 

To qualify as “actually innocent” under T.C.A. 
§ 40-30-117(a)(2), a petitioner must demon- 
strate actual innocence of the underlying 
crimes for which he was convicted. Keen v. 
State, 398 S.W.3d 594, 2012 Tenn. LEXIS 932 
(Tenn. Dec. 20, 2012), cert. denied, Keen v. 
Tennessee, 187 L. Ed. 2d 120, 1384S. Ct. 176, — 
U.S. —, 2018 U.S. LEXIS 7234 (U.S. Oct. 7, 
2013). 


12. New Rule. 

Coleman v. State, 341 S.W.3d 221, 2011 Tenn. 
LEXIS 319, did not create a new constitutional 
rule of law, but involved statutory construction 
based upon existing law that was practiced in 
relation to the interpretation of the first prong 
of the intellectual disability statute for death 
penalty purposes. Therefore, this was not a 
ground for reopening post-conviction proceed- 
ings. Keen v. State, — S.W.3d —, 2011 Tenn. 
Crim. App. LEXIS 972 (Tenn. Crim. App. June 
29, 2011), affd, 398 S.W.3d 594, 2012 Tenn. 
LEXIS 932 (Tenn. Dec. 20, 2012). 


13. Criteria Not Met. 

Inmate’s post-conviction relief petition was 
properly dismissed because (1) the petition was 
a second such petition, and no T.C.A. § 40-30- 
117(a) exception applied, and (2) the inmate’s 
claim that the State failed to disclose exculpa- 
tory evidence was not a statutory ground for 
reopening a post-conviction proceeding. Skip- 
per v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 634 (Tenn. Crim. App. Aug. 26, 
2016). 
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40-30-118. Promulgation of rules. 


The supreme court may promulgate rules of practice and procedure consis- 
tent with this part, including rules prescribing the form and contents of the 
petition, the preparation and filing of the record and assignments of error for 
simple appeal and for delayed appeal in the nature of a writ of error, and may 
make petition forms available for use by petitioners. The supreme court shall 
develop a form which shall be available without cost to a prisoner in the prison 
and other places of detention, and shall also be available without cost to any 
potential petitioner in the office of the clerk of any court of record having 
criminal jurisdiction. 


History. Law Reviews. 

Acts 1995, ch. 207, § 1; T.C.A. § 40-30-218. Post-Conviction Relief in Tennessee — Four- 
teen Years of Judicial Administration Under 
the Post-Conviction Procedure Act (Gary L. 
Anderson), 48 Tenn. L. Rev. 605 (1981). 


Cross-References. 
Appeal as of right, T.R.A.P. 3. 


Rule Reference. 
This section is referred to in Rule 28 of the 
Rules of the Supreme Court of Tennessee. 


40-30-119. Bail during new trial or delayed appeal — Exception. 


When a new trial or delayed appeal is granted, release on bail shall be 
determined by the trial judge as provided by law pending further proceedings. 
In all other cases, the petitioner shall not be entitled to bail. 


History. 
Acts 1995, ch. 207, § 1; T.C.A. § 40-30-219. 


40-30-120. Stays of execution when petitioner is under sentence of 
death. 


(a) When affirming a conviction and sentence of death on direct appeal, the 
Tennessee supreme court shall contemporaneously set a date for an execution. 
The date shall be no less than four (4) months from the date of the judgment 
of the Tennessee supreme court. Upon the filing of a petition for post-conviction 
relief, the court in which the conviction occurred shall issue a stay of the 
execution date that shall continue in effect for the duration of any appeals or 
until the post-conviction action is otherwise final. The execution date shall not 
be stayed prior to the filing of a petition for post-conviction relief except upon 
a showing by the petitioner of the petitioner’s inability to file a petition prior 
to the execution date and that the inability is justified by extraordinary 
circumstances beyond the petitioner’s control. 

(b) Where the petitioner is under a sentence of death and the petition is not 
the first petition under this part attacking that judgment, or a motion to 
reopen has been filed, no court may stay the execution unless a court of 
competent jurisdiction first finds that a motion to reopen that meets the 
requirements set out in § 40-30-117 has been granted. 

(c) The mere satisfaction of the requirements of subsection (b) shall not 
automatically result in a stay. In order to obtain a stay, an applicant must show 
that upon the court’s consideration of the petition there is a significant 
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possibility that the death sentence will be invalidated and’ that there is a 
significant possibility that the death sentence will be carried out before 
consideration of the petition is concluded. 

(d) Any motion for stay pending consideration of the post-conviction petition 
must be presented first to the court where the petition is filed. The decision of 
the court shall be reviewable by the court of criminal appeals upon the filing of 
a motion for review. Either party may seek review. The lower court’s determi- 
nation shall not be set aside unless the movant demonstrates an abuse of 
discretion. The action of the court of criminal appeals shall likewise be 
reviewable upon the filing of a motion for review in the Tennessee supreme 
court. Either party may seek review. The determination of the court of criminal 
appeals shall not be set aside unless the movant demonstrates an abuse of 
discretion. 

(e) Each motion for stay, or motion for review, shall be filed in writing with 
the clerk of the court to whom the motion is directed. The clerk shall 
immediately refer the matter to the court. Each motion shall be served upon 
opposing counsel in the most expeditious manner practicable. The motion shall 
recite that opposing counsel has been served and in what manner. Oral 
requests directed to a judge are prohibited unless, owing to emergency 
circumstances, the filing of a written motion is impractical. In that event, 
counsel initiating the contact shall orally notify opposing counsel prior to the 
contact. 

(f) Motions for review may be acted upon by a single judge of the appellate 
court. The judge may, in lieu thereof, refer the motion to the court. In the court 
of criminal appeals, the reference will be to a three (3) judge panel of the court 
in the grand division where the motion is filed. Review shall be made promptly 
within five (5) days or within a shorter period as necessary to preclude the 
issue from becoming moot, whether by a single judge or by the court. Oral 
argument shall not be permitted unless the court otherwise directs. Opposing 
counsel shall have a right to file a written response to the motion within three 
(3) days of the service of the motion. If time does not permit the filing of a 
written response, the court shall ascertain the position of opposing counsel by 
other means which may include a telephone conference. The court may 
consider the last-minute nature of an application to stay execution by resolving 
against the petitioner any doubts and uncertainties as to the sufficiency of the 
petitioner’s submission. 


History. Cross-References. 
Acts 1995, ch. 207, § 1; T.C.A. § 40-30-220. Grand divisions, title 4, ch.1, part 2. 


40-30-121. Priority. 


Post-conviction cases where the petitioner is under the death sentence shall 
be given priority over all other matters in docketing by the courts having trial 
and appellate jurisdiction of the cases. 


History. 
Acts 1995, ch. 207, § 1; T.C.A. § 40-30-221. 
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40-30-122. Interpretation. 


For purposes of this part, a new rule of constitutional criminal law is 
announced if the result is not dictated by precedent existing at the time the 
petitioner’s conviction became final and application of the rule was susceptible 
to debate among reasonable minds. A new rule of constitutional criminal law 
shall not be applied retroactively in a post-conviction proceeding unless the 
new rule places primary, private individual conduct beyond the power of the 
criminal law-making authority to proscribe or requires the observance of 


fairness safeguards that are implicit in the concept of ordered liberty. 


History. 
Acts 1995, ch. 207, § 1; T.C.A. § 40-30-222. 


Law Reviews. 
Twelve Angry Hours: Improving Domestic 


Violence Holds in Tennessee Without Risk of 
Violating the Constitution, 10 Tenn. J. L. & 
Pol’y 215 (2015). 


NOTES TO DECISIONS 


Analysis 


1. In General. 
2. Retroactive Application. 


1. In General. 

Ward v. State, which states that trial courts 
have an affirmative duty, before accepting a 
guilty plea to a crime carrying a mandatory 
sentence of community supervision for life, to 
inform the defendant of the consequence of 
lifetime supervision, is not retroactive for pur- 
poses of tolling the post-conviction statute of 
limitations. Bush v. State, 428 S.W.3d 1, 2014 
Tenn. LEXIS 16 (Tenn. Jan. 28, 2014). 

Retroactivity of new constitutional rules in 
post-conviction proceedings is determined us- 
ing T.C.A. § 40-30-122, not Meadows vy. State. 
Bush v. State, 428 S.W.3d 1, 2014 Tenn. LEXIS 
16 (Tenn. Jan. 28, 2014). 


2. Retroactive Application. 

Defendant’s application for permission to ap- 
peal the denial of his motion to reopen his 
post-conviction petition was denied because the 
statute at issue was constitutionally sound and 
did not bar the presentation of other proof of 
defendant’s intellectual disability where the 
decision in Hall v. Florida, 134 S.Ct. 1986, 188 


L. Ed. 2d 1007, 2014 U.S. LEXIS 3615 (2014) 
did not announce a new rule or alter the under- 
standing of the bedrock procedural elements 
essential to the fairness of a proceeding, but 
clarified provisions in Atkins v. Virginia, 122 S. 
Ct. 2242, 153 L. Ed. 2d 335, 536 U.S. 304, 321, 
2002 U.S. LEXIS 4648 (2002), regarding the 
class protected by Atkins, i.e., defendants who 
were intellectually disabled. Sims v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 613 
(Tenn. Crim. App. Jan. 28, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 365 
(Tenn. May 6, 2016), cert. denied, Sims v. Ten- 
nessee, 197 L. Ed. 2d 516, 137 S. Ct. 13827, — 
U.S. —, 2017 U.S. LEXIS 1828 (U.S. Mar. 20, 
2017). 

Inmate was entitled to post-conviction relief 
from unconstitutional sentencing enhance- 
ments, despite not raising the issue at trial, 
because (1) the enhancement statute had re- 
peatedly been held unconstitutional, so the 
unconstitutionality was obvious, and (2) a deci- 
sion so holding applied retroactively, as the 
decision barred penalizing gang affiliation 
without a nexus between the affiliation and a 
crime. Harshaw v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 221 (Tenn. Crim. App. 
Mar. 24, 2017). 


PART 2 


POST-CONVICTION DEFENDER OVERSIGHT 
COMMISSION ACT OF 2011 


40-30-201. Short title. 


This part shall be known and may be cited as the “Post-Conviction Defender 


Oversight Commission Act of 2011.” 


40-30-202 


History. 
Acts 1995, ch. 510, § 1; T.C.A. § 40-30-301; 
Acts 2011, ch. 414, § 4. 
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Tennessee Death Penalty Cases (William P. 
Redick, Jr., Bradley A. MacLean, and M. Shane 
Truett), 38 U. Mem. L. Rev. 303 (2008). 


Law Reviews. 
Pretend Justice—Defense Representation in 


40-30-202. Commission created — Role. 


(a) On July 1, 2011, the post-conviction defender oversight commission is 
created. This part also creates the office of post-conviction defender to provide 
for the representation of any person convicted and sentenced to death in this 
state who is unable to secure counsel due to indigence, and that legal 
proceedings to challenge that conviction and sentence may be commenced in a 
timely manner and so as to assure the people of this state that the judgments 
of its courts may be regarded with the finality to which they are entitled in the 
interests of justice. The operation of the post-conviction defender oversight 
commission and office of post-conviction defender shall be consistent with 
professional standards and shall not compromise independent professional 
judgment or create a professional or institutional conflict of interest, appear- 
ance of impropriety, breach of attorney-client confidence or secret or other 
violation of the Tennessee Rules of Professional Conduct or the Tennessee Code 
of Judicial Conduct. 

(b) The post-conviction defender oversight commission shall be strictly 
administrative in nature and shall oversee budget, staffing and caseload 
concerns. In order to avoid possible conflicts, relating to cases assigned to the 
post-conviction defender’s office, no member of the commission shall advise, 
consult or otherwise directly assist the post-conviction defender or the post- 
conviction defender’s staff in providing legal representation in such cases. 


History. 
Acts 1995, ch. 510, § 1; T.C.A. § 40-30-302; 
Acts 2008, ch. 112, § 2; 2011, ch. 414, § 5. 


Determination of indigency, appointment of 
counsel, § 8-14-105. 
District public defender, § 8-14-104. 


Crone cearere ia! | Right to appointed counsel, § 40-14-103. 


Counsel for indigents, title 40, ch. 14, part 2. 


NOTES TO DECISIONS 


1. Statute of Limitations. 

Due process tolling of the limitations period 
was not justified because no circumstance be- 
yond petitioner’s control denied him a reason- 
able opportunity to present his post-conviction 
claims in a timely manner; petitioner, who 
became solely responsible for representing him- 


self, was aware or should have been aware of 
the time frame in which he had to prepare a 
petition for post-conviction relief. Whitehead v. 
State, — S.W.3d —, 2011 Tenn. Crim. App. 
LEXIS 699 (Tenn. Crim. App. Sept. 7, 2011), 
rev'd, 402 S.W.3d 615, 2013 Tenn. LEXIS 310 
(Tenn. Mar. 21, 2018). 


40-30-203. Establishment — Composition. 


(a) On July 1, 2011, there is created a post-conviction defender oversight 
commission. The members of the commission appointed under this section 
shall have a commitment to the constitutional rights of all individuals. In 
making these appointments, the appointing authorities shall strive to ensure 
that the membership of the commission appropriately reflects the racial and 
geographic diversity of the state. Members of the commission are not required 
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to be attorneys, but any member who is an attorney may not be a current 
district attorney general or assistant district attorney general, a current public 
defender or assistant public defender, or a sitting judge. The commission is 
composed of the following nine (9) members: 

(1) Three (3) members appointed by the governor; 

(2) Three (3) members appointed by the speaker of the senate; and 

(3) Three (3) members appointed by the speaker of the house of represen- 

tatives. 

(b) The term of office of each member of the commission is four (4) years. A 
vacancy occurring among the members of the commission before the expiration 
of a term shall be filled in the same manner as the original appointments. An 
appointment to fill a vacancy occurring before the expiration of a term is for the 
remainder of the unexpired term. 

(c) To stagger the terms of the commission members, the initial term shall 


be as follows: 


(1) The initial term of the members appointed by the governor shall be 


two (2) years; 


(2) The initial term of the members appointed by the speaker of the senate 


shall be three (3) years; and 


(3) The initial term of the members appointed by the speaker of the house 
of representatives shall be four (4) years. 


History. 
Acts 1995, ch. 510, § 1; T.C.A. § 40-30-303; 
Acts 2011, ch. 414, § 6. 


Compiler’s Notes. 

The post-conviction defender oversight com- 
mission, created by this section, terminates 
June 30, 2026. See §§ 4-29-112, 4-29-247. 

Acts 2011, ch. 414, § 2 provided that not- 
withstanding the provisions of § 4-29-112, or 
any other law to the contrary, the post-convic- 
tion defender commission as it currently exists 


shall terminate and shall cease all activities on 
June 30, 2011. 

Acts 2011, ch. 414, § 11 provided that the 
current post-conviction defender and any staff 
shall remain in place and continue to operate at 
least until the new commission has been ap- 
pointed and has met. The appointing authori- 
ties shall make their appointments by Septem- 
ber 1, 2011, at which time the current post- 
conviction defender will schedule a meeting for 
the newly appointed commission members. 


40-30-204. Chair — Meetings — Duties. 


(a) The members of the commission shall designate one (1) member of the 


commission as chair. 


(b) Meetings of the commission may be held upon reasonable notice to the 
commission members by the chair of the commission and shall be in compli- 


ance with title 8, chapter 44. 


(c) The commission shall appoint a qualified attorney to the office of 


post-conviction defender. 


(d) The commission shall prepare an annual budget for the office of the 
post-conviction defender, administer the funds made available to the office, and 


oversee the expenditure of the funds. 


History. 
Acts 1995, ch. 510, § 1; T.C.A. § 40-30-304; 
Acts 2011, ch. 414, § 7. 
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40-30-205. Post-conviction defender. 


(a) There is created the office of the post-conviction defender. 

(b) The post-conviction defender shall be appointed by the post-conviction 
defender oversight commission, as provided for in § 40-30-204. 

(c) The post-conviction defender shall be an attorney in good standing with 
the Tennessee supreme court and shall possess a demonstrated experience in 
the litigation of capital crimes. 

(d) The post-conviction defender shall serve a term of four (4) years. 

(e) Vacancies in the office of post-conviction defender shall be filled in the 
same manner as appointment. 

(f) The principal office of the post-conviction defender shall be located in 
Nashville. The post-conviction defender may establish branch offices as may, in 
the discretion of the post-conviction defender, be warranted to fulfill statutory 
duties as provided in this part. 

(g) The exclusive function of the post-conviction defender’s office shall be to 
provide legal representation to persons convicted of capital offenses. The 
post-conviction defender’s office including the members of the post-conviction 
defender’s oversight commission shall not lobby any entity, organization, or 
legislative body to urge either the abolition or retention of the death penalty. 
However, the office may respond to inquiries of the general assembly, the 
judiciary and the executive branch. 

(h) In the event the post-conviction defender provides direct representation 
to persons on direct appeal of a conviction, the post-conviction defender’s office 
shall be prohibited from providing representation to those persons in any 
collateral proceeding. 


History. 
Acts 1995, ch. 510, § 1; T.C.A. § 40-30-305; 
Acts 2011, ch. 414, §§ 8, 9. 


40-30-206. Duties. 


(a) It is the primary responsibility of the post-conviction defender to 
represent, without additional compensation, any person convicted and sen- 
tenced to death in this state who is without counsel and who is unable to secure 
counsel due to indigency or determined by a state court with competent 
jurisdiction to be indigent, for the purpose of instituting and prosecuting 
collateral actions challenging the legality of the judgment and sentence 
imposed against that person in state court, and who the court determines 
requires the appointment of counsel. 

(b) Under limited circumstance where the post-conviction defender deter- 
mines that it is in the interest of justice, the post-conviction defender may 
represent, without additional compensation, any person on a direct appellate 
review of the conviction of a capital crime if that person is without counsel and 
is unable to secure counsel due to indigency, or is determined by a state court 
with competent jurisdiction to be indigent and where that state court has 
determined competent counsel is unavailable. 

(c) The post-conviction defender shall represent, without additional com- 
pensation, any person convicted and sentenced to death in this state who is 
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without counsel and who is unable to secure counsel due to that person’s 
indigency or is determined by a state court of competent jurisdiction to be 
indigent for the purpose of instituting and prosecuting collateral actions 
challenging the legality of the judgment and sentence imposed against the 
person in the federal courts in this state, the United States court of appeals for 
the sixth circuit, and the United States supreme court, only to the extent that 
compensation for representation and reimbursement for expenses is provided 
by 18 U.S.C. § 3006A or any other non-state funded source. 

(d) The post-conviction defender shall also: 

(1) Maintain a clearinghouse of materials and a repository of briefs 
prepared by the post-conviction defender to be made available to public 
defenders and private counsel who represent indigents charged with or 
convicted of capital crimes; 

(2) Provide continuing legal education training to public defenders, assis- 
tant post-conviction defenders and to private counsel representing indigents 
in capital cases, as resources are available; 

(3) Provide consulting services to all attorneys representing defendants in 
capital cases on a non-case-specific basis; and 

(4) Recruit qualified members of the private bar who are willing to 
provide representation in state death penalty proceedings. 

(e) Where the post-conviction defender determines that it is in the interest 
of justice, the post-conviction defender may represent, without additional 
compensation, a death sentenced inmate, who, at the completion of both state 
post-conviction proceedings and federal collateral review, remains under a 
sentence of death, if the individual is presently represented by the post- 
conviction defender or if the individual is not currently represented by the 
post-conviction defender but is unable to secure counsel due to indigency, 
during clemency proceedings before the Tennessee board of parole and the 
governor and in proceedings to determine whether the death sentenced inmate 
is competent to be executed. 


History. 
Acts 1995, ch. 510, § 1; 2002, ch. 7138, § 1; 
T.C.A. § 40-30-306. 


Compiler’s Notes. 

Acts 2012, ch. 727, § 1 amended § 4-3-104, 
which concerns name changes of departments 
and divisions, to provide that references to the 
board of probation and parole, formerly re- 


ferred to in this section, are deemed references 
to the board of parole. 


Cross-References. 
Counsel for indigents, title 40, ch. 14, part 2. 
Determination of indigency, appointment of 
counsel, § 8-14-105. 
District public defender, § 8-14-104. 
Right to appointed counsel, § 40-14-1083. 


NOTES TO DECISIONS 


Analysis 


1. Post-Conviction Relief Denied. 
2. Relationship to Federal Law. 


1. Post-Conviction Relief Denied. 

Nothing in the former Post-Conviction De- 
fender Commission Act, T.C.A. § 40-30-201 et 
seq., allowed the Public Defender to initiate a 
post-conviction action on behalf of an inmate 
who had not signed or verified the post-convic- 


tion petition; there was no statutory basis upon 
which to use the Post-Conviction Defender 
Commission Act (now the Post-Conviction De- 
fender Oversight Commission Act of 2011) as a 
catapult for standing on behalf of one who had 
neither signed nor verified a post-conviction 
petition. Holton v. State, 201 S.W.3d 626, 2006 
Tenn. LEXIS 331 (Tenn. 2006). 


2. Relationship to Federal Law. 
Petitioner, who sought to reopen his state 
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post-conviction proceedings, had a statutory eligible for federal funding because state law 
right under Tennessee law to appointed coun- _ afforded him “adequate representation.” Irick v. 
sel; thus, even if 18 U.S.C. § 3599 would oth-_ Bell, 636 F.3d 289, 2011 FED App. 90P, 2011 
erwise apply to petitioner’s state post-convic- U.S. App. LEXIS 7552 (6th Cir. Apr. 13, 2011). 
tion proceedings, he would not have been 


40-30-207. Conflict of interest and substitute counsel. 


If at any time during the representation of two (2) or more indigent persons, 
the post-conviction defender determines that the interests of those persons are 
so adverse or hostile that they cannot all be counseled by the post-conviction 
defender or the post-conviction defender’s staff without conflict of interest, the 
court in which the proceeding is pending shall, upon application therefor by the 
post-conviction defender, appoint one (1) or more qualified attorneys to 
represent the persons. 


History. 
Acts 1995, ch. 510, § 1; T.C.A. § 40-30-307. 


40-30-208. Appointment of assistants and other staff — Method of 
payments. 


The post-conviction defender is authorized to appoint, employ, and establish, 
in the numbers as the post-conviction defender determines, full-time assistant 
post-conviction defenders, investigators, and other clerical and support per- 
sonnel who shall be paid from funds appropriated for that purpose. 


History. 
Acts 1995, ch. 510, § 1; T.C.A. § 40-30-308. 


40-30-209. Salary. 


(a) The post-conviction defender shall be paid a salary equal to the amount 
established by law for district public defenders. 

(b) Full-time assistant post-conviction defenders shall be compensated in an 
amount set by the post-conviction defender in compliance with the assistant 
public defender’s pay schedule and shall be paid from funds appropriated for 
that purpose. 

(c) All payments of the salary of the post-conviction defender and employees 
of the office and payments for other necessary expenses of the office from state 
funds appropriated therefor shall be considered as being for a valid public 
purpose. 

(d) Notwithstanding any law to the contrary, any limitations on compensa- 
tion and step increases that apply to district public defenders and assistant 
public defenders for the period of time beginning from June 16, 2003, to June 
30, 2004, and June 25, 2009, to June 30, 2010, shall also apply to post- 
conviction defenders and assistant post-conviction defenders. In the fiscal 
years beginning July 1, 2004, and July 1, 2010, and in subsequent fiscal years, 
salary increases pursuant to the pay schedule prescribed in this section shall 
not include time of service between July 1, 2003, and June 30, 2004, and 
between July 1, 2009, and June 30, 2010. 

(e) The salary increase provided by this section and suspended by subsec- 
tion (d) for the period July 1, 2003, through June 30, 2004, shall be reinstated 


723 


POST-CONVICTION PROCEDURE 


40-30-301 


effective July 1, 2017. For purposes of determining the appropriate salary 
classification pursuant to this section, credible service for the time period of 
July 1, 2003, through June 30, 2004, shall be included. 


History. 
Acts 1995, ch. 510, § 1; T.C.A. § 40-30-309; 
Acts 2009, ch. 531, § 28; 2017, ch. 461, § 9. 


Compiler’s Notes. 
For the Preamble to the act concerning the 
operation and funding of state government and 


40-30-210. Records and reports. 


to fund the state budget for the fiscal years 
beginning on July 1, 2008, and July 1, 2009, 
please refer to Acts 2009, ch. 531. 


Cross-References. 
Assistant public defender pay schedule, § 8- 
14-107. 


The post-conviction defender shall keep appropriate records and make 
annual reports concerning caseload, funding, staffing, and salaries to the 
post-conviction defender oversight commission; provided, however, that the 
post-conviction defender and the defender’s staff shall not discuss specific 


details about any case with the members of the commission. 


History. 
Acts 1995, ch. 510, § 1; T.C.A. § 40-30-310; 
Acts 2011, ch. 414, § 10. 


PART 3 
POST-CONVICTION DNA ANALYSIS ACT OF 2001 


40-30-3001. Short title. 


This part shall be known and may be cited as the “Post-Conviction DNA 


Analysis Act of 2001.” 


History. 
Acts 2001, ch. 444, § 1; T.C.A. § 40-30-401. 


Cross-References. 
Collection of biological specimens for DNA 
analysis, § 40-35-321. 


DNA analysis, admissibility in evidence, 
§ 24-7-118. 


NOTES TO DECISIONS 


Analysis 


1. In General. 
2. Analysis Not Warranted. 


1. In General. 

Inmate’s motion for voluntary dismissal of 
his 28 U.S.C.§ 2254 habeas corpus petition, 
which he sought for the purpose of reopening 
state post-conviction relief proceedings so as to 
make a claim under the Tennessee Post-Convic- 
tion DNA Analysis Act of 2001, T.C.A. § 40-30- 
301 et seq., was denied; the inmate’s DNA claim 
was exhausted where (1) he failed to raise the 
claim in his habeas petition in a timely manner; 
(2) there was no DNA evidence upon which to 
perform serological tests; (3) the state courts 
had determined the issue to be without merit 


because even if the inmate’s DNA were not 
found on the victim, such was inconsequential, 
as sufficient evidence showed that the inmate 
actively participated in the victim’s kidnap- 
ping, and as such, was also guilty of sexual 
battery even if one of his accomplices had 
carried out the actual rape; and (4) the claims 
were barred by T.C.A. § 40-30-102(a) and (c)’s 
statute of limitations and one-petition rule. 
Taylor v. Myers, 345 F. Supp. 2d 855, 2003 U.S. 
Dist. LEXIS 26200 (W.D. Tenn. 2003). 

Trial court did not treat a petition for writ of 
error coram nobis as a petition for DNA testing 
because the order disposed only of petitioner’s 
bid for coram nobis relief and did not consider 
the petition as a request for DNA testing. 
Nunley v. State, — S.W.3d —, 2017 Tenn. Crim. 


40-30-302 


App. LEXIS 162 (Tenn. Crim. App. Mar. 3, 
2017). 


2. Analysis Not Warranted. 

Denial of petitioner’s, an inmate’s, petition 
for postconviction DNA analysis was appropri- 
ate pursuant to the Post-Conviction DNA 
Analysis Act, T.C.A. § 40-30-301 et seq., be- 
cause he requested DNA testing of evidence 
even though he acknowledged that there was 
no evidence in existence to test. The evidence 
was not therefore not in such a condition that 
DNA analysis could have been conducted under 
T.C.A. § 40-30-304(2). Powers v. State, — 
S.W.3d —, 2010 Tenn. Crim. App. LEXIS 149 
(Tenn. Crim. App. Feb. 18, 2010), rev’d, 343 
S.W.3d 36, 2011 Tenn. LEXIS 595 (Tenn. June 
16, 2011). 


40-30-302. “DNA analysis” defined. 
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Denial of petitioner’s, an inmate’s, petition 
for postconviction DNA analysis was appropri- 
ate pursuant to the Post-Conviction DNA 
Analysis Act, T.C.A. § 40-30-301 et seq., be- 
cause the postconviction court did not rely on 
merely the victims’ identification in finding 
that there was no reasonable probability that 
the inmate would not have been convicted if 
exculpatory DNA results had been obtained. 
Great weight was instead given to the fact that 
the evidence was overwhelming. Powers v. 
State, — S.W.3d —, 2010 Tenn. Crim. App. 
LEXIS 149 (Tenn. Crim. App. Feb. 18, 2010), 
rev'd, 343 S.W.3d 36, 2011 Tenn. LEXIS 595 
(Tenn. June 16, 2011). 


As used in this part, unless the context otherwise requires, “DNA analysis” 
means the process through which deoxyribonucleic acid (DNA) in a human 
biological specimen is analyzed and compared with DNA from another biologi- 
cal specimen for identification purposes. 


History. 
Acts 2001, ch. 444, § 1; T.C.A. § 40-30-402. 


NOTES TO DECISIONS 


1. Application. 

Language in T.C.A. § 40-30-302 defining 
“DNA analysis” as the process through which 
DNA in a human biological specimen is ana- 
lyzed and compared with DNA from another 
biological specimen for identification purposes 
does not limit the statute’s reach to permit only 
the performance of a DNA analysis which com- 
pares the petitioner’s DNA samples to DNA 


samples taken from biological specimens gath- 
ered at the time of the offense. The key terms 
are general in nature; the only requirement for 
the evidence sought to be tested is that it be in 
the possession of law enforcement and be re- 
lated to the conviction, pursuant to T.C.A. § 40- 
30-303. Powers v. State, 343 S.W.3d 36, 2011 
Tenn. LEXIS 595 (Tenn. June 16, 2011). 


40-30-303. Petition requesting analysis. 


Notwithstanding part 1 of this chapter, or any other provision of law 
governing post-conviction relief to the contrary, a person convicted of and 
sentenced for the commission of first degree murder, second degree murder, 
aggravated rape, rape, aggravated sexual battery or rape of a child, the 
attempted commission of any of these offenses, any lesser included offense of 
these offenses, or, at the direction of the trial judge, any other offense, may at 
any time, file a petition requesting the forensic DNA analysis of any evidence 
that is in the possession or control of the prosecution, law enforcement, 
laboratory, or court, and that is related to the investigation or prosecution that 
resulted in the judgment of conviction and that may contain biological 
evidence. 


History. 
Acts 2001, ch. 444, § 1; T.C.A. § 40-30-4038. 
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NOTES TO DECISIONS 


Analysis 


1. Analysis not Warranted. 
2. Factors. 


1. Analysis not Warranted. 

Denial of petitioner’s, an inmate’s, petition 
for postconviction DNA analysis was appropri- 
ate pursuant to the Post-Conviction DNA 
Analysis Act, T.C.A. § 40-30-301 et seq., be- 
cause the postconviction court did not rely on 
merely the victims’ identification in finding 
that there was no reasonable probability that 
the inmate would not have been convicted if 
exculpatory DNA results had been obtained. 
Great weight was instead given to the fact that 
the evidence was overwhelming. Powers v. 
State, — S.W.3d —, 2010 Tenn. Crim. App. 
LEXIS 149 (Tenn. Crim. App. Feb. 18, 2010), 
rev'd, 343 S.W.3d 36, 2011 Tenn. LEXIS 595 
(Tenn. June 16, 2011). 

Denial of petitioner’s, an inmate’s, petition 
for postconviction DNA analysis was appropri- 
ate pursuant to the Post-Conviction DNA 


Analysis Act, T.C.A. § 40-30-301 et seq., be- 
cause he requested DNA testing of evidence 
even though he acknowledged that there was 
no evidence in existence to test. The evidence 
was not therefore not in such a condition that 
DNA analysis could have been conducted under 
T.C.A. § 40-30-304(2). Powers v. State, — 
S.W.3d —, 2010 Tenn. Crim. App. LEXIS 149 
(Tenn. Crim. App. Feb. 18, 2010), rev’d, 343 
S.W.3d 36, 2011 Tenn. LEXIS 595 (Tenn. June 
16, 2011). 


2. Factors. 

Post-conviction petitioner’s delay in request- 
ing DNA testing did not preclude such testing 
because there was no time limit under the 
Post-Conviction DNA Analysis Act of 2001, and 
petitioner was represented by the Innocence 
Project, which received many requests for as- 
sistance, thereby contributing to the delay in 
petitioner’s request. Powers v. State, 343 
S.W.3d 36, 2011 Tenn. LEXIS 595 (Tenn. June 
16, 2011). 


40-30-304. Court order if probable that exculpatory results would not 
have resulted in prosecution or conviction. 


After notice to the prosecution and an opportunity to respond, the court shall 


order DNA analysis if it finds that: 


(1) Areasonable probability exists that the petitioner would not have been 
prosecuted or convicted if exculpatory results had been obtained through 


DNA analysis; 


(2) The evidence is still in existence and in such a condition that DNA 


analysis may be conducted; 


(3) The evidence was never previously subjected to DNA analysis or was 
not subjected to the analysis that is now requested which could resolve an 
issue not resolved by previous analysis; and 

(4) The application for analysis is made for the purpose of demonstrating 
innocence and not to unreasonably delay the execution of sentence or 


administration of justice. 


History. 
Acts 2001, ch. 444, § 1; T.C.A. § 40-30-404. 


NOTES TO DECISIONS 


Analysis 


. Analysis not Warranted. 

. Entitlement to DNA Testing. 
. Petition Properly Denied. 

. Required Findings. 


. Analysis not Warranted. 
Denial of petitioner’s, an inmate’s, petition 
for postconviction DNA analysis was appropri- 


ae PON Fe 


ate pursuant to the Post-Conviction DNA 
Analysis Act, T.C.A. § 40-30-301 et seq., be- 
cause he requested DNA testing of evidence 
even though he acknowledged that there was 
no evidence in existence to test. The evidence 
was not therefore not in such a condition that 
DNA analysis could have been conducted under 
T.C.A. § 40-30-304(2). Powers v. State, — 
S.W.3d —, 2010 Tenn. Crim. App. LEXIS 149 


40-30-305 


(Tenn. Crim. App. Feb. 18, 2010), rev'd, 343 
S.W.3d 36, 2011 Tenn. LEXIS 595 (Tenn. June 
16, 2011). 


2. Entitlement to DNA Testing. 

General Assembly intended to allow petition- 
ers to access a DNA database if a positive 
match between the crime scene DNA and a 
profile in the database would create a reason- 
able probability that petitioner would not have 
been prosecuted or convicted, as required by 
T.C.A. § 40-30-304(1). Powers v. State, 343 
S.W.3d 36, 2011 Tenn. LEXIS 595 (Tenn. June 
16, 2011). 


3. Petition Properly Denied. 
Post-conviction court properly denied defen- 
dant’s request pursuant to the Post-Conviction 
DNA Analysis Act of 2001 to retest various 
swabs that were analyzed in 1993 because the 
State might very well have prosecuted defen- 
dant and secured a conviction, the State offered 
plausible explanations for why the evidence 
might not exist, defendant did not seek to 
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require the State to perform a search therefor, 
and failed to establish that the specimen in 
question was in such a condition that further 
DNA testing could be accomplished. Kennedy v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 99 (Tenn. Crim. App. Feb. 10, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
432 (Tenn. June 23, 2016). 


4, Required Findings. 

Both these statutory provisions require a 
finding that the evidence was either not previ- 
ously tested for DNA or was not subjected to the 
analysis that is now requested which could 
resolve an issue not resolved by previous analy- 
sis; petitioner did not ask the post-conviction 
court to make any factual findings in this 
regard, and thus any analysis of the issue was 
waived and petitioner was not entitled to post- 
conviction relief. Medlock v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 792 (Tenn. Crim. 
App. Oct. 21, 2016), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 127 (Tenn. Feb. 21, 
2017). 


40-30-305. Court order if probable that results would have resulted in 
a more favorable verdict or sentence. 


After notice to the prosecution and an opportunity to respond, the court may 


order DNA analysis if it finds that: 


(1) A reasonable probability exists that analysis of the evidence will 


produce DNA results that would have rendered the petitioner’s verdict or 
sentence more favorable if the results had been available at the proceeding 
leading to the judgment of conviction; 


(2) The evidence is still in existence and in such a condition that DNA 


analysis may be conducted; 


(3) The evidence was never previously subjected to DNA analysis, or was 
not subjected to the analysis that is now requested which could resolve an 
issue not resolved by previous analysis; and 

(4) The application for analysis is made for the purpose of demonstrating 
innocence and not to unreasonably delay the execution of sentence or 


administration of justice. 


History. 
Acts 2001, ch. 444, § 1; T.C.A. § 40-30-405. 


NOTES TO DECISIONS 


1. Required Findings. 

Both these statutory provisions require a 
finding that the evidence was either not previ- 
ously tested for DNA or was not subjected to the 
analysis that is now requested which could 
resolve an issue not resolved by previous analy- 
sis; petitioner did not ask the post-conviction 
court to make any factual findings in this 


regard, and thus any analysis of the issue was 
waived, and petitioner was not entitled to post- 
conviction relief. Medlock v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 792 (Tenn. Crim. 
App. Oct. 21, 2016), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 127 (Tenn. Feb. 21, 
2017). 
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40-30-306. Payment for analysis. 


In the case of an order issued pursuant to § 40-30-304, the court shall order 
the analysis and payment, if necessary. In the case of an order under 
§ 40-30-305, the court may require the petitioner to pay for the analysis. 


History. 
Acts 2001, ch. 444, § 1; T.C.A. § 40-30-406. 


40-30-307. Appointment of counsel for indigents. 


The court may, at any time during proceedings instituted under this part, 
appoint counsel for an indigent petitioner. 


History. Determination of indigency, § 8-14-105. 
Acts 2001, ch. 444, § 1; T.C.A. § 40-30-407. Right to appointed counsel, § 40-14-1038. 


Cross-References. 
Counsel for indigents, title 40, ch. 14, part 2. 


40-30-308. Court order for production of laboratory reports, underly- 
ing data and notes. 


If evidence has previously been subjected to DNA analysis by either the 
prosecution or defense, the court may order the prosecution or defense to 
provide all parties and the court with access to the laboratory reports prepared 
in connection with the DNA analysis, as well as the underlying data and 
laboratory notes. If any DNA or other biological evidence analysis was 
previously conducted by either the prosecution or defense without knowledge 
of the other party, the analysis shall be revealed in the motion for analysis or 
response, if any. If the court orders DNA analysis in connection with a 
proceeding brought under this part, the court shall order the production of any 
laboratory reports prepared in connection with the DNA analysis and may, in 
its discretion, order production of the underlying data and laboratory notes. 


History. 
Acts 2001, ch. 444, § 1; T.C.A. § 40-30-408. 


40-30-309. Preservation of evidence during pendency of proceeding — 
Sanctions. 


When the petition is not summarily dismissed, the court shall order that all 
evidence in the possession of the prosecution, law enforcement, laboratory, or 
the court that could be subjected to DNA analysis must be preserved during 
the pendency of the proceeding. The intentional destruction of evidence after 
such an order may result in appropriate sanctions, including criminal con- 
tempt for a knowing violation. 


40-30-310 


History. 
Acts 2001, ch. 444, § 1; T.C.A. § 40-30-409. 


Code Commission Notes. Acts 2003, ch. 
355, § 14, purported to add a subsection (d) to 
this section. The added provisions concern com- 
pensation and step increases for post-convic- 
tion defenders and assistant post-conviction 
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defenders. The code commission determined 
that legislative intent dictated that subsection 
(d) be added to § 8-14-107 instead. Acts 2009, 
ch. 531, § 26 deleted § 8-14-107(d), effective 
June 25, 2009. 


Cross-References. 
Criminal contempt, Tenn. R. Crim. P. 42. 


40-30-310. Laboratory standards. 


If the court orders analysis, it shall select a laboratory that meets the 
standards adopted pursuant to the DNA Identification Act of 1994 (42 U.S.C. 
§ 14131 et seq.). 


History. 
Acts 2001, ch. 444, § 1; T.C.A. § 40-30-410. 


40-30-3111. Orders in discretion of court. 


The court may, in its discretion, make such other orders as may be 
appropriate. 


History. 
Acts 2001, ch. 444, § 1; T.C.A. § 40-30-411. 


40-30-312. Analysis results — Dismissal of petition — Order for hear- 
ing. 


If the results of the post-conviction DNA analysis are not favorable to the 
petitioner, the court shall dismiss the petition, and make further orders as may 
be appropriate. If the results of the post-conviction DNA analysis are favor- 
able, the court shall order a hearing, notwithstanding any provisions of law or 
rule of court that would bar the hearing as untimely, and ‘thereafter make 
orders as are required or permitted by the rules of criminal procedure or part 
1 of this chapter. 


History. 
Acts 2001, ch. 444, § 1; T.C.A. § 40-30-412. 


40-30-313. Payment for analysis. 


If an order is issued requiring a DNA analysis be paid on behalf of a 
petitioner pursuant to this part, then the payment shall be made from funding 
provided for indigent defendants’ counsel as set forth within the annual 
appropriations act. The payment shall be made only after receipt by the 
administrative director of the courts of a certified copy of the order and only 
upon receipt of a bill from the laboratory that conducted the analysis. The bill 
shall set forth the name of the petitioner, the date the analysis was performed, 
the amount of the bill, and the name and address of the laboratory to which 
payment is to be made. 


History. 
Acts 2001, ch. 444, § 1; T.C.A. § 40-30-413; 
Acts 2004, ch. 693, § 3. 
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CHAPTER 31 
INTERSTATE COMPACT ON DETAINERS 


Section 

40-31-101. Enactment of agreement — Text. 

40-31-102. “Appropriate court” defined. 

40-31-103. Enforcement of agreement — Cooperation with party states. 

40-31-104. Escape from temporary custody. 

40-31-105. Surrender of prisoner mandatory. 

40-31-106. [Reserved.] 

40-31-107. Central administrator and information agent — Designation — Report. 
40-31-108. Distribution of copies of enactment. 


40-31-101. Enactment of agreement — Text. 


The agreement on detainers is hereby enacted into law and entered into by 
this state with all other jurisdictions legally joining therein in the form 
substantially as follows: 

The contracting states solemnly agree that: 


ARTICLE I 


The party states find that charges outstanding against a prisoner, detainers 
based on untried indictments, informations or complaints, and difficulties in 
securing speedy trial of persons already incarcerated in other jurisdictions, 
produce uncertainties which obstruct programs of prisoner treatment and 
rehabilitation. Accordingly, it is the policy of the party states and the purpose 
of this agreement to encourage the expeditious and orderly disposition of such 
charges and determination of the proper status of any and all detainers based 
on untried indictments, informations or complaints. The party states also find 
that proceedings with reference to such charges and detainers, when 
emanating from another jurisdiction, cannot properly be had in the absence of 
cooperative procedures. It is the further purpose of this agreement to provide 
such cooperative procedures. 


ARTICLE II 


As used in this agreement: 

(a) “Receiving state” means a state in which trial is to be had on an 
indictment, information or complaint pursuant to article III or article IV 
hereof; 

(b) “Sending state” means a state in which a prisoner is incarcerated at 
the time that the prisoner initiates a request for final disposition pursuant 
to article III hereof or at the time that a request for custody or availability 
is initiated pursuant to article IV hereof; and 

(c) “State” means a state of the United States, the United States, a 
territory or possession of the United States, the District of Columbia, and the 
commonwealth of Puerto Rico. 
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ARTICLE III 


(a) Whenever a person has entered upon a term of imprisonment in a penal 
or correctional institution of a party state, and whenever during the 
continuance of the term of imprisonment there is pending in any other party 
state any untried indictment, information or complaint on the basis of which a 
detainer has been lodged against the prisoner, the person shall be brought to 
trial within one hundred eighty (180) days after having caused to be delivered 
to the prosecuting officer and the appropriate court of the prosecuting officer’s 
jurisdiction written notice of the place of the person’s imprisonment and 
request for a final disposition to be made of the indictment, information or 
complaint; provided, that for good cause shown in open court, the prisoner or 
the prisoner’s counsel being present, the court having jurisdiction of the matter 
may grant any necessary or reasonable continuance. The request of the 
prisoner shall be accompanied by a certificate of the appropriate official having 
custody of the prisoner, stating the term of commitment under which the 
prisoner is being held, the time already served, the time remaining to be served 
on the sentence, the amount of good and honor time earned, the time of parole 
eligibility of the prisoner, and any decisions of the state parole agency relating 
to the prisoner. 

(b) The written notice and request for final disposition referred to in 
paragraph (a) hereof shall be given or sent by the prisoner to the warden, 
commissioner of corrections or other official having custody of the prisoner, 
who shall promptly forward it together with the certificate to the appropriate 
prosecuting official and court by registered or certified mail, return receipt 
requested. 

(c) The warden, commissioner of corrections or other official having custody 
of the prisoner shall promptly inform the prisoner of the source and contents 
of any detainer lodged against the prisoner and shall also inform the prisoner 
of the right to make a request for final disposition of the indictment, 
information or complaint on which the detainer is based. 

(d) Any request for final disposition made by a prisoner pursuant to 
paragraph (a) hereof shall operate as a request for final disposition of all 
untried indictments, informations or complaints on the basis of which 
detainers have been lodged against the prisoner from the state to whose 
prosecuting official the request for final disposition is specifically directed. The 
warden, commissioner of corrections or other official having custody of the 
prisoner shall forthwith notify all appropriate prosecuting officers and courts 
in the several jurisdictions within the state to which the prisoner’s request for 
final disposition is being sent of the proceeding being initiated by the prisoner. 
Any notification sent pursuant to this paragraph shall be accompanied by 
copies of the prisoner’s written notice, request, and the certificate. If trial is not 
had on any indictment, information or complaint contemplated hereby prior to 
the return of the prisoner to the original place of imprisonment, such 
indictment, information or complaint shall not be of any further force or effect, 
and the court shall enter an order dismissing the same with prejudice. 

(e) Any request for final disposition made by a prisoner pursuant to 
paragraph (a) hereof shall also be deemed to be a waiver of extradition with 
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respect to any charge or proceeding contemplated thereby or included therein 
by reason of paragraph (d) hereof, and a waiver of extradition to the receiving 
state to serve any sentence there imposed upon the prisoner, after completion 
of the term of imprisonment in the sending state. The request for final 
disposition shall also constitute a consent by the prisoner to the production of 
the prisoner’s body in any court where his presence may be required in order 
to effectuate the purposes of this agreement and a further consent voluntarily 
to be returned to the original place of imprisonment in accordance with the 
provisions of this agreement. Nothing in this paragraph shall prevent the 
imposition of a concurrent sentence if otherwise permitted by law. 

(f) Escape from custody by the prisoner subsequent to the prisoner’s 
execution of the request for final disposition referred to in paragraph (a) hereof 
shall void the request. 


ARTICLE IV 


(a) The appropriate officer of the jurisdiction in which an untried 
indictment, information or complaint is pending shall be entitled to have a 
prisoner against whom the appropriate officer has lodged a detainer and who 
is serving a term of imprisonment in any party state made available in 
accordance with article V (a) hereof upon presentation of a written request for 
temporary custody or availability to the appropriate authorities of the state in 
which the prisoner is incarcerated; provided, that the court having jurisdiction 
of such indictment, information or complaint shall have duly approved, 
recorded and transmitted the request. Provided, further, that there shall be a 
period of thirty (30) days after receipt by the appropriate authorities before the 
request be honored, within which period the governor of the sending state may 
disapprove the request for temporary custody or availability, either upon the 
motion of the governor of the sending state or upon motion of the prisoner. 

(b) Upon receipt of the officer’s written request as provided in paragraph (a) 
hereof, the appropriate authorities having the prisoner in custody shall furnish 
the officer with a certificate stating the term of commitment under which the 
prisoner is being held, the time already served, the time remaining to be served 
on the sentence, the amount of good and honor time earned, the time of parole 
eligibility of the prisoner, and any decisions of the state parole agency relating 
to the prisoner. These authorities in the sending state simultaneously shall 
furnish all other officers and appropriate courts in the receiving state who have 
lodged detainers against the prisoner with similar certificates and with notices 
informing them of the request for custody or availability and of the reasons 
therefor. 

(c) In respect of any proceedings made possible by this article, trial shall be 
commenced within one hundred twenty (120) days of the arrival of the prisoner 
in the receiving state, but for good cause shown in open court, the prisoner or 
the prisoner’s counsel being present, the court having jurisdiction of the matter 
may grant any necessary or reasonable continuance. 

(d) Nothing contained in this article shall be construed to deprive any 
prisoner of any right which the prisoner may have to contest the legality of the 
prisoner’s delivery as provided in paragraph (a) hereof, but such delivery may 
not be opposed or denied on the ground that the executive authority of the 
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sending state has not affirmatively consented to or ordered such delivery. 

(e) If trial is not had on any indictment, information or complaint 
contemplated hereby prior to the prisoner’s being returned to the original place 
of imprisonment pursuant to article V (e) hereof, such indictment, information 
or complaint shall not be of any further force or effect, and the court shall enter 
an order dismissing the same with prejudice. 


ARTICLE V 


(a) In response to a request made under article III or article IV hereof, the 
appropriate authority in a sending state shall offer to deliver temporary 
custody of such prisoner to the appropriate authority in the state where such 
indictment, information or complaint is pending against such person in order 
that speedy and efficient prosecution may be had. If the request for final 
disposition is made by the prisoner, the offer of temporary custody shall 
accompany the written notice provided for in article III of this agreement. In 
the case of a federal prisoner, the appropriate authority in the receiving state 
shall be entitled to temporary custody as provided by this agreement or to the 
prisoner’s presence in federal custody at the place for trial, whichever custodial 
arrangement may be approved by the custodian. 

(b) The officer or other representative of a state accepting an offer of 
temporary custody shall present the following upon demand: 

(1) Proper identification and evidence of such person’s authority to act for 
the state into whose temporary custody the prisoner is being given; and 

(2) Aduly certified copy of the indictment, information or complaint on the 
basis of which the detainer has been lodged and on the basis of which the 
request for temporary custody of the prisoner has been made. 

(c) If the appropriate authority shall refuse or fail to accept temporary 
custody of such person, or in the event that an action on the indictment, 
information or complaint on the basis of which the detainer has been lodged is 
not brought to trial within the period provided in article III or article IV hereof, 
the appropriate court of the jurisdiction where the indictment, information or 
complaint has been pending shall enter an order dismissing the same with 
prejudice, and any detainer based thereon shall cease to be of any force or 
effect. 

(d) The temporary custody referred to in this agreement shall be only for the 
purpose of permitting prosecution on the charge or charges contained in one (1) 
or more untried indictments, informations or complaints which form the basis 
of the detainer or detainers or for prosecution on any other charge or charges 
arising out of the same transaction. Except for attendance at court and while 
being transported to or from any place at which the prisoner’s presence may be 
required, the prisoner shall be held in a suitable jail or other facility regularly 
used for persons awaiting prosecution. 

(e) At the earliest practicable time consonant with the purposes of this 
agreement, the prisoner shall be returned to the sending state. 

(f) During the continuance of temporary custody or while the prisoner is 
otherwise being made available for trial as required by this agreement, time 
being served on the sentence shall continue to run but good and honor time 
shall be earned by the prisoner only if and to the extent that, the law and 
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practice of the jurisdiction which imposed the sentence may allow. 

(g) For all purposes other than that for which temporary custody as 
provided in this agreement is exercised, the prisoner shall be deemed to 
remain in the custody of and subject to the jurisdiction of the sending state and 
any escape from temporary custody may be dealt with in the same manner as 
an escape from the original place of imprisonment or in any other manner 
permitted by law. 

(h) From the time that a party state receives custody of a prisoner pursuant 
to this agreement until such prisoner is returned to the territory and custody 
of the sending state, the state in which the one (1) or more untried indictments, 
informations or complaints are pending or in which trial is being had shall be 
responsible for the prisoner and shall also pay all costs of transporting, caring 
for, keeping and returning the prisoner as in the case of other criminal 
prosecution costs. The provisions of this paragraph shall govern unless the 
states concerned shall have entered into a supplementary agreement 
providing for a different allocation of costs and responsibilities as between or 
among themselves. 


ARTICLE VI 


(a) In determining the duration and expiration dates of the time periods 
provided in articles III and IV of this agreement, the running of such time 
periods shall be tolled whenever and for as long as the prisoner is unable to 
stand trial, as determined by the court having jurisdiction of the matter. | 

(b) No provision of this agreement and no remedy made available by this 
agreement, shall apply to any person who is adjudged to be mentally ill. 


ARTICLE VII 


Each state party to this agreement shall designate an officer who, acting 
jointly with like officers of other party states, shall promulgate rules and 
regulations to carry out more effectively the terms and provisions of this 
agreement, and who shall provide, within and without the state, information 
necessary to the effective operation of this agreement. 


ARTICLE VIII 


This agreement shall enter into full force and effect as to a party state when 
such state has enacted the same into law. A state party to this agreement may 
withdraw herefrom by enacting a statute repealing the same. However, the 
withdrawal of any state shall not affect the status of any proceedings already 
initiated by inmates or by state officers at the time such withdrawal takes 
effect, nor shall it affect their rights in respect thereof. 


ARTICLE IX 


This agreement shall be liberally construed so as to effectuate its purposes. 
The provisions of this agreement shall be severable and if any phrase, clause, 
sentence or provision of this agreement is declared to be contrary to the 
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constitution of any party state or of the United States or the applicability 
thereof to any government, agency, person or circumstance is held invalid, the 
validity of the remainder of this agreement and the applicability thereof to any 
government, agency, person or circumstance shall not be affected thereby. If 
this agreement shall be held contrary to the constitution of any state party 
hereto, the agreement shall remain in full force and effect as to the remaining 
states and in full force and effect as to the state affected as to all severable 


matters. 


History. 
Acts 1970, ch. 560, § 1; 1972, ch. 865, § 1; 
T.C.A., § 40-3901. 


Compiler’s Notes. 

The Interstate Compact on Detainers, cre- 
ated by this section, terminates June 30, 2025. 
See §§ 4-29-112, 4-29-246. 


Cross-References. 
Certified mail in lieu of registered mail, § 1- 
3-111. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 2.1, 2.71, 2.84. 

Tennessee Jurisprudence, 6A Tenn. Juris., 
Constitutional Law, § 45; 8 Tenn. Juris., Crimi- 
nal Procedure, § 43; 13 Tenn. Juris., Extradi- 
tion, § 3. 


Law Reviews. 

The Interstate Agreement on Detainers: De- 
fining the Federal Role, 31 Vand. L. Rev. 1017 
(1978). 
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13. “Untried Indictment, Information or Com- 
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15. “Unable to Stand Trial.” 

16. Transfer Forms. 

17. —Listing of Offenses. 

18. —Identifying Information. 

19. Detainer. 

20. Burden to Show Compliance with Statute. 

21. Inmate Dealing Directly. 

22. Post-Conviction Status. 

23. Monitoring. 

24. Open Court. 

25. Relief. 

26. —Not Granted. 

27. Review by Governor. 

28. Habeas Corpus. 

29. Defects Cognizable Under Federal Law. 

30. Evidence. 

31. Protections Not Properly Invoked. 

32. Anti-shuttling Provision. 


OOIBHAMKRWNYH 


1. Applicability. 
Provisions of the Interstate Agreement on 
Detainers (IAD), T.C.A. § 40-31-101, were not 


triggered when the state filed a writ of habeas 
corpus ad prosequendum, and neither defen- 
dant nor the state proceeded further under the 
provisions of the IAD. State v. Thomas, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 189 
(Tenn. Crim. App. Mar. 3, 2006), appeal denied, 
— §.W.3d —, 2006 Tenn. LEXIS 1015 (Tenn. 
Oct. 30, 2006), cert. denied, Thomas v. Tennes- 
see, 549 U.S. 1290, 127 S. Ct. 1842, 167 L. Ed. 
2d 338, 2007 U.S. LEXIS 3192 (2007). 


2. —Probation Violations. 

The Interstate Compact on Detainers does 
not apply to detainers based on probation vio- 
lation charges. State v. Warren, 740 S.W.2d 
427, 1986 Tenn. Crim. App. LEXIS 2691 (Tenn. 
Crim. App. 1986). 

The Interstate Compact on Detainers does 
not apply to a proceeding to revoke judicial 
diversion. State v. Evitts, 915 S.W.2d 468, 1995 
Tenn. Crim. App. LEXIS 867 (Tenn. Crim. App. 
1995). 


3. Liberal Construction. 

Due to the remedial nature of this legislation 
it is to be construed liberally in favor of those it 
was intended to benefit, to wit: inmates incar- 
cerated in one state with charges pending in 
another state. State v. Black, 594 S.W.2d 738, 
1979 Tenn. Crim. App. LEXIS 305 (Tenn. Crim. 
App. 1979), overruled, State v. Moore, 774 
S.W.2d 590, 1989 Tenn. LEXIS 337 (Tenn. 
1989); Dillon v. State, 844 S.W.2d 1389, 1992 
Tenn. LEXIS 625 (Tenn. 1992), cert. denied, 
Dillon v. Tennessee, 507 U.S. 988, 113 S. Ct. 
1589, 123 L. Ed. 2d 155, 1993 U.S. LEXIS 2214 
(1993); State v. Lock, 839 S.W.2d 4386, 1992 
Tenn. Crim. App. LEXIS 428 (Tenn. Crim. App. 
1992). 
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4. Purpose. 

The Interstate Compact on Detainer’s pur- 
pose is to provide cooperative state procedures 
for the expeditious and orderly disposition of 
the charges underlying such detainers. Dillon v. 
State, 844 S.W.2d 139, 1992 Tenn. LEXIS 625 
(Tenn. 1992), cert. denied, Dillon v. Tennessee, 
507 U.S. 988, 113 S. Ct. 1589, 123 L. Ed. 2d 155, 
1993 U.S. LEXIS 2214 (1993). 

The Interstate Compact on Detainers seeks 
to ensure that prosecutors file detainers only 
when substantial grounds exist for bringing the 
prisoner to trial in other jurisdictions; it further 
aims to protect prisoners from the difficulties 
that occur once a detainer has been filed. State 
v. Hill, 875 S.W.2d 278, 1993 Tenn. Crim. App. 
LEXIS 672 (Tenn. Crim. App. 1998). 


5. Construction with Other Provisions. 

The chief difference between the Extradition 
Act, § 40-9-101 et seq., and the compact on 
detainers is that the compact procedures result 
in only a temporary transfer to the receiving 
state. State ex rel. Young v. Rose, 670 S.W.2d 
238, 1984 Tenn. Crim. App. LEXIS 3001 (Tenn. 
Crim. App. 1984). 


6. Nature of Rights. 

The rights created by the Interstate Agree- 
ment on Detainers are statutory, not funda- 
mental, constitutional, or jurisdictional in na- 
ture. Grizzell v. Tennessee, 601 F. Supp. 2380, 
1984 U.S. Dist. LEXIS 20254 (M.D. Tenn. 
1984), appeal dismissed, Grizzell v. Tenn., 746 
F.2d 1476 (6th Cir. 1984), dismissed, Environ- 
mental Properties Corp. v. Allied Supermar- 
kets, Inc., 746 F.2d 1476 (6th Cir. Mich. 1984), 


7. Right to Counsel. 

There is no constitutional right to counsel in 
the early stages of a request for custody. State v. 
Tyson, 603 S.W.2d 748, 1980 Tenn. Crim. App. 
LEXIS 288 (Tenn. Crim. App. 1980). 


8. Final Disposition of Charges. 

The receiving state cannot be charged with 
attempting to try the prisoner within 180 days 
until the receiving state has been given notice, 
by the prisoner or by officials of the sending 
state, of a request to proceed under Article III, 
specifically overruling Burns v. State, 578 
S.W.2d 650, 1978 Tenn. Crim. App. LEXIS 342 
(Tenn. Crim. App. 1978) and State v. Black, 594 
S.W.2d 738, 1979 Tenn. Crim. App. LEXIS 305 
(Tenn. Crim. App. 1979), insofar as they con- 
flict. State v. Moore, 774 S.W.2d 590, 1989 Tenn. 
LEXIS 337 (Tenn. 1989). 

The trial court did not abuse its discretion in 
refusing to reopen evidence or to reverse a prior 
ruling; both parties had the opportunity at a 
prior hearing to present whatever evidence 
they thought bore on the issues. State v. Lock, 
839 S.W.2d 436, 1992 Tenn. Crim. App. LEXIS 
428 (Tenn. Crim. App. 1992). 

Where defendant made an appropriate re- 
quest for final disposition of his charge, the 
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180-day period began to run when the district 
attorney general received the request. State v. 
Lock, 839 S.W.2d 436, 1992 Tenn. Crim. App. 
LEXIS 428 (Tenn. Crim. App. 1992). 

Although court documents reflected that the 
defendant was in the temporary custody of 
several other jurisdictions, subsequent to his 
request for final disposition, since they did not 
indicate for what periods of time, the burden 
was on the state to obtain the temporary cus- 
tody of the defendant and to dispose of his case 
within the 180 days. State v. Lock, 839 S.W.2d 
436, 1992 Tenn. Crim. App. LEXIS 428 (Tenn. 
Crim. App. 1992). 

In extradition case, court properly dismissed 
case, as there was sufficient proof in the record 
to conclude that an appropriate detainer was 
lodged with Kentucky authorities so as to allow 
the Interstate Compact on Detainers Act’s 180- 
day time requirement to be triggered by the 
defendant’s request for final disposition. State 
v. Lock, 839 S.W.2d 436, 1992 Tenn. Crim. App. 
LEXIS 428 (Tenn. Crim. App. 1992). 

The 180-day time period under this compact, 
had begun to run when the county prosecutor 
and circuit court received the defendant’s re- 
quest for final disposition. State v. Lock, 839 
S.W.2d 436, 1992 Tenn. Crim. App. LEXIS 428 
(Tenn. Crim. App. 1992). 

Defendant’s attempt to invoke the governor’s 
intervention, as provided in article IV of this 
compact, on receiving county’s request for tem- 
porary custody, apparently made under article 
IV of this act, did not constitute sufficient proof 
that the defendant was unable to stand trial in 
receiving county within 180 days of his article 
III request for final disposition, thus absent any 
evidence that the defendant’s petition to the 
governor resulted in the custodial state revok- 
ing its offer of temporary custody to the re- 
questing county or otherwise actually prohib- 
ited such a transfer, the petition did not operate 
to toll the running of the 180-day time period. 
State v. Lock, 839 S.W.2d 436, 1992 Tenn. Crim. 
App. LEXIS 428 (Tenn. Crim. App. 1992). 

The 180-day time limit begins to run when 
the state receives the petition. In this case the 
inadequate record does not allow the court to 
determine whether the time began to run on 
October 7 or October 17, 1995. If it began to run 
on October 17, the trial was timely commenced 
and if it began to run on October 7, the continu- 
ance of the trial from the March 11, 1996 
setting was reasonable, necessary, and to the 
benefit of the defendant. State v. Garmon, 972 
S.W.2d 706, 1998 Tenn. Crim. App. LEXIS 44 
(Tenn. Crim. App. 1998). 


9. —Continuance. 

A continuance granted ex parte has no tolling 
effect on 120-day limit for bringing prisoners to 
trial. Dillon v. State, 844 S.W.2d 139, 1992 
Tenn. LEXIS 625 (Tenn. 1992), cert. denied, 
Dillon v. Tennessee, 507 U.S. 988, 113 S. Ct. 
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1589, 123 L. Ed. 2d 155, 1993 U.S. LEXIS 2214 
(1993). 

Because defendant was denied the opportu- 
nity to prepare a reasoned response to the 
state’s request for a continuance, the resulting 
continuance was not issued in accordance with 
statutory requirements and, thus, had no toll- 
ing effect on the 120-day limit for bringing a 
prisoner to trial. Dillon v. State, 844 S.W.2d 
139, 1992 Tenn. LEXIS 625 (Tenn. 1992), cert. 
denied, Dillon v. Tennessee, 507 U.S. 988, 113 
S. Ct. 1589, 123 L. Ed. 2d 155, 1993 U.S. LEXIS 
2214 (1993). 


10. —Delay of Final Disposition. 

Failure to bring defendant to trial within 180 
days of a request for final disposition where the 
reason for the delay was due to negligence and 
inaction between the two jurisdictions, re- 
quired that the indictment in the state wanting 
custody be dismissed. Nelms v. State, 532 
S.W.2d 923, 1976 Tenn. LEXIS 610 (Tenn. 
1976). 

The default of prison officials in the “sending 
state” in not notifying the officials in the “re- 
ceiving state” of a prisoner’s request for final 
disposition is not imputable to a prisoner and 
does not defeat the prisoner’s right under the 
interstate compact. Burns v. State, 578 S.W.2d 
650, 1978 Tenn. Crim. App. LEXIS 342 (Tenn. 
Crim. App. 1978), overruled, State v. Moore, 
774 S.W.2d 590, 1989 Tenn. LEXIS 337 (Tenn. 
1989). 

Contention that state failed to comply with 
180-day “statute of limitations” of Article II 
was properly rejected by trial judge where 
record failed to show even substantial compli- 
ance by defendant with the requirements of 
Article III (a) and (b). Dykes v. State, 589 
S.W.2d 384, 1979 Tenn. Crim. App. LEXIS 283 
(Tenn. Crim. App. 1979). 

Although from the date of defendant’s arrival 
in Tennessee until the trial began 174 days 
elapsed, defendant could not complain because 
of a lack of a speedy trial if, excluding the 
delays sought by defendant only 17 days would 
be chargeable to the prosecution, since such a 
minimal delay would not amount to denial of a 
speedy trial under the Compact. State v. Tyson, 
603 S.W.2d 748, 1980 Tenn. Crim. App. LEXIS 
288 (Tenn. Crim. App. 1980). 

Failure to comply with the 180-day time 
requirement for bringing defendants to trial 
did not automatically require dismissal of the 
indictment and necessary or reasonable con- 
tinuances for good cause would be allowed. 
State v. Gipson, 670 S.W.2d 637, 1984 Tenn. 
Crim. App. LEXIS 2330 (Tenn. Crim. App. 
1984). 

A crowded docket was not a necessary or 
reasonable ground for a continuance, and de- 
fendants’ indictment was set aside where the 
trial occurred after the 180 days were up. State 
v. Gipson, 670 S.W.2d 637, 1984 Tenn. Crim. 
App. LEXIS 2330 (Tenn. Crim. App. 1984). 
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The 180-day time requifement in the com- 
pact was such that trial courts were obligated 
to give these compact cases precedence over the 
other cases on their docket. State v. Gipson, 670 
S.W.2d 637, 1984 Tenn. Crim. App. LEXIS 2330 
(Tenn. Crim. App. 1984). 

One day delay beyond the 180-day statutory 
limit was not an abuse of discretion. State v. 
Green, 680 S.W.2d 474, 1984 Tenn. Crim. App. 
LEXIS 2847 (Tenn. Crim. App. 1984), over- 
ruled, State v. Moore, 774 S.W.2d 590, 1989 
Tenn. LEXIS 337 (Tenn. 1989). 

The Interstate Compact on Detainers does 
not tolerate any negligence on the part of the 
state, nor anything short of good cause to be 
exercised in the discretion of the court. State v. 
Green, 680 S.W.2d 474, 1984 Tenn. Crim. App. 
LEXIS 2847 (Tenn. Crim. App. 1984), over- 
ruled, State v. Moore, 774 S.W.2d 590, 1989 
Tenn. LEXIS 337 (Tenn. 1989). 

Defendant’s escape from jail one year and 10 
months after a request for final disposition of 
his case did not void his request, as, the state 
failed, without cause to dispose of the prisoner’s 
case within 180 days of the prisoner’s valid 
request. State v. Lock, 839 S.W.2d 436, 1992 
Tenn. Crim. App. LEXIS 428 (Tenn. Crim. App. 
1992). 


11. —Retrial. 

The time for retrial after a mistrial is to be 
left to the sound discretion of the trial court. 
State v. Bobo, 724 S.W.2d 760, 1981 Tenn. Crim. 
App. LEXIS 434 (Tenn. Crim. App. 1981). 

A defendant must be retried within a reason- 
able time from the date of mistrial, such period 
not to exceed 120 days, unless good cause be 
shown. State v. Bobo, 724 S.W.2d 760, 1981 
Tenn. Crim. App. LEXIS 434 (Tenn. Crim. App. 
1981). 

In the absence of any evidence of bad faith or 
lack of diligence on the part of the state, a 
retrial must take place within a reasonable 
time, not to exceed the same time period pro- 
vided for an original trial under T.C.A. § 40-31- 
101. State v. Green, 680 S.W.2d 474, 1984 Tenn. 
Crim. App. LEXIS 2847 (Tenn. Crim. App. 
1984), overruled, State v. Moore, 774 S.W.2d 
590, 1989 Tenn. LEXIS 337 (Tenn. 1989). 


12. —Tolling. 

The 120-day period for bringing a prisoner to 
trial was tolled as of the date defendant filed 
his motion to suppress. Dillon v. State, 844 
S.W.2d 139, 1992 Tenn. LEXIS 625 (Tenn. 
1992), cert. denied, Dillon v. Tennessee, 507 
U.S. 988, 113 S. Ct. 1589, 123 L. Ed. 2d 155, 
1993 U.S. LEXIS 2214 (1993). 


13. “Untried Indictment, Information or 
Complaint.” 

Provisions of this statute are not applicable 
to cases of parole violation detainers, since a 
charge of parole violation is not an “untried 
indictment, information or complaint.” Black- 
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well v. State, 546 S.W.2d 828, 1976 Tenn. Crim. 
App. LEXIS 316 (Tenn. Crim. App. 1976). 

The 180-day time limitation in Article III(a) 
did not apply to the trial of a defendant who 
had been placed on parole in the sending state. 
Womble v. State, 957 S.W.2d 839, 1997 Tenn. 
Crim. App. LEXIS 270 (Tenn. Crim. App. 1997). 


14. State Warrant. 

A “state warrant” is a “complaint” for pur- 
poses of the Interstate Compact on Detainers. 
State v. Black, 594 S.W.2d 738, 1979 Tenn. 
Crim. App. LEXIS 305 (Tenn. Crim. App. 1979), 
overruled, State v. Moore, 774 S.W.2d 590, 1989 
Tenn. LEXIS 337 (Tenn. 1989). 


15. “Unable to Stand Trial.” 

The phrase “unable to stand trial” in Article 
VI(a) includes a situation where a prisoner is 
lodged in a state or federal facility other than in 
the sending or receiving state. Time limits are 
tolled during the periods when the prisoner is 
removed from the custodial place of incarcera- 
tion to a place other than the demanding juris- 
diction. State v. Moore, 774 S.W.2d 590, 1989 
Tenn. LEXIS 337 (Tenn. 1989). 


16. Transfer Forms. 


17. —Listing of Offenses. 

While, on a request for temporary custody, 
the transfer forms require the listing of offenses 
with which the individual is charged, an ha- 
bitual criminal charge need not be listed since 
it is not an “offense.” State v. Tyson, 603 S.W.2d 
748, 1980 Tenn. Crim. App. LEXIS 288 (Tenn. 
Crim. App. 1980). 


18. —Identifying Information. 

A request for temporary custody does not 
require a physical description of the individual 
sought, a photograph of the individual; the only 
identifying information required is the name of 
the person requested. State v. Day, 882 S.W.2d 
409, 1994 Tenn. Crim. App. LEXIS 178 (Tenn. 
Crim. App. 1994). 


19. Detainer. 

Where defendant was transferred between 
jurisdictions under a writ of habeas corpus ad 
prosequendum that did not amount to a de- 
tainer within the meaning of the Interstate 
Agreement on Detainers, it did not entitle de- 
fendant to the protection of Article IV requiring 
discharge when not tried before return. 
Metheny v. State, 589 S.W.2d 943, 1979 Tenn. 
Crim. App. LEXIS 289 (Tenn. Crim. App. 1979), 
cert. denied, Metheny v. Tennessee, 445 U.S. 
967, 100 S. Ct. 1658, 64 L. Ed. 2d 2438, 1980 
U.S. LEXIS 1477 (1980). 

A detainer is a request filed by a criminal 
justice agency with the institution in which a 
prisoner is incarcerated asking the institution 
either to hold the prisoner for the agency or to 
notify the agency when release of the prisoner 
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is imminent. State v. Moore, 774 S.W.2d 590, 
1989 Tenn. LEXIS 337 (Tenn. 1989). 

Where a detainer was not filed against the 
defendant, the provisions of the agreement 
were never triggered; therefore, the transfer of 
the defendant between federal and state cus- 
tody before the final disposition of the charges 
against the defendant did not violate the agree- 
ment. State v. Brown, 53 S.W.3d 264, 2000 
Tenn. Crim. App. LEXIS 962 (Tenn. Crim. App. 
2000), appeal denied, — S.W.3d —, 2001 Tenn. 
LEXIS 434 (Tenn. May 14, 2001), review de- 
nied, — S.W.3d —, 2002 Tenn. LEXIS 415 
(Tenn. Sept. 23, 2002). 


20. Burden to Show Compliance with 
Statute. 

In the event of a knowing bypass of the 
statutory procedure, the burden is on the pris- 
oner to demonstrate strict compliance with the 
notification and certification requirements of 
the statute. State v. Grizzell, 584 S.W.2d 678, 
1979 Tenn. Crim. App. LEXIS 267 (Tenn. Crim. 
App. 1979), cert. denied, Grizzell v. Tennessee, 
444 U.S. 998, 100 S. Ct. 527, 62 L. Ed. 2d 4238, 
1979 U.S. LEXIS 4082 (1979). 

The burden of proof is on the state to show 
compliance with this act’s time requirements, 
including a showing that the requirements 
were not met because the defendant was un- 
able to stand trial. State v. Lock, 839 S.W.2d 
436, 1992 Tenn. Crim. App. LEXIS 428 (Tenn. 
Crim. App. 1992). 


21. Inmate Dealing Directly. 

An inmate when he chooses to deal directly 
with officials in the requesting state is bound by 
the same requirements as would be the officials 
of the sending state, once they received notice 
from the prisoner as set out in Article III(b). 
State v. Grizzell, 584 S.W.2d 678, 1979 Tenn. 
Crim. App. LEXIS 267 (Tenn. Crim. App. 1979), 
cert. denied, Grizzell v. Tennessee, 444 U.S. 
993, 100 S. Ct. 527, 62 L. Ed. 2d 423, 1979 U.S. 
LEXIS 4082 (1979). 


22. Post-Conviction Status. 

Once a person has been convicted, sentenced, 
and has begun serving that-sentence in the 
sending jurisdiction, that person’s status is 
distinguishable for purposes of invoking this 
act’s protections from that of a pretrial de- 
tainee. State v. Lock, 839 S.W.2d 436, 1992 
Tenn. Crim. App. LEXIS 428 (Tenn. Crim. App. 
1992). 


23. Monitoring. 

There is a working assumption clearly built 
into this act, that a receiving state as a juris- 
dictional unit will have a routine method of 
monitoring under centralized control, the ar- 
rival of out-of-state prisoners for trial on par- 
ticular charges anywhere within the jurisdic- 
tional unit. State v. Lock, 839 S.W.2d 436, 1992 
Tenn. Crim. App. LEXIS 428 (Tenn. Crim. App. 
1992). 
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24. Open Court. 

“Open court” as used in art. IV(c), requires, at 
a minimum, that a verbatim record be made of 
the proceedings. Dillon v. State, 844 S.W.2d 
139, 1992 Tenn. LEXIS 625 (Tenn. 1992), cert. 
denied, Dillon v. Tennessee, 507 U.S. 988, 113 
S. Ct. 1589, 123 L. Ed. 2d 155, 1993 U.S. LEXIS 
2214 (1993). 


25. Relief. 

There is no provision in the Interstate Agree- 
ment on Detainers, or in any case law of this 
circuit, which would afford a federal district 
court authority to provide relief by an order 
directing the Tennessee prison officials to dis- 
regard another state’s detainer or by ordering 
the officials of that state to withdraw same. 
Bracey v. Tennessee, 616 F.2d 268, 1980 U.S. 
App. LEXIS 20002 (6th Cir. Tenn. 1980). 

Defendant was not entitled to relief under 
Article III, because defendant was a federal 
pretrial detainee at the time he filed a proce- 
durally deficient demand for speedy disposi- 
tion. State v. Springer, 406 S.W.3d 526, 2013 
Tenn. LEXIS 499 (Tenn. June 24, 2013). 


26. —Not Granted. 

Because violation of the Interstate Compact 
on Detainers Act was technical and inadver- 
tent, and there was no claim by the defendant 
that his return to federal custody interfered 
with his rehabilitation, the trial court properly 
denied defendant’s motion for dismissal on the 
grounds that the act had been violated. Ball v. 
State, 891 S.W.2d 240, 1994 Tenn. Crim. App. 
LEXIS 537 (Tenn. Crim. App. 1994). 


27. Review by Governor. 

The requirement that the governor person- 
ally review requests for custody under the Ex- 
tradition Act, § 40-9-101 et seq., did not also 
apply to transfers under the Interstate Com- 
pact on Detainers. State ex rel. Young v. Rose, 
670 S.W.2d 238, 1984 Tenn. Crim. App. LEXIS 
3001 (Tenn. Crim. App. 1984). 

The governor’s approval is irrelevant to the 
receiving state’s right to take temporary cus- 
tody of a prisoner under article III. State v. 
Lock, 839 S.W.2d 436, 1992 Tenn. Crim. App. 
LEXIS 428 (Tenn. Crim. App. 1992). 


28. Habeas Corpus. 

Habeas corpus relief is not available where 
complaint only relates to possible denial of 
certain privileges because of out-of-state de- 
tainer lodged against complainant. State v. 
Warren, 740 S.W.2d 427, 1986 Tenn. Crim. App. 
LEXIS 2691 (Tenn. Crim. App. 1986). 

The trial court properly declined to rule upon 
the validity of the Ohio detainer because the 
jurisdiction of Tennessee courts may not be 
invoked in habeas corpus actions to challenge 
the propriety of a sister state’s proceedings for 
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the enforcement of its laws. State v. Warren, 
740 S.W.2d 427, 1986 Tenn. Crim. App. LEXIS 
2691 (Tenn. Crim. App. 1986). 


29. Defects Cognizable Under Federal 
Law. 

In the absence of exceptional circumstances, 
a claimed violation of Article [V(e) of the Inter- 
state Compact on Detainers is not a fundamen- 
tal defect which is cognizable under 28 U.S.C. 
§ 2254. Metheny v. Hamby, 835 F.2d 672, 1987 
U.S. App. LEXIS 16559 (6th Cir. Tenn. 1987), 
cert. denied, 488 U.S. 913, 109 S. Ct. 270, 102 L. 
Ed. 2d 258, 1988 U.S. LEXIS 4559 (1988). 


30. Evidence. 

A person may show that he was not in the 
requesting state at the time of the crime, but 
this showing must be beyond a reasonable 
doubt. Where evidence is merely contradicting 
as to his presence, he has not sustained the 
burden. State v. Whitt, 753 S.W.2d 369, 1988 
Tenn. Crim. App. LEXIS 314 (Tenn. Crim. App. 
1988). 


31. Protections Not Properly Invoked. 

Defendant failed to invoke the protections 
offered pursuant to the Interstate Agreement 
on Detainers, T.C.A. § 40-31-101, art. III, as 
his request was not accompanied by a certifi- 
cate from the appropriate official setting out 
the term of commitment under which the pris- 
oner was being held; defendant could not pro- 
vide the certificate because he had not been 
sentenced as of the date of the request. State v. 
Springer, — S.W.3d —, 2012 Tenn. Crim. App. 
LEXIS 110 (Tenn. Crim. App. Feb. 16, 2012), 
rev'd, 406 S.W.3d 526, 2013 Tenn. LEXIS 499 
(Tenn. June 24, 2013). 


32. Anti-shuttling Provision. 

Movement of defendant did not trigger the 
Interstate Agreement on Detainers, T.C.A. 
§ 40-31-101, art. IV’s, anti-shuttling provision 
where was at a local, privately owned facility at 
the time he was brought to Gibson County for 
his arraignment and then returned, and was 
not transferred to a federal prison for service of 
his sentence until months later; defendant was 
not serving his term of imprisonment when he 
was transferred to Gibson County and then 
transferred back to the detention facility. State 
v. Springer, — S.W.3d —, 2012 Tenn. Crim. App. 
LEXIS 110 (Tenn. Crim. App. Feb. 16, 2012), 
rev'd, 406 S.W.3d 526, 2013 Tenn. LEXIS 499 
(Tenn. June 24, 2018). 

Anti-shuttling provision was violated, be- 
cause defendant was transferred, pursuant toa 
detainer from federal custody to state custody 
and back to federal custody before he was tried 
on the charges pending in the state court. State 
v. Springer, 406 S.W.3d 526, 2013 Tenn. LEXIS 
499 (Tenn. June 24, 2013). 
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40-31-102. “Appropriate court” defined. 


“Appropriate court,” as used in the agreement on detainers, with reference to 
the courts of this state, means a court of record with criminal jurisdiction. 


History. 
Acts 1970, ch. 560, § 2; T.C.A., § 40-3902. 


40-31-103. Enforcement of agreement — Cooperation with party 
states. 


All courts, departments, agencies, officers and employees of this state and its 
political subdivisions are hereby directed to enforce the agreement on detain- 
ers and to cooperate with one another and with other party states in enforcing 
the agreement and effectuating its purpose. 


History. 
Acts 1970, ch. 560, § 3; T.C.A., § 40-3903. 


NOTES TO DECISIONS 


1. Request for Final Disposition. with Article III(b). Burns v. State, 578 S.W.2d 

After a detainer has been filed, the interstate 650, 1978 Tenn. Crim. App. LEXIS 342 (Tenn. 
compact is triggered when a prisoner gives his Crim. App. 1978), overruled, State v. Moore, 
captors notice of his request for final disposition 774 S.W.2d 590, 1989 Tenn. LEXIS 337 (Tenn. 
of untried charges against him in compliance 1989). 


40-31-104. Escape from temporary custody. 


Any prisoner released to temporary custody under the provisions of the 
agreement on detainers from a place of imprisonment in Tennessee who shall 
escape or attempt to escape from the temporary custody, whether within or 
without the borders of this state, shall be dealt with in the same manner as if 
the escape or attempt to escape were from the original place of imprisonment. 


History. 
Acts 1970, ch. 560, § 4; T.C.A., § 40-3904. 


Cross-References. 
Escape, § 39-16-605. 
Escape defined, § 39-16-601. 


40-31-105. Surrender of prisoner mandatory. 


It is lawful and mandatory upon the warden or other official in charge of a 
penal or correctional institution in this state to give over the person of any 
inmate of the penal or correctional institution whenever so required by the 
operation of the agreement on detainer. 


History. 
Acts 1970, ch. 560, § 5; T.C.A., § 40-3905. 


40-31-106. [Reserved.] 
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40-31-107. Central administrator and information agent — Designa- 
tion — Report. 


(a) The governor is empowered to designate the officer who will serve as 
central administrator of, and information agent for, the agreement on detain- 
ers, pursuant to article VII of § 40-31-101. 

(b) The officer designated shall make a written report to the speakers of the 
senate and the house of representatives, and the chairs of the judiciary 
committee of the senate and the criminal justice committee of the house of 
representatives, at least once each year. This report shall be made no later 
than February 1. The report shall advise the speakers and committee chairs on 
the number of participants in the compact. 


History. 
Acts 1970, ch. 560, § 7; T.C.A., § 40-3907; 
Acts 1988, ch. 497, § 3; 20138, ch. 236, § 35. 


NOTES TO DECISIONS 


1. Review by Governor. apply to transfers under the Interstate Com- 

The requirement that the governor person- pact on Detainers. State ex rel. Young v. Rose, 
ally review requests for custody under the Ex- 670 S.W.2d 238, 1984 Tenn. Crim. App. LEXIS 
tradition Act, § 40-9-101 et seq., did not also 3001 (Tenn. Crim. App. 1984). 


40-31-108. Distribution of copies of enactment. 


Copies of this chapter shall, upon its approval, be transmitted to the 
governor of each state, the attorney general and the administrator of general 
services of the United States, and the council of state governments. 


History. 
Acts 1970, ch. 560, § 8; T.C.A., § 40-3908. 


CHAPTER 32 


DESTRUCTION OF RECORDS UPON DISMISSAL OR 
ACQUITTAL 


Section 

40-32-101. Destruction or release of records. 
40-32-102. Officials required to destroy. 
40-32-1038. Prior charges. 

40-32-104. Penalties. 


40-32-101. Destruction or release of records. 


(a)(1)(A) All public records of a person who has been charged with a 
misdemeanor or a felony shall, upon petition by that person to the court 
having jurisdiction in the previous action, be removed and destroyed 
without cost to the person, if: 

(i) The charge has been dismissed; 

(ii) Ano true bill was returned by a grand jury; or 

(iii) The person was arrested and released without being charged. 
(B) A person applying for the expunction of records because the charge 
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or warrant was dismissed in any court as a result of the successful 
completion of a pretrial diversion program pursuant to §§ 40-15-102 — 
40-15-107, shall be charged the appropriate court clerk’s fee pursuant to 
§ 8-21-401 for destroying such records. 

(C)G) If a person seeking expunction pursuant to subdivision (a)(1)(A) 
was arrested or charged due to a case of mistaken identity, the person 
may provide evidence of the relevant circumstances in the petition and 
request that the court order the expunction to be expedited. If the court 
finds that the person was arrested or charged due to mistaken identity, 
the court shall order the Tennessee bureau of investigation and any 
other entity that performs expunction to expunge the records of the 
person in an expedited manner. 

(ii) As used in this subdivision (a)(1)(C), “mistaken identity” means 
during the investigation of a criminal offense, a person has been 
arrested, charged, or indicted for a criminal act and subsequent inves- 
tigation has revealed that the person arrested was not the individual 
the arresting officer believed the person to be. 

(D) Notwithstanding subdivision (a)(1)(B) or (a)(6), the records of a 
person who successfully completes a pretrial diversion program pursuant 
to §§ 40-15-102 — 40-15-107, or a judicial diversion program pursuant to 
§ 40-35-3138, shall not be expunged pursuant to this section, if the offense 
for which the person was diverted was a sexual offense as defined by 
§ 40-39-202, or a violent sexual offense as defined by § 40-39-202. 

(EK) Except as provided in subsection (j), a person is not entitled to the 
expunction of such person’s records if: 

(i) The person is charged with an offense, is not convicted of the 
charged offense, but is convicted of an offense relating to the same 
criminal conduct or episode as the charged offense, including a lesser 
included offense; provided, however, any moving or nonmoving traffic 
offense shall not be considered an offense as used in this subdivision 
(a)(1)(E); or 

(ii) The person is charged with multiple offenses or multiple counts in 
a single indictment and is convicted of: 

(a) One (1) or more of the charged offenses or counts in the 
indictment; or 

(b) An offense relating to the same criminal conduct or episode as 
one (1) of the offenses charged in the indictment, including a lesser 
included offense. 

(F) Upon a verdict of not guilty being returned, whether by a judge 
following a bench trial or by a jury, on all charges for which the defendant 
was accused, the judge shall inquire of the person acquitted whether such 
person requests that all public records associated with the charges for 
which such person was acquitted be removed and destroyed without cost 
to the person and without the requirement that the person petition for 
destruction of such records. If the person requests that the public records 
related to such charges be removed and destroyed, the court shall so order. 
If the person acquitted does not request that such records be destroyed at 
the time the judge inquires pursuant to this subdivision (a)(1)(F), but 
subsequently requests that such records be destroyed, the person shall be 


40-32-101 CRIMINAL PROCEDURE 742 


required to follow the petition procedure set out in this section. 

(2) All public records of a person required to post bond under § 38-3-109 
or § 38-4-106 [repealed] shall be removed and destroyed as required by this 
chapter upon the expiration of any bond required, if no surety on the bond is 
required to fulfill the obligations of the bond. 

(3) Upon petition by a defendant in the court that entered a nolle prosequi 
in the defendant’s case, the court shall order all public records expunged. 

(4) For purposes of this section, “court” includes any juvenile court 
exercising juvenile court jurisdiction over an adult who is charged with an 
offense that was committed when the person was eighteen (18) years of age 
or older. 

(5) All public records concerning an order of protection authorized by title 
36, chapter 3, part 6, which was successfully defended and denied by the 
court shall, upon petition by that person to the court denying the order, be 
removed and destroyed without cost to the person. 

(6) Except as provided in subsection (f), it is the intent of this section that 

a person is entitled to the expunction of public records in a criminal case only 
if the person successfully completes a pretrial diversion program pursuant to 
§§ 40-15-102 — 40-15-107 or a judicial diversion program pursuant to 
§ 40-35-313, the charges against such person are dismissed, or the person is 
entitled to have all public records removed and destroyed by reason of one (1) 
of the results specified in this section. 
(b)(1) “Public records,” for the purpose of expunction only, does not include 
arrest histories, investigative reports, intelligence information of law en- 
forcement agencies, or files of district attorneys general that are maintained 
as confidential records for law enforcement purposes and are not open for 
inspection by members of the public and shall also not include records of the 
department of children’s services or department of human services that are 
confidential under state or federal law and that are required to be main- 
tained by state or federal law for audit or other purposes. Whenever an order 
of expunction issues under this section directed to the department of 
children’s services or department of human services, the department shall 
notify the defendant if there are records required to be maintained as 
directed above and the basis therefor. The department shall delete identify- 
ing information in these records whenever permitted by state or federal law. 
These records are to be expunged whenever their maintenance is no longer 
required by state or federal law. 

(2) “Public records”, for the purpose of expunction only, does not include 
appellate court records or appellate court opinions. 

(c)(1) Release of confidential records or information contained therein other 
than to law enforcement agencies for law enforcement purposes shall be a 
Class A misdemeanor. 

(2) This section shall not be construed to deny access to any record to the 
comptroller of the treasury or the comptroller of the treasury’s agent for 
purposes of audit investigation; the comptroller of the treasury or the 
comptroller of the treasury’s agent having this access shall protect the 
confidential nature of the records that are not otherwise public under other 
statutes. 
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(3) Release of arrest histories of a defendant or potential witness in a 

criminal proceeding to an attorney of record in the proceeding shall be made 
to the attorney upon request. 
(d)(1) Any court ordering the expunction of a person’s public records of a 
criminal offense, including orders issued as a result of the successful 
completion of a diversion program pursuant to §§ 40-15-105 and 40-15-106 
or judicial diversion program, shall send or cause to be sent a copy of the 
expunction order to the Tennessee bureau of investigation within thirty (30) 
days from the date of the expunction order for entry into its expunged 
offender and pretrial diversion database. The order shall contain the name 
of the person seeking expunction, the person’s date of birth and social 
security number, the offense that was dismissed, the date and cause of the 
dismissal and the date the order of expunction is entered. 

(2A) A defendant petitioning a court for expunction of records because 

the charge against the person was dismissed as a result of the successful 

completion of a diversion program pursuant to §§ 40-15-102 — 40-15-106 

shall be assessed a one-hundred-eighty-dollar fee. The fee shall be 

transmitted by the clerk of the court for deposit in a special fund and shall 
be used by the bureau for the following purposes: 
(i) Employing personnel; 
(ii) Purchasing equipment and supplies; 
Gii) Funding education, training and development of employees; 
(iv) Maintaining the expunged criminal offender and pretrial diver- 
sion database; 
(v) Computer system support; 
(vi) Maintenance expenses; and 
(vii) Any other purpose to allow she bureau’s business to be done in a 
more efficient manner. 

(B) The moneys received in the fund shall be invested for the benefit of 
the fund by the state treasurer pursuant to § 9-4-603. Amounts in the 
fund shall not revert to the general fund of the state, but shall together 
with interest income credited to the fund remain available for expenditure 
in subsequent fiscal years. 

(C) The three-hundred-fifty-dollar fee under subdivision (d)(2)(A) shall 
not apply to any case where there has been an acquittal, nolle prosequi, or 
dismissal for failure to prosecute or where the law does not require a copy 
of the expunction order be sent to the Tennessee bureau of investigation. 

(e) It is the intent of the general assembly that no fee ever be charged a 
person who is petitioning a court for expunction of records because: 

(1) The charge against the person was dismissed for a reason other than 
the successful completion of a diversion program pursuant to §§ 40-15-102 
— 40-15-106 or § 40-35-3138; 

(2) Ano true bill was returned by a grand jury; 

(3) A verdict of not guilty was returned, whether by the judge following a 
bench trial or by a jury; or 

(4) The person was arrested and released without being charged. 

(f)(1) All public records of a person who has been charged and convicted with 
a misdemeanor or felony while protesting or challenging a state law or 
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municipal ordinance whose purpose was to maintain or enforce racial 
segregation or racial discrimination shall, upon petition by that person to 
the court having jurisdiction in the previous action, be removed and 
destroyed without cost to the person, if: 

(A) The charge has been dismissed; 

(B) Ano true bill was returned by a grand jury; 

(C) Averdict of not guilty was returned, whether by the judge following 
a bench trial or by a jury; 

(D) The person was arrested and released, without being charged; or 

(E)G) Thirty-seven (37) years or more have elapsed since the date of 

conviction for the offense being expunged and the petitioner has not 

been convicted of any other offense, excluding minor traffic violations, 
during that period of time; 
(ii) Any period of supervision due to conviction has been completed; 
(iii) The offense was a misdemeanor, Class C, D or E felony not 
otherwise excluded pursuant to subdivision (f)(1)(E)(iv), or, if committed 
prior to November 1, 1989, would be an included Class C, D, or E felony 

if committed after November 1, 1989; 

(iv) The offense was not a Class A or Class B felony or a Class C felony 
described in § 40-15-105(a)(1)(B)Gii), a sexual offense described in 

§ 40-15-105(a)(1)(B)(ii), or an offense prohibited by title 55, chapter 10, 

part 4, vehicular assault as prohibited by § 39-13-106, or if committed 

prior to November 1, 1989, would not be an excluded offense if commit- 
ted after November 1, 1989; and 

(v) The district attorney general is served a copy of the petition for 
expunction by certified mail, return receipt requested, and the district 
attorney general does not file an objection with the court within twenty 

(20) calendar days of receipt of the petition. 

(2) All public records of a person required to post bond under § 38-3-109 
shall be removed and destroyed as required by this section upon the 
expiration of any bond required, if no surety on the bond is required to fulfill 
the obligations of the bond. 

(3) Upon petition by a defendant in the court that entered a nolle prosequi 
in the defendant’s case, the court shall order all public records expunged. 

(4) Ifthe person charged or convicted is deceased, the petition may be filed 
by a person who is able to establish legal authority to act on the behalf of the 
deceased person. 

(5) Notwithstanding any law to the contrary, upon request of the peti- 
tioner, records or documents subject to the destruction requirement of this 
subsection (f) that are utilized exclusively for education purposes and are 
displayed in public museums, libraries, and buildings are exempt from the 
destruction requirement. 

(g)\(1) For purpose of this subsection (g), “eligible petitioner” means: 

(A) A person who was convicted of one of the following Class E felonies 
and sentenced to imprisonment for a term of three (3) years or less for an 
offense committed on or after November 1, 1989: 

(i) Section 39-11-411 — Accessory after the fact; 
(ii) Section 39-13-306 — Custodial interference where person not 
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voluntarily returned by defendant; 

(iii) Section 39-13-604(c)(2) — Knowing dissemination of illegally 
recorded cellular communication; 

(iv) Section 39-14-105(a)(2) — Theft; 

(v) Section 39-14-114(c) — Forgery; 

(vi) Section 39-14-115 — Criminal simulation; 

(vii) Section 39-14-116(c) — Hindering secured creditors; 

(viii) Section 39-14-117(b) — Fraud in insolvency; 

(ix) Section 39-14-118 — Fraudulent use of credit card or debit card; 

(x) Section 39-14-121 — Worthless checks; 

(xi) Section 39-14-130 — Destruction of valuable papers; 

(xii) Section 39-14-131 — Destruction or concealment of will; 

(xiii) Section 39-14-133 — Fraudulent or false insurance claim; 

(xiv) Section 39-14-137(b) — Fraudulent qualifying for set aside 
programs; 

(xv) Section 39-14-138 — Theft of trade secrets; 

(xvi) Section 39-14-139 — Sale of recorded live performances without 
consent; 

(xvii) Section 39-14-143 — Unauthorized solicitation for police, judi- 
cial, or safety associations; 

(xviii) Section 39-14-147(f) — Fraudulent transfer of motor vehicle 
with value of less than $20,000; 

(xix) Section 39-14-149 — Communication theft (fine only); 

(xx) Section 39-14-154 — Home improvement fraud; 

(xxi) Section 39-14-402 — Burglary of an auto; 

(xxii) Section 39-14-408 — Vandalism; 

(xxili) Section 39-14-411 — Utility service interruption or property 
damage; | | 

(xxiv) Section 39-14-505 — Aggravated criminal littering (2nd and 
3rd offenses involving certain weight or volume); 

(xxv) Section 39-14-602 — Violation of Tennessee Personal and Com- 
mercial Computer Act; 

(xxvi) Section 39-14-603 — Unsolicited bulk electronic mail; 

(xxvii) Section 39-16-201 — Taking telecommunication device into 
penal institution; 

(xxvili) Section 39-16-302 — Impersonation of licensed professional; 

(xxix) Section 39-16-603 — Evading arrest in motor vehicle where no 
risk to bystanders; 

(xxx) Section 39-16-609(e) — Failure to appear (felony); 

(xxxi) Section 39-17-106 — Gifts of adulterated candy or food; 

(xxxii) Section 39-17-417(f) — Manufacture, delivery, sale, or posses- 
sion of Schedule V drug (fine not greater than $5,000); 

(xxxili) Section 39-17-417(g)(1) — Manufacture, delivery, sale, or 
possession of not less than one-half ounce (% oz.) and not more than ten 
pounds (10 lbs.) of Schedule VI drug marijuana (fine not greater than 
$2,500); 

(xxxiv) Section 39-17-417(h) — Manufacture, delivery, sale or posses- 
sion of Schedule VII drug (fine not greater than $1,000); 
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(xxxv) Section 39-17-418(e) — Simple possession or casual exchange 
(3rd offense); 

(xxxvi) Section 39-17-422(c) — Selling glue for unlawful purpose; 

(xxxvii) Section 39-17-423(c) — Counterfeit controlled substance; 

(xxxvili) Section 39-17-425(b)(1), (2), (3) — Unlawful drug parapher- 
nalia uses and activities; 

(B) Except as provided in this subdivision (g)(1)(B), a person who was 
convicted of a misdemeanor offense committed on or after November 1, 
1989. Misdemeanors excluded from consideration are: 

(i) Section 39-13-101(a)(1) and (2) — Assault; 

(ii) Section 39-13-102 — Aggravated assault of public employee; 

(iii) Section 39-13-111 — Domestic assault; 

(iv) Section 39-13-113(g) — Violation of protective or restraining 
order; 

(v) Section 39-13-113(h) — Possession of firearm while order of 
protection in effect; 

(vi) Section 39-13-511 — Public indecency 3rd or subsequent offense; 

(vii) Section 39-13-511 — Indecent exposure (victim under 13 years of 
age) or by person in penal institution exposing to a guard; 

(viii) Section 39-13-526(b)(1) and (2) — Violation of community su- 
pervision by sex offender not constituting offense or constituting 
misdemeanor; 

(ix) Section 39-13-528 — Soliciting minor to engage in Class E sexual 
offense; 

(x) Section 39-13-509 — Unlawful sexual contact by authority figure; 

(xi) Section 39-14-118 — Fraudulent use of credit/debit card (up to 
$500); 

(xii) Section 39-14-304 — Reckless burning; 

(xiii) Section 39-14-406 — Aggravated criminal trespass of a habita- 
tion, hospital, or on the campus of any public or private school, or on 
railroad property; 

(xiv) Section 39-15-201(b)(3) — Coercion — abortion; 

(xv) Section 39-15-210 — Third or subsequent violation of Child Rape 
Protection Act of 2006; 

(xvi) Section 39-15-401(a) — Child abuse (where child is between 
ages 7-17); 

(xvii) Section 39-15-401(b) — Child neglect and endangerment 
(where child is between ages 7-13); 

(xviii) Section 39-15-404 — Enticing a child to purchase intoxicating 
liquor — purchasing alcoholic beverage for child; 

(xix) Section 39-15-404 — Allowing person ages 18-21 to consume 
alcohol on person’s premises; 

(xx) Section 39-15-414 — Harboring or hiding a runaway child; 

(xxi) Section 39-17-315 — Stalking; 

(xxii) Section 39-17-431 — Unlawful dispensing of immediate meth- 
amphetamine precursor, sale of meth precursor to person on metham- 
phetamine registry or purchase by someone on registry, possess meth 
precursor with intent to sell to another for unlawful use, purchase meth 
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precursor for another for unlawful use, purchase meth precursor at 
different times and places to circumvent limits, and use false ID to 
purchase meth precursor for purpose of circumventing limits; 

(xxiii) Section 39-17-437 — Using substance or device to falsify drug 
test results and selling synthetic urine; 

(xxiv) Section 39-17-438 — Possession of the hallucinogenic plant 
Salvia Divinorum or the synthetic cannabinoids; 

(xxv) Section 39-17-452 — Sale or possession of synthetic derivatives 
or analogues of methcathinone; 

(xxvi) Section 39-17-902(a) — Importing, preparing, distributing, 
processing, or appearing in obscene material or Class A misdemeanors; 

(xxvii) Section 39-17-907 — Unlawful exhibition of obscene material; 

(xxvill) Section 39-17-911 — Sale or loan to minors of harmful 
materials; 

(xxix) Section 39-17-918 — Unlawful massage or exposure of erog- 
enous areas; 

(xxx) Section 39-17-1307(f)(1)(A) — Possession of firearm after being 
convicted of misdemeanor crime of domestic violence; 

(xxx1) Section 39-17-1307(f)(1)(B) — Possession of firearm while order 
of protection is in effect; 

(xxx1i) Section 39-17-1307(f)(1)(C) — Possession of firearm while 
prohibited by state or federal law; 

(xxxill) Section 39-17-1312 — Failure of adult to report juvenile 
carrying gun in school; 

(xxxiv) Section 39-17-1320(a) — Nonparent providing handgun to a 
juvenile; 

(xxxv) Section 39-17-1352 — Failure to surrender handgun carry 
permit upon suspension; 

(xxxvi) Section 39-17-1363 — Violent felon owning or possessing 
vicious dog; 

(xxxvii) Section 39-13-101(a)(3) — Assault (offensive or provocative 
physical contact); 

(xxxvili) Section 39-13-511(a) — Public indecency — first or second 
offense (punishable by $500 fine only); 

(xxxix) Section 39-13-511(b)(2) — Indecent exposure (victim 13 years 
old or older); 

(xl) Section 39-15-412(b) — Disseminating smoking paraphernalia to 
minor after 3 prior violations; 

(xli) Section 39-16-404 — Misuse of official information by public 
servant; 

(xlii) Section 39-17-317 — Disorderly conduct at funerals; 

(xliii) Section 39-17-715 — Possession of or consuming alcoholic 
beverages on K-12 school premises; 

(xliv) Section 39-17-914 — Display for sale or rental of material 
harmful to minors; and 

(xlv) Section 55-10-401 — Driving under the influence of an intoxi- 
cant; 
(C) A person who was convicted of a felony or misdemeanor committed 
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prior to November 1, 1989, if: : 

(i) The person was sentenced to a determinate sentence of three (3) 
years or less; 

(ii) The person was sentenced to an indeterminate sentence for which 
the person served three (3) years or less; 

(iii) The person has never had a previous conviction expunged as the 
result of the successful completion of a diversion program pursuant to 
§§ 40-15-102 — 40-15-106 or § 40-35-313; and 

(iv) The offense for which the person was convicted: 

(a) Did not have as an element the use, attempted use, or threat- 
ened use of physical force against the person of another; 

(b) Did not involve, by its nature, a substantial risk that physical 
force against the person of another would be used in the course of 
committing the offense; 

(c) Did not involve the use or possession of a deadly weapon; 

(d) Was not a sex offense for which the offender is required to 
register as a sexual offender or violent sexual offender under chapter 
39, part 2 of this title; or any sex offense involving a minor; 

(e) Did not result in the death, serious bodily injury or bodily injury 
to a person; 

(f) Did not involve the use of alcohol or drugs and a motor vehicle; 

(g) Did not involve the sale or distribution of a Schedule I, II, III, or 
IV controlled substance; 

(h) Did not involve a minor as the victim of the offense; or 

(i) Did not result in causing the victim or victims to sustain a loss 
of fifty thousand dollars ($50,000) or more; 

(D) A person who was convicted of drug fraud pursuant to § 53-11- 
402(a)(3) and sentenced to imprisonment for a term of four (4) years or less 
for an offense committed on or after November 1, 1989; provided, however, 
that at least ten (10) years have elapsed since completion of the sentence 
imposed for the offense; or 

(E) A person who was convicted of more than one (1) of the offenses 
listed in this subdivision (g)(1), if the conduct upon which each conviction 
is based occurred contemporaneously, occurred at the same location, 
represented a single continuous criminal episode with a single criminal 
intent, and all such convictions are eligible for expunction under this part. 
The offenses of a person who is an eligible petitioner under this subdivi- 
sion (g)(1)(E) shall be considered a single offense for the purposes of this 
section so that the person is eligible for expunction consideration if all 
other requirements are met. 

(2) Notwithstanding the provisions of this section, effective July 1, 2012, 
an eligible petitioner may file a petition for expunction of that person’s public 
records involving a criminal offense if: 

(A) Except as provided in subdivision (g)(1)(E), at the time of filing, the 
person has never been convicted of any criminal offense, including federal 
offenses and offenses in other states, other than the offense committed for 
which the petition for expunction is filed; provided, however, that any 
moving or non-moving traffic offense shall not be considered a criminal 
offense as used in this subdivision (g)(2)(A); 
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(B) At the time of the filing of the petition for expunction at least five (5) 
years have elapsed since the completion of the sentence imposed for the 
offense; 

(C) The person has fulfilled all the requirements of the sentence 
imposed by the court in which the individual was convicted of the offense, 
including: 

(i) Payment of all fines, restitution, court costs and other 
assessments; 

(ii) Completion of any term of imprisonment or probation; 

(iii) Meeting all conditions of supervised or unsupervised release; and 

(iv) If so required by the conditions of the sentence imposed, remain- 
ing free from dependency on or abuse of alcohol or a controlled substance 
or other prohibited substance for a period of not less than one (1) year. 

(3) A person seeking expunction shall petition the court in which the 
petitioner was convicted of the offense sought to be expunged is filed. Upon 
filing of the petition, the clerk shall serve the petition on the district attorney 
general for that judicial district. Not later than sixty (60) days after service 
of the petition, the district attorney may submit recommendations to the 
court and provide a copy of such recommendations to the petitioner. 

(4) Both the petitioner and the district attorney general may file evidence 
with the court relating to the petition. 

(5) In making a decision on the petition, the court shall consider all 
evidence and weigh the interests of the petitioner against the best interests 
of justice and public safety. 

(6) If the court denies the petition, the petitioner may not file another 
such petition until at least two (2) years from the date of the denial. 

(7) The district attorneys general conference shall, by September 1, 2012, 
create a simple form to enable a lay. person to petition the court for 
expunction under this subsection (g). 

(8) The petition and proposed order shall be prepared by the office of the 
district attorney general and given to the petitioner to be filed with the clerk 
of the court. A petitioner shall be entitled to a copy of the order of expunction 
and such copy shall be sufficient proof that the person named in the order is 
no longer under any disability, disqualification or other adverse consequence 
resulting from the expunged conviction. 

(9) Except as provided in subdivision (g)(14), the petitioner shall pay to 
the clerk of the court a fee of one hundred eighty dollars ($180) upon the 
filing of the petition. The fee shall be distributed as follows: 

(A) Fifty dollars ($50.00) to the Tennessee bureau of investigation for 
the purpose of defraying the costs incurred from the additional expunction 
petitions filed and granted as the result of this subsection (g) or subsection 
(h); and 

(B) One hundred thirty dollars ($130) to the district attorneys expunc- 
tion fund. 

(10) There is created within the district attorneys general conference a 
district attorneys expunction fund. Moneys in the district attorneys expunc- 
tion fund shall be used to defray the expense incurred for the required record 
search and preparation of the petition and the proposed order of expunction 


40-32-101 CRIMINAL PROCEDURE 750 


under this subsection (g) or subsection (h). Any remaining moneys in the 
district attorneys expunction fund may be used by the district attorneys 
generals for law enforcement purposes, including, but not limited to, the 
hiring of expert witnesses, training, matching federal grants directly related 
to prosecutorial duties, the purchase of equipment and supplies necessary to 
carry out prosecutorial functions, the expenses of travel in the performance 
of official duties of the office, provided all reimbursement for travel expenses 
shall be in accordance with the provisions of the comprehensive travel 
regulations as promulgated by the department of finance and administration 
and approved by the attorney general and reporter, salaries and salary 
supplements, which may only be paid through the district attorneys general 
conference for support staff. Such payments shall be subject to the limitation 
of § 40-3-209(b) on the use of any funds to supplement the salary of any 
assistant district attorney. Moneys in the district attorneys expunction fund 
shall not revert to the general fund but shall be carried forward into the 
subsequent fiscal year. All funds in the district attorneys expunction fund 
shall be subject to annual audit by the comptroller of the treasury. 

(11) There is created within the state treasury a public defenders expunc- 
tion fund. Moneys in the public defenders expunction fund shall be used to 
defray the expense incurred by conducting the educational activities re- 
quired pursuant to this subsection (g). Subject to annual appropriation, any 
remaining moneys in the public defenders expunction fund may be used in 
furtherance of the services and programs provided by public defenders for 
each judicial district. Moneys in the public defenders expunction fund shall 
not revert to the general fund but shall be carried forward into the 
subsequent fiscal year. 

(12)(A) Notwithstanding any other law to the contrary, an order of 

expunction granted pursuant to this subsection (g) or subsection (h) 

entitles the petitioner to have all public records of the expunged conviction 

destroyed in the manner set forth in this section. 

(B) Additionally, such an expunction has the legal effect of restoring the 
petitioner, in the contemplation of the law, to the same status occupied 
before the arrest, indictment, information, trial and conviction. Once the 
expunction order is granted and the petitioner pays the fee required by 
this subsection (g) or subsection (h), no direct or indirect collateral 
consequences that are generally or specifically attendant to the petition- 
er’s conviction by any law shall be imposed or continued. 

(C) A petitioner with respect to whom an order has been granted under 
this subsection (g) or subsection (h) shall not be guilty of perjury or 
otherwise giving a false statement by reason of the person’s failure to 
recite or acknowledge the arrest, indictment, information, trial or convic- 
tion in response to any inquiry made of the petitioner for any purpose. 

(D) Expunction under this subsection (g) or subsection (h) means, in 
contemplation of law, the conviction for the expunged offense never 
occurred and the person shall not suffer any adverse effects or direct 
disabilities by virtue of the criminal offense that was expunged. 

(EK) Notwithstanding § 39-17-1307(b)(1)(B) and (c), a petitioner whose 
petition is granted pursuant to this subsection (g) or subsection (h), and 
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who is otherwise eligible under state or federal law to possess a firearm, 

shall be eligible to purchase a firearm pursuant to § 39-16-1316 and apply 

for and be granted a handgun carry permit pursuant to § 39-17-1351. 

(13) The clerk of the court maintaining records expunged pursuant to this 
subsection (g) or subsection (h) shall keep such records confidential. These 
records shall not be public and can only be used to enhance a sentence if the 
petitioner is subsequently charged and convicted of another crime. This 
confidential record is only accessible to the district attorney general, the 
defendant, the defendant’s attorney and the circuit or criminal court judge. 

(14) If the petitioner is unable to pay the fee required by subdivision 
(g)(9), the petitioner may enter into a payment plan with the clerk in order 
to pay the fee in installment payments; provided, however, that no order of 
expunction shall be granted pursuant to this subdivision (g)(14) until the 
total amount of the fee is paid. Once the petitioner has paid to the clerk of the 
court a total of one hundred eighty dollars ($180), the fee shall be allocated 
by the clerk in the same manner set forth for the disposition of the 
one-hundred-eighty-dollar fee under subdivision (g)(9). 

(h)(1) For purposes of this subsection (h), “eligible petitioner” means a 

person who was convicted of a nonviolent crime after January 1, 1980, if the 

person: 
(A) Petitioned the court in which the petitioner was convicted of the 
offense and the judge finds that the offense was a nonviolent crime; 
(B) Petitioned for and received a positive vote from the board of parole 
to receive a pardon; and 
(C) Received a pardon by the governor. 

(2) Notwithstanding the provisions of this section, effective July 1, 2013, 
an eligible petitioner under subdivision (h)(1) may file a petition for 
expunction of that person’s public records involving the crime. The proce- 
dures in subdivisions (g)(3)-(6), (8), (9), (12) and (18) will apply to a petitioner 
under this subsection (h). 

(i) A person applying for expunction of records pursuant to this section or 
§ 40-35-313 shall be charged the appropriate court clerk’s fee pursuant to 
§ 8-21-401, in addition to any other fees required by this section or § 40-35- 
313, unless the person is entitled to have such records removed and destroyed 
without cost to the person. 

(j) Aperson who is ineligible for expunction of the person’s records pursuant 
to subdivision (a)(1)(E) shall, upon petition by that person to the court having 
jurisdiction in the previous action, be entitled to removal of public records from 
electronic databases, as provided in this subsection (j), relating to the person’s 
arrest, indictment, charging instrument, or disposition for any charges other 
than the offense for which the person was convicted. The public records shall 
be removed from the relevant electronic databases of the national crime 
information center system and similar state databases, and the person shall be 
entered into the Tennessee bureau of investigation’s expunged criminal 
offender and pretrial diversion database with regard to the offenses removed 
pursuant to this subsection (j). The public records shall also be removed from 
any public electronic database maintained by a court clerk. Nothing in this 
subsection (j) shall require court clerks to expunge records relating to an 
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offense for which the person was convicted. Court clerks shall not be liable for 
any errors or omissions relating to the removal and destruction of records 


under this section. 


(k)(1) Notwithstanding subsection (g), effective July 1, 2017, for purposes of 
this subsection (k), an “eligible petitioner” means a person who was 
convicted of no more than two (2) offenses and: 
(A) Each of the offenses for which the petitioner seeks expunction are 
offenses that are eligible for expunction under subsection (g); 


(B) The offenses were: 


(i) Two (2) misdemeanors; or 

(ii) One (1) felony and one (1) misdemeanor; 
(C)G) At the time of the filing of the petition for expunction at least five 
(5) years have elapsed since the completion of the sentence imposed for 
the most recent offense; and 

(ii) If one (1) of the offenses was drug fraud pursuant to § 53-11- 
402(a)(3), at the time of the filing of the petition for expunction at least 
ten (10) years have elapsed since the completion of the sentence imposed 
for that offense; and 
(D) The person has fulfilled all the requirements of the sentences 


imposed by the court for each offense the petitioner is seeking to expunge, 


including: 


(i) Payment of all fines, restitution, court costs, and other assess- 


ments for each offense; 


(ii) Completion of any term of imprisonment or probation for each 


offense; 


(iii) Meeting all conditions of supervised or unsupervised release for 


each offense; and 


(iv) Remaining free from dependency on or abuse of alcohol or a 
controlled substance or other prohibited substance for a period of not 
less than one (1) year, if so required by the conditions of any of the 


sentences imposed. 


(2) A person may petition for expunction of two (2) offenses under this 


subsection (k) only one (1) time. 


(3) The expunction fee under this subsection (k) shall be the same amount 
as a single expunction under subsection (g). 
(4) Subdivisions (g)(3)-(6), (8), (9), (12), and (13) shall apply to a petition 


filed under this subsection (k). 
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Code Commission Notes. Former subdivi- 
sion (a)(6), concerning persons convicted of an 
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offense prior to their twenty-first birthday, was 
deleted as obsolete by authority of the code 
commission. 


Compiler’s Notes. 

Former § 38-4-106, referred to in this sec- 
tion, was repealed by Acts 1993, ch. 360, § 1. 

Former § 40-39-102, referred to in this sec- 
tion, was repealed by Acts 2004, ch. 921, § 4. 

Acts 2006, ch. 650, § 2 purported to delete “; 
provided such fee shall not exceed twenty-five 
dollars ($25.00)” in subdivision (a)(6)(C). The 
act attempted to amend a subdivision that was 


previously deemed obsolete by the code com-. 


mission; therefore, the act was not given effect. 

For the Preamble to the Rosa Parks Act, 
please refer to Acts 2007, ch. 363. 

Acts 2007, ch. 363, § 1 provided that the act 
shall be known and may be cited as “The Rosa 
Parks Act.” 

Acts 2014, ch. 671, § 5 provided that the act, 
which amended subsection (g), shall apply to 
petitions for expunction pursuant to § 40-32- 
101(g), filed prior to or after July 1, 2014. 

Acts 2015, ch. 278, § 3 provided that the act, 
which added (g)(1)(D), redesignated and re- 
wrote former (g)(1)(D) as present (g)(1)(E), shall 
apply to petitions filed on or after April 28, 
2015. 

Acts 2017, ch. 487, § 2 provided that the act 
which amended subdivision (g)(1)(C)(iv)(z) shall 
apply to petitions filed on or after June 6, 2017. 

The reference to a fine of “not greater than 
$2,500” in subdivision (g)(1)(A)(xxxiii) is no 
longer accurate. The amount of the fine was 
increased to not more than $5,000 in 39-17- 
417(g)(1). 


Amendments. 

The 2018 amendment by ch. 586 deleted 
“following a hearing conducted pursuant to 
§ 36-3-605,” preceding “shall, upon petition” in 
(a)(5). 

The 2018 amendment by ch. 876 in the first 
sentence of (d)(2)(A), substituted “A” for “Begin- 
ning July 1, 2012,” at the beginning and sub- 
stituted “one-hundred-eighty-dollar fee” for 
“three hundred-fifty-dollar ($350) fee”. 


Effective Dates. 
Acts 2018, ch. 586, § 4. July 1, 2018. 
Acts 2018, ch. 876, § 2. July 1, 2018. 


Cross-References. 

Confidentiality of public records, § 10-7-504. 

Expunction of records of minors for beer and 
low alcoholic content beverage violations, § 57- 
5-301. 

Expunction of records of minors for local 
option alcoholic beverage violations, § 57-3- 
412. 

Penalties for Class A, B, C misdemeanors, 
§ 40-35-111. 

Penalties for Class A, B, C, D, and E felonies, 
§ 40-35-111. 


DESTRUCTION OR RELEASE OF RECORDS 


40-32-101 


Penalty for violations of chapter, § 40-32- 
104. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 11.25, 11.26, 22.36, 24.31, 31.50. 

Tennessee Jurisprudence, 3 Tenn. Juris., At- 
torney General, § 5; 4 Tenn. Juris., Bail and 
Recognizance, § 16; 8 Tenn. Juris., Courts, 
§ 11; 8 Tenn. Juris., Criminal Procedure, 
§§ 24, 40. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 3-11-6, 3-11-7. 


Law Reviews. 

Forgive Us Our Trespasses: The Need for 
Federal Expungement Legislation (Fruqan 
Mouzon), 39 U. Mem. L. Rev. 1 (2008). 

Special Project: Criminal Procedure as De- 
fined by the Tennessee Supreme Court (Julian 
L. Bibb and Walter Sillers Weems), 30 Vand. L. 
Rev. (4) 691. 


Attorney General Opinions. 

Dissemination of criminal histories to treat- 
ment centers in domestic violence cases, OAG 
99-145 (7/30/99). 

An individual who has had criminal charges 
dismissed by a nolle prosequi at the request of 
the state is entitled to have the records of arrest 
and charges expunged, and such records must 
be removed and destroyed within 60 days of the 
date of the filing of a petition for expungement, 
OAG 01-155 (10/4/01). 

A court may not refuse or delay the expunc- 
tion of public records after it receives a petition 
from a defendant who has had a nolle prosequi 
entered for any reason, e.g., delay the entry of 
such order for a period of months to see if any 
further criminal charges will be brought, OAG 
01-155 (10/4/01). 

The proviso added at the end of T.C.A. § 40- 
32-101(a)(1) by Acts 2008, ch. 175, § 1, applies 
to all expungeable cases and not just to “sexual 
offenses” defined under former T.C.A. § 40-39- 
102(5), OAG 04-024 (2/12/04). 

DUI conviction cannot be expunged through 
a pretrial diversion program or through judicial 
diversion, OAG 05-041 (4/5/05). 

Retention of a copy of an expungement order 
by the circuit court clerk is not authorized, 
OAG 05-150 (9/30/05). 

Where a defendant is convicted of at least one 
count in a multi-count indictment, T.C.A. § 40- 
32-101(a)(1) precludes expungement of records 
relating to all counts in that indictment, OAG 
06-003 (1/5/06). 

Authority of judge exercising general ses- 
sions court jurisdiction to expunge defendant’s 
criminal record. OAG 10-18, 2010 Tenn. AG 
LEXIS 28 (2/19/10). 

Court fees for expungements, OAG 12-89 
(9/20/2012). 

Clerks of court cannot charge both the $100 
fee set forth in T.C.A. § 8-21-401 and the $350 
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fee set forth in Acts 2012, Chapter 1103, effec- 
tive July 1, 2012, for expungement proceedings 
initiated under Chapter 1103. OAG 12-89, 2012 
Tenn. AG LEXIS 89 (9/20/12). 

Expunction of criminal records under T.C.A. 
§ 40-32-101(g). OAG 13-86, 2013 Tenn. AG 
LEXIS 89 (11/6/13). 

T.C.A. § 40-32-101(g)(2) does not provide for 
the expungement of the petitioner’s multiple 
convictions arising from the same criminal epi- 
sode. OAG 14-12, 2014 Tenn. AG LEXIS 13 
(1/22/14). 

Portion of expunction filing fees deposited in 
general fund not a tax, OAG 14-66, 2014 Tenn. 
AG Lexis 70 (7/1/14) 

Juvenile court clerks are responsible for col- 
lection of $350 fee for expunction of records. 
Petitions for expunction are mandatory, except 
in two limited circumstances, neither of which 
requires imposition of the fee. A judge or mag- 
istrate cannot waive the expunction fee. OAG 
14-77, 2014 Tenn. AG LEXIS 81 (8/25/14). 

Licenses to hunt and possession of firearms 
and effect of conviction of certain felonies and 
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other offenses. OAG 15-33, 2015 Tenn. AG 
LEXIS 33 (4/10/15). 

Once a person has obtained a complete res- 
toration of firearms and other citizenship 
rights, that individual may lawfully possess or 
purchase any firearm that may be lawfully 
possessed or purchased by any other private 
citizen. Tennessee law is sufficiently clear to 
provide convicted felons with fair warning re- 
garding applicable prohibitions on the posses- 
sion of antique or black powder firearms. OAG 
15-75, 2015 Tenn. AG LEXIS 76 (11/9/2015). 

Upon order granting a petition for partial 
expunction, criminal court clerks must destroy 
public records that relate solely to offenses for 
which a petitioner was not convicted. When 
records relate to several charges, some result- 
ing in convictions and others resulting in dis- 
missals or acquittals, the records must be re- 
dacted. A criminal court may find that 
redaction is infeasible due to the intertwined 
nature of the charges, but the record must 
contain sufficient evidence to justify the find- 
ing. OAG 16-36, 2016 Tenn. AG LEXIS 36 
(8/31/2016). 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

Application to Other Sections. 
Public Records. 

—Pretrial Diversion Records. 
—Dismissed Criminal Counts. 
—Never Prosecuted. 

. —Relevance to Other Offenses. 
. Release of Records. 

. Final Resolution. 

10. Pardons. 

11. Convictions of Witnesses. 

12. Impeachment of Witnesses. 
13. Invalid Order. 

14. Lesser Included Offenses. 

15. Contempt. 

16. Expungement Not Permitted. 
17. Appeal. 


OONIA TMA WDE 


1. Constitutionality. 

Where, on its own volition, without reference 
to the attorney general or requiring other argu- 
ment or action, a circuit court held this chapter 
unconstitutional, the supreme court reversed 
since the constitutional question had not been 
properly presented and was not before the 
court. Skiles v. State, 516 S.W.2d 75, 1974 Tenn. 
LEXIS 441 (Tenn. 1974). 

This section, even though it impliedly 
amends §§ 18-1-105 and 18-4-103, does not 
violate Tenn. Const., art. II, § 17 which re- 
quires that the caption or body of an act make 
reference to any laws it repeals or amends as 
art. II, § 17 does not apply to implied amend- 
ments. Martin v. State, 519 S.W.2d 793, 1975 
Tenn. LEXIS 715 (Tenn. 1975). 


The expungement statute, providing that un- 
der certain circumstances judicial records shall 
be destroyed, was not unconstitutional as vio- 
lating the separation of powers provisions, 
since control of the use of such records is 
properly a legislative, not judicial function, and 
was not unconstitutional by reason of amend- 
ing or repealing a large part of the code without 
any recitation in the caption of the act that such 
was being done. Underwood v. State, 529 
S.W.2d 45, 1975 Tenn. LEXIS 574 (Tenn. 1975). 

An interpretation of this statute that it ap- 
plies to records used for internal use as well as 
those for public inspection does not make it 
unconstitutional. State v. Doe, 588 S.W.2d 549, 
1979 Tenn. LEXIS 499 (Tenn. 1979), super- 
seded by statute as stated in, State v. Bridges, 
— §.W.2d —, 1996 Tenn. Crim. App. LEXIS 433 
(Tenn. Crim. App. July 26, 1996) 

Denial of the petitioner’s motion for expunge- 
ment of any records relating to the charge of 
child abuse was reversed and remanded be- 
cause the petitioner was convicted of the lesser- 
included offense of assault, and the 2003 
amendment to the expungement statute could 
not be used to deny the petitioner’s request for 
expungement; at the time of his conviction and 
sentencing the law entitled the petitioner to 
expungement of any records regarding a charge 
of which he was not convicted even if he was 
convicted of a lesser-included offense of the 
charged offense, the Tennessee legislative 
amendment denying expungement to an of- 
fender convicted of a lesser-included offense 
was approved subsequent to the petitioner’s 
conviction and sentencing, and retroactive ap- 
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plication of the amended expungement statute 
violated the petitioner’s constitutional protec- 
tion against ex post facto laws because at 
minimum it offered a situation disadvanta- 
geous to the petitioner by unduly burdening 
him with the societal stigma attached to a 
felony. State v. Hanners, 235 S.W.3d 609, 2007 
Tenn. Crim. App. LEXIS 301 (Tenn. Crim. App. 
Apr. 12, 2007) 


2. Application to Other Sections. 

This section has no application to cases 
where a defendant pleads guilty and receives a 
reduced sentence, imposed under § 40-20-103. 
Skiles v. State, 516 S.W.2d 75, 1974 Tenn. 
LEXIS 441 (Tenn. 1974). 

Under T.C.A. § 40-35-313 and T.C.A. § 38-8- 
106, police officer was wrongly decertified on 
the basis of a guilty plea that was of no legal 
effect, as the officer qualified as a law enforce- 
ment officer and was qualified for certification; 
under T.C.A. § 40-32-101(b)(1), a history of 
arrests, investigations, and/or police intelli- 
gence about the officer’s alleged conduct was 
not sufficient to disqualify him.Wright v. Tenn. 
Peace Officer Stds. & Training Comm’n, 277 
S.W.3d 1, 2008 Tenn. App. LEXIS 251 (Tenn. 
Ct. App. Apr. 29, 2008) 

There was no basis for concluding that the 
sheriffs department could not inquire into the 
deputy jailer’s expunged records and the jailer 
did not have the right to refrain from disclosing 
his expunged conviction in his response to sher- 
iffs department lawful inquiry. The County 
Civil Service Merit Review Board’s consider- 
ation of the jailer’s admission of an expunged 
conviction was proper; accordingly, the trial 
court did not err in holding that the Board’s 
decision was based on substantial and material 
evidence. Macon v. Shelby County Gov’t Civ. 
Serv. Merit Bd., 309 S.W.3d 504, 2009 Tenn. 
App. LEXIS 643 (Tenn. Ct. App. Sept. 25, 2009), 
appeal denied, — S.W.3d —, 2010 Tenn. LEXIS 
284 (Tenn. Mar. 15, 2010). 


3. Public Records. 

The term “public records” as used in this 
section refers to all records maintained by a 
public official regardless of whether such re- 
cords be for public inspection or for internal 
use. state. 

Denial of the attorney’s request that the trial 
court expunge the public records relating to the 
charge of criminal contempt was improper, 
where T.C.A. § 40-32-101(a)(1) applied insofar 
as the contempt charges were criminal in na- 
ture; while there are differences between crimi- 
nal contempt and other statutory crimes, those 
differences do not appear to preclude the appli- 
cation of § 40-32-101. Robinson v. Fulliton, 140 
S.W.3d 304, 2003 Tenn. App. LEXIS 789 (Tenn. 
Ct. App. 2003). 

In an action removed by defendant housing 
authority, where plaintiff tenant filed a “Motion 
to Reasonable Accommodation and to Expunge 
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Eviction Record,” asking the court to grant him 
his reasonable accommodation request and re- 
move his unjust eviction records, expunging the 
Eviction Record did not appear to be within the 
power of the federal court under T.C.A. § 40- 
32-101, and granting a reasonable accommoda- 
tion, to the extent it was a cognizable claim at 
all, merely amplified his legal arguments relat- 
ing to the housing authority’s denial of reason- 
able accommodation made pursuant to the Fair 
Housing Act, 42 U.S.C. § 3601 et seq., accord- 
ingly, expunging the Eviction Record was not 
appropriate, but, to the extent the motion ad- 
dressed the reasonable accommodation claims 
in the tenant’s amended complaint, the court 
would construe the motion as one to amend 
under Fed. R. Civ. P. 15(a) and the amendment 
allowed, as it clarified legal arguments and 
restated factual allegations made elsewhere. 
Felts v. Cleveland Hous. Auth., 821 F. Supp. 2d 
968, 2011 U.S. Dist. LEXIS 110300 (E.D. Tenn. 
Sept. 26, 2011). 


4, —Pretrial Diversion Records. 

Admissions against interest contained in a 
memorandum of understanding that was part 
of a criminal record expunged following defen- 
dant’s successful completion of a pretrial diver- 
sion program were inadmissible in a subse- 
quent civil action. Pizzillo v. Pizzillo, 884 
S.W.2d 749, 1994 Tenn. App. LEXIS 302 (Tenn. 
Ct. App. 1994). 


5. —Dismissed Criminal Counts. 

Where petitioner entered a guilty plea to one 
count of a multi-count indictment and the re- 
maining counts were nollied, he was entitled to 
expungement of the public records in connec- 
tion with the dismissed counts. State v. Liddle, 
929 S.W.2d 415, 1996 Tenn. Crim. App. LEXIS 
316 (Tenn. Crim. App. 1996). 


6. —Never Prosecuted. 

Conviction for one count in a multi-count 
indictment or presentment does not preclude 
expungement of the records relating to a sepa- 
rate count when the criteria of T.C.A. § 40-32- 
101 have been satisfied. State v. L.W., 350 
S.W.3d 911, 2011 Tenn. LEXIS 759 (Tenn. Aug. 
17, 2011). 

Defendants were entitled to expungement of 
counts in defendants’ indictments that were 
dismissed in exchange for defendants’ guilty 
pleas to separate counts because: (1) the word 
“case” in T.C.A. § 40-32-101(a)(1)(E) did not 
mean the legislature intended to bar expunge- 
ment of all counts in a multi-count indictment if 
any count resulted in a conviction, since the 
word was not so construed in T.C.A. § 40-32- 
101(a)(3), and the legislature was presumably 
aware of this construction when enacting 
T.C.A. § 40-32-101(a)(1)(E) and intended the 
same meaning throughout the statute, and (2) 
defendants were not convicted of any offense, 
including a lesser included offense, arising from 
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the counts regarding which defendants sought 
expungement. State v. L.W., 350 S.W.3d 911, 
2011 Tenn. LEXIS 759 (Tenn. Aug. 17, 2011). 


7. —Relevance to Other Offenses. 

Petition to expunge public records regarding 
charges that were resolved in defendants’ favor 
was required to be remanded for determination 
as to whether redaction of the records could be 
performed without destroying documents nec- 
essarily relevant to offenses for which defen- 
dants were convicted. Eslick v. State, 942 
S.W.2d 559, 1996 Tenn. Crim. App. LEXIS 624 
(Tenn. Crim. App. 1996). 


8. Release of Records. 

Trial court properly denied defendants’ re- 
quest for arrest history of state witnesses. State 
v. Burton, 751 S.W.2d 440, 1988 Tenn. Crim. 
App. LEXIS 124 (Tenn. Crim. App. 1988). 


9. Final Resolution. 

Because the driving under the influence 
(DUI) charge against defendant had not been 
finally resolved in his favor or abandoned by 
the state, the expunction order entered pursu- 
ant to T.C.A. § 40-32-101(a)(1) was superseded 
by the subsequent return of the indictment and 
was void. State v. Doe, 860 S.W.2d 38, 1993 
Tenn. LEXIS 308 (Tenn. 1993). 


10. Pardons. 

No authority existed for expungement of de- 
fendant’s criminal records on the basis of his 
executive pardon; although defendant was 
granted a pardon, he was not acquitted on the 
ground of innocence, he was pardoned through 
favor. State v. Blanchard, 100 S.W.3d 226, 2002 
Tenn. Crim. App. LEXIS 796 (Tenn. Crim. App. 
2002). 


11. Convictions of Witnesses. 

There is no authority which requires revela- 
tion by the state of any convictions of the 
witnesses who are to be offered by the state. 
State v. Baker, 623 S.W.2d 132, 1981 Tenn. 
Crim. App. LEXIS 379 (Tenn. Crim. App. 1981). 


12. Impeachment of Witnesses. 

In a criminal prosecution, because the cred- 
ibility of the victim was a central issue, the trial 
court committed reversible error in not allow- 
ing defendant to question the victim about her 
prior involvement in a burglary, even though 
the victim had been granted pretrial diversion 
and the records of the burglary proceedings 
were expunged. State v. Dishman, 915 S.W.2d 
458, 1995 Tenn. Crim. App. LEXIS 814 (Tenn. 
Crim. App. 1995). 


13. Invalid Order. 

Because expunction order was no longer ef- 
fective, the state was free to prosecute the case 
against defendant as if the order had never 
been entered. Thus the prosecution could prof- 
fer whatever documentary evidence it deemed 
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relevant in the trial court, subject to the normal 
rules of evidence. State v. Doe, 860 S.W.2d 38, 
1993 Tenn. LEXIS 308 (Tenn. 1993). 


14. Lesser Included Offenses. 

Defendant who was convicted of a lesser- 
included offense of the offense sought in the 
indictment or presentment was entitled to have 
the record expunged of any greater charges for 
which the jury found the defendant not guilty. 
State v. Adler, 92 S.W.3d 397, 2002 Tenn. 
LEXIS 703 (Tenn. 2002). 

Plain language of T.R.A.P. 3(c) enumerates 
the six instances (now five instances) in which 
the state can appeal as of right and they were 
the “only” instances that gave the state such a 
right; state did not have the right, therefore, to 
appeal the expungement of defendants’ crimi- 
nal records where he had been found guilty of a 
lesser charge. State v. Adler, 92 S.W.3d 397, 
2002 Tenn. LEXIS 703 (Tenn. 2002). 


15. Contempt. 

Where contempt charges brought by a wife 
against her husband’s attorney in a divorce suit 
were partly criminal in nature, the trial court 
erred in holding that the expungement statute, 
T.C.A. § 40-32-101(a)(1), did not apply and 
denying expungement of the attorney’s record 
after a court appointed referee found that there 
was insufficient evidence of contempt. Robinson 
v. Fulliton, 140 S.W.3d 304, 2003 Tenn. App. 
LEXIS 789 (Tenn. Ct. App. 2003). 

Although according to Adler, the rules of 
appellate procedure did not provide for an at- 
torney to appeal a trial court’s decision denying 
expungement of her records in a contempt 
action brought in an underlying divorce suit, 
the Supreme Court of Tennessee permitted an 
appeal to proceed as a petition for a writ of 
certiorari pursuant to T.C.A. § 27-8-101. Rob- 
inson v. Fulliton, 140 S.W.3d 304, 2003 Tenn. 
App. LEXIS 789 (Tenn. Ct. App. 2003). 

While there are differences between criminal 
contempt and other statutory crimes, those 
differences do not appear to preclude the appli- 
cation of the expungement statute. Robinson v. 
Fulliton, 140 S.W.3d 304, 2003 Tenn. App. 
LEXIS 789 (Tenn. Ct. App. 2003). 


16. Expungement Not Permitted. 

Petitioner was not entitled to expunction of 
cases involving driving under the influence 
(DUD and simple possession of cocaine because 
DUI was specifically excluded from the list of 
expungeable misdemeanor offenses; for any one 
of multiple convictions to be eligible for expunc- 
tion, all such convictions had to be eligible for 
expunction. State v. Dodd, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 192 (Tenn. Crim. App. 
Mar. 15, 2016). 

Circuit court properly denied defendant’s mo- 
tion to expunge the records of his 1994 convic- 
tions for simple possession of amphetamine and 
simple possession of cocaine because the stat- 
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ute at issue clearly provided that, although a 
conviction of simple possession was eligible for 
expunction, a conviction of DUI was not, and 
inasmuch as all of defendant’s convictions were 
not eligible for expunction, none of them were. 
State v. Moraca, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 334 (Tenn. Crim. App. Feb. 27, 
2018). 
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17. Appeal. 

Because there is no right to appeal an unfa- 
vorable ruling on expungement, under T.C.A. 
§ 40-32-101(a)(1), there is no other plain, 
speedy, or adequate remedy without granting a 
writ of certiorari. Robinson v. Fulliton, 140 
S.W.3d 304, 2003 Tenn. App. LEXIS 789 (Tenn. 
Ct. App. 2003). 


40-32-1002. Officials required to destroy. 


(a) The chief administrative official of a municipal, county, or state agency 
and the clerk of each court where the records are recorded shall remove and 
destroy the records within sixty (60) days from the date of the expunction order 


issued under § 40-32-101. 


(b) The Tennessee bureau of investigation shall remove expunged records 
from the person’s criminal history within sixty (60) days from the date of 


receipt of the expunction order. 


History. 
Acts 1978, ch. 318, § 2; 1978, ch. 641, § 1; 
T.C.A., § 40-4002; Acts 2015, ch. 295, § 1. 


Law Reviews. 
Special Project: Criminal Procedure as De- 


40-32-103. Prior charges. 


fined by the Tennessee Supreme Court (Julian 
L. Bibb and Walter Sillers Weems), 30 Vand. L. 
Rev. (4) 691. 


This chapter applies to those persons charged with a misdemeanor or a 
felony prior to July 1, 1973, if the person petitions to the court having 
jurisdiction in the previous action as provided in § 40-32-101. 


History. 
Acts 1973, ch. 318, § 3; T.C.A., § 40-4003. 


Law Reviews. 
Special Project: Criminal Procedure as De- 


40-32-104. Penalties. 


fined by the Tennessee Supreme Court (Julian 
L. Bibb and Walter Sillers Weems), 30 Vand. L. 
Rev. (4) 691. 


Any person who violates this chapter commits a Class A misdemeanor and 
shall be fined not less than five hundred dollars ($500) and not more than one 
thousand dollars ($1,000) and imprisoned in the county jail or workhouse not 
less than thirty (30) days and not more than eleven (11) months and 


twenty-nine (29) days. 


History. 
Acts 1973, ch. 318, § 4; T.C.A., § 40-4004; 
Acts 1989, ch. 591, §§ 1, 6. 


Cross-References. 
Penalty for Class A misdemeanor, § 40-35- 
111. 


Law Reviews. 

Special Project: Criminal Procedure as De- 
fined by the Tennessee Supreme Court (Julian 
L. Bibb and Walter Sillers Weems), 30 Vand. L. 
Rev. (4) 691. 
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CHAPTER 33 t 
FORFEITURES 


Part 1. Forfeiture of Conveyances 


Conveyances subject to forfeiture. 

Seizure authorized. 

Commencement of action for determination of forfeiture. 

Replevin prohibited — Duty of seizing authority. 

Removal of forfeited conveyance. 

Jurisdiction over disposition of conveyance. 

Procedure for determination of forfeiture. 

Claim of interest in conveyance subject to forfeiture — Possession — Bond. 
Claim not filed — Disposition of conveyance. 

Disposition of forfeited conveyance or proceeds of sale of forfeited conveyance. 
Lien for fees of attorney for accused. 


Part 2. Forfeiture Procedures Generally 


Application. 

Part definitions. 

Seizure. [Effective until October 1, 2018. See the version effective on October 1, 2018.] 

Seizure. [Effective on October 1, 2018. See the version effective until October 1, 2018.] 

Forfeiture warrant. [Effective until October 1, 2018. See the version effective on 
October 1, 2018.] 

Forfeiture warrant. [Effective on October 1, 2018. See the version effective until 
October 1, 2018.] 

Security interests. 

Claims. 

Hearing date. 

Bonding procedure. 

Hearing officer. 

Hearing. 

Property disposition. 

Settlement agreements. 

Appeals — Venue. [Effective until January 1, 2019. See the version effective on 
January 1, 2019.] 

Appeals — Venue. [Effective on January 1, 2019. See the version effective until 
January 1, 2019.] 

Rules. 

Cause of action against seizing authority in cases of bad faith. 

Annual seizure report by department. 

Attorney’s fees. [Effective October 1, 2018.] 


PART 1 
FORFEITURE OF CONVEYANCES 


40-33-101. Conveyances subject to forfeiture. 


(a) Except as provided in subsection (b), where there is a final judgment of 
conviction, in the discretion of the court, conveyances, including vehicles, 
aircraft or vessels, are subject to forfeiture if used in the commission of: 

(1) Any offense under title 39, chapter 13, part 5; 

(2) Any robbery offense under title 39, chapter 13, part 4; 

(3) A burglary, aggravated burglary, or especially aggravated burglary 
offense under title 39, chapter 14, part 4; or 

(4) A felony theft offense under title 39, chapter 14, part 1. 
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(b)(1) No conveyance used by any person as a common carrier in the 
transaction of business as a common carrier is subject to forfeiture under 
this part, unless it appears that the owner or other person in charge of the 
conveyance is a consenting party or privy to any of the offenses listed in 
subdivisions (a)(2)-(4). 

(2) No conveyance is subject to forfeiture under this part by reason of any 
act or omission established by the owner thereof to have been committed or 
omitted without the owner’s knowledge or consent; provided, that if the 
conveyance belongs to an automobile or truck rental company, the burden of 
proof shall be on the state to prove that the automobile or truck rental 
company knew, or had reason to know, that the conveyance was or would be 
used in the commission of an offense for which this part provides for 
forfeiture of the conveyance. 

(3) A forfeiture of a conveyance encumbered by a bona fide security 
interest is subject to the interest of the secured party if the secured party 
neither had knowledge of nor consented to the act or omission. 


History. Real property subject to forfeiture for drug 


Acts 1977, ch. 81, § 1; T.C.A., § 40-4101; 
Acts 1992, ch. 838, §§ 1, 2; 2006, ch. 960, § 4; 
2013, ch. 285, § 1: 


Compiler’s Notes. 

Acts 2006, ch. 960, § 6 provided that the 
amendment to this section shall apply to of- 
fenses committed on or after July 1, 2006. 


Cross-References. 

Alcoholic beverage law violations resulting in 
forfeiture of conveyances, § 57-9-201. 

Goods subject to forfeiture for drug law vio- 
lations, § 53-11-451. 

Racketeer influenced and corrupt organiza- 
tions, title 39, ch. 12, part 2. 


40-33-102. Seizure authorized. 


law violations, § 53-11-452. 

Seized or repossessed motor vehicles, notice 
to sheriff, § 55-5-128. 

Theft, forfeiture of equipment and devices, 
§ 39-14-140. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 18.237. 


Law Reviews. 

Criminal Asset Forfeiture and the Sixth 
Amendment After Southern Union and Alleyne: 
State-Level Ramifications, 68 Vand. L. Rev. 549 
(2015). 


(a) A conveyance subject to forfeiture under this part may be seized by the 
director of the Tennessee bureau of investigation or the director’s authorized 
representative, agent or employee, the commissioner of safety or the commis- 
sioner’s authorized representative, agent or employee, or a sheriff, deputy 
sheriff, municipal law enforcement officer, campus police officer as defined in 
§ 49-7-118, internal affairs director or internal affairs special agent of the 
department of correction, or constable upon process issued by any circuit or 
criminal court having jurisdiction over the property. 

(b) Seizure without process may be made if the seizure is incident to an 
arrest or a search under a search warrant. 


History. 
Acts 1977, ch. 81, § 1; 1981, ch. 512, § 4; 


T.C.A., § 40-4102; Acts 2007, ch. 106, § 1; 
2010, ch. 1040, § 1. 


40-33-103. Commencement of action for determination of forfeiture. 


In the event of seizure pursuant to § 40-33-102, proceedings under §§ 40- 
33-104 and 40-33-107 shall be instituted promptly. 
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History. 
Acts 1977, ch. 81, § 1; T-.C.A., § 40-4103. 


40-33-104. Replevin prohibited — Duty of seizing authority. 


(a) Aconveyance taken or detained under this section shall not be subject to 
replevin, but is deemed to be in the custody of the director of the Tennessee 
bureau of investigation or the director’s authorized representative, agent or 
employee, the commissioner of safety or the commissioner’s authorized repre- 
sentative, agent or employee or a sheriff, deputy sheriff, municipal law 
enforcement officer, campus police officer as defined in § 49-7-118, internal 
affairs director or internal affairs special agent of the department of correction, 
or constable subject only to the orders and decrees of the circuit or criminal 
court. 

(b) When a conveyance is seized under this part, the seizing authority may: 

(1) Place the conveyance under seal; 

(2) Remove the conveyance to a place designated by the court having 
jurisdiction over the property; and/or 

(3) Require the director of the Tennessee bureau of investigation or the 
director’s authorized representative, agent or employee, the commissioner of 
safety or the commissioner’s authorized representative, agent or employee, 
or a sheriff, deputy sheriff, municipal law enforcement officer, campus police 
officer as defined in § 49-7-118, internal affairs director or internal affairs 
special agent of the department of correction, or constable to take custody of 
the conveyance and remove it to an appropriate location for disposition in 
accordance with law. 


History. T.C.A. § 40-4104; Acts 2007, ch. 106, § 2; 2010, 
Acts 1977, ch. 81, § 1; 1981, ch. 512, § 5; = ch. 1040, § 2. 


40-33-105. Removal of forfeited conveyance. 


When a conveyance is forfeited under this part, the director of the Tennessee 
bureau of investigation or the director’s authorized representative, agent or 
employee, the commissioner of safety or the commissioner’s authorized repre- 
sentative, agent or employee or a sheriff, deputy sheriff, municipal law 
enforcement officer, campus police officer as defined in § 49-7-118, internal 
affairs director or internal affairs special agent of the department of correction, 
or constable shall remove it for disposition in accordance with law. 


History. T.C.A., § 40-4105; Acts 2007, ch. 106, § 3; 
Acts. 1977, ch. 81, § 1; 1981, ch. 512, § 6; 2010, ch. 1040, § 3. 


40-33-106. Jurisdiction over disposition of conveyance. 


In any county having more than one (1) circuit court, or both a circuit court 
and a criminal court, the court in the county having jurisdiction of the 
indictment and trial of all matters relating to the offenses for which forfeiture 
of a conveyance may be imposed shall have exclusive jurisdiction over the 
disposition of the conveyances. 
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History. 
Acts 1977, ch. 81, § 1; T.C.A., § 40-4106. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 18.5. 


40-33-107. Procedure for determination of forfeiture. 


In all cases of seizure of any conveyance subject to forfeiture under this part, 
the procedure shall be as follows: . 

(1) The officer or other person making the seizure shall deliver to the 
person, if any found in possession of the seized conveyance, a receipt. The 
receipt shall state a general description of the seized conveyance, the 
reasons for the seizure, the procedure by which recovery of the conveyance 
may be sought, including the time period in which a claim for recovery must 
be presented, and the consequences of failing to file within the time period. 
If the person found in possession of the conveyance is not the sole unencum- 
bered owner of the conveyance, the court having jurisdiction over the 
property shall make a reasonable effort to notify the owner or lienholder or 
both of the seizure by furnishing all parties known to have an interest in the 
conveyance with a copy of the receipt. A copy of the receipt shall be filed with 
the clerk of the court having jurisdiction over the property and shall be open 
to the public for inspection; 

(2) All conveyances seized under this part shall be sold at public sale by 
the county sheriff at the direction of the court having jurisdiction over the 
property in the manner provided by law for judicial sales in civil cases; 
however, any vehicle seized by a county or municipal law enforcement 
agency, and forfeited under this part, may, with the permission of the county 
sheriff at the direction of the court having jurisdiction over the property, be 
retained by the county or municipal law enforcement agency and used for 
purposes of law enforcement; provided, that any liens that are filed against 
the vehicle shall be satisfied by the law enforcement agency retaining the 
vehicle. Subject to § 40-33-110, the proceeds that inure to the local govern- 
ing body under this part shall be earmarked and used exclusively for law 
enforcement purposes in the county or municipality; 

(3) Any person claiming any conveyance so seized may, within fifteen (15) 
days after receipt of notification of seizure, file with the court a claim in 
writing, requesting a hearing and stating the person’s interest in the 
conveyance seized. The claimant shall also file with the claimant’s claim a 
cost bond with one (1) or more good and solvent sureties in the sum of two 
hundred fifty dollars ($250), the bond being made payable to the state. An 
indigent person may file the indigent’s claim in forma pauperis by filing with 
the indigent’s claim affidavit stating that the indigent is unable to bear the 
cost of the proceeding; 

(4) The court shall set a date for hearing within forty-five (45) days from 
the day a claim requesting the hearing is filed with the court. At each 
proceeding involving the disposition of the seized property, the state shall 
have the burden of proving by a preponderance of the evidence that the 
seized conveyance was used in a manner making it subject to forfeiture 
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under this part, and failure to carry the burden of proof shall operate as a 
bar at any forfeiture hereunder. The state or local governing body shall be 
represented at the hearing by the district attorney general, the county 
attorney or the city attorney for the county or municipality wherein the 
seizure occurred; and 

(5) In the event the decision of the court is favorable to the claimant, the 
clerk of the court shall deliver to the claimant the conveyance so seized. If 
the ruling of the court is adverse to the claimant, the clerk of the court shall 
proceed to direct the county sheriff to sell or dispose of the conveyance in 
accordance with subdivision (2). The expenses of storage, transportation, 
etc., shall be adjudged as part of the cost of the proceeding in the manner as 
the court shall fix. 


History. Law Reviews. 

Acts 1977, ch. 81, § 2; 1981, ch. 266, § 1; Selected Tennessee Legislation of 1986, 54 
T.C.A., § 40-4107; Acts 1983, ch. 240, § 1; Tenn. L. Rev. 457 (1987). 
1986, ch. 613, §§ 1-3; 1992, ch. 623, § 1. 


Cross-References. 
Racketeer influenced and corrupt organiza- 
tions, title 39, ch. 12, part 2. 


40-33-108. Claim of interest in conveyance subject to forfeiture — 
Possession — Bond. 


(a) Whenever in any proceeding under this part, a claim is filed for any 
conveyance, the court shall not allow the claim unless the claimant proves 
that: 

(1) The claimant has an interest in the conveyance, as owner or otherwise, 
which the claimant acquired in good faith; and 
(2) The claimant never had knowledge or reason to believe that the 

conveyance was used in the commission of a robbery offense under title 39, 

chapter 13, part 4, or felony theft under title 39, chapter 14, part 1. 

(b) Pending any proceeding to recover.a conveyance seized under this part, 
the court may order delivery thereof to any claimant who shall establish the 
claimant’s right to immediate possession thereof, and who shall execute, with 
one (1) or more sureties approved by the court, and deliver to the clerk of the 
court, a bond in favor of the state and for the payment of a sum double the 
appraised value thereof as of the time of the hearing, and conditioned further 
that, if the conveyance is not returned at the time of hearing, the bond shall 
stand in lieu of and be forfeited in the same manner as the conveyance. 

(c) Within the discretion of the court, the claimant may be awarded 
possession of the confiscated conveyance pending an appeal of any adverse 
decision; provided, that the claimant shall be required to execute a bond 
payable to the state in an amount double the value of the property seized, the 
sureties to be approved by the court. The condition of the bond shall be that the 
obligors shall pay to the state, through the court, the full value of the 
conveyance seized, unless upon an appeal the decision of the court shall be 
reversed and the property awarded to the claimant. 
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History. 
Acts 1977, ch. 81, § 3; T.C.A., § 40-4108; 
Acts 1992, ch. 838, § 3. 


40-33-109. Claim not filed — Disposition of conveyance. 


If no claim is interposed, the conveyance shall be forfeited without further 
proceedings and the conveyance shall be sold or disposed of as provided in this 
part. The procedure in § 40-33-108 is the sole remedy of any claimant, and no 
court shall have jurisdiction to interfere therewith by replevin, injunction, 
supersedeas or in any other manner. 


History. 
Acts 1977, ch. 81, § 4; T.C.A., § 40-4109. 


40-33-110. Disposition of forfeited conveyance or proceeds of sale of 
forfeited conveyance. 


(a) Disposition of a forfeited conveyance or proceeds of goods seized under 
this part shall inure to the benefit of the county in which the goods were seized 
for enforcement of this part if the goods were seized by county law enforcement 
officers, or to the municipality in which they were seized if the goods were 
seized by municipal law enforcement officers, or to the university employing 
the campus police officers if the goods were seized by campus police officers as 
defined in § 49-7-118, or to the department of correction if the goods were 
seized by the internal affairs director or an internal affairs special agent of the 
department of correction; provided, that the forfeited conveyance or the funds 
derived from the confiscated goods shall go to the law enforcement agency that 
seized the conveyance and shall be used exclusively for law enforcement 
purposes by the county or municipality or university or department of 
correction; provided further, that, if the law enforcement agency retains a 
forfeited conveyance, any liens that are filed against the forfeited conveyance 
shall be satisfied by the law enforcement agency that retains the conveyance. 

(b) In all other cases, the proceeds shall be transmitted to the state 
treasurer and deposited in the state treasury. Upon application of the commis- 
sioner of safety, the proceeds, or any part of the proceeds, may be allocated by 
the director of the budget to the department of safety as expendable receipts 
for use in the enforcement of this part. 

(c) All proceeds resulting from actions of the Tennessee bureau of investi- 
gation or awarded to it in a division of funds shall be paid to the state treasurer 
to be used only for bureau purposes as appropriated by the general assembly. 


History. concerning entitlement to funds, absent appro- 
Acts 1977, ch. 81, § 5; 1978, ch. 870, §§ 1,2;  priation. 
1981, ch. 365, § 1; 1981, ch. 512, § 7; T.C.A., 
§ 40-4110; Acts 1986, ch. 613, § 4; 2007, ch. Cross-References. 
106, § 4; 2010, ch. 1040, § 4. Racketeer influenced and corrupt organiza- 
tions, title 39, ch. 12, part 2. 
Compiler’s Notes. 
This section may be affected by § 9-1-116, 
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. 


40-33-111. Lien for fees of attorney for accused. 


The right to a forfeiture as provided in this part shall be inferior to and 
subject to any lien filed with the court in which the action is pending by an 
attorney representing the accused on the charge for which the forfeiture or 
confiscation resulted for the reasonable value of the services of the attorney. 
The value of the reasonable services represented by the lien shall be subject to 
the approval of the court that tried the case from which the forfeiture resulted. 
The arresting officer shall be furnished a copy of the attorney’s claimed lien. 


History. 
Acts 1977, ch. 81, § 6; T.C.A., § 40-4111. 


PART 2 
FORFEITURE PROCEDURES GENERALLY 


40-33-201. Application. 


All personal property, including conveyances, subject to forfeiture under 
§ 39-14-307, § 47-25-1105, § 53-11-451, § 55-16-104, § 55-50-504(g), § 55- 
10-414, § 57-3-411, § 57-5-409, § 57-9-201, § 67-4-1020, or § 70-6-202, shall 
be seized and forfeited in accordance with the procedure set out in this part. 


form and Financial Considerations (Patricia S. 
Wall and Lee Sarver), 37 No. 4 Tenn. B.J. 24 
(2001). 

Criminal Asset Forfeiture and the Sixth 
Amendment After Southern Union and Alleyne: 
State-Level Ramifications, 68 Vand. L. Rev. 549 
(2015). 


History. 

Acts 1994, ch. 925, § 1; 1996, ch. 910, § 3; 
1996, ch. 959, § 2; 2013, ch. 154, § 33; 2015, ch. 
344, § 6. 


Compiler’s Notes. 
For the Preamble to the act concerning the 
problems associated with curbstoning, see Acts 


2015, ch. 344. Attorney General Opinions. 


Use of motor vehicles seized pursuant to 
§ 55-10-403(k), OAG 99-190 (9/28/99). 


Law Reviews. 
Asset Forfeiture in Practice: Legislative Re- 


NOTES TO DECISIONS 


1. Applicability. and the property was seized in the course of a 


Inmate’s personal property was not seized 
under the forfeiture statutes because assault 
and aggravated assault were not among the 
offenses giving rise to forfeiture proceedings, 


40-33-202. Part definitions. 


criminal investigation, not as a part of a civil 
forfeiture proceeding. Lankford v. City of Hen- 
dersonville, — S.W.3d —, 2018 Tenn. App. 
LEXIS 165 (Tenn. Ct. App. Mar. 29, 2018). 


As used in this part, unless the context otherwise requires: 

(1) “Applicable agency” means the agency, board, commission or depart- 
ment charged by law or permitted by agreement with conducting the 
forfeiture proceeding for the particular property seized; and 

(2) “Secured party” means the holder of a security interest in the seized 
property acquired in the ordinary course of business within the meaning of 
§ 47-9-102(a) and shall include a recourse party under the terms of a 


financing agreement. 
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History. 
Acts 1994, ch. 925, § 1; 2000, ch. 846, § 27. 


40-33-203. Seizure. [Effective until October 1, 2018. See the version 
effective on October 1, 2018.] 


(a) Upon effecting a seizure, the seizing officer shall prepare a receipt titled 
a “Notice of Seizure.” The notice of seizure shall be a standard form promul- 
gated by the applicable agency. The applicable agency may adopt an existing 
notice of seizure form. 

(b)(1) Upon seizure of a conveyance, the seizing officer shall make reason- 

able efforts to determine the owner or owners of the property seized as 

reflected by public records of titles, registrations and other recorded 
documents. 

(2) If the conveyance seized is a commercial vehicle or common or contract 
carrier and the person in possession of the vehicle at the time of seizure does 
not have an ownership interest in the vehicle, the seizing officer shall, from 
the vehicle’s manifest, bill of lading or public records of titles, registrations 
and other recorded documents, make reasonable efforts to determine the 
owner of the conveyance and notify the owner thereof of the seizure. Unless 
the cargo of the commercial vehicle or common or contract carrier is 
contraband or subject to forfeiture under some other provision of state or 
federal law, the cargo is not subject to forfeiture under this part and, upon 
the request of the owner of the conveyance, shall immediately be released by 
the seizing agency to the owner or transporting agent. 

(3) Ifthe conveyance seized is a commercial vehicle or common or contract 
carrier and the person in possession of the vehicle at the time of seizure has 
an ownership interest in the vehicle, the seizing officer shall, from the 
vehicle’s manifest or bill of lading, make reasonable efforts to determine the 
common or contract carrier responsible for conveying the cargo and notify 
the carrier of the seizure. Unless the cargo of the commercial vehicle or 
common or contract carrier is contraband or subject to forfeiture under some 
other provision of state or federal law, the cargo is not subject to forfeiture 
under this part and, upon the request of the owner of the cargo, shall 
immediately be released by the seizing agency to the owner or transporting 
agent. 

(4) If the conveyance seized is a commercial vehicle or common or contract 
carrier and the person in possession of the vehicle at the time of seizure does 
not have an ownership interest in the vehicle, the seizing officer shall, from 
the vehicle’s manifest, bill of lading or public records of titles, registrations 
and other recorded documents, make reasonable efforts to determine the 
owner of the conveyance and notify the owner of the conveyance of the 
seizure. Unless the interest of the owner of the commercial vehicle or 
common or contract carrier is subject to forfeiture under § 40-33-210(a)(2), 
the vehicle or carrier is not subject to forfeiture under this part, the seizing 
officer shall not seek a forfeiture warrant and, upon the request of the owner 
of the vehicle or carrier, shall immediately be released by the seizing agency 
to the owner or transporting agent. For purposes of this subsection (b), 
“commercial vehicle” includes a private passenger motor vehicle that is used 
for retail rental for periods of thirty-one (31) days or less. 
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(c) Upon the seizure of any personal property subject to forfeiture pursuant 
to § 40-33-201, the seizing officer shall provide the person found in possession 
of the property, if known, a receipt titled a “Notice of Seizure.” The notice of 
seizure shall contain the following: 

(1) A general description of the property seized and, if the property is 
money, the amount seized; 

(2) The date the property was seized and the date the notice of seizure was 
given to the person in possession of the seized property; 

(3) The vehicle identification number (VIN) if the property seized is a 
motor vehicle; 

(4) The reason the seizing officer believes the property is subject to seizure 
and forfeiture; 

(5) The procedure by which recovery of the property may be sought, 
including any time periods during which a claim for recovery must be 
submitted; and 

(6) The consequences that will attach if no claim for recovery is filed 
within the applicable time period. 

(d) Upon the seizure of any personal property subject to forfeiture pursuant 
to § 40-33-201 where the person in possession is not being arrested, the seizing 
officer shall provide the person found in possession of the property, if known, a 
notice entitled “Notice of Forfeiture Warrant Hearing”. This notice shall 
contain the following: 

(1) The date, time, and court in which the seizing officer will be seeking a 
forfeiture warrant against the property pursuant to § 40-33-204; 

(2) Astatement that the person in possession is entitled to appear in court 
at the stated date and time to contest the issuance of a forfeiture warrant 
against the seized property and that this hearing shall be civil in nature 
pursuant to § 40-33-204(b); and 

(3) A statement that if the person in possession does not appear in court, 
a forfeiture warrant may be issued and the property subject to the forfeiture 
process set forth in title 40, chapter 33, part 2 and as stated in the Notice of 
Seizure. 


History. 
Acts 1994, ch. 925, § 1; 1997, ch. 532, § 1; 
2013;:ch.,382, §..4. 


NOTES TO DECISIONS 


1. Compliance. 

State of Tennessee did not comply with the 
procedural requirements in a forfeiture pro- 
ceeding because there was no indication that 
there was any agency involvement in the for- 
feiture proceedings. Significant parts of the 
remaining procedures, such as the affidavit 
supporting the forfeiture warrant, the record of 


any ex parte hearing on the application for the 
warrant that may have occurred, and the in- 
structions to the property owner on how to 
contest the forfeiture, were likewise either 
missing or never existed. State v. Sprunger, 458 
S.W.3d 482, 2015 Tenn. LEXIS 177 (Tenn. Mar. 
9, 2015), rehearing denied, — S.W.3d —, 2015 
Tenn. LEXIS 258 (Tenn. Mar. 16, 2015). 


40-33-203. Seizure. [Effective on October 1, 2018. See the version 
effective until October 1, 2018.] 


(a) Upon effecting a seizure, the seizing officer shall prepare a receipt titled a 
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“Notice of Seizure.” The notice of seizure shall be a standard form promulgated 
by the applicable agency. The applicable agency may adopt an existing notice of 
seizure form. 
(b)(1) Upon seizure of a conveyance, the seizing officer shall make reasonable 
efforts to determine the owner or owners of the property seized as reflected by 
public records of titles, registrations and other recorded documents. 

(2) If the conveyance seized is a commercial vehicle or common or contract 
carrier and the person in possession of the vehicle at the time of seizure does 
not have an ownership interest in the vehicle, the seizing officer shall, from 
the vehicle’s manifest, bill of lading or public records of titles, registrations 
and other recorded documents, make reasonable efforts to determine the 
owner of the conveyance and notify the owner thereof of the seizure. Unless the 
cargo of the commercial vehicle or common or contract carrier is contraband 
or subject to forfeiture under some other provision of state or federal law, the 
cargo is not subject to forfeiture under this part and, upon the request of the 
owner of the conveyance, shall immediately be released by the seizing agency 
to the owner or transporting agent. 

(3) If the conveyance seized is a commercial vehicle or common or contract 
carrier and the person in possession of the vehicle at the time of seizure has 
an ownership interest in the vehicle, the seizing officer shall, from the vehicle’s 
manifest or bill of lading, make reasonable efforts to determine the common 
or contract carrier responsible for conveying the cargo and notify the carrier 
of the seizure. Unless the cargo of the commercial vehicle or common or 
contract carrier is contraband or subject to forfeiture under some other 
provision of state or federal law, the cargo is not subject to forfeiture under 
this part and, upon the request of the owner of the cargo, shall immediately 
be released by the seizing agency to the owner or transporting agent. 

(4) If the conveyance seized is a commercial vehicle or common or contract 
carrier and the person in possession of the vehicle at the time of seizure does 
not have an ownership interest in the vehicle, the seizing officer shall, from 
the vehicle’s manifest, bill of lading or public records of titles, registrations 
and other recorded documents, make reasonable efforts to determine the 
owner of the conveyance and notify the owner of the conveyance of the seizure. 
Unless the interest of the owner of the commercial vehicle or common or 
contract carrier is subject to forfeiture under § 40-33-210(a)(2), the vehicle or 
carrier is not subject to forfeiture under this part, the seizing officer shall not 
seek a forfeiture warrant and, upon the request of the owner of the vehicle or 
carrier, shall immediately be released by the seizing agency to the owner or 
transporting agent. For purposes of this subsection (6b), “commercial vehicle” 
includes a private passenger motor vehicle that is used for retail rental for 
periods of thirty-one (31) days or less. 

(c) Upon the seizure of any personal property subject to forfeiture pursuant to 
§ 40-33-201, the seizing officer shall provide the person found in possession of 
the property, if known, a receipt titled a “Notice of Seizure.” The notice of seizure 
shall contain the following: 

(1) A general description of the property seized and, if the property is 
money, the amount seized; 

(2) The date the property was seized and the date the notice of seizure was 
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given to the person in possession of the seized property; 

(3) The vehicle identification number (VIN) if the property seized is a motor 
vehicle; 

(4) The reason the seizing officer believes the property is subject to seizure 
and forfeiture; 

(5) The procedure by which recovery of the property may be sought, 
including any time periods during which a claim for recovery must be 
submitted; and 

(6) The consequences that will attach if no claim for recovery ts filed within 
the applicable time period. 

(d) Upon the seizure of any personal property subject to forfeiture pursuant to 
§ 40-33-201 where the person in possession is not being arrested, the seizing 
officer shall provide the person found in possession of the property, if known, a 
notice entitled “Notice of Forfeiture Warrant Hearing”. This notice shall contain 
the following: 

(1) The date, time, and court in which the seizing officer will be seeking a 
forfeiture warrant against the property pursuant to § 40-33-204; 

(2) A statement that the person in possession is entitled to appear in court 
at the stated date and time to contest the issuance of a forfeiture warrant 
against the seized property and that this hearing shall be civil in nature 
pursuant to § 40-33-204(b); and 

(3) A statement that if the person in possession does not appear in court, a 
forfeiture warrant may be issued and the property subject to the forfeiture 
process set forth in title 40, chapter 33, part 2 and as stated in the Notice of 
Seizure. 

(e)(1) After the seizure of any personal property subject to forfeiture pursuant 

to $ 40-33-201, where the owner of the property is not present at the time of 

the seizure, regardless of whether an arrest has been made, the seizing officer 
shall, within five (5) business days of the date of seizure, mail to the owner by 
return receipt requested mail, at the owner’s last known address as deter- 
mined from public records of titles, registrations, or other recorded docu- 
ments or information provided by the person in possession, a notice entitled 

“Notice of Forfeiture Warrant Hearing”. The notice shall contain the 

following: 

(A) The date, time, and court in which the seizing officer will be seeking 
a forfeiture warrant against the property pursuant to § 40-33-204; 

(B) A statement that the owner is entitled to appear in court at the stated 
date and time to contest the issuance of a forfeiture warrant against the 
seized property and that this hearing shall be civil in nature pursuant to 
§ 40-33-204(b); 

(C) A statement that if the owner does not appear in court, a forfeiture 
warrant may be issued and the property subject to the forfeiture process set 
forth in this part, and as stated in the Notice of Seizure; and 

(D) A copy of the Notice of Seizure. 

(2) If an owner cannot be determined from public records of titles, 
registrations, or other recorded documents or information provided by the 
person in possession, the officer shall document the attempts made to 
determine the owner and include the documentation with any application for 
forfeiture warrant for the judge to review. 
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History. Effective Dates. 


Acts 1994, ch. 925, § 1; 1997, ch. 532, § 1; Acts 2018, ch. 782, § 11. October 1, 2018. 
2010; cals aOz, 8 Ls ZULS, ch. ff2. 8 1: 


Amendments. 
The 2018 amendment, effective October 1, 
2018, added (e). 


NOTES TO DECISIONS 


1. Compliance. any ex parte hearing on the application for the 
State of Tennessee did not comply with the warrant that may have occurred, and the in- 
procedural requirements in a forfeiture pro- structions to the property owner on how to 
ceeding because there was no indication that contest the forfeiture, were likewise either 
there was any agency involvement in the for- missing or never existed. State v. Sprunger, 458 
feiture proceedings. Significant parts of the S.W.3d 482, 2015 Tenn. LEXIS 177 (Tenn. Mar. 
remaining procedures, such as the affidavit 9, 2015), rehearing denied, — S.W.3d —, 2015 
supporting the forfeiture warrant, the record of Tenn. LEXIS 258 (Tenn. Mar. 16, 2015). 


40-33-204. Forfeiture warrant. [Effective until October 1, 2018. See the 


version effective on October 1, 2018.] 


(a) Once personal property is seized pursuant to an applicable provision of 


law, 


no forfeiture action shall proceed unless a forfeiture warrant is issued in 


accordance with this section by a general sessions, circuit, criminal court or 
popularly elected city judge. The forfeiture warrant shall authorize the 
institution of a forfeiture proceeding under this part. As used in this subsection 
(a), “popularly elected city judge” means a licensed attorney who is elected to 
the office of city judge pursuant to title 16, chapter 18, part 2. 
(b)(1) Any affidavit in support of a forfeiture warrant shall be sworn to and 
state the following: 


(A) The legal and factual basis making the property subject to forfei- 
ture; . 

(B) If the owner or co-owner of the property was not the person in 
possession of the property at the time of seizure and can be determined 
from public records of titles, registrations or other recorded documents, 
the affidavit shall state with particular specificity the officer’s probable 
cause for believing that the owner or co-owner of the property knew that 
the property was of a nature making its possession illegal or was being 
used in a manner making it subject to forfeiture as well as the legal, and 
factual basis for forfeiture of the interest; and 

(C) If the interest of a secured party with a duly perfected security 
interest as reflected in the public records of titles, registrations or other 
recorded documents, is sought to be forfeited, the affidavit shall state with 
particular specificity the officer’s probable cause that the secured party’s 
interest in the property is nevertheless subject to forfeiture as well as the 
legal and factual basis for forfeiture of the interest. 

(2) Ifan arrest was made at the time of the seizure, the officer making the 


seizure shall apply for a forfeiture warrant by filing a sworn affidavit within 
five (5) working days following the property seizure. The forfeiture warrant 
shall be based upon proof by affidavit and shall have attached to it a copy of 
the notice of seizure. The hearing on the application for a forfeiture warrant 
shall be ex parte and based upon the application, the affidavit, and any 
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testimony as may be required in this section. 

(3) Ifno arrest was made at the time of the seizure, the officer making the 
seizure shall present to the court, at the date and time specified on the notice 
of forfeiture warrant hearing, the application for a forfeiture warrant, the 
affidavit in support, the notice of seizure, and the notice of forfeiture warrant 
hearing. At the hearing on the forfeiture warrant application, the court 
shall: 

(A) Review the application for a forfeiture warrant and the affidavit in 
support and take testimony from the seizing officer regarding the probable 
cause to issue a forfeiture warrant, including any testimony as may be 
required in this section; and 

(B) Review any evidence presented by and take testimony from the 
person in possession at the time of the seizure regarding why no probable 
cause exists to issue a forfeiture warrant. 

(4) If the person in possession at the time of the seizure does not appear 
at the hearing and has received notice of the hearing, then the court shall 
review the application for a forfeiture warrant ex parte as under subdivision 
(b)(2). 

(5) The taking of testimony shall consist solely of the judge putting the 
seizing officer and person in possession under oath and asking questions to 
determine if probable cause exists for a forfeiture warrant to be issued under 
this section. Any examination by the judge of the seizing officer shall in no 
form or manner extend to whether the seizure is part of an ongoing 
investigation, nor shall the judge’s examination extend in any form or 
manner to the source of any confidential information used in making a stop 
leading to seizure of the property. 

(6) All hearings on applications for forfeiture warrants under this section 
shall be recorded. It is the duty of the court to maintain the recording. 
Certified copies of the proceeding shall be made available to any party 
requesting them, and the same shall be admissible as evidence. 

(c)(1) The judge shall issue the forfeiture warrant if the judge finds that the 
offered proof establishes probable cause to believe that: 

(A) The property is subject to forfeiture; and 

(B) Ifthe property is owned by one whose interest is described in public 
records of titles, registrations or other recorded documents, that the 
owner’s interest is subject to forfeiture under the applicable provision of 
law. 

(2) In a proceeding under subdivision (b)(2), if the seizing officer asserts to 
the judge that the officer was unable to determine the owner of the seized 
property or whether the owner’s interest is subject to forfeiture within the 
required five-day period, the judge may grant up to ten (10) additional days 
to seek a forfeiture warrant if the judge finds that the seizing officer has: 

(A) Exercised due diligence and good faith in attempting to determine 
the owner of the property or whether the owner’s interest is subject to 
forfeiture; and 

(B) Made a factual showing that because of the existence of extraordi- 
nary and unusual circumstances an exception to the five-day forfeiture 
warrant requirement is justified. 
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(3) General sessions judges may not authorize magistrates or judicial 
commissioners who are not licensed to practice law in this state to issue 
forfeiture warrants. 

(d) If the person in possession of the property is not the registered owner as 
determined from public records of titles, registrations or other recorded 
documents, the judge may consider other indicia of ownership that proves that 
the possessor is nonetheless an owner of the property. Other indicia of 
ownership shall include, but is not limited to, the following: 

(1) How the parties involved regarded ownership of the property in 
question; 

(2) The intentions of the parties relative to ownership of the property; 

(3) Who was responsible for originally purchasing the property; 

(4) Who pays any insurance, license or fees required to possess or operate 
the property; 

(5) Who maintains and repairs the property; 

(6) Who uses or operates the property; 

(7) Who has access to use of the property; and 

(8) Who acts as if they have a proprietary interest in the property. 

(e) If the owner or co-owner of the property was not the person in possession 
of the property at the time of the seizure and can be determined from public 
records of titles, registrations or other recorded documents, the judge shall put 
the seizing officer under oath and ask the following questions: 

(1) What is the officer’s probable cause that the owner or co-owner of the 
property knew that the property was of a nature making its possession 
illegal or was being used in a manner making it subject to forfeiture; 

(2) What is the officer’s probable cause that the co-owner or co-owners 
who are not in possession of the property at the time it was seized were 
co-conspirators to the activity making the property subject to forfeiture; and 

(3) Any other questions necessary to determine the legal and factual basis 
for forfeiture. 

(f) If a secured party’s interest is sought to be forfeited, the judge shall put 
the seizing officer under oath and ask the following questions: 

(1) What is the officer’s probable cause that the secured party is a 
co-conspirator to the activity making the property subject to forfeiture; 

(2) Did the secured party at the time the interest attached, have actual 
knowledge of the intended illegal use of the property; and 

(3) Any other question deemed necessary to determine the legal and 
factual basis for forfeiture of the secured party’s interest. 

(g) Upon issuance of the forfeiture warrant, the judge shall retain the 
affidavit relied upon in support of the warrant and the officer shall, within 
seven (7) working days, send the warrant, a copy of the affidavit and the notice 
of seizure to the applicable agency. By signing and issuing the forfeiture 
warrant, the judge is affirming that the required finding of probable cause 
necessary to issue the warrant has been made. Upon receipt of the documents, 
the applicable agency shall notify any other owner, as may be determined from 
public records of titles, registrations or other recorded documents, or secured 
party that a forfeiture warrant has been issued. Upon receipt of the notice of 
seizure and forfeiture warrant and after interviewing any witnesses, the 
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applicable agency shall release the property if there is no legal and factual 
basis for forfeiture. The seizing agency shall maintain a copy of the notice of 
seizure for all property seized at its main office and the notices and receipts 
shall be public records. 

(h) If no forfeiture warrant is issued, and the property is not needed for 
evidence in a criminal proceeding, the seizing agency shall immediately return 
the property to the owner, as determined from public records of titles, 
registrations or other recorded documents, or if the owner cannot be deter- 
mined, to the person in possession of the property at the time of seizure. 

(i) Upon the request of any general sessions, circuit, criminal court or 
popularly elected city judge, the administrative office of the courts shall 
provide a cassette tape recorder for the purpose of recording the hearing on the 
application for a forfeiture warrant. As used in this subsection (i), “popularly 
elected city judge” means a licensed attorney who is elected to the office of city 
judge pursuant to title 16, chapter 18, part 2. 

(j)(1) A person in possession of, a secured party of, or an owner of property 

for which a forfeiture warrant has been issued by a magistrate or judicial 

commissioner may appeal the forfeiture warrant within ten (10) days of 
issuance for review by the general sessions court in the county in which the 

seizure occurred. On appeal, the general sessions court shall conduct a 

hearing and review the issuance of the forfeiture warrant within ten (10) 

days of the appeal being filed. 

(2) Notwithstanding subsection (g), if a forfeiture warrant was issued by 

a magistrate or judicial commissioner, the warrant, a copy of the affidavit, 

and the notice of seizure shall not be sent to the applicable agency until: 

(A) Seven (7) business days after the time period to appeal the forfei- 
ture warrant has ended and no appeal has been filed; or 

(B) Seven (7) business days after the general sessions judge has 
affirmed the issuance of the forfeiture warrant, if the warrant was 
appealed. 


History. 
Acts 1994, ch. 925, § 1; 1998, ch. 1070, 


8§ 1-3; 1999, ch. 124, §§ 1, 2; 2013, ch. 382, 
§§ 2, 3; 2016, ch. 784, § 1; 2017, ch. 441, § 3. 


NOTES TO DECISIONS 
Analysis 


Dep’t of Safety, — S.W.3d —, 2012 Tenn. LEXIS 


; 80 (Tenn. Feb. 15, 2012). 
. Forfeiture Proper. 


Time Limitations. 
. Compliance. 
. Notice. 


2. Time Limitations. 

T.C.A. § 40-33-204(c)(2) does not require that 
an extension order be obtained within five 
working days. Watson v. Tenn. Dep’t of Safety, 
361 S.W.3d 549, 2011 Tenn. App. LEXIS 535 


me WON 


. Forfeiture Proper. 


Petitioner’s property was properly forfeited 
as although the seizing officers did not obtain 
the forfeiture warrants within five working 
days, but instead obtained extension orders 
under T.C.A. § 40-33-204(c)(2), § 40-33- 
204(c)(2) did not require that the extension 
order be obtained within five working days. 
Watson v. Tenn. Dep’t of Safety, 361 S.W.3d 549, 
2011 Tenn. App. LEXIS 535 (Tenn. Ct. App. 
Sept. 30, 2011), appeal denied, Watson v. State 


(Tenn. Ct. App. Sept. 30, 2011), appeal denied, 
Watson v. State Dep’t of Safety, — S.W.3d —, 
2012 Tenn. LEXIS 80 (Tenn. Feb. 15, 2012). 
In an appeal from the trial court’s dismissal 
of a petition for judicial review for lack of 
subject matter jurisdiction, the appellate court 
concluded that the State acted in a manner 
reasonably calculated to provide interested par- 
ties notice of a forfeiture warrant. Because the 
petition for judicial review was not filed within 
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60 days of the entry of the order of forfeiture, 
the chancery court correctly concluded that it 
lacked subject-matter jurisdiction. Farley v. 
Tenn. Dep’t of Safety & Homeland Sec., — 
S.W.3d —, 2016 Tenn. App. LEXIS 218 (Tenn. 
Ct. App. Mar. 29, 2016). 

Because there was no allegation that a fiance 
company refused delivery or that the notice of 
forfeiture sent to the address listed on the title 
was returned “unclaimed,” the thirty-day time 
period in which the company was required to 
file a claim to contest the forfeiture began to 
run on the date that the notice was received by 
the company. Ally Fin. v. Tenn. Dep’t of Safety 
& Homeland Sec., — S.W.3d —, 2016 Tenn. 
App. LEXIS 1009 (Tenn. Ct. App. June 7, 2016). 


3. Compliance. 

State of Tennessee did not comply with the 
procedural requirements in a forfeiture pro- 
ceeding because there was no indication that 
there was any agency involvement in the for- 
feiture proceedings. Significant parts of the 
remaining procedures, such as the affidavit 
supporting the forfeiture warrant, the record of 
any ex parte hearing on the application for the 
warrant that may have occurred, and the in- 
structions to the property owner on how to 
contest the forfeiture, were likewise either 
missing or never existed. State v. Sprunger, 458 
S.W.3d 482, 2015 Tenn. LEXIS 177 (Tenn. Mar. 
9, 2015), rehearing denied, — S.W.3d —, 2015 
Tenn. LEXIS 258 (Tenn. Mar. 16, 2015). 


4. Notice. 
Finance company’s allegation that it did not 
receive proper notice of the forfeiture proceed- 
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ings, if true, would mean that its claim to 
contest the forfeiture was not untimely; Given 
that no evidentiary hearing was conducted al- 
lowing each party to present evidence on the 
issue of notice, remanding to the Department 
for a hearing was appropriate. Ally Fin. v. Tenn. 
Dep’t of Safety & Homeland Sec., — S.W.3d —, 
2016 Tenn. App. LEXIS 1009 (Tenn. Ct. App. 
June 7, 2016). 

Sufficient evidence was presented that a no- 
tice of forfeiture was mailed to a finance com- 
pany’s post office box and that a rebuttable 
presumption arose that it was delivered to 
whom it was addressed on the date noted on the 
return receipt because a letter indicated the 
company received the notice at its post office 
box; however, the return receipt was sufficient 
to meet the company’s burden to create a fac- 
tual dispute as to whether the notice was in fact 
delivered to whom it was addressed. Ally Fin. v. 
Tenn. Dep’t of Safety & Homeland Sec., — 
S.W.3d —, 2016 Tenn. App. LEXIS 1009 (Tenn. 
Ct. App. June 7, 2016). 

Where a notice of forfeiture does not go 
unclaimed, it is not the date of mailing that 
triggers the time period in which a secured 
party must file a claim, but the date the notice 
was received by the recipient; only in the event 
that a potential claimant refuses to accept 
delivery and the notice is returned “unclaimed” 
does the date of mailing commence the appli- 
cable time period. Ally Fin. v. Tenn. Dep’t of 
Safety & Homeland Sec., — S.W.3d —, 2016 
Tenn. App. LEXIS 1009 (Tenn. Ct. App. June 7, 
2016). 


40-33-204. Forfeiture warrant. [Effective on October 1, 2018. See the 
version effective until October 1, 2018.] 


(a) Once personal property is seized pursuant to an applicable provision of 
law, no forfeiture action shall proceed unless a forfeiture warrant is issued in 
accordance with this section by a general sessions, circuit, criminal court or 
popularly elected city judge. The forfeiture warrant shall authorize the institu- 
tion of a forfeiture proceeding under this part. As used in this subsection (a), 
“popularly elected city judge” means a licensed attorney who is elected to the 
office of city judge pursuant to title 16, chapter 18, part 2. 

(b)(1L) Any affidavit in support of a forfeiture warrant shall be sworn to and 

state the following: 

(A) The legal and factual basis making the property subject to forfeiture; 

(B) If the owner or co-owner of the property was not the person in 
possession of the property at the time of seizure and can be determined from 
public records of titles, registrations or other recorded documents, the 
affidavit shall state with particular specificity the officer’s probable cause 
for believing that the owner or co-owner of the property knew that the 
property was of a nature making its possession illegal or was being used in 
a@ manner making it subject to forfeiture as well as the legal, and factual 
basis for forfeiture of the interest; and 
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(C) If the interest of a secured party with a duly perfected security 
interest as reflected in the public records of titles, registrations or other 
recorded documents, is sought to be forfeited, the affidavit shall state with 
particular specificity the officer’s probable cause that the secured party’s 
interest in the property is nevertheless subject to forfeiture as well as the 
legal and factual basis for forfeiture of the interest. 

(2) If an arrest was made at the time of the seizure, the officer making the 
seizure shall apply for a forfeiture warrant by filing a sworn affidavit within 
five (5) working days following the property seizure. The forfeiture warrant 
shall be based upon proof by affidavit and shall have attached to it a copy of 
the notice of seizure. Except as provided in subdivision (b)(4), the hearing on 
the application for a forfeiture warrant shall be ex parte and based upon the 
application, the affidavit, and any testimony as may be required in this 
section. 

(3)(A) If no arrest was made at the time of the seizure, the officer making 
the seizure shall present to the court, at the date and time specified on the 
notice of forfeiture warrant hearing, the application for a forfeiture 
warrant, the affidavit in support, the notice of seizure, and the notice of 
forfeiture warrant hearing. At the hearing on the forfeiture warrant 
application, the court shall: 

(i) Review the application for a forfeiture warrant and the affidavit in 
support and take testimony from the seizing officer regarding the 
probable cause to issue a forfeiture warrant, including any testimony as 
may be required in this section; and 

(ii) Review any evidence presented by and take testimony from the 
person in possession at the time of the seizure regarding why no probable 
cause exists to issue a forfeiture warrant. 

(B) The time period for seeking an ex parte forfeiture warrant under 
subdivision (b)(2) shall not apply to forfeiture warrant hearings under this 
subdivision (b)(3). 

(C) Except as provided in subdivision (b)(4), if the person in possession 

at the time of the seizure does not appear at the hearing and has received 
notice of the hearing, then the court shall review the application for a 
forfeiture warrant ex parte as provided in subdivision (b)(2). 
(4)(A) If the owner of the property is not present at the time of the seizure, 
regardless of whether an arrest is made, the officer making the seizure shall 
present to the court, at the date and time specified on the notice of forfeiture 
warrant hearing, the application for a forfeiture warrant, the affidavit in 
support, the notice of seizure, and the notice of forfeiture warrant hearing 
for both the person in possession, if no arrest was made, and the owner of 
the property. 

(B) The time period for seeking an ex parte forfeiture warrant under 
subdivision (b)(2) shall not apply to forfeiture warrant hearings under this 
subdivision (6)(4). 

(C) The owner of the property must be given reasonable notice of the 
forfeiture warrant hearing; however, a forfeiture warrant hearing under 
this subdivision (b)(4) shall be held within forty-five (45) days after the date 
of seizure. 
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(D) At the hearing on the forfeiture warrant application, the court shall: 

(i) Review the application for a forfeiture warrant and the affidavit in 
support and take testimony from the seizing officer regarding the 
probable cause to issue a forfeiture warrant, including any testimony as 
may be required in this section; 

(it) Review any evidence presented by and take testimony from the 
person in possession at the time of the seizure, if present, regarding why 
no probable cause exists to issue a forfeiture warrant; and 

(tii) Review any evidence presented by and take testimony from the 
owner of the property, if present, regarding why no probable cause exists 
to issue a forfeiture warrant. 

(EZ) If neither the person in possession at the time of the seizure, if no 
arrest was made, nor the owner of the property appear at the hearing and 
the person in possession and the owner have received notice of the hearing, 
the court shall review the application for a forfeiture warrant ex parte as 
provided in subdivision (b)(2). 

(5) The taking of testimony shall consist solely of the judge putting the 
seizing officer, owner of the property, and person in possession under oath and 
asking questions to determine if probable cause exists for a forfeiture warrant 
to be issued under this section. Any examination by the judge of the seizing 
officer shall in no form or manner extend to whether the seizure is part of an 
ongoing investigation, nor shall the judge’s examination extend in any form 
or manner to the source of any confidential information used in making a stop 
leading to seizure of the property. 

(6) All hearings on applications for forfeiture warrants under this section 
shall be recorded. It is the duty of the court to maintain the recording. 
Certified copies of the proceeding shall be made available to any party 
requesting them, and the same shall be admissible as evidence. 

()(1) The judge shall issue the forfeiture warrant if the judge finds that the 
offered proof establishes probable cause to believe that: 

(A) The property is subject to forfeiture; and 

(B) If the property is owned by one whose interest is described in public 
records of titles, registrations or other recorded documents, that the owner’s 
interest is subject to forfeiture under the applicable provision of law. 

(2) In a proceeding under subdivision (b)(2), if the seizing officer asserts to 
the judge that the officer was unable to determine the owner of the seized 
property or whether the owner’s interest is subject to forfeiture within the 
required five-day period, the judge may grant up to ten (10) additional days 
to seek a forfeiture warrant if the judge finds that the seizing officer has: 

(A) Exercised due diligence and good faith in attempting to determine 
the owner of the property or whether the owner’s interest is subject to 
forfeiture; and 

(B) Made a factual showing that because of the existence of extraordti- 
nary and unusual circumstances an exception to the five-day forfeiture 
warrant requirement is justified. 

(3) General sessions judges may not authorize magistrates or judicial 
commissioners who are not licensed to practice law in this state to issue 
forfeiture warrants. 
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(d) If the person in possession of the property is not the registered owner as 
determined from public records of titles, registrations or other recorded docu- 
ments, the judge may consider other indicia of ownership that proves that the 
possessor is nonetheless an owner of the property. Other indicia of ownership 
shall include, but is not limited to, the following: 

(1) How the parties involved regarded ownership of the property in 
question; 

(2) The intentions of the parties relative to ownership of the property; 

(3) Who was responsible for originally purchasing the property; 

(4) Who pays any insurance, license or fees required to possess or operate 
the property; 

(5) Who maintains and repairs the property; 

(6) Who uses or operates the property; 

(7) Who has access to use of the property; and 

(8) Who acts as if they have a proprietary interest in the property. 

(e) If the owner or co-owner of the property was not the person in possession 
of the property at the time of the seizure and can be determined from public 
records of titles, registrations or other recorded documents, the judge shall put 
the seizing officer under oath and ask the following questions: 

(1) What is the officer’s probable cause that the owner or co-owner of the 
property knew that the property was of a nature making its possession illegal 
or was being used in a manner making it subject to forfeiture; 

(2) What is the officer’s probable cause that the co-owner or co-owners who 
are not in possession of the property at the time it was seized were 
co-conspirators to the activity making the property subject to forfeiture; and 

(3) Any other questions necessary to determine the legal and factual basis 
for forfeiture. 

(f) If a secured party’s interest is sought to be forfeited, the judge shall put the 
seizing officer under oath and ask the following questions: 

(1) What is the officer’s probable cause that the secured party is a 
co-conspirator to the activity making the property subject to forfeiture; 

(2) Did the secured party at the time the interest attached, have actual 
knowledge of the intended illegal use of the property; and 

(3) Any other question deemed necessary to determine the legal and factual 
basis for forfeiture of the secured party’s interest. 

(g) Upon issuance of the forfeiture warrant, the judge shall retain the 
affidavit relied upon in support of the warrant and the officer shall, within 
seven (7) working days, send the warrant, a copy of the affidavit and the notice 
of seizure to the applicable agency. By signing and issuing the forfeiture 
warrant, the judge is affirming that the required finding of probable cause 
necessary to issue the warrant has been made. Upon receipt of the documents, 
the applicable agency shall notify any other owner, as may be determined from 
public records of titles, registrations or other recorded documents, or secured 
party that a forfeiture warrant has been issued. Upon receipt of the notice of 
seizure and forfeiture warrant and after interviewing any witnesses, the 
applicable agency shall release the property if there is no legal and factual basis 
for forfeiture. The seizing agency shall maintain a copy of the notice of seizure 
for all property seized at its main office and the notices and receipts shall be 
public records. 
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(h) If no forfeiture warrant is issued, and the property is not needed for 
evidence in a criminal proceeding, the seizing agency shall immediately return 
the property to the owner, as determined from public records of titles, registra- 
tions or other recorded documents, or if the owner cannot be determined, to the 
person in possession of the property at the time of seizure. 

(i) Upon the request of any general sessions, circuit, criminal court or 
popularly elected city judge, the administrative office of the courts shall provide 
a cassette tape recorder for the purpose of recording the hearing on the 
application for a forfeiture warrant. As used in this subsection (i), “popularly 
elected city judge” means a licensed attorney who is elected to the office of city 
judge pursuant to title 16, chapter 18, part 2. 

()(D A person in possession of, a secured party of, or an owner of property for 

which a forfeiture warrant has been issued by a magistrate or judicial 

commissioner may appeal the forfeiture warrant within ten (10) days of 
issuance for review by the general sessions court in the county in which the 

seizure occurred. On appeal, the general sessions court shall conduct a 

hearing and review the issuance of the forfeiture warrant within ten (10) days 

of the appeal being filed. 

(2) Notwithstanding subsection (g), if a forfeiture warrant was issued by a 
magistrate or judicial commissioner, the warrant, a copy of the affidavit, and 
the notice of seizure shall be sent to the applicable agency within: 

(A) Seven (7) business days after the time period to appeal the forfeiture 
warrant has ended and no appeal has been filed; or 

(B) Seven (7) business days after the general sessions judge has affirmed 
the issuance of the forfeiture warrant, if the warrant was appealed. 

(k)(L) The seizing agency shall, within five (5) business days of receipt of any 

forensic chemistry report regarding any alleged controlled substances or 

controlled substance analogues that are the basis of the seizure, send a copy 
of the forensic chemistry report to the applicable agency. 

(2) If the forensic chemistry report shows that the alleged controlled 
substances that are the basis of the seizure are not controlled substances or 
controlled substance analogues, and those substances were the sole basis for 
the seizure, the applicable agency, within five (5) business days of receipt, 
shall submit an order dismissing the case, or the portion of the case based on 
the alleged controlled substances or controlled substance analogues, to the 
administrative law judge or the administrative head of the applicable agency. 

(3) If the property is not needed for evidence in a criminal proceeding, or is 
not subject to other forfeiture proceedings, the seizing agency shall make the 
property available to the owner, as determined from public records of titles, 
registrations, or other recorded documents, or if the owner cannot be 
determined, to the person in possession of the property at the time of seizure, 
within five (5) business days of receipt from the applicable agency of the 
signed order of dismissal under subdivision (k)(2). A seizing agency that fails 
to make the property available as required by this subdivision (k)(3) may be 
considered to be acting in bad faith under § 40-33-215. 

(l) In any forfeiture warrant hearing, there shall be a rebuttable presumption 
that currency seized, for which a person has claimed ownership, is not subject 
to forfeiture absent evidence to the contrary. The burden to rebut the presump- 
tion is on the seizing officer. 
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History. 

Acts 1994, ch. 925, § 1; 1998, ch. 1070, 
§§ 1-3; 1999, ch. 124, 8§ 1, 2; 2013, ch. 382, 
§§ 2, 3; 2016, ch. 784, § 1; 2017, ch. 441, § 3; 
2018, ch. 772, §§ 2-8. 


Amendments. 

The 2018 amendment, effective October 1, 
2018, in (b)(2), rewrote the last sentence which 
read: “The hearing on the application for a 
forfeiture warrant shall be ex parte and based 
upon the application, the affidavit, and any 
testimony as may be required in this section’; 
added (b)(3)(B) and (b)(3)(C); rewrote (b)(4) 
which read: “If the person in possession at the 
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time of the seizure does not appear at the 
hearing and has received notice of the hearing, 
then the court shall review the application for a 
forfeiture warrant ex parte as under subdivi- 
sion (b)(2).”; substituted “the seizing officer, 
owner of the property, and person in posses- 
sion” for “the seizing officer and person in 
possession” in the first sentence of (b)(5); sub- 
stituted “shall be sent to the applicable agency 
within” for “shall not be sent to the applicable 
agency until” in the introductory language of 
(j)(2); and added (k) and (/). 


Effective Dates. 
Acts 2018, ch. 772, § 11. October 1, 2018. 


NOTES TO DECISIONS 


Analysis 


. Forfeiture Proper. 
Time Limitations. 
. Compliance. 

. Notice. 


me POND 


. Forfeiture Proper. 

Petitioner’s property was properly forfeited 
as although the seizing officers did not obtain 
the forfeiture warrants within five working 
days, but instead obtained extension orders 
under T.C.A. § 40-33-204(c)(2), § 40-33- 
204(c)(2) did not require that the extension 
order be obtained within five working days. 
Watson v. Tenn. Dep’t of Safety, 361 S.W.3d 549, 
2011 Tenn. App. LEXIS 535 (Tenn. Ct. App. 
Sept. 30, 2011), appeal denied, Watson v. State 
Dep’t of Safety, — S.W.3d —, 2012 Tenn. LEXIS 
80 (Tenn. Feb. 15, 2012). 


2. Time Limitations. 

T.C.A. § 40-33-204(c)(2) does not require that 
an extension order be obtained within five 
working days. Watson v. Tenn. Dep’t of Safety, 
361 S.W.3d 549, 2011 Tenn. App. LEXIS 535 
(Tenn. Ct. App. Sept. 30, 2011), appeal denied, 
Watson v. State Dep’t of Safety, — S.W.3d —, 
2012 Tenn. LEXIS 80 (Tenn. Feb. 15, 2012). 

In an appeal from the trial court’s dismissal 
of a petition for judicial review for lack of 
subject matter jurisdiction, the appellate court 
concluded that the State acted in a manner 
reasonably calculated to provide interested par- 
ties notice of a forfeiture warrant. Because the 
petition for judicial review was not filed within 
60 days of the entry of the order of forfeiture, 
the chancery court correctly concluded that it 
lacked subject-matter jurisdiction. Farley v. 
Tenn. Dep't of Safety & Homeland Sec., — 
S.W.3d —, 2016 Tenn. App. LEXIS 218 (Tenn. 
Ct. App. Mar. 29, 2016). 

Because there was no allegation that a fiance 
company refused delivery or that the notice of 
forfeiture sent to the address listed on the title 
was returned “unclaimed,” the thirty-day time 
period in which the company was required to 


file a claim to contest the forfeiture began to 
run on the date that the notice was received by 
the company. Ally Fin. v. Tenn. Dep’t of Safety 
& Homeland Sec., — S.W.3d —, 2016 Tenn. 
App. LEXIS 1009 (Tenn. Ct. App. June 7, 2016). 


3. Compliance. 

State of Tennessee did not comply with the 
procedural requirements in a forfeiture pro- 
ceeding because there was no indication that 
there was any agency involvement in the for- 
feiture proceedings. Significant parts of the 
remaining procedures, such as the affidavit 
supporting the forfeiture warrant, the record of 
any ex parte hearing on the application for the 
warrant that may have occurred, and the in- 
structions to the property owner on how to 
contest the forfeiture, were likewise either 
missing or never existed. State v. Sprunger, 458 
S.W.3d 482, 2015 Tenn. LEXIS 177 (Tenn. Mar. 
9, 2015), rehearing denied, — S.W.3d —, 2015 
Tenn. LEXIS 258 (Tenn. Mar. 16, 2015). 


4. Notice. 

Finance company’s allegation that it did not 
receive proper notice of the forfeiture proceed- 
ings, if true, would mean that its claim to 
contest the forfeiture was not untimely; Given 
that no evidentiary hearing was conducted al- 
lowing each party to present evidence on the 
issue of notice, remanding to the Department 
for a hearing was appropriate. Ally Fin. v. Tenn. 
Dep't of Safety & Homeland Sec., — S.W.3d —, 
2016 Tenn. App. LEXIS 1009 (Tenn. Ct. App. 
June 7, 2016). 

Sufficient evidence was presented that a no- 
tice of forfeiture was mailed to a finance com- 
pany’s post office box and that a rebuttable 
presumption arose that it was delivered to 
whom it was addressed on the date noted on the 
return receipt because a letter indicated the 
company received the notice at its post office 
box; however, the return receipt was sufficient 
to meet the company’s burden to create a fac- 
tual dispute as to whether the notice was in fact 
delivered to whom it was addressed. Ally Fin. v. 
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Tenn. Dep’t of Safety & Homeland Sec., — 
S.W.3d —, 2016 Tenn. App. LEXIS 1009 (Tenn. 
Ct. App. June 7, 2016). 

Where a notice of forfeiture does not go 
unclaimed, it is not the date of mailing that 
triggers the time period in which a secured 
party must file a claim, but the date the notice 
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that a potential claimant refuses to accept 
delivery and the notice is returned “unclaimed” 
does the date of mailing commence the appli- 
cable time period. Ally Fin. v. Tenn. Dep’t of 
Safety & Homeland Sec., — S.W.3d —, 2016 
Tenn. App. LEXIS 1009 (Tenn. Ct. App. June 7, 


2016). 
was received by the recipient; only in the event 


40-33-205. Security interests. 


(a) If a secured party with a duly perfected security interest receives 
notification pursuant to § 40-33-204(g) that a forfeiture warrant has been 
issued with regard to the secured property, the secured party must submit 
proof of the security interest to the applicable agency within thirty (30) days of 
receipt of the notification in order for this subsection (a) to apply. A secured 
party with a duly perfected interest or any successor in interest to the secured 
party who does not receive notice of intent to forfeit the interest pursuant to 
§ 40-33-204(b)(1)(C), need not file a claim to preserve any right the party may 
have to the property. Upon receiving proof of a security interest, no cost bond 
or other pleadings need be filed by the secured party or successor in interest in 
order to protect its interest in the seized property or to assert a claim to the 
property as provided in § 40-33-206. If the applicable agency notifies a secured 
party that it intends to seek forfeiture of the secured party’s interest, it shall 
seek a forfeiture warrant against the secured party as provided in § 40-33- 
204(b). Upon receiving notice that a forfeiture warrant has been issued, the 
secured party is required to file a claim for the property as provided in this 
part. 

(b) Any secured party, other than one described in subsection (a), or any 
successor in interest to the secured party may file a claim for seized property 
by complying with § 40-33-206, within thirty (30) days of the date the 


forfeiture warrant is issued. 


History. 
Acts 1994, ch. 925, § 1. 


NOTES TO DECISIONS 


Analysis 


1. Notice. 
2. Time Limitations. 


1. Notice. 

Sufficient evidence was presented that a no- 
tice of forfeiture was mailed to a finance com- 
pany’s post office box and that a rebuttable 
presumption arose that it was delivered to 
whom it was addressed on the date noted on the 
return receipt because a letter indicated the 
company received the notice at its post office 
box; however, the return receipt was sufficient 
to meet the company’s burden to create a fac- 
tual dispute as to whether the notice was in fact 
delivered to whom it was addressed. Ally Fin. v. 
Tenn. Dep’t of Safety & Homeland Sec., — 


S.W.3d —, 2016 Tenn. App. LEXIS 1009 (Tenn. 
Ct. App. June 7, 2016). 

Where a notice of forfeiture does not go 
unclaimed, it is not the date of mailing that 
triggers the time period in which a secured 
party must file a claim, but the date the notice 
was received by the recipient; only in the event 
that a potential claimant refuses to accept 
delivery and the notice is returned “unclaimed” 
does the date of mailing commence the appli- 
cable time period. Ally Fin. v. Tenn. Dep’t of 
Safety & Homeland Sec., — S.W.3d —, 2016 
Tenn. App. LEXIS 1009 (Tenn. Ct. App. June 7, 
2016). 

Given that no evidentiary hearing was con- 
ducted allowing each party to present evidence 
on the issue of notice, remanding to the Depart- 
ment for a hearing was appropriate; review was 
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impossible where the Department was not re- 
quired to present evidence to establish its com- 
pliance with the required notice rules, nor was 
the company allowed to present evidence in 
support of its argument that notice was not 
achieved. Ally Fin. v. Tenn. Dep’t of Safety & 
Homeland Sec., — S.W.3d —, 2016 Tenn. App. 
LEXIS 1009 (Tenn. Ct. App. June 7, 2016). 


2. Time Limitations. 
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company refused delivery or that the notice of 
forfeiture sent to the address listed on the title 
was returned “unclaimed,” the thirty-day time 
period in which the company was required to 
file a claim to contest the forfeiture began to 
run on the date that the notice was received by 
the company. Ally Fin. v. Tenn. Dep’t of Safety 
& Homeland Sec., — S.W.3d —, 2016 Tenn. 
App. LEXIS 1009 (Tenn. Ct. App. June 7, 2016). 


Because there was no allegation that a fiance 


40-33-206. Claims. 


(a) Any person asserting a claim to any property seized pursuant to the 
provisions of law set out in § 40-33-201, and described on the notice of seizure, 
may within thirty (30) days of being notified by the applicable agency that a 
forfeiture warrant has issued, file with the agency a written claim requesting 
a hearing and stating the person’s interest in the seized property for which a 
claim is made. The claims may be on forms provided by the applicable agency. 

(b)(1) Except as provided in § 40-33-205(a), with the claim the claimant 

shall also file a cash bond or attorney or corporate surety bond in the sum of 

three hundred fifty dollars ($350), the bond being made payable to the state 
of Tennessee; and 

(2) An indigent person may file a claim in forma pauperis by filing with 
the claim an affidavit stating that the person is unable to bear the cost of the 
proceeding. 

(c) If a claim or proof of a security interest is not filed with the applicable 
agency within the time specified by this part, the seized property shall be 
forfeited and disposed of as provided by law. 


History. 
Acts 1994, ch. 925, § 1. 


40-33-207. Hearing date. 


(a) Within thirty (30) days from the day the claim is filed, the applicable 
agency shall establish a hearing date and set the case on the docket. 

(b) Nothing in this section shall be construed as requiring the hearing to be 
conducted within the thirty-day period. 


History. 
Acts 1994, ch. 925, § 1. 


40-33-208. Bonding procedure. 


(a)(1) Pending any proceeding to forfeit seized property, any owner or 
co-owner may, and any secured party shall, unless a warrant for the 
forfeiture of the secured party’s interest is issued or unless the seizing 
agency objects, obtain immediate possession of the property by submitting to 
the jurisdiction of the applicable agency and executing, with one (1) or more 
sureties approved by the applicable agency, a bond in favor of the state of 
Tennessee in the amount provided by this section. If the seizing agency 
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objects, a secured party, owner or co-owner may not obtain possession of the 

property pursuant to this section until five (5) days after the date the 

property is seized. 

(2) If the property seized was other than a motor vehicle, bond shall be in 
an amount equal to two (2) times the retail value of the property. 

(3) If the property seized was a motor vehicle titled in the name of one (1) 
or more persons who are not secured parties, the bond shall be in an amount 
equal to the NADA Southeastern Edition retail value of the vehicle. 

(b) Asecured party may obtain immediate possession of the seized property 
by executing the bond provided in subdivision (a)(2) or by executing an annual 
bond or letter of credit with a regulated financial institution in the amount of 
twenty-five thousand dollars ($25,000). Upon submitting proof of the bond or 
letter of credit, the applicable agency may release the property to the secured 
party. 

(c) Any owner, co-owner or secured party who fails to produce the seized 
property upon the issuance of a forfeiture order, or who fails to tender to the 
applicable agency the value of the interest that is forfeited, shall have the bond 
posted with the applicable agency forfeited in lieu of and in the same manner 
as the seized property. 

(d) Notwithstanding the provisions of any conditional sales contract, secu- 
rity agreement or title 47, chapter 9, to the contrary, a secured party who 
obtains possession of seized property under this section shall be prohibited 
from releasing the property to the person in possession of it at the time of 
seizure, but the secured party shall not otherwise be limited in exercising any 
right the party could exercise under the security agreement or law. The person © 
in possession of the property at the time of seizure shall be ineligible to redeem 
any property released to a secured party, or to bid at any sale of the property 
by any holder of the security interest acting pursuant to a security agreement, 
contract or title 47, chapter 9. 

(e) Any secured party or successor in interest to the secured party who, 
pending a forfeiture hearing, bonds out and obtains immediate possession of a 
conveyance seized pursuant to this part shall notify the applicable agency and 
the seizing agency of any sale of the seized property conducted by the secured 
party or successor in interest. The secured party or successor in interest shall 
send to the seizing agency any proceeds resulting from the sale that were in 
excess of the amount required to satisfy the existing security interest. If the 
secured party or successor in interest sells the vehicle prior to the disposition 
of the forfeiture proceeding, the secured party or successor in interest shall 
notify the applicable agency in writing that a sale was conducted and the 
results of the sale. The secured party or successor in interest shall also notify 
the applicable agency of the amount of the security interest and the amount 
that resulted from the sale. The seizing agency shall be responsible for 
maintaining possession of any proceeds in excess of the amount of the security 
interest that the secured party or successor in interest returns to it following 
the sale of the confiscated vehicle. The seizing agency shall maintain posses- 
sion of the proceeds until a final disposition in the forfeiture proceeding. 

(f) The state of Tennessee or any governmental official acting pursuant to 
this section shall not be liable for giving immediate possession of seized 
property to a person or entity pursuant to this section. 
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History. 
Acts 1994, ch. 925, § 1. 


40-33-209. Hearing officer. 


(a) The administrative head of the applicable agency shall contract with the 
secretary of state for use of administrative law judges to conduct forfeiture 
hearings. 

(b) The administrative law judge is empowered to subpoena witnesses and 
compel their attendance and to produce records, memoranda, papers and other 
documents at any hearing authorized by this part. 

(c) At all hearings conducted pursuant to this part, the applicable agency 
shall provide a stenographer or court reporter to take a stenographic record of 
the evidence adduced at the hearing. Upon application, the claimant shall be 
entitled to a copy of the stenographic record upon payment of the reasonable 
costs thereof to be fixed by the administrative head of the applicable agency. 

(d) All hearings conducted pursuant to this part shall be contested case 
hearings and shall be conducted pursuant to the Uniform Administrative 
Procedures Act, compiled in title 4, chapter 5. 


History. 
Acts 1994, ch. 925, § 1; 2017, ch. 352, §§ 1, 2. 


40-33-210. Hearing. 


(a) In order to forfeit any property or any person’s interest in the property 
pursuant to §§ 39-14-307, 47-25-1105, 53-11-451, 55-10-414, 55-16-104, 55-50- 
504(g), 57-3-411, 57-5-409, 57-9-201, 67-4-1020 or 70-6-202, the state shall 
have the burden to prove by a preponderance of evidence that: 

(1) The seized property was of a nature making its possession illegal or 
was used in a manner making it subject to forfeiture under the sections set 
out in this subsection (a); and 

(2) The owner or co-owner of the property knew that the property was of 
a nature making its possession illegal or was being used in a manner making 
it subject to forfeiture, or, in the case of a secured party, that the standards 
set out in subsection (f) are met. 

(b) Failure to carry the burden of proof shall operate as a bar to any 
forfeiture and the property shall be immediately returned to the claimant. 

(c)(1) The interest of a co-owner or co-owners who were not in possession of 

the property at the time it was seized may be forfeited if the co-owners: 

(A) Were co-conspirators to the activity making the property subject to 
forfeiture; 

(B) Knew that the property was of a nature making its possession 
illegal; or 

(C) Knew that it was being used in a manner making it subject to 
forfeiture and consented to the use. 

(2) If the state meets its burden of proof as to one (1) co-owner of the 
seized property but fails to do so as to one (1) or more other co-owners, the 
property shall be forfeited subject to the interest of the innocent co-owners. 
(d) If it is determined that the state has carried the burden of proof with 

regard to all parties claiming an interest in the property, and the ruling of the 
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administrative law judge is adverse to the claimant or claimants, the property 
shall be sold or disposed of as provided in § 40-33-211. 

(e) If the interest of the owner or co-owner of seized property is forfeited 
pursuant to this section but the interest of the secured party is not, the 
administrative law judge may, at the request of the secured party, return the 
seized property for disposition in accordance with the security agreement or 
other contract. If the property is not returned to the secured party, the 
forfeiture shall be subject to the secured party’s interest. 

(f) A secured party’s interest may be forfeited if, from evidence presented at 
the hearing, the administrative law judge finds that: 

(1) The secured party is a co-conspirator to the activity making the 
property subject to forfeiture; or 

(2) The secured party, at the time the interest attached, had actual 
knowledge of the intended illegal use of the property. A secured party who 
acquired an interest in the ordinary course of business shall be presumed to 
have no actual knowledge of an intended illegal use and shall have no duty 
to inquire as to the record or reputation of a borrower. 

(g) The expenses of storage, transportation and other similar costs shall be 
adjudged as part of the cost of the proceeding in such manner as the 
administrative law judge shall determine. 

(h) The administrative law judge’s ruling shall be considered a final order of 
the applicable agency for purposes of appealing of the order. 


History. 

Acts 1994, ch. 925, § 1; 1996, ch. 910, § 4; 
1996, ch. 959, § 3; 2013, ch. 154, § 34; 2015, ch. 
344, § 7; 2017, ch. 352, §§ 3-5. 


Compiler’s Notes. 

For the Preamble to the act concerning the 
problems associated with curbstoning, see Acts 
2015, ch. 344. 


NOTES TO DECISIONS 


Analysis 


1. Evidence Sufficient. 
2. Return of Forfeited Property. 


1. Evidence Sufficient. 

Evidence was sufficient to sustain a forfei- 
ture where the owner’s credibility was inher- 
ently suspect because the property was confis- 
cated after she was caught selling illegal drugs, 
and the record provided ample basis to con- 
clude that the bulk of the owner’s purchases 
were not made with legitimate funds. McEwen 
v. Tenn. Dep’t of Safety, 173 S.W.3d 815, 2005 
Tenn. App. LEXIS 157 (Tenn. Ct. App. 2005). 


40-33-211. Property disposition. 


2. Return of Forfeited Property. 

When the decision of a trial court was re- 
versed and the forfeiture of the excess proceeds 
from the foreclosure sale of defendant’s real 
property was vacated, the cause was remanded 
to the trial court for entry of an order directing 
the return to defendant of the excess proceeds 
paid into court. State v. Sprunger, 458 S.W.3d 
482, 2015 Tenn. LEXIS 177 (Tenn. Mar. 9, 
2015), rehearing denied, — S.W.3d —, 2015 
Tenn. LEXIS 258 (Tenn. Mar. 16, 2015). 


(a)(1) The proceeds from all seizures, confiscations and sales made by a 
state agency pursuant to § 39-14-307, § 47-25-1105, § 53-11-451, § 55-10- 
414,§ 57-3-411, § 57-5-409, § 57-9-201, § 67-4-1020 or § 70-6-202, shall be 
transmitted to the state treasurer and deposited in the state treasury. All the 
seizures, confiscations and sales made by county or municipal law enforce- 
ment personnel shall be paid to the county trustee or city recorder, 
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respectively, and shall be used exclusively for the benefit’ of the seizing 
county or municipality for law enforcement or drug education purposes. All 
such seizures, confiscations and sales derived from the activities of a judicial 
district drug task force shall be paid to an expendable trust fund maintained 
by the county mayor in a county designated by the district attorney general, 
and shall be used exclusively in a drug enforcement or drug education 
program of the district as directed by the board of directors of the judicial 
district drug task force. If any other provision of law requires that the 
proceeds from seizures, confiscations and sales made under one (1) of the 
sections set out in this subsection (a) be deposited in a special fund, the 
provisions of that other provision shall control. 

(2) The comptroller’s regular audit of a local government shall also 
include how proceeds derived from forfeited assets are used by county or 
municipal law enforcement or by a judicial district drug task force. The 
comptroller of the treasury shall provide information obtained during an 
audit pursuant to this subdivision (a)(2) to the department for publication on 
the department’s website in accordance with § 40-33-216(c). 

(b) Funds derived from seizures, confiscations and sales shall not be used to 
supplement the salaries of any public employee or law enforcement officer. All 
purchases made from the proceeds shall be made in accordance with existing 
purchasing statutes, including private acts, which establish purchasing pro- 
visions or requirements for the county or municipality. 

(c) Notwithstanding the provisions of subsections (a) and (b) to the contrary, 
the revenue derived from the sale of vehicles forfeited under the authority of 
§ 55-50-504(g) shall be distributed as follows: 

(1) The revenue shall be retained by the entity, either the state or local 
government, which was responsible for the seizure. The revenue shall be 
used during each fiscal year to compensate the entity for reasonable and 
direct expenses involved in the confiscation, towing, storage, and sale of the 
forfeited vehicles. All expenses claimed by the entity shall be subject to audit 
and review by the comptroller of the treasury for the purpose of determining 
that expenses claimed by the entity are direct and reasonable; 

(2)(A) Any remaining revenue shall be transmitted to the department of 

mental health and substance abuse services no later than June 30 of each 

fiscal year. This revenue shall be placed in a special fund to be known as 
the “alcohol and drug addiction treatment fund” and shall be available for 
use after July 1, 1998, to pay the cost of alcohol and drug addiction 
treatment for persons certified for the treatment by order of either general 
sessions or criminal court judges, pursuant to a plan and procedures 
developed by the department of mental health and submitted to the 
general assembly prior to July 1, 1998. Any moneys in the alcohol and drug 
addiction treatment fund administered by the state treasurer shall be 
transferred to the alcohol and drug addiction treatment fund administered 
by the department of mental health on April 8, 1998. The alcohol and drug 
addiction treatment fund shall be administered pursuant to rules promul- 
gated by the department of mental health and substance abuse services, 
which shall establish criteria for application of the funds; 

(B) The rules promulgated by the department of mental health and 
substance abuse services shall include application of a portion of the funds 
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up to a total of two hundred thousand dollars ($200,000), and any grants, 
gifts, contributions, or other appropriations made to supplement the funds 
for services related to compulsive gambling disorder, to provide preven- 
tion, early intervention, assessment or referral, and evaluation services 
related to compulsive gambling disorder which shall include all of the 
following: 

(i) Establishing an information and referral hotline to provide public 
education regarding compulsive gambling and to make treatment 
referrals; 

(ii) Coordinating activities, services and gathering data on the preva- 
lence of problems regarding compulsive gambling; 

(iii) Training personnel in the prevention of gambling disorders and 
in the screening and assessment of these disorders; 

(iv) Making assessment services available through local treatment 
providers; and 

(v) Providing development and maintenance of treatment services 
only to the extent that funds exist to do so and still accomplish the goals 
intended by creation of the alcohol and drug treatment addiction fund; 
(C) Subdivision (c)(2)(B) shall not be construed to be an appropriation of 

funds and no funds shall be obligated or expended pursuant to subdivision 

(c)(2)(B) unless the proposed improvement for the alcohol and drug 

treatment fund for fiscal year 2004-2005 is included in the general 

appropriation act; and 

(3)(A) If a court of competent jurisdiction orders a person to operate only 

a motor vehicle that is equipped with a functioning ignition interlock 

device and the judge makes a specific finding that the person is indigent, 

all costs associated with the lease, purchase, installation, removal and 

maintenance of such device or with any other cost or fee associated with a 

functioning ignition interlock device required by title 55, chapter 10, part 

4, shall be paid exclusively from the electronic monitoring indigency fund 

established pursuant to § 55-10-419; 

(B) Notwithstanding any other provision of title 55, chapter 10, no 
funds from the alcohol and drug addiction treatment fund administered by 
the department of mental health and substance abuse services shall be 
used for the lease, purchase, installation, removal or maintenance of such 
device or for any other cost or fee associated with a functioning ignition 
interlock device required by title 55, chapter 10, part 4. 

(d)(1) An owner of property whose interest is forfeited after being arrested 
for, or charged with, any felony shall be ineligible to purchase the property 
from, or to bid at any sale of the property conducted by, the seizing agency or 
its agent. 

(2) An owner whose interest is forfeited after being arrested for, or 
charged with, any felony, shall also be ineligible to redeem the property from, 
or to bid at any sale of the property by, a secured party acting pursuant to the 
agreement, contract or title 47, chapter 9. 

(e) Nothing in this section shall be construed as prohibiting a state, county 
or municipal agency from using a seized vehicle in accordance with § 53-11- 
201(b). 
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(f) Notwithstanding the provisions of subsections (a) and (b) to the contrary, 
the revenue derived from the sale of vehicles forfeited under the authority of 
§ 55-10-414 shall be distributed as follows: 

(1) The revenue shall be retained by the entity, either the state or local 
government, which was responsible for the seizure. The revenue shall be 
used during each fiscal year to compensate the entity for reasonable and 
direct expenses involved in the confiscation, towing, storage, and sale of the 
forfeited vehicles. All expenses claimed by the entity shall be subject to audit 
and review by the comptroller of the treasury for the purpose of determining 
that expenses claimed by the entity are direct and reasonable; 

(2) Any remaining revenue shall be transmitted to the department of 
mental health and substance abuse services no later than June 30 of each 
fiscal year. This revenue shall be placed in a special fund to be known as the 
“alcohol and drug addiction treatment fund” and shall be available for use 
after July 1, 1998, to pay the cost of alcohol and drug addiction treatment for 
persons certified for the treatment by order of either general sessions or 
criminal court judges, pursuant to a plan and procedures developed by the 
department of mental health and submitted to the general assembly prior to 
July 1, 1998. Any moneys in the alcohol and drug addiction treatment fund 
administered by the state treasurer shall be transferred to the alcohol and 
drug addiction treatment fund administered by the department of mental 
health on April 8, 1998; and 

(3)(A) If a court of competent jurisdiction orders a person to operate only 

a motor vehicle that is equipped with a functioning ignition interlock 

device and the judge makes a specific finding that the person is indigent, 

all costs associated with the lease, purchase, installation, removal and 

maintenance of such device or with any other cost or fee associated with a 

functioning ignition interlock device required by title 55, chapter 10, part 

4, shall be paid exclusively from the electronic monitoring indigency fund 

established pursuant to § 55-10-419; 

(B) Notwithstanding any other provision of title 55, chapter 10, part 4, 
no funds from the alcohol and drug addiction treatment fund administered 
by the department of mental health and substance abuse services shall be 
used for the lease, purchase, installation, removal or maintenance of such 
device or for any other cost or fee associated with a functioning ignition 
interlock device required by title 55, chapter 10, part 4. 

(g)(1) Notwithstanding the provisions of this section, the proceeds from all 

forfeitures of conveyances or real or personal property used in the commis- 

sion of an offense under title 39, chapter 17, part 10 shall be transmitted to 
the general fund, where there is established a general fund reserve to be 
allocated through the general appropriations act, which shall be known as 
the child abuse fund. Moneys from the fund shall be expended to fund 
activities authorized by § 39-13-530. Any revenues deposited in this reserve 
shall remain in the reserve until expended for purposes consistent with this 
section, and shall not revert to the general fund at the end of the fiscal year. 

Any excess revenues or interest earned by the revenues shall not revert at 

the end of the fiscal year, but shall remain available for appropriation in 

subsequent fiscal years. Any appropriation from the reserve shall not revert 
to the general fund at the end of the fiscal year, but shall remain available 
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for expenditure in subsequent fiscal years. 

(2) The general assembly shall appropriate, through the general appro- 

priations act, moneys from the child abuse fund to the department of finance 
and administration for the child abuse fund. The appropriations shall be 
specifically earmarked for the purposes set out in § 39-13-530. 
(h)\(1) Notwithstanding this section, the proceeds from all forfeitures of 
conveyances or real or personal property used in the commission of an 
offense under title 39, chapter 13, part 5, shall be transmitted to the general 
fund where there is established a general fund reserve to be allocated 
through the general appropriations act, which shall be known as the child 
abuse fund. Moneys from the fund shall be expended to fund activities 
authorized by § 39-13-530. Any revenues deposited in this reserve shall 
remain in the reserve until expended for purposes consistent with this 
section, and shall not revert to the general fund on any June 30. Any excess 
revenues or interest earned by the revenues shall not revert on any June 30, 
but shall remain available for appropriation in subsequent fiscal years. Any 
appropriation from the reserve shall not revert to the general fund on any 
June 30, but shall remain available for expenditure in subsequent fiscal 
years. 

(2) The general assembly shall appropriate, through the general appro- 
priations act, moneys from the child abuse fund to the department of finance 
and administration for the child abuse fund. The appropriations shall be 
specifically earmarked for the purposes set out in § 39-13-530. 

(i) Notwithstanding subsections (a) and (b), the revenue derived from the 


sale of motor vehicles forfeited under the authority of § 55-16-104 shall be 


distributed as follows: 


(1) Seventy-five percent (75%) of the revenue shall be retained by the 


entity responsible for the seizure; 


(2) Ten percent (10%) of the revenue shall be transferred to the state and 


placed in the general fund; and 


(3) Fifteen percent (15%) of the revenue shall be transferred to the 
department of commerce and insurance, division of consumer affairs, for 


consumer education. 


History. 

Acts 1994, ch. 925, § 1; 1995, ch. 514, § 2; 
1996, ch. 910, §§ 2, 5; 1996, ch. 959, § 4; 1997, 
ch. 148, §§ 1-6; 1998, ch. 729, §§ 1, 2; 2002, ch. 
855, §§ 3, 4, 14; 2003, ch. 90, § 2; 2004, ch. 833, 
§ 1; 2006, ch. 960, §§ 3, 5; 2007, ch. 586, § 1; 
2009, ch. 186, § 5; 2010, ch. 921, §§ 1, 2; 2010, 
ch. 1100, § 66; 2012, ch. 575, § 1; 2013, ch. 154, 
§ 35; 2015, ch. 344, § 8; 2016, ch. 993, §§ 5, 6; 
2018, ch. 999, § 3; 2018, ch. 1046, § 3. 


Code Commission Notes. Acts 2006, ch. 
960, §§ 3 and 5 both purported to add a new 
subsection (g). The code commission deter- 
mined that neither of the subsections pur- 
ported to be added by the two act sections could 
be codified, because the two act sections conflict 
in substance and the code commission was 
unable to determine the intent. The provisions 


of Acts 2006, ch. 960, § 3 that purported to add 
a new subsection (h) were added as a new 
subsection (g). 

Former subdivision (f)(4), concerning a pilot 
program for residents of Shelby County who 
violate their DUI probation with a subsequent 
DUI arrest, was deleted as obsolete by author- 
ity of the code commission in 2006. 


Compiler’s Notes. 

Former § 55-10-421, formerly referred to in 
this section, was transferred to § 55-10-419 by 
Acts 20138, ch. 154, § 14, effective July 1, 2013. 

Former § 55-10-403(k), formerly referred to 
in this section, was transferred to § 55-10-414 
by Acts 2013, ch. 154, § 18, effective July 1, 
2013. 

For an Order transferring the bureau of 
alcohol and drug abuse services from the de- 
partment of health to the department of mental 
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health and developmental disabilities, except 
for functions related to the licensing of alcohol 
and drug abuse counselors, see Executive Or- 
der No. 44 (February 23, 2007). 

Acts 2006, ch. 960, § 6 provided that the 
amendment to this section shall apply to of- 
fenses committed on or after July 1, 2006. 

Acts 2010, ch. 921, § 14, provided that the 
administrative office of the courts shall develop 
and provide training to judges with jurisdiction 
over violations of § 55-10-401 to provide such 
judges with adequate knowledge to perform 
their duties under the act. 

Acts 2010, ch. 921, § 15, provided that the 
treasurer shall establish a method by which 
ignition interlock providers, as defined in § 55- 
10-412(a)(2) [now 55-10-417], are reimbursed 
from the interlock assistance fund [now DUI 
monitoring fund] for the payment of the costs 
associated with the lease, purchase, installa- 
tion, removal and maintenance of ignition in- 
terlock devices for persons found to be indigent. 

Acts 2010, ch. 921, § 16, provided that the 
provisions of the act shall not be construed to be 
an appropriation of funds and no funds shall be 
obligated or expended pursuant to the act un- 
less such funds are specifically appropriated by 
the general appropriations act. 

Acts 2010, ch. 921, § 18(3), provided that the 
act, which amended subdivisions (c)(3) and 
(f)(3), shall apply to applicable offenses of driv- 
ing under the influence occurring on or after 
January 1, 2011. 

Acts 2010, ch. 1100, § 153 provided that the 
commissioner of mental health and develop- 
mental disabilities, the commissioner of mental 
health, the commissioner of intellectual and 
developmental disabilities, and the commis- 
sioner of finance and administration are autho- 
rized to promulgate rules and regulations to 
effectuate the purposes of the act. All such rules 
and regulations shall be promulgated in accor- 
dance with the provisions of the Uniform Ad- 
ministrative Procedures Act, compiled in title 4, 
chapter 5. 


40-33-212. Settlement agreements. 
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For the Preamble to the act concerning the 
problems associated with curbstoning, see Acts 
2015, ch. 344. 

Acts 2018, ch. 1046, § 12 provided that the 
act, which amended this section, shall apply to 
offenses committed on or after July 1, 2018. 


Amendments. 

The 2018 amendment by ch. 999, added 
(a)(2). 

The 2018 amendment by ch. 1046, in (c)(3)(A) 
and (f)(3)(A), substituted “electronic monitoring 
indigency” for “DUI monitoring” preceding 
“fund”. 


Effective Dates. 

Acts 2018, ch. 999, § 4. July 1, 2018; pro- 
vided, that for purposes of promulgating rules, 
policies, forms, and procedures and making 
necessary provisions for the implementation of 
the act, the act took effect May 21, 2018. 

Acts 2018, ch. 1046, § 12. July 1, 2018. 


Attorney General Opinions. 

Drug forfeiture funds used only to fund 
county or city drug education or law enforce- 
ment programs, OAG 97-037 (4/2/97). 

Use of drug forfeiture proceeds to fund pri- 
vate drug education programs, OAG 97-125 
(9/2/97). 

Use of motor vehicles seized pursuant to 
§ 55-10-403(k), OAG 99-190 (9/28/99). 

Use of drug fines, forfeitures of appearance 
bonds and the proceeds of property forfeitures 
to fund salaries of persons employed by county 
and municipal law enforcement agencies, OAG 
99-202 (10/6/99). 

Member agencies of the Tennessee Associa- 
tion of Police Chiefs may use one percent of the 
funds received from drug forfeitures to pay the 
expenses of outside speakers and trainers par- 
ticipating in a continuous training program for 
the benefit of all municipal law enforcement 
agencies, provided such expenditures are not 
for supplementing salaries of public employees 
or law enforcement officers or for long-term 
obligations that recur, including salaries, OAG 
02-130 (12/02/02). 


Only the chief administrative officer of the seizing agency, or the officer’s 
designee, shall be permitted to negotiate or enter into any type of settlement 
agreement or agreements prior to the forfeiture hearing conducted pursuant to 
§ 40-33-210. In no event shall any officer involved in the seizure of the 
property be allowed to negotiate or enter into any type of settlement agreement 
or agreements prior to the forfeiture hearing. All negotiated settlements by 
any seizing agency are subject to the approval of the chief administrative 


officer of the applicable agency. 


History. 
Acts 1994, ch. 925, § 1. 
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40-33-213. Appeals — Venue. [Effective until January 1, 2019. See the 
version effective on January 1, 2019.] 


(a) The party aggrieved by the decision of the applicable agency may seek 
judicial review of the decision by filing a written notice of review. The 
reviewing court shall use the preponderance of evidence standard in determin- 
ing whether to sustain or reverse the final order of the applicable agency. The 
burden of proof on review shall be the same as in the proceedings before the 
applicable agency. 

(b) Except as otherwise provided in this section, an appeal under this part 
shall be conducted in the same manner as is provided in § 4-5-322, for a 
contested case hearing under the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5. 

(c) A notice of review may, at the election of the aggrieved party, be filed in 
the circuit court or chancery court of Davidson County. 


History. 
Acts 1994, ch. 925, § 1. 
NOTES TO DECISIONS 
1. Standard of Review. rial” evidence standard in T.C.A. § 4-5- 


Because the seizure at issue occurred on 322(h)(5). McEwen v. Tenn. Dep’t of Safety, 173 
December 5, 1997 — well after the effective S.W.3d 815, 2005 Tenn. App. LEXIS 157 (Tenn. 
date of T.C.A. § 40-33-213(a) — the trial court Ct. App. 2005). 
erred by employing the “substantial and mate- 


40-33-213. Appeals — Venue. [Effective on January 1, 2019. See the 
version effective until January 1, 2019.] 


(a) The party aggrieved by the decision of the applicable agency may seek 
judicial review of the decision by filing a written notice of review. The reviewing 
court shall use the preponderance of evidence standard in determining whether 
to sustain or reverse the final order of the applicable agency. The burden of proof 
on review shall be the same as in the proceedings before the applicable agency. 

(b) Except as otherwise provided in this section, an appeal under this part 
shall be conducted in the same manner as is provided in § 4-5-322, for a 
contested case hearing under the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5d. 

(c) A notice of review may, at the election of the aggrieved party, be filed in the 
circuit court or chancery court of Davidson, Washington, Knox, Hamilton, 
Putnam, Madison, Dyer, Lawrence, or Shelby county; provided, that, the notice 
of review shall be filed in the county which corresponds with the location of the 
hearing. 

(d) The applicable agency shall be represented in the appeal by an attorney 
who is employed by the applicable agency. 

(e) If the reviewing court reverses the final order of the applicable agency and 
orders the return of seized property, the court shall also order the payment of 
attorney’s fees incurred during the administrative proceeding, in the same 
manner provided and subject to the limits found in $ 40-33-217, and any 
reasonable attorney’s fees incurred during the appeal. 


40-33-214 


History. 
Acts 1994, ch. 925, § 1; 2017, ch. 352, § 6; 
2018, ch, 772,.8 .9. 


Amendments. 

The 2017 amendment substituted “, Wash- 
ington, Knox, Hamilton, Putnam, Madison, 
Dyer, Lawrence, or Shelby county; provided, 
that, the notice of review shall be filed in the 
county which corresponds with the location of 
the hearing.” for “County.” at the end of (c) and 
added (d). 
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The 2018 amendment, effective January 1, 
2019, substituted “an attorney who is employed 
by the applicable agency” for “the attorney or 
attorneys who represented the agency during 
the hearing” at the end of (d); and added (e). 


Effective Dates. 
Acts 2017, ch. 352, § 7. January 1, 2019. 
Acts 2018, ch. 772, § 11. January 1, 2019. 


NOTES TO DECISIONS 


1. Standard of Review. 

Because the seizure at issue occurred on 
December 5, 1997 — well after the effective 
date of T.C.A. § 40-33-213(a) — the trial court 


rial” evidence standard in T.C.A. § 4-5- 
322(h)(5). McEwen v. Tenn. Dep’t of Safety, 173 
S.W.3d 815, 2005 Tenn. App. LEXIS 157 (Tenn. 
Ct. App. 2005). 


erred by employing the “substantial and mate- 


40-33-214. Rules. 


Any applicable agency authorized to conduct forfeiture hearings pursuant to 
§ 39-14-307, § 47-25-1105, § 53-11-451, § 55-10-414, § 55-50-504(g), § 57-3- 
411,§ 57-5-409, § 57-9-201, § 67-4-1020, or § 70-6-202 may promulgate rules 
in accordance with the Uniform Administrative Procedures Act, compiled in 
title 4, chapter 5, to supplement and administer this part. However, no such 
rules shall be inconsistent with this part. 


History. 
Acts 1994, ch. 925, § 1; 1996, ch. 910, §§ 6, 7; 
1996, ch. 959, § 5; 2018, ch. 154, § 36. 


40-33-215. Cause of action against seizing authority in cases of bad 
faith. 


(a) Aperson who has property seized in accordance with this part shall have 
a cause of action against the seizing agency if the seizing officer acted in bad 
faith in seizing or failing to return property seized pursuant to this part. 

(b) A person who prevails in an action against a seizing agency pursuant to 
this section shall be entitled to: 

(1) Reasonable attorney fees and court costs necessarily incurred in 
seeking the return of the seized property and in bringing the action pursuant 
to this section; and 

(2) Monetary damages resulting from the improper seizure of the prop- 
erty. 

(c) Monetary damages recoverable under this section shall be limited to the 
rental value of property similar to that which was seized for the period of time 
it was seized but in no event shall the damages exceed the value of the seized 
property. 

(d) For the purposes of this section, a seizing officer “acts in bad faith” when 
the officer acts intentionally, dishonestly, or willfully or the officer’s actions 
have no reasonable basis in law or fact in regards to the seizure or failure to 
return the property seized. 
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History. 
Acts 1998, ch. 1070, § 4; 1999, ch. 124, § 3. 


Cross-References. 
Misconduct involving public officials and em- 
ployees, title 39, ch. 16, part 4. 


FORFEITURES 


40-33-216 


NOTES TO DECISIONS 


Analysis 


1. Wrongful Deprivation. 
2. Knowing Misconduct. 


1. Wrongful Deprivation. 

Premature sale of petitioner’s property vio- 
lated T.C.A. § 39-11-708(c), but did not deprive 
the Tennessee Department of Safety of jurisdic- 
tion, although had petitioner prevailed in the 
forfeiture proceedings, petitioner would have 
had a claim against the Department under 
T.C.A. § 40-33-215 for the wrongful depriva- 
tion of the property. Watson v. Tenn. Dep’t of 
Safety, 361 S.W.3d 549, 2011 Tenn. App. LEXIS 
535 (Tenn. Ct. App. Sept. 30, 2011), appeal 


2. Knowing Misconduct. 

Trial court properly granted the county sum- 
mary judgment on the bad faith seizure claim 
under T.C.A. § 40-33-215 where the home- 
owner had not shown that a detective had 
engaged in knowing misconduct or indifference, 
but rather had relied on advice from the DA’s 
office even though he had not complied with 
certain procedural requirements when obtain- 
ing a forfeiture warrant. Sprunger v. Cumber- 
land Cty., — S.W.3d —, 2017 Tenn. App. LEXIS 
512 (Tenn. Ct. App. July 27, 2017), review 
denied and ordered not published, Sprunger v. 
Cumberland Cty. TN Sheriffs Office, — S.W.3d 
—, 2017 Tenn. LEXIS 811 (Tenn. Nov. 17, 2017). 


denied, Watson v. State Dep’t of Safety, — 
S.W.3d —, 2012 Tenn. LEXIS 80 (Tenn. Feb. 15, 
2012). 


40-33-216. Annual seizure report by department. 


(a) By March 1 of each year, the department of safety shall report to the 
speakers of the senate and the house of representatives and the chairs of the 
judiciary committee of the senate, civil justice committee of the house of 
representatives, and criminal justice committee of the house of representa- 
tives, a report detailing, for the previous calendar year: 

(1) The total number of seizure cases opened by the department; 

(2) The number of seizure cases where an arrest was made; 

(3) The total number of cases resulting in forfeiture; 

(4) The types of property seized under this part and the totals of each 
type; 

(5) The amount of currency seized; 

(6) The amount of currency forfeited; 

(7) The total number of cases which resulted in a default by the property 
owner; 

(8) The total amount of currency forfeited as a result of default; 

(9) The total number of cases which resulted in a settlement; 

(10) The total amount of currency forfeited as a result of settlement; 

(11) The total amount of currency returned to the property owners as a 
result of settlement; 

(12) The total number of cases resulting in a hearing; 

(13) The total number of hearings resulting in forfeiture of assets; 

(14) The total amount of currency forfeited as a result of disposition by 
hearing; 

(15) The total amount of currency returned to the property owners as a 
result of a disposition by hearing; and 
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(16) How proceeds derived from forfeited assets are used by the depart- 
ment. 

(b) The department shall include each category of information for the 
department as a whole and separately for each individual law enforcement 
agency that opened a forfeiture proceeding with the department in the 
previous calendar year. 

(c) The information reported by the department in subdivision (a)(16) and to 
the department in § 40-33-211(a)(2) shall be made accessible to the public on 
the department’s website through a prominent link provided on the home 


page. 


History. Effective Dates. 
Acts 2016, ch. 861, § 1; 2017, ch. 441, §§ 1, 2; Acts 2018, ch. 999, § 4. July 1, 2018; pro- 
2018, ch. 999, §§ 1, 2. vided, that for purposes of promulgating rules, 


Amendments policies, forms, and procedures and making 


; necessary provisions for the implementation of 
ee rn toy SE HN eae CEs the act, the act took effect May 21, 2018. 


40-33-217. Attorney’s fees. [Effective October 1, 2018.] 


(a) Upon entering an initial order which includes a return of property, in 
whole or in part, the administrative law judge shall also include an award of 
attorney’s fees against the seizing agency subject to the limits in subsection (c). 

(b) No award of attorney’s fees against a seizing agency shall be entered when 
the initial order is the result of a settlement between the parties. 

(c) No award of attorney’s fees under this section shall exceed the lesser of the 
following, as may be applicable to the case: 

(1) Twenty-five percent (25%) of the National Automobile Dealers Associa- 
tion rough trade-in value of any motor vehicle seized and returned; 

(2) Twenty-five percent (25%) of the value of any currency seized and 
returned; 

(3) Twenty-five percent (25%) of the reasonable replacement value of any 
miscellaneous personal property seized and returned; 

(4) Three thousand dollars ($3,000); or 

(5) If multiple types of property are returned, a combination of the amounts 
in subdivisions (c)(1)-(3), provided that the total amount of attorney’s fees 
awarded shall not exceed three thousand dollars ($3,000). 

(da) The award of attorney’s fees shall be appealable in the same manner as 
an initial order under the Uniform Administrative Procedures Act, compiled in 
title 4, chapter 5. 

(e) Compensation shall not be awarded to an attorney whose fees are paid 
under any federally funded legal services program, or any such program funded 
by the state. However, compensation shall be determined and allowed in 
accordance with subsection (f) to an attorney employed in a privately or publicly 
funded nonprofit public interest law firm or corporation if neither the attorney, 
the law firm, nor the corporation received, or is entitled to receive, compensation 
for filing the claim on behalf of the claimant under any federal or state statute 
or rule other than this section. 

(f) Notwithstanding § 4-5-325 or any other law to the contrary, this section 
shall be the exclusive means for seeking attorney’s fees for proceedings con- 


793 CONTRACT SENTENCING 40-34-103 


ducted under this part. This section does not prohibit a person who files an 
action pursuant to § 40-33-215 from seeking attorney’s fees for that specific 
action. 

(g) For the purposes of this section, “seizing agency” means the agency that 
issued the Notice of Seizure pursuant to § 40-33-2038. 

(h) Notwithstanding § 40-33-2111, § 53-11-2011, or any other law, funds 
forfeited to a seizing agency under this part may be used to pay attorney’s fees 
ordered under this section. 


History. Effective Dates. 
Acts 2018, ch. 772, § 10. Acts 2018, ch. 772, § 11. October 1, 2018. 
CHAPTER 34 


CONTRACT SENTENCING 


Section 

40-34-101. Short title. 

40-34-102. Authority to establish program. 

40-34-1038. Sentence agreements — Notice to officials and victims. 

40-34-104. Coordination of contract sentencing program. 

40-34-105. Establishment of alternative objectives of programs — Removal of prisoner from 
program. 

40-34-106. Prisoners not exempt from department regulations. 

40-34-107. Report to state and local government committees. 

40-34-108. Maximum reduction of sentence. 


40-34-101. Short title. 


This chapter shall be known as and may be cited as the “Tennessee Contract 
Sentencing Act of 1979.” 


History. 
Acts 1979, ch. 386, § 1; T.C.A., § 40-4201. 


40-34-102. Authority to establish program. 


The commissioner of correction and the board of parole are authorized to 
establish a contract sentencing program, and to promulgate rules and regula- 
tions governing it, consistent with this chapter. The rules and regulations shall 
include eligibility requirements, procedures and the general form and sub- 
stance of agreements that may be entered into under the program. 


History. which concerns name changes of departments 

Impl. am. Acts 1979, ch. 359, §§ 5, 26; Acts and divisions, to provide that references to the 
1979, ch. 386, § 1; T.C.A., § 40-4202; Acts board of probation and parole, formerly re- 
1998, ch. 1049, § 42. ferred to in this section, are deemed references 


Compiler’s Notes. to the board of parole. 


Acts 2012, ch. 727, § 1 amended § 4-3-104, 


40-34-103. Sentence agreements — Notice to officials and victims. 


(a) Any prisoner sentenced to a period of imprisonment under supervision of 
the department of correction and who is otherwise eligible to participate in the 
contract sentencing program may enter into an agreement with the depart- 
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ment and the board of parole for a sentence agreement. The department and 
the board may establish objectives or programs for each eligible prisoner who 
wishes to enter into an agreement under the contract sentencing program. 

(b) The sentence agreement may include the promise of the prisoner to 
complete certain enumerated objectives, or certain programs offered for 
prisoners by the department, in return for: 

(1) The promise of the board to parole the prisoner on a definite, specified 
named date or a specific date in relation to the release eligibility date of the 
eligible prisoner; and 

(2) The promise of the department to provide the means by which the 
prisoner may have access to the programs and services necessary for the 
prisoner to fulfill the prisoner’s part of the agreement. 

(c) Notwithstanding any other law to the contrary, if an inmate has served 
a minimum of ten (10) consecutive years in continuous confinement in 
correctional facilities and has entered into a sentencing agreement, there shall 
be no statutory restriction on the minimum amount of time that the inmate 
must serve before being paroled pursuant to the terms of the sentencing 
agreement. No offender who has been convicted as an habitual offender or has 
been convicted of a crime against the person, no offender who has been 
convicted of first degree murder, and no offender who has been convicted of a 
sexual offense as contained in §§ 39-13-501 — 39-13-506, 39-13-507 [re- 
pealed], 39-13-101 and 39-12-101 shall be eligible to participate in the contract 
sentencing program authorized by this subsection (c). 

(d) No agreement entered into under this chapter shall be legally binding or 
enforceable by any of the parties to the agreement. 

(e) The commissioner shall notify the district attorney general who pros- 
ecuted the case, or the district attorney general’s successor, the trial judge in 
whose court the conviction occurred, or the trial judge’s successor, and the 
victim or the victim’s next of kin prior to the execution of a sentencing 
agreement under subsection (c). 


History. which concerns name changes of departments 
Impl. am. Acts 1979, ch. 359, §§ 5, 26; Acts _and divisions, to provide that references to the 
1979, ch. 386, § 1; T.C.A., § 40-4203; Acts 1985 board of probation and parole, formerly re- 


(ist Ex. Sess.), ch. 5, § 23; 1988, ch. 879, §8§ 1, ferred to in this section, are deemed references 
23,1989,).ch. 227, §, 52; 1996, -ch,, 675, 8373!» yoithe Board of parole. 


1998, ch. 1049, § 42. Former § 39-13-507, referred to in this sec- 
Compiler’s Notes. tion, was repealed by Acts 2005, ch. 456, § 2, 
Acts 2012, ch. 727, § 1 amended § 4-3-104, effective June 18, 2005. 


40-34-104. Coordination of contract sentencing program. 


The governor shall appoint a person to coordinate the contract sentencing 
program whose duties shall include acting as spokesperson and advocate for 
prisoners. The coordinator shall receive reasonable compensation for the work 
and reimbursements for travel expenses in accordance with the comprehensive 
travel regulations promulgated by the department of finance and administra- 
tion and approved by the attorney general and reporter, pursuant to § 4-3- 
1008. 
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History. 
Acts 1979, ch. 386, § 1; T.C.A., § 40-4204. 


40-34-105. Establishment of alternative objectives of programs — Re- 
moval of prisoner from program. 


(a) If the objectives of the agreement cannot be met by the department of 
correction, or if programs or services referred to in the agreement are not 
available, the department and the board of parole may establish alternative 
objectives or programs for the prisoner. 

(b) If the prisoner cannot complete the prisoner’s part of the agreement for 
disciplinary reasons, the commissioner of correction, or the commissioner’s 
designee, may, for disciplinary purposes or for the safety of the institution, 
remove the prisoner from the contract sentencing program, in which event the 
agreement shall be void; provided, that a new agreement may later be entered 
into with the prisoner in the discretion of the commissioner and the board. 


History. which concerns name changes of departments 

Impl. am. Acts 1979, ch. 359, §§ 5, 26; Acts and divisions, to provide that references to the 
1979, ch. 386, § 1; T.C.A., § 40-4205; Acts board of probation and parole, formerly re- 
1998, ch. 1049, § 42. ferred to in this section, are deemed references 


Compiler’s Notes. to the board of parole. 


Acts 2012, ch. 727, § 1 amended § 4-3-104, 


40-34-106. Prisoners not exempt from department regulations. 


Nothing in this chapter shall be construed to exempt any prisoner, super- 
vised by the department of correction, from the effect of any disciplinary rules 
or regulations established by the commissioner of correction. 


History. 
Acts 1979, ch. 386, § 1; T.C.A., § 40-4206. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 32.272. 


40-34-107. Report to state and local government committees. 


(a) The commissioner of correction shall prepare and transmit monthly a 
report to the state and local government committee of the senate and the state 
government committee of the house of representatives. The report shall 
provide details about each sentencing contract entered into after December 11, 
1985, pursuant to the authority granted in §§ 40-28-115, 40-28-116, 40-34-103 
and 40-35-501. The report shall not allow the identification of individual 
persons, but shall provide the following for each person released: 

(1) The offense and length of sentence originally received; 

(2) The amount of time served or to be served under the terms of the 
contract; 

(3) The amount of sentence reduction provided if the contract is fulfilled; 
and 

(4) The obligations of the inmate both prior to and after release. 
(b) The commissioner shall also report monthly to the committees on the 
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following: 
(1) The number of sentencing contracts revoked since the last reporting 
period and the reasons for the revocations; 
(2) The number of sentencing contracts completed successfully since the 
last reporting period; and 
(3) Any other information the committees may request. 


History. prohibition against establishment of a special 
Acts 1985 (1st Ex. Sess.), ch. 5, § 35; 2011, committee if there is a standing committee on 
ch. 410, § 2(a); 2013, ch. 236, § 64. the same subject, please refer to Acts 2011, ch. 


Compiler’s Notes. 410. 


For the Preamble to the act concerning the 


40-34-1008. Maximum reduction of sentence. 


(a)(1)(A) Notwithstanding any other law to the contrary, no sentence credits 
authorized by § 41-21-236 or any other provision of law, or no sentence 
contract authorized by this chapter or any other provision of law shall 
have the effect of reducing the amount of time an inmate must serve before 
the inmate’s earliest release eligibility date, undiminished by the sentence 
credits, by more than thirty-five percent (35%). 

(B) For inmates sentenced for offenses committed on or after January 1, 
1988, no sentence credits or no sentence contract shall have the effect of 
reducing the amount of time an inmate must serve before the inmate’s 
earliest release eligibility date, undiminished by the sentence credits, by 
more than thirty percent (30%). 

(2) The sentencing commission shall review the effect of these provisions 
as part of its duties under law. 

(b) As used in this section, “sentence credits” includes any credit, whether 
called such or not, that results in a reduction of the amount of time an inmate 
must serve on the original sentence or sentences. This section shall not be 
applicable when the powers granted pursuant to title 41, chapter 1 are in effect 
to reduce prison overcrowding. 


History. ferred to in this section, terminated June 30, 
Acts 1985 (1st Ex. Sess.), ch. 5, § 52. 1995. 


Compiler’s Notes. 
The Tennessee sentencing commission, re- 
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ABANDONMENT. 
Searches and seizures. 
Cellular telephone data. 
Exception to warrant or consent 
requirement when cell phone 
abandoned, §40-6-110. 


ABUSE OF PROSECUTORIAL 
DISCRETION. 
Suspended prosecution, §40-15-105. 


ACCOMPLICES AND ACCESSORIES. 
Child rape victims, §40-17-121. 
Conduct of another. 
Statutory rape victim, §40-17-121. 
Criminal responsibility for conduct of 
another. 
Statutory rape victim, §40-17-121. 
Minors. 
Rape. 
Victim under thirteen years of age. 
Victim not considered accomplice, 
§40-17-121. 
Rape. 
Minors. 
Victim under thirteen years of age. 
Victim not considered accomplice, 
§40-17-121. 
Statutory rape victims, §40-17-121. 


ACQUITTAL. 
Expunction of records. 
Destruction of records upon dismissal or 
acquittal, §§40-32-101 to 40-32-104. 
Pretrial diversion. 
Destruction upon dismissal or acquittal, 
§40-15-101. 


ACTIONS. 
Criminal forfeiture. 
Bad faith. 
Cause of action against seizing authority, 
§40-33-215. 


ADMINISTRATIVE PROCEDURE. 
Criminal forfeiture of personal property 
including conveyances. 
Appeals, §40-33-213. 
Hearings conducted as contested cases 
under act, §40-33-209. 


ADULT ABUSE. 
Bail and recognizance. 
Family or household member arrested for 
assault. 
Conditional release, §40-11-150. 
Determination of risk to victim or family 


members prior to release, §40-11-150. 


ADULT ABUSE —Cont’d 
Bail and recognizance —Cont’d 
Family or household member arrested for 
assault —Cont’d 

Notification to victim of possible release 
on bond, §40-11-150. 

Protection order issued but not served 
prior to incarceration, service 
required prior to release, §40-11-150. 

Family or household member. 

Notification to victim of release, §40-11-150. 
Protection from abuse. 

Protective orders, violation. 

Bail revocation and criminal prosecution, 
§40-11-150. 

Registry of abusers, etc., of elderly or 
vulnerable individuals. 
Including name in registry. 

Pretrial diversion conditioned on adding 

name to registry, §40-15-105. 


ADULT OFFENDER SUPERVISION, 
COMPACT FOR, §§40-28-401 to 
40-28-403. 

Offender seeking to transfer residence to 
another state. 

Application fee, §40-28-201. 


AERONAUTICS. 
Aircraft. 
Alcoholic beverages. 
Operation of aircraft while under 
influence. 
Offender with prior alcohol-related 
conviction. 

Commission of crime while free on 
bail, §40-11-148. 

Due diligence in determining 
existence of prior arrests, 
§40-11-142. 

Special conditions of bail, §40-11-118. 

Confiscation. 
Forfeiture of conveyances used in robbery, 
burglary, theft or sexual offenses. 
Generally, §§40-33-101 to 40-33-111. 
Forfeiture of personal property including 
conveyances generally, §§40-33-201 to 
40-33-217. 
Drugs. 
Operation of aircraft while under 
influence. 
Offender with prior alcohol-related 
conviction. 

Commission of crime while free on 
bail, §40-11-148. 

Due diligence in determining 
existence of prior arrests, 
§40-11-142. 
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AERONAUTICS —Cont’d 
Aircraft —Cont’d 
Drugs —Cont’d 
Operation of aircraft while under 
influence —Cont’d 
Offender with prior alcohol-related 
conviction —Cont’d 
Special conditions of bail, §40-11-118. 
Felonies. 
Vehicular homicide. 
Offender with prior alcohol-related 
conviction. 

Commission of crime while free on 
bail, §40-11-148. 

Due diligence in determining 
existence of prior arrests, 
§40-11-142. 

Special conditions of bail, §40-11-118. 

Forfeitures. 
Conveyances used in robbery, burglary, 
theft or sexual offenses. 
Generally, §§40-33-101 to 40-33-111. 
Personal property forfeitures including 
conveyances generally, §§40-33-201 to 
40-33-217. 


AFFIDAVITS. 
Arrest. 
Warrants. 
Copy of affidavit of complaint included 
with warrant, §40-6-208. 
Examination of affiants, §40-6-203. 
Contents of examination, §40-6-204. 

Criminal forfeiture of personal property 
including conveyances. 

Affidavit in support of forfeiture warrant, 
§40-33-204. 

Criminal law and procedure. 

Subpoenas for production of documentary 
and other tangible evidence. 
Procedure for obtaining, §40-17-123. 

Grand jury testimony by person having 
knowledge of commission of offense, 
§40-12-104. 

Indigent persons. 

Counsel for indigent defendants. 
Affidavit of indigency, §40-14-202. 

Pardons. 

False affidavit to obtain pardon. 
Venue, §40-1-105. 

Parole. 

False affidavit to obtain parole. 
Venue, §40-1-105. 

Subpoenas for production of 
documentary and other tangible 
evidence. 

Criminal cases. 
Procedure for obtaining, §40-17-123. 

AGE. 

Boot camp. 


Priority for eligibility for offenders between 
certain ages, §40-20-203. 
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AGGRAVATED CHILD ABUSE AND 
CHILD NEGLECT OR 
ENDANGERMENT. 

Statute of limitations for certain offenses 
committed against child, §40-2-101. 


AGGRAVATED VEHICULAR HOMICIDE. 
Offender with prior alcohol-related 
conviction. 
Commission of crime while free on bail, 
§40-11-148. 
Due diligence in determining existence of 
prior arrests, §40-11-142. 
Special conditions of bail, §40-11-118. 


AIDING AND ABETTING. 
Conduct of another. 
Statutory rape victim, §40-17-121. 
Criminal responsibility for conduct of 
another. 
Statutory rape victim, §40-17-121. 
Rape. 
Aggravated rape. 
Defendant aided or abetted by one or 
more other persons. 
Fines, §40-24-108. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Sexual offenses. 
Rape. 
Aggravated rape. 
Defendant aided or abetted by one or 
more other persons. 
Fines, §40-24-108. 
Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 


ALCOHOLIC BEVERAGES. 
Aeronautics. 
Aircraft. 
Homicide. 

Offender with prior alcohol-related 
conviction. 

Commission of crime while free on 
bail, §40-11-148. 

Due diligence in determining 
existence of prior arrests, 
§40-11-142. 

Special conditions of bail, §40-11-118. 

Aircraft. 
Contraband. 
Seizure and disposition of contraband 

goods. 

Forfeiture of personal property 
including conveyances generally, 
§§40-33-201 to 40-33-217. 

Assault. 
Vehicular assault. 
Offender with prior alcohol-related 
conviction. 

Commission of crime while free on bail, 
§40-11-148. 

Due diligence in determining existence 
of prior arrests, §40-11-142. 

Special conditions of bail, §40-11-118. 
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ALCOHOLIC BEVERAGES —Cont’d 
Boats. 
Contraband. 
Seizure and disposition of contraband 
goods. 

Forfeiture of personal property 
including conveyances generally, 
§§40-33-201 to 40-33-217. 

Homicide. 
Vehicular homicide. 

Offender with prior alcohol-related 
conviction. 

Commission of crime while free on 
bail, §40-11-148. 

Due diligence in determining 
existence of prior arrests, 
§40-11-142. 


Special conditions of bail, §40-11-118. 


Contraband. 

Forfeitures of personal property including 
conveyances generally, §§40-33-201 to 
40-33-217. 

Criminal law and procedure. 
Homicide. 
Vehicular homicide. 
Offender with prior alcohol-related 
conviction. 

Commission of crime while free on 
bail, §40-11-148. 

Due diligence in determining 
existence of prior arrests, 
§40-11-142. 


Special conditions of bail, §40-11-118. 


Domestic violence arrests. 

Bail conditions to exclude alcohol 

possession, §40-11-150. 

Forfeitures of personal property 
including conveyances generally, 
§§40-33-201 to 40-33-217. 

Indictments. 

Exceptions. 

Allegations as to exceptions, §40-13-219. 
Name of seller not required, §40-13-219. 
Previous intoxicating liquor violations, 

§40-13-219. 

Local option. 

Traffic in intoxicating liquors. 

Contraband goods. 

Forfeiture of personal property 
including conveyances generally, 
§§40-33-201 to 40-33-217. 

Motor vehicles. 

Assault. 

Vehicular assault. 

Offender with prior alcohol-related 
conviction. 

Commission of crime while free on 
bail, §40-11-148. 

Due diligence in determining 
existence of prior arrests, 
§40-11-142. 


Special conditions of bail, §40-11-118. 


ALCOHOLIC BEVERAGES —Cont’d 
Motor vehicles —Cont’d 
Contraband. 
Seizure and disposition of contraband 
goods. 

Forfeiture of personal property 
including conveyances generally, 
§§40-33-201 to 40-33-217. 

Homicide. 
Vehicular homicide. 

Offender with prior alcohol-related 
conviction. 

Commission of crime while free on 
bail, §40-11-148. 

Due diligence in determining 
existence of prior arrests, 
§40-11-142. 

Special conditions of bail, §40-11-118. 

Vehicular assault. 
Offender with prior alcohol-related 
conviction. 

Commission of crime while free on bail, 
§40-11-148. 

Due diligence in determining existence 
of prior arrests, §40-11-142. 

Special conditions of bail, §40-11-118. 

Murder. 
Vehicular homicide. 
Offender with prior alcohol-related 
conviction. 

Commission of crime while free on bail, 
§40-11-148. 

Due diligence in determining existence 
of prior arrests, §40-11-142. 

Special conditions of bail, §40-11-118. 

Transdermal monitoring device. 
Parole. 
Terms of parole, §40-28-117. 
Suspension of prosecution, conditions in 
memorandum of understanding, 
§40-15-105. 


ALIENS. 
Arrest of persons. 
Standardized written procedure to verify 
citizen status of arrestee, §40-7-123. 
Bail and recognizance. 
Flight risk. 

Alien not lawfully present in US causing 
traffic accident resulting in death or 
serious bodily injury and lacking 
license and proof of financial 
responsibility, §40-11-118. 


ALTERNATIVE INCARCERATION. 

Special alternative incarceration unit, 
§§40-20-201 to 40-20-207, 40-28-610. 

Special technical violator unit, 
§§40-20-301 to 40-20-3083. 


APPEALS. 
Bail and recognizance. 
Admission to bail by appellate court, 
§40-26-103. 
Admission to bail pending appeal, 
§40-11-113. 
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APPEALS —Cont’d 
Bail and recognizance —Cont’d 
Felony cases, §40-26-102. 
Misdemeanor cases, §40-26-104. 
Review of release decision, §40-11-144. 
Criminal forfeiture. 
Appeal of forfeiture warrant, §40-33-204. 
Venue, §40-33-213. 
Post-conviction DNA evidence, 
§§40-30-301 to 40-30-313. 
Post-conviction procedure. 
After final judgment, §40-30-116. 
Delayed appeal. 
Bail during, §40-30-119. 
Final disposition of petitions, §40-30-111. 
Petitioner unconstitutionally denied 
appeal, §40-30-113. 
Motion to reopen denied, §40-30-117. 
Petitioner unconstitutionally denied appeal, 
§40-30-113. 
Prisons and prisoners. 
Commencement of term pending appeal, 
§40-26-101. 
Record on appeal. 
Transcript. 
Criminal procedure, §§40-14-301 to 
40-14-317, 
Wiretapping and electronic surveillance. 
State’s right to appeal from order granting 
motion to suppress, §40-6-304. 
Writ of error coram nobis. 
Availability to convicted defendants in 
criminal cases, §40-26-105. 


APPOINTMENT OF ATTORNEY FOR 
ACCUSED, §§40-14-201 to 40-14-210. 


ARREST. 
Assistance to officer acting on warrant, 
§40-7-105. 
Bail and recognizance. 
Bondsmen. 
Notice of arrest of bondsman, §40-11-319. 
Failure to comply with conditions, 
§40-11-112. 
Sureties. 
Arrest of defendant by bail, §§40-11-133 
to 40-11-135. 
Body cavity searches, §40-7-121. 
Breaking and entering. 
Escape. 
Breaking in to retake escaped prisoner, 
§40-7-115. 
Police officer. 
Authority to break in, §40-7-107. 
Private persons. 
Authority to break in, §40-7-112. 
Citations. 
Release citations for misdemeanants, 
§40-7-120. 
Use of citations in lieu of continued custody 
of an arrested person, §40-7-118. 
Citizens’ arrest, §40-7-101. 
Breaking in. 
Authority of private persons, §40-7-112. 
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ARREST —Cont’d 
Citizens’ arrest —Cont’d 
Delivery of person arrested to officer, 
§40-7-113. 
Disposition of person arrested by private 
person, §40-7-113. 
Fees not allowed, §40-7-109. 
Grounds for arrest, §40-7-109. 
Notice of authority and grounds for arrest, 
§40-7-111. 
Theft. 
Detention of suspect by merchant, 
§40-7-116. 
Time for arrest, §40-7-110. 
Citizen status of arrestee. 
Standardized written procedure to verify, 
§40-7-123. 
Criminal law and procedure. 
Citations. 
Use of citation in lieu of continued 
custody of arrested persons. 
Failure to appear, §40-7-118. 
Custody. 
Use of citations in lieu of continued custody 
of an arrested person, §40-7-118. 
Deadly force. 
When authorized, §40-7-108. 
Definitions. 
Strip searches, §40-7-119. 
Warrants, §40-6-201. 
Disclosure of indictment before arrest. 
Prohibited, §40-13-112. 
Escape. 
Breaking in to retake escaped prisoner, 
§40-7-115. 
Pursuit after escape, §40-7-114. 
Fee for booking and processing. 
Persons subject to arrest or summons, 
§40-7-122. 
Fresh pursuit, §§40-7-201 to 40-7-205. 
Indictment not inspected before arrest, 
§40-13-111. 
Exceptions, §40-13-111. 
Judicial commissioners. 
Issuance of arrest warrants, §40-5-201. 
Magistrates. 
Offense in presence of magistrate. 
Power to command any person to arrest 
offender, §40-7-102. 
Misdemeanors. 
Citations. 
Use of citation in lieu of continued 
custody of arrested persons. 
Failure to appear, §40-7-118. 
Notice of authority and grounds for 
arrest, §40-7-106. 
Private persons, §40-7-111. 
Persons by whom arrest may be made, 
§40-7-101. 
Private citizens, §40-7-101. 
Breaking in. 
Authority of private persons, §40-7-112. 
Delivery of person arrested to officer, 
§40-7-113. 
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ARREST —Cont’d 
Private citizens —Cont’d 
Disposition of person arrested by private 
person, §40-7-113. 
Fees not allowed, §40-7-109. 
Grounds for arrest, §40-7-109. 
Notice of authority and grounds for arrest, 

§40-7-111. 

Theft. 

Detention of suspect by merchant, 
§40-7-116. 

Time for arrest, §40-7-110. 
Resisting arrest, §40-7-108. 
Shoplifting. 

Detention of suspect by merchant, 

§40-7-116. 

Theft of property valued at more than $500 

in retail or wholesale establishment. 
Arrest by peace officer without warrant, 
§40-7-117. 
Strip searches. 

Body cavity searches, §40-7-121. 

Defined, §40-7-119. 

Restricted, §40-7-119. 

Suicide. 

Attempt to commit suicide. 

Arrest without warrant, §40-7-103. 
Summons in lieu of warrant of arrest, 
§40-6-215. 

Arrest warrant issued even when summons 

authorized. 
Judge authorized to issue warrant with 
probable cause, §40-6-217. 

Copies of summons, §40-6-216. 
Telephones. 

Right to complete telephone call before 

being booked, §40-7-106. 

Theft. 

Merchant. 

Detention of suspect, §40-7-116. 

Peace officer. 

Detention of suspect, §40-7-116. 
Retail or wholesale establishment. 

Theft of property valued at more than 

$500. 
Arrest by peace officer without 
warrant, §40-7-117. 
Time for arrest, §40-7-104. 
Warrantless arrest. 

Arrest by officer without warrant, 

§40-7-101. 

Grounds, §40-7-103. 
Motor vehicle accidents. 

Death or serious bodily injury involved 
and driver lacking license and 
evidence of financial responsibility, 
§40-7-103. 

Retail or wholesale establishments. 

Theft of property valued at more than 
$500 in, §40-7-117. 

Time for, §40-7-104. 
Warrants. 

Assistance to officer acting on warrant, 

§40-7-105. 
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ARREST —Cont’d 
Warrants —Cont’d 
Contents, §40-6-208. 
Copy of warrants, defendants’ rights, 

§40-6-216. 

County in which issued. 

Warrant to show, §40-6-208. 

Definition, §40-6-201. 
Display, §40-7-106. 
Execution. 

Outside county, §40-6-212. 

Person by whom executed, §40-6-210. 

Place of execution, §40-6-213. 

Form, §40-6-207. 
General sessions courts. 

Authority of clerks and deputies, 

§40-6-214. 
Issuance, §40-6-205. 

Certain officials prohibited from issuing 
warrants, §40-5-106. 

Examination of affiant, §§40-6-203 to 
40-6-205. 

Contents of examination, §40-6-204. 

Results of examination, §40-6-204. 

General sessions courts. 

Authority of clerks and deputies, 
§40-6-214. 

Judge authorized to issue with probable 
cause even when issuance of 
summons authorized, §40-6-217. 

Power of magistrates, §40-6-202. 

Time for, §40-6-206. 

Local education agencies. 

Arrest warrant against LEA employee for 
conduct against child. 

District attorney approval for warrant 
required, §40-6-205. 

Summons in lieu of arrest warrant, 
§40-6-215. 
Name of defendant. 
Warrant to specify, §40-6-208. 
Name of magistrate. 
Warrant to show, §40-6-208. 
Offense. 

Warrant to state, §40-6-208. 

Officer to whom directed, §40-6-209. 

Direction to outside county, §40-6-211. 

Return. 

Time for, §40-6-206. 

Summons in lieu of warrant of arrest, 

§40-6-215. 

Copies of summons, §40-6-216. 

Without warrant. 
Arrest by officer without warrant, 

§40-7-101. 

Grounds, §40-7-103. 

Motor vehicle accidents. 

Death or serious bodily injury involved 
and driver lacking license and 
evidence of financial responsibility, 
§40-7-103. 

Retail or wholesale establishments. 

Theft of property valued at more than 
$500 in, §40-7-117. 
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ARREST —Cont’d 
Without warrant —Cont’d 
Arrest by officer without warrant —Cont’d 
Time for, §40-7-104. 


ARSON. 
Forfeitures. 

Vehicles or property used in commission of 
offense or compensation for 
commission. 

Procedures generally, §§40-33-201 to 
40-33-217. 
Limitation of prosecutions for, §40-2-101. 


ASSAULT. 
Aggravated assault. 
Adult abuse. 
Bail and recognizance, §40-11-150. 
Alcoholic beverages. 
Vehicular assault. 
Offender with prior alcohol-related 
conviction. 
Commission of crime while free on bail, 
§40-11-148. 
Due diligence in determining existence 
of prior arrests, §40-11-142. 
Special conditions of bail, §40-11-118. 
Drunkenness. 
Vehicular assault. 
Offender with prior alcohol-related 
conviction. 
Commission of crime while free on bail, 
§40-11-148. 
Due diligence in determining existence 
of prior arrests, §40-11-142. 
Special conditions of bail, §40-11-118. 
Intoxication. 
Vehicular assault. 
Offender with prior alcohol-related 
conviction. 
Commission of crime while free on bail, 
§40-11-148. 
Due diligence in determining existence 
of prior arrests, §40-11-142. 
Special conditions of bail, §40-11-118. 
Motor vehicles. 
Vehicular assault. 
Intoxication. 
Offender with prior alcohol-related 
conviction. 
Commission of crime while free on 
bail, §40-11-148. 
Due diligence in determining 
existence of prior arrests, 
§40-11-142. 
Special conditions of bail, §40-11-118. 
ASSESSMENTS. 


Victims of crime. 
Victims assistance assessment, §40-24-109. 


ASSIGNMENTS. 
Bail bondsmen acting as sureties. 
Assignment of investment certificate by 
surety to state, §40-11-302. 


ATTORNEY GENERAL. 

Post-conviction procedure. 
Duties, §40-30-114. 

Wiretapping and electronic surveillance. 
Reports, §40-6-308. 


ATTORNEYS AT LAW. 
Administrative fees, §40-14-103. 
Bail and recognizance. 
Attorney not permitted to sign bond in 
criminal case, §40-11-149. 
Disqualification as bondsmen, §40-11-128. 
Competency of counsel. 

Post-conviction procedure. 

Generally, §§40-30-101 to 40-30-122. 

Court of criminal appeals. 

Counsel for indigent defendants. 
Compensation allowable, §40-14-207. 
General provisions, §§40-14-201 to 

40-14-210. 
Grand jury. 

Investigative grand jury. 

Witnesses. 

Right to consult counsel, §40-12-216. 
Inadequate representation by counsel. 

Post-conviction procedure. 

Generally, §§40-30-101 to 40-30-122. 

Indigent persons. 

Criminal proceedings. 

Counsel for indigent defendants. 

Generally, §§40-14-201 to 40-14-210. 

Post-conviction procedure. 

Appointment of counsel. 

Completion of incomplete petition, 
§40-30-106. 

Preliminary order to direct, §40-30-107. 

Reimbursement, §40-30-115. 

Post-conviction defender oversight 
commission, §§40-30-201 to 
40-30-210. 

Verified statement of dates and times 
counsel consulted with petitioner, 
§40-30-111. 

Parole. 

Board of parole. 

Appointment of counsel for indigents, 
§40-28-106. 

Hearings on parole violation, 
§40-28-122. 
Post-conviction DNA evidence. 

Appointment for indigent defendants, 

§40-30-307. 
Post-conviction procedure. 

Attorney drafting or giving assistance in 

drafting petition. 

Petitioner to provide name of attorney, 
§40-30-104. 

Indigent persons. 

Appointment of counsel. 

Completion of incomplete petition, 
§40-30-106. 

Preliminary order to direct, §40-30-107. 

Reimbursement, §40-30-115. 

Post-conviction defender oversight 
commission, §§40-30-201 to 
40-30-210. 
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ATTORNEYS AT LAW —Cont’d 
Post-conviction procedure —Cont’d 
Indigent persons —Cont’d 
Verified statement of dates and times 
counsel consulted with petitioner, 
§40-30-111. 
United States. 
Citizenship. 
Restoration of citizenship. 
Notice to United States attorney, 
§40-29-103. 


ATTORNEYS’ FEES. 
Criminal forfeiture. 
Bad faith. 
Action against seizing authority in cases 
of, §40-33-215. 
Conveyances used in robbery or theft 
offenses. 
Lien for fees of attorney for accused, 
§40-33-111. 
Return of property ordered. 
Award of fees against seizing agency, 
§40-33-217. 
Review court reversing forfeiture order. 
Award of attorney fees incurred during 
administrative proceeding and 
appeal, §40-33-213. 
Criminal law and procedure. 
Counsel for indigent defendants, 
§40-14-207. 
Indigent persons. 
Compensation of counsel for indigent 
defendants. 
Felonies. 
Indigents charged with felonies, 
§40-14-208. 
Criminal proceedings. 
Counsel for indigent defendants, 
§40-14-207. 
Liens. 
Criminal forfeiture of personal property 
including conveyances. 
Conveyances used in robbery or theft 
offenses. 
Lien for fees of attorney for accused, 
§40-33-111. 
Parole. 
Board of parole. 
Appointment of counsel for indigents, 
§40-28-106. 
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BAD CHECKS. 

Fees in prosecutions, §40-3-204. 

Prosecution of fraud and economic 
crimes, §§40-3-201 to 40-3-210. 

Restitution program, §40-3-203. 


BADGES. 
Bounty hunters. 
Prohibition on uniforms, badges, etc, 
suggesting government employment, 
§40-11-318. 


BAIL AND RECOGNIZANCE. 

Adult abuse. 

Family or household member arrested for 
assault. 

Conditional release, §40-11-150. 

Determination of risk to victim or family 
members prior to release, §40-11-150. 

Notification to victim of possible release 
on bond, §40-11-150. 

Protection order issued but not served 
prior to incarceration, service 
required prior to release, §40-11-150. 

Amount. 

Bail to be set no higher than necessary, 
§40-11-118. 

Change, §40-11-143. 

Defendant charged with commission of 
crime while free on bail. 

Twice customary amount, §40-11-148. 

Factors considered by magistrate, 
§§40-11-118, 40-11-148. 

Failure to appear when released on own 
recognizance. 

Conditions for new bail, §40-11-104. 

Maximum amounts, §40-11-105. 
Appeals. 
Admission to bail by appellate court, 
§40-26-103. 
Admission to bail pending appeal, 
§40-11-113. 
Felony cases, §40-26-102. 
Misdemeanor cases, §40-26-104. 
Review of release decision, §40-11-144. 
Arrest. 
Bondsmen. 
Notice of arrest of bondsman, §40-11-319. 
.Failure to comply with conditions. 
Issuance of arrest warrant, §40-11-112. 
Sureties. 

Arrest of defendant by bail bondsman or 

surety, §40-11-133. 
After payment of forfeiture, §40-11-133. 
Return of bail bond after arrest, 
§40-11-135. 
Sheriff assisting bail bondsman or 
surety in arrest, §40-11-134. 
Assault. 
Aggravated assault. 

Adult abuse, §40-11-150. 

Attorneys at law. 

Disqualification as bondsmen, §40-11-128. 
Not permitted to sign bond in criminal case, 
§40-11-149. 

Bailable offenses, §40-11-102. 

Bondsmen, §§40-11-301 to 40-11-320. 
Applicability of provisions, §40-11-302. 
Approval by court of record. 

List of approved bondsmen, §40-11-124. 

Rules concerning qualifications, 
§40-11-124. 

Withholding, withdrawing or suspension 
of approval. 

Charges preferred against bondsmen by 
district attorney, §40-11-127. 
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BAIL AND RECOGNIZANCE —Cont’d 
Bondsmen —Cont’d 
Approval by court of record —Cont’d 
Withholding, withdrawing or suspension 
of approval —Cont’d 
Grounds, §40-11-125. 
Procedure, §40-11-125. 
Unprofessional conduct, §40-11-125. 
Defined, §40-11-126. 
Arrest. 


Notice of arrest of bondsman, §40-11-319. 


Assignment of investment certificate by 
surety to state, §40-11-302. 
Available capacity. 
Defined, §40-11-301. 
Bankruptcy discharge. 
Disqualification, §40-11-317. 
Bounty hunting. 
Generally, §40-11-318. 
Capacity. 
Defined, §40-11-301. 
Determination of capacity, §40-11-302. 
Continuing education. 
Approval of bondsman by trial judge, 
§40-11-405. 
Certificate of compliance, §40-11-402. 
Preparation and issuance, §40-11-404. 
Courses, §40-11-404. 
Fees for classes, §40-11-404. 
Noncompliance, §40-11-403. 
Requirement, §40-11-401. 
Contracts. 
Illegal contracts void, §40-11-311. 
County officials. 
Persons prohibited from acting as 
professional bondsmen, §40-11-313. 
Criminal history of applicant to become. 
Application to set forth, §40-11-317. 
Definitions, §40-11-301. 
Unprofessional conduct, §40-11-126. 
Equity in real estate. 
Capacity determinations, §40-11-302. 
Defined, §40-11-301. 
Experience requirements, §40-11-317. 
Indemnification for costs in collecting 
payments, §40-11-316. 
Notice to person employing bail bondsman, 
§40-11-151. 
Peace officers. 
Persons prohibited from acting as 
professional bondsmen, §40-11-313. 
Premiums. 
Initiation fee, §40-11-316. 
Maximum premiums, §40-11-316. 
Reduction or refund on surrender of 
principal, §40-11-315. 
Prohibited acts. 
Bounty hunting, §40-11-318. 
Certain persons acting as professional 
bondsmen, §40-11-313. 
Charges for fixing case, §40-11-307. 
Contracts. 
Illegal contracts void, §40-11-311. 


BAIL AND RECOGNIZANCE —Cont’d 
Bondsmen —Cont’d 
Prohibited acts —Cont’d 
Fixing of cases, §40-11-309. 

Charges for fixing case, §40-11-307. 
Guarantees of immunity, §40-11-308. 
Legal assistance. 

Giving or procuring, §40-11-310. 
Misdemeanors, §40-11-312. 

Bounty hunting, §40-11-318. 

Penalty, §40-11-312. 

Receipts. 

Bondsmen to furnish, §40-11-304. 

Reports. 

Semiannual report of bondsmen, 
§40-11-303. 
Solvency. 
Investigation, §40-11-305. 
Prohibition of execution of bonds on 
finding of insolvency, §40-11-306. 

Sureties. 

Acting as sureties, §40-11-302. 

Unprofessional conduct. 

Defined, §40-11-126. 
Grounds for withholding, withdrawing or 
suspension of approval, §40-11-125. 
Bounty hunters, §§40-11-318, 40-11-320. 
Capias. 

Arrest on capias. 

Bail on arrest, §40-13-302. 

Commitment under capias. 

Bail after commitment, §40-13-302. 

Return of capias. 

Bail to be returned with capias, 
§40-13-303. 
Citation of act. 
Short title, §40-11-101. 
Clerks of court. 

Bail by clerk, §40-11-105. 

Commission of crimes while free on bail. 

Amount of bail for defendant so charged, 
§40-11-148. 

Commitment. 
Taking bail after commitment, §40-11-108. 
Taking bail before commitment, §40-11-107. 
Conditions. 
Change, §40-11-143. 
Failure to comply. 
Arrest warrant, §40-11-112. 

Family or household member victim of 
offense. 

Conditions of release, §40-11-150. 

Global positioning monitoring system as 
condition of bail, §40-11-152. 

Constables. 

Disqualification as bondsmen, §40-11-128. 
Conviction. 

Bail after conviction, §40-11-102. 
Counties. 

Admission to bail after arrest in one county 
upon warrant issued in another county, 
§40-11-147. 

Courts. 

Trial court. 

Authority to release defendants, 
§40-11-104. 
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BAIL AND RECOGNIZANCE —Cont’d 
Danger to community. 
Defendant charged with commission of 
crime while free on bail, §40-11-148. 
Defects. 
No defense, §40-11-131. 
Defenses. 
Defects in bonds no defense, §40-11-131. 
Definitions. 
Bondsmen, §40-11-301. 
Unprofessional conduct, §40-11-126. 
Deposit, §40-11-118. 
Costs. 
Deposit applied to payment, §40-11-121. 
Execution on judgment, §40-11-140. 
Fine. 
Deposit applied to payment, §40-11-121. 
Judgment for fine and cost. 
Deposit applied to payment, §40-11-121. 
Return of deposit to defendant, §40-11-119. 
Forfeiture of deposit, §40-11-120. 
Notice to defendant, §40-11-120. 
Domestic violence, §40-11-150. 
Deadly weapon used. 
No contact orders, §40-11-150. 
Probable cause findings, §40-11-150. 
Twelve hour hold period, §40-11-150. 
Family or household member victim of 
crime. 
Conditional release, §40-11-150. 
Determination of risk to victim or family 


members prior to release, §40-11-150. 


Notification to victim of release, 
§40-11-150. 

Protection order issued but not served 
prior to incarceration, service 
required prior to release, §40-11-150. 

Release or discharge from conditions of 
release. 

Notice by court to law enforcement, 
§40-11-150. 
Mental health crisis response service, 
evaluation of defendants, §40-11-150. 
Serious bodily injury caused. 

No contact orders, §40-11-150. 

Probable cause findings, §40-11-150. 

Twelve hour hold period, §40-11-150. 

Duration of bond or recognizance, 

§40-11-130. 

Extradition. 
Crime committed in another state, 
§§40-9-106, 40-9-107. 
Failure to seek indictment against 
defendant covered by bond. 
Release of bail bondsmen or sureties from 
obligations, §40-11-138. 
Family or household member victim of 
offense. 
Conditional release, §40-11-150. 
Determination of risk to victim or family 
members prior to release, §40-11-150. 
Fines and costs. 
Surety bonds for, §40-11-118. 
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BAIL AND RECOGNIZANCE —Cont’d 
Flight risk. 

Alien not lawfully present in US causing 
traffic accident resulting in death or 
serious bodily injury and lacking 
license and proof of financial 
responsibility, §40-11-118. 

Maximum amounts. 

Deviation from maximums when 
defendant deemed flight risk, 
§40-11-105. 

Forfeiture of bail. 

Arrest of defendant on capias, release of 
surety on defendant’s forfeited bond, 
§40-11-139. 

Conditional judgment on failure to appear, 
§40-11-201. 

Execution on judgment, §40-11-140. 

Final forfeit. 

Execution on final forfeit, timing, 
§40-11-139. 

Grounds for revocation of bail, §40-11-132. 

Lessening or remitting forfeitures, 
§40-11-204. 

Mental or physical disability preventing 
appearance. 

No forfeiture to be rendered, §40-11-201. 
Notice to defendant and sureties, 

§40-11-139. 

Order declaring bail forfeited, §40-11-139. 

Refund of forfeiture payments on reversals, 
§40-11-205. 

Release of detainee notwithstanding filing 
of detainer. 

Non-liability of surety, §40-11-201. 
Relief on forfeited recognizances, 
§40-11-204. 

Sale of land to collect on forfeiture, 
§40-11-140. 

State purchase. 

Amount to be bid, §40-11-206. 
Authorized, §40-11-206. 
Bid by district attorney general, 
§40-11-208. 
Certificate of district attorney general, 
§40-11-209. 
Disposition of copies of certificate, 
§40-11-210. 
Sheriff to receive and deliver to state 
or county, §40-11-211. 
Costs. 
Payment, §40-11-214. 
Deed. 
Delivery to county, §40-11-213. 
Delivery to district attorney general, 
§40-11-212. 
District attorney general. 
Bid by district attorney general, 
§40-11-208. 
Certificate of district attorney 
general, §40-11-209. 
Notice to district attorney general of 
sale, §40-11-207. 
Notice to clerk of court, §40-11-214. 
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BAIL AND RECOGNIZANCE —Cont’d 
Forfeiture of bail —Cont’d 
Sale of land to collect on forfeiture —Cont’d 
State purchase —Cont’d 
Notice to district attorney general of 
sale, §40-11-207. 
Redemption of property sold, 
§40-11-215. 
Certificate of redemption, §40-11-215. 
Report, §40-11-215. 
Sales after redemption period, 
§40-11-215. 
Scire facias, §§40-11-139, 40-11-202. 
Surrender of defendant by bail. 
Exoneration by, §40-11-203. 
General sessions courts, §40-4-117. 
Global positioning monitoring system as 
condition of bail, §40-11-152. 
Guaranteed arrest or bail bond 
certificate. 

Acceptance in lieu of cash bail. 

When authorized, §40-11-146. 

Defined, §40-11-145. 

Hearings. 

Conditions of release of person arrested 
where family or household member 
victim of crime, §40-11-150. 

Surrender of defendant by bail bondsman 
or surety, §40-11-137. 

Indictments. 
Taking bail after indictment, §40-11-109. 
Insurance. 
Bondsmen. 
Exclusion from insurance company laws, 
§40-11-302. 
Jailers. 
Disqualification as bondsmen, §40-11-128. 
Judgments and decrees. 
Execution on judgment, §40-11-140. 
Judicial commissioners. 
Duty to set bonds and recognizances, 
§40-5-201. 
Jury. 
Challenge of juror acting as bail, 
§40-18-105. 
Kidnapping. 
Release of defendant on bail. 
Notice to hostage, victim or family, 
§40-11-106. 
Pending appeal. 
Notice to hostage, victim or family, 
§40-11-113. 
Limitation of actions. 

Failure to seek indictment against 
defendant covered by bond. 

Release of bail bondsmen or sureties from 
obligations, §40-11-138. 

Forfeiture of bail. 

Collection on bond forfeiture, time limit, 
§40-11-140. 
Magistrates. 

Authority to release defendants, §40-11-104. 

Authority to take bail, §40-11-106. 

Disqualification as bondsmen, §40-11-128. 
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BAIL AND RECOGNIZANCE —Cont’d 
Maximum amounts, §40-11-105. 
Mental health crisis response service, 
evaluation of defendants, §40-11-150. 

Mentally ill. 

Bail for persons under disability, 

§40-11-111. 

Minors. 

Bail for persons under disability, 

§40-11-111. 

Misdemeanors. 
Bondsmen. 
Bounty hunting, §40-11-318. 
Violations of provisions, §40-11-312. 
Notice. 
Arrest of bondsman, §40-11-319. 
Person employing bail bondsman, 
§40-11-151. 
Offenses bailable, §40-11-102. 
Own recognizance. 
Authority to release defendants, §40-11-104. 
Conditions on release, §40-11-116. 
Bail security required in lieu of, 
§40-11-117. 
Factors considered, §40-11-115. 
Failure to appear when released on own 
recognizance. 
Conditions for new bail, §40-11-104. 
Reasonable restrictions, §40-11-116. 
Police and other law enforcement 
officers. 
Disqualification as bondsmen, §40-11-128. 
Post-conviction procedure. 
During new trial or delayed appeal, 
§40-30-119. 
Preliminary examination, §40-10-104. 
Witnesses committed, §40-10-112. 
Prior arrests for certain offenses, 
determining existence, §40-11-142. 
Professional bondsmen, §§40-11-301 to 
40-11-320. 
Real property. 
Bail bonds secured by real estate, 

§40-11-122. 

Failure to appear when released on own 
recognizance. 

Conditions for new bail, §40-11-104. 
Execution on judgment, §40-11-140. 
Release of securities, §40-11-138. 

Release of bail bondsmen or sureties 
from obligations, §40-11-138. 
Relief on, §40-11-204. 
Revocation of bail. 
Felony conviction. 
Admitted to bail pending appeal, 
§40-11-113. 
Release during trial, violation during period 
of release, §40-11-141. 
Right to bail, §40-11-105. 
Sheriffs. 
Arrest of defendant by bail bondsman or 
surety. 
Sheriff assisting bail bondsman or surety 
in arrest, §§40-11-134, 40-11-135. 
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BAIL AND RECOGNIZANCE —Cont’d 
Sheriffs —Cont’d 
Authority to take bail, §40-11-106. 
Disqualification as bondsmen, §40-11-128. 
Surrender of defendant to sheriff, 
§40-11-136. 
Supplemental nature of provisions, 
§40-11-103. 
Sureties. 
Arrest by defendant by bail bondsman or 
surety, §40-11-133. 
After payment of forfeiture, §40-11-133. 
Return of bail bond after arrest, 
§40-11-135. 
Sheriff assisting bail bondsman or surety 
in arrest, §40-11-134. 
Bail bonds secured by, §40-11-122. 
Failure to appear when released on own 
recognizance. 
Conditions for new bail, §40-11-104. 
Bondsmen. 
Acting as sureties, §40-11-302. 
Assignment of investment certificate by 
surety to state, §40-11-302. 
Examination, §40-11-123. 
Irregularities. 
Sureties not discharged by, §40-11-129. 
Sufficiency, §40-11-123. 
Surrender of defendant by bail 
bondsman or surety. 
Duty of bail bondsman or surety upon 
surrendering defendants, §40-11-137. 
Exoneration of bail bondsman or surety by, 
§40-11-132. 
Forfeiture of bail. 
Exoneration by, §40-11-208. 
Hearing, §40-11-137. 
Place for, §40-11-136. 
Reduction or refund of premium on bail, 
bond or surety, §40-11-315. 
Sheriffs. 
Surrender to be made to sheriff, 
§40-11-136. 
Unprofessional conduct by bondsmen. 
Surrender without cause, §40-11-126. 
Taking of bail, §§40-11-106 to 40-11-109. 
Authority to take bail, §40-11-106. 
Commitment. 
Taking bail after commitment, 
§40-11-108. 
Taking bail before commitment, 
§40-11-107. 
Indictment. 
Taking bail after indictment, §40-11-109. 
Title of act. 
Short title, §40-11-101. 
Traffic law or traffic ordinance 
violations. 
Guaranteed arrest or bail bond certificate 
in lieu of cash bail, §40-11-146. 
Trial. 
Release during trial, §40-11-141. 
Vehicular assault or homicide offender 


with prior alcohol-related conviction. 


Commission of crime while free on bail, 
§40-11-148. 
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BAIL AND RECOGNIZANCE —Cont’d 
Vehicular assault or homicide offender 
with prior alcohol-related conviction 
—Cont’d 
Due diligence in determining existence of 
prior arrests, §40-11-142. 
Special conditions of bail, §40-11-118. 
Violations of provisions, §40-11-312. 
Release during trial, violation during period 
of release, §40-11-141. 
Witnesses. 
Bail for material witnesses, §40-11-110. 
Written undertaking. 
Contents, §40-11-114. 


BAILIFFS. 
Jury trial of felony. 
Woman juror necessitates assignment of 
woman bailiff, §40-18-115. 


BANKRUPTCY AND INSOLVENCY. 
Bail and recognizance. 
Bondsmen. 
Discharge in bankruptcy. 
Disqualification of bondsman, 
§40-11-317. 


BATTERY. 
Sexual battery. 
Aggravated sexual battery. 
Fines, §40-24-108. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Victim under thirteen years of age. 

Evidence of prior conviction, 
§40-17-124. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Authority figures. 
Minor victim, 12 or younger. 

Evidence of prior conviction, 
§40-17-124. 

Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Fines, §40-24-108. 
Minor victims, 12 years old or less. 
Evidence of prior conviction, §40-17-124. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 


BENCH WARRANTS. 
Failure to appear in court, §§40-7-118, 
40-7-120. 


BOARDS AND COMMISSIONS. 
Adult offender supervision, compact for. 
Interstate commission for adult offender 
supervision, §40-28-401. 
Forfeitures of personal property 
including conveyances. 
Procedures applicable generally, 
§§40-33-201 to 40-33-217. 
Parole. 
Adult offender supervision, compact for. 
Interstate commission for adult offender 
supervision, §40-28-401. 
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BOARDS AND COMMISSIONS —Cont’d 
Post-conviction defender oversight 
commission, §§40-30-201 to 40-30-210. 
Probation and parole. 
Adult offender supervision, compact for. 
Interstate commission for adult offender 
supervision, §40-28-401. 


BOATS. 
Alcoholic beverages. 
Homicide. 
Vehicular homicide. 
Offender with prior alcohol-related 
conviction. 
Commission of crime while free on 
bail, §40-11-148. 
Due diligence in determining 
existence of prior arrests, 
§40-11-142. 


Special conditions of bail, §40-11-118. 


Confiscation. 
Conveyances used in robbery, burglary, 
theft or sexual offenses. 
Generally, §§40-33-101 to 40-33-111. 
Personal property forfeitures including 
conveyances generally, §§40-33-201 to 
40-33-2177. 
Criminal law and procedure. 
Homicide. 
Vehicular homicide. 
Offender with prior alcohol-related 
conviction. 
Commission of crime while free on 
bail, §40-11-148. 
Due diligence in determining 
existence of prior arrests, 
§40-11-142. 


Special conditions of bail, §40-11-118. 


Drugs. 
Homicide. 
Vehicular homicide. 
Offender with prior alcohol-related 
conviction. 

Commission of crime while free on 
bail, §40-11-148. 

Due diligence in determining 
existence of prior arrests, 
§40-11-142. 


Special conditions of bail, §40-11-118. 


Drunkenness. 
Homicide. 
Vehicular homicide. 
Offender with prior alcohol-related 
conviction. 

Commission of crime while free on 
bail, §40-11-148. 

Due diligence in determining 
existence of prior arrests, 
§40-11-142. 


Special conditions of bail, §40-11-118. 


Forfeiture of conveyances used in 
robbery, burglary, theft or sexual 
offenses, §§40-33-101 to 40-33-111. 

Forfeiture of personal property 
including conveyances generally, 
§§40-33-201 to 40-33-217. 
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BOATS —Cont’d 
Forfeitures. 
Conveyances used in robbery, burglary, 
theft or sexual offenses. 
Generally, §§40-33-101 to 40-33-111. 
Personal property including conveyances 
generally, §$40-33-201 to 40-33-217. 
Homicide. 
Vehicular homicide. 
Offender with prior alcohol-related 
conviction. 
Commission of crime while free on bail, 
§40-11-148. 
Due diligence in determining existence 
of prior arrests, §40-11-142. 
Special conditions of bail, §40-11-118. 
Intoxication. 
Homicide. 
Vehicular homicide. 
Offender with prior alcohol-related 
conviction. 
Commission of crime while free on 
bail, §40-11-148. 
Due diligence in determining 
existence of prior arrests, 
§40-11-142. 
Special conditions of bail, §40-11-118. 
Vehicular homicide. 
Offender with prior alcohol-related 
conviction. 
Commission of crime while free on bail, 
§40-11-148. 
Due diligence in determining existence of 
prior arrests, §40-11-142. 
Special conditions of bail, §40-11-118. 


BODY CAVITY SEARCHES, §40-7-121. 


BONDS, SURETY. 
Criminal forfeiture of personal property 
including conveyances. 
Bonding procedure to obtain possession of 
seized property, §40-33-208. 
Conveyances used in robbery or theft 
offenses. 
Claim of interest in conveyance subject to 
forfeiture, §40-33-108. 
Cost bond filed by person claiming in 
property seized, §40-33-107. 
Judicial commissioners. 
Duty to set bonds and recognizances, 
§40-5-201. 


BOOT CAMP. 
Age. 
Priority for eligibility for offenders between 
certain ages, §40-20-203. 
Child abuse and child neglect or 
endangerment. 
Excluded offenders, §40-20-205. 
Classification of offender. 
Prerequisite to eligibility, §40-20-204. 
Community services division. 
Release to division upon completion of 
program, §40-20-206. 
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BOOT CAMP —Cont’d 
Compietion of program. 
Release to community services division, 
§40-20-206. 
Department of correction. 
Placement in program, §40-20-202. 
Drug offenders. 
Eligibility of certain specially mitigated 
drug offenders, §40-20-207. 
Excluded offenders, §40-20-205. 
Eligibility for program, §§40-20-203 to 
40-20-205, 40-20-207. 
Classification of offender. 
Prerequisite to eligibility, §40-20-204. 
Drug offenders. 
Certain specially mitigated offenders 
eligible, §40-20-207. 
Excluded offenders, §40-20-205. 
Habitual criminals. 
Excluded offenders, §40-20-205. 
Obscenity. 
Excluded offenders, §40-20-205. 
Probation. 
Conditioning probation on completion of 
boot camp, §40-28-610. 
Release upon completion, §40-20-206. 
Revocation of release, §40-20-206. 
Sexual offenders. 
Excluded offenders, §40-20-205. 
Treatment programs. 
Participation in boot camp program, 
§40-20-202. 


BOUNTY HUNTERS, §§40-11-318, 
40-11-320. 


BREAKING AND ENTERING. 
Arrest. 
Escape. 
Breaking in to retake escaped prisoner, 
§40-7-115. 
Police officer. 
Authority to break in, §40-7-107. 
Private persons. 
Authority to break in, §40-7-112. 


BUGGING. 
Wiretapping and electronic surveillance 
generally, §§40-6-301 to 40-6-311. 


BURDEN OF PROOF. 
Criminal forfeiture of personal property 
including conveyances. 
Appeals, §40-33-213. 
State’s burden, §40-33-210. 
Post-conviction procedure, §40-30-110. 


BURGLARY AND RELATED OFFENSES. 
Confiscation. 

Forfeiture of conveyances used in robbery, 
burglary, theft or sexual offenses, 
§§40-33-101 to 40-33-111. 

Forfeiture of conveyances used in 
robbery, burglary, theft or sexual 
offenses, §§40-33-101 to 40-33-111. 


C 


CELLULAR TELEPHONES. 
Searches and seizures. 
Cellular telephone data. 
Warrant or consent requirement, 
§40-6-110. 


CERTIFICATES OF EMPLOYABILITY. 
Restoration of citizenship, §40-29-107. 


CERTIORARI. 
Suspended prosecution. 
Abuse of prosecutorial discretion, 
§40-15-105. 


CHECKS. 
Bad checks. 
Prosecution of fraud and economic crimes, 
§§40-3-201 to 40-3-210. 
Restitution program, §40-3-203. 
Worthless checks. 
Prosecution of fraud and economic crimes, 
§§40-3-201 to 40-3-210. 
Restitution program, §40-3-203. 


CHILD ABUSE AND CHILD NEGLECT 

OR ENDANGERMENT. 

Aggravated child abuse. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Bail. 
Conditions of release, §40-11-150. 
Boot camp. 
Excluded offenders, §40-20-205. 
Criminal law and procedure. 
Aggravated child abuse. 

Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Bail. 

Conditions on release, §40-11-150. 

Felonies. 
Aggravated child abuse. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 


CHILD SUPPORT. 
Elections. 
Restoration of voting rights to infamous 
crimes convicts. 
Application for registration card. 
Current status with child support 
obligations, §40-29-202. 


CHURCHES. 
Prostitution. 
Patronizing prostitution. 
Committed within one hundred feet of 
church. 
Child victim. 
Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 
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CHURCHES —Cont’d 
Sexual offenses. 
Prostitution. 
Patronizing prostitution. 
Committed within one hundred feet of 
church. 
Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 


CIRCUIT COURTS. 
Criminal procedure. 
Jurisdiction. 
Original jurisdiction, §§40-1-107, 
40-1-108. 
Rules of practice in trial of criminal cases. 
Adoption by judge, §40-18-102. 
State’s day. 
Designation by judge, §40-18-101. 
Jurisdiction. 
Criminal jurisdiction, §§40-1-107, 40-1-108. 


CITATIONS. 
Arrest. 
Use of citations in lieu of continued custody 
of arrested person, §40-7-118. 
Release citations for misdemeanants, 
§40-7-120. 


CITIZENS’ ARREST, §40-7-101. 
Breaking in. 
Authority of private persons, §40-7-112. 
Delivery of person arrested to officer, 
§40-7-113. 
Disposition of person arrested by private 
person, §40-7-113. 
Fees not allowed, §40-7-109. 
Grounds for arrest, §40-7-109. 
Notice of authority and grounds for 
arrest, §40-7-111. 
Theft. 
Detention of suspect by merchant, 
§40-7-116. 
Time for arrest, §40-7-110. 


CITIZENSHIP. 
Restoration of citizenship. 
Application. 
Time for, §40-29-101. 
Costs of proceedings, §40-29-104. 
District attorney general. 
Notice to, §40-29-103. 
Employability, certificate, $40-29-107. 
Infamous crimes. 
Felons convicted of infamous crimes after 
July 1, 1986, §40-29-105. 
Felons convicted of infamous crimes after 
July 1, 1996, §40-29-105. 
Jurisdiction, §40-29-101. 
Manslaughter. 
Pardon of manslaughter, §40-27-108. 
Non-violent offenders released or 
discharged. 
Information as to restoration of 
citizenship provided to, §40-29-106. 
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CITIZENSHIP —Cont’d 
Restoration of citizenship —Cont’d 
Petition, §40-29-102. 
Notice to district attorney general, 
§40-29-103. 
Proof, §40-29-102. 
Voting right restoration, §§40-29-101, 
40-29-105, 40-29-201 to 40-29-205. 
United States attorneys. 
Restoration of citizenship. 
Notice of petition, §40-29-103. 


CITY COURTS. 
Criminal jurisdiction, §40-1-107. 
Jurisdiction. 

Criminal jurisdiction, §40-1-107. 


CIVIL RIGHTS. 
Expunction of records. 
Conviction for protesting of racial 
segregation or racial discrimination, 
§40-32-101. 


CLAIMS AGAINST THE STATE. 
Costs. 
Criminal cases. 
Time for filing claims for costs against 
state, §40-25-144. 


CLEMENCY. 
Executive clemency. 
Commutations. 
Death penalty. 
Commutation on application for 
pardon, §40-27-105. 
Commutation on certificate of supreme 
court, §40-27-106. 
Power of governor to grant, §40-27-101. 
Reasons for granting. 
Record, §40-27-107. 
Victim of crime notification, §40-27-110. 
Death penalty. 
Commutation on application for pardon, 
§40-27-105. 
Commutation on certificate of supreme 
court, §40-27-106. 
Exoneration. 
When governor may grant, §40-27-109. 
Pardons. 
Conditions, §40-27-102. 
Death penalty. 
Commutation on application for 
pardon, §40-27-105. 
Manslaughter. 
Restoration of citizenship on pardon of 
manslaughter, §40-27-108. 
Power of governor to grant, §40-27-101. 
Conditional pardon, §40-27-102. 
Reasons for granting. 
Record, §40-27-107. 
Restrictions, §40-27-102. 
Victim of crime notification, §40-27-110. 
Warrant of governor. 
Conditional pardon, §40-27-102. 
Return of warrant, §40-27-103. 
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CLEMENCY —Cont’d 
Executive clemency —Cont’d 
Power of governor, §40-27-101. 

Conditional pardon, §40-27-102. 

Remission of imprisonment, §40-27-104. 
Record of reasons for clemency, §40-27-107. 
Remission of imprisonment, §40-27-104. 
Reprieve. 

Power of governor to grant, §40-27-101. 
Victim of crime notification, §40-27-110. 
Warrants. 

Conditional pardons, §40-27-102. 

Return of governor’s warrant, §40-27-103. 

Judicial recommendation of clemency. 
Bail and recognizance. 
Custody or appearance bond, §40-22-105. 
Discharge of bonds, §40-22-107. 
Commissioner of correction. 
Prisoner placed under commissioner, 
§40-22-104. 
Transmittal of documents and 
recommendations to, §40-22-103. 
Construction and interpretation. 
Liberal construction of provisions, 
§40-22-117. 
Governor. 

Notice of governor’s actions, §40-22-115. 

Power to pardon unaffected, §40-22-110. 

Transmittal of papers and 

recommendations to, §40-22-114. 
Guilty plea. 
Suspension of execution to permit 
application for pardon, §40-22-102. 
Pardons. 
Entry of pardons, §§40-22-107, 40-22-116. 
Execution of sentence in absence of parole 
or pardon, §40-22-106. 
Governor. 
Power to pardon unaffected, 
§40-22-110. 
Recommendation by board of paroles, 
§40-22-109. 
Suspension of execution to permit 
application for pardon, §40-22-102. 
Parole, §40-22-109. 
Entry of parole, §§40-22-107, 40-22-116. 
Execution of sentence in absence of parole 
or pardon, §40-22-106. 
Notice of grant of parole, §40-22-111. 
State parole officer. 
Duties, §40-22-112. 
Supervision by, §40-22-113. 
Supervision pending application, 
§40-22-108. 
Term. 
Maximum term, §40-22-110. 
Postponement of execution of sentence 
pending application for, §40-22-101. 
Supervision pending application, 
§40-22-108. 
Suspension of execution to permit 
application for pardon, §40-22-102. 
Transmittal of documents and 
recommendations to commissioner, 
§40-22-103. 
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CLEMENCY —Cont’d 
Judicial recommendation of clemency 
—Cont’d 
Transmittal of papers and recommendations 
to governor, §§40-22-114, 40-22-115. 


CLERKS OF COURT. 
Bail and recognizance. 
Bail by clerk, §40-11-105. 
Criminal law and procedure. 
Clerical omissions not constituting 
reversible error, §40-19-101. 
Forfeiture of fees by clerk, §40-19-102. 
Fees. 
Payment of fines, court-approved plan. 
Services in administering, §40-24-101. 
Fines. 
Fees. 
Services in administrating court-approved 
payment plan, §40-24-101. 
Penitentiary. 
Notice to commissioner of convicts for 
penitentiary, §40-23-106. 
Post-conviction procedure. 
Processing petitions. 
Generally, §40-30-105. 
Privilege tax upon conviction of crime. 
Collection, §40-24-107. 


COERCION. 
Criminal law and procedure. 
Sexual offenses. 
Rape. 
Fines, §40-24-108. 
Sexual battery. 
Fines, §40-24-108. 
Rape. 
Fines, §40-24-108. 
Sexual battery. 
‘Fines, §40-24-108. 
Sexual offenses. 
Rape. 
Aggravated rape. 
Fines, §40-24-108. 
Sexual battery. 
Fines, §40-24-108. 


COLLECTION SERVICES. 
Criminal law and procedure. 
Collection of fines and costs, §40-24-105. 


COMMON LAW. 
Indictments. 
Description of common-law crimes, 
§40-13-205. 


COMMUNICATIONS. 
Wiretapping and electronic surveillance, 
§§40-6-301 to 40-6-311. 


COMMUNITY SERVICE. 
Indigent defendants. 
Community service in lieu of full payment 
of court costs and litigation tax, 
§40-25-123. 


COMMUNITY SUPERVISION, 
PROBATION OR PAROLE 
PLACEMENT, §§40-28-301 to 40-28-306. 


INDEX 


COMPACTS. 


Adult offender supervision, §§40-28-401 to 


40-28-403. 
Offender seeking to transfer residence to 
another state. 
Application fee, §40-28-201. 
Detainers. 
Interstate compact on detainers, 
§§40-31-101 to 40-31-108. 
Parole. 
Adult offender supervision, §§40-28-401 to 
40-28-403. 
Offender seeking to transfer residence to 
another state. 
Application fee, §40-28-201. 


COMPETENCY OF COUNSEL. 
Post-conviction procedure. 
Generally, §§40-30-101 to 40-30-122. 


COMPROMISE AND SETTLEMENT. 
Court costs. 
Settlement of outstanding balance after 


default for 5 years or more, §40-24-105. 


Criminal forfeiture of personal property 
including conveyances. 
Settlement agreements, §40-33-212. 


COMPUTERS. 
Sexual exploitation of children. 
Subpoena for documents and records 
pertaining to Internet service account 
used in commission of offense, 
§40-17-125. 


CONCEALMENT. 
Limitation of prosecutions. 
Effect of concealment of crime, §40-2-103. 


CONFESSION OF JUDGMENT. 
Courts to allow when fine assessed, 
§40-24-103. 
Fines. 
Confession of judgment for fines, 
§40-24-103. 


CONFIDENTIALITY OF INFORMATION. 
Expunction of records. 
Clerk’s duties, §40-32-101. 
Grand jury. 
Investigative grand jury. 
Proceedings and documents, §§40-12-209 
to 40-12-211. 
Wiretapping and electronic surveillance, 
§40-6-304. 


CONFISCATION. 
Burglary offenses. 
Conveyances used in, §§40-33-101 to 
40-33-111. 
Criminal forfeiture. 
Generally, §§40-33-101 to 40-33-217. 
Robbery offenses. 
Conveyances used in, §§40-33-101 to 
40-33-111. 
Sexual offenses. 
Conveyances used in. 
Generally, §§40-33-101 to 40-33-111. 
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CONFISCATION —Cont’d « 
Stolen goods. 
Appraisal of confiscated stolen property, 
§40-17-118. 
Cataloguing confiscated stolen property, 
§40-17-118. 
Impounding beyond thirty days. 
Liability of authority holding property, 
§40-17-118. 
Requirements, §40-17-118. 
Photographing confiscated stolen property, 
§40-17-118. 
Theft offenses. 
Conveyances used in, §§40-33-101 to 
40-33-111. 


CONFLICTS OF INTEREST. 
Post-conviction defender, §40-30-207. 


CONSENT. 
Rape. 
Fines, §40-24-108. 
Searches and seizures. 
Cellular telephone data. 
Informed consent or search warrant 
requirement, §40-6-110. 
Sexual battery. 
Sexual contact accomplished without 
consent. 
Fines, §40-24-108. 


CONSERVATORS. 
Criminal law and procedure. 
Sentence of imprisonment in penitentiary. 
Removal from office, §40-20-115. 


CONSPIRACY. 
Grand jury. 

Persons guilty of conspiracy not competent 

to sit on grand jury, §40-12-102. 
Indictments. 

General allegations in conspiracy, 

§40-13-216. 
Jury. 

Persons guilty of conspiracy not competent 

to sit on grand jury, §40-12-102. 
White cap law. ; 

Conspiracy to take human life, inflict 
punishment or burn or destroy 
property. 

Indictments. 
Alleging conspiracy, §40-13-216. 


CONSTABLES. 
Bail and recognizance. 
Disqualification as bondsmen, §40-11-128. 


CONSTITUTIONAL RIGHT NOT 
RECOGNIZED AS EXISTING AT 
TIME OF TRIAL. 

Post-conviction procedure. 

Considering petition after time limitation, 
§40-30-102. 
Motion to reopen, §40-30-117. 


CONSTITUTIONAL RIGHTS DENIED. 
Post-conviction procedure. 
Generally, §§40-30-101 to 40-30-122. 
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CONSTRUCTION AND 
INTERPRETATION. 
Extradition. 
Uniformity of interpretation, §40-9-129. 
Grand jury. 
Investigative grand jury, §40-12-218. 
Parole. 


Executive pardoning power unabridged, 
§40-28-128. 


Wiretapping and electronic surveillance. 


Ambiguous provisions, §40-6-310. 


CONTEMPT. 
Arrest warrants. 
Copies. 
Knowing refusal to provide to defendant, 
§40-6-216. 
Criminal law and procedure. 
Post-conviction DNA evidence. 
Failure to preserve DNA specimen, 
§40-30-309. 
Grand jury. 
Investigative grand jury. 
Confidentiality of proceedings and 
documents. 
Breach of confidentiality. 
Criminal contempt, §40-12-211. 


Wiretapping and electronic surveillance. 


Disclosure of application or order 
authorizing electronic surveillance, 
§40-6-304. 


CONTINUANCES. 
Criminal law and procedure, §40-18-103. 
Prejudicial excitement, §40-14-108. 


CONTINUING EDUCATION. 
Bail bondsmen, §§40-11-401 to 40-11-405. 
Judicial commissioners, §40-1-111. 


CONTRACTS. 
Sentencing. 
Contract sentencing, §§40-34-101 to 
40-34-108. 


CONVICTIONS. 
Bail after conviction, §40-11-102. 
Bail bondsmen. 
Approval by court of record. 
Withholding, withdrawing or suspension 
of approval. 
Grounds, §40-11-125. 
Costs. 
Payment by defendant, §40-25-123. 
Several defendants, §40-25-124. 
Evidence. 
Sexual offenses. 
Minor victims, 12 or younger. 

Prior convictions, §40-17-124. 
Infamous crimes, §§40-20-112 to 40-20-114. 
Post-conviction procedure. 

Generally, §§40-30-101 to 40-30-122. 
Post-conviction defender oversight 

commission, §§40-30-201 to 40-30-210. 
Sexual offenses. 

Minor victims, 12 or younger. 


Evidence of prior convictions, §40-17-124. 


CORAM NOBIS. 
Writ of error coram nobis, §40-26-105. 


CORPORATIONS. 
Criminal law and procedure. 
Proof of incorporation. 
Charter as proof of incorporation, 
§40-17-117. 
Not required, §40-17-117. 


CORRECTIONS. 
Commissioner of correction. 
Sentencing. 
Contract sentencing. 
Authority to establish programs, 
§40-34-102. 
Rules and regulations. 
Promulgation, §40-34-102. 
Department of correction. 
Contract sentencing. 
Rules and regulations. 
Prisoners not exempt, §40-34-106. 
Sentencing. 
Contract sentencing. 
Prisoners not exempt from department 
regulations, §40-34-106. 
Sentencing. 
Contract sentencing, §§40-34-101 to 
40-34-108. 
Department of correction. 
Contract sentencing. 
Prisoners not exempt from regulations, 
§40-34-106. 


COSTS. 
Claims against the state. 
Criminal cases. 
Time for filing claims for costs against 
state, §40-25-144. 
Criminal law and procedure. 
Abandonment of prosecution. 
Taxing of costs on, §40-25-127. 
Bill of costs. 
Audit, §40-25-137. 
Certification, §40-25-136. 
Seal not required, §40-25-122. 
Errors on bills of costs. 
State pays county to correct, 
§40-25-139. 
Payment, §40-25-137. 
Claims against the state. 
Time for filing claims for costs against 
state, §40-25-144. 
Clerks of court. 
Certification as to items in bill of costs, 
§40-25-113. 
Collecting from inmate trust fund account, 
§40-25-143. 
Collection and refund of costs for which 
state not liable, §40-25-121. 
Collection of fines and costs, §40-24-105. 
Confession of judgment for fine and costs, 
§40-24-103. 
Conversion of pending costs into civil 
judgment upon release of defendant 
from sentence imposed, §40-24-105. 


INDEX 


COSTS —Cont’d 
Criminal law and procedure —Cont’d 

County liability, §§40-25-129, 40-25-130, 
40-25-132. 

Costs included, §40-25-133. 

Defendants. 

Indigent defendants. 

Community service in lieu of full 
payment of costs and litigation tax, 
§40-25-123. 

Suspension of costs and litigation tax 
for, §40-25-123. 

Payment by defendant, §40-25-123. 

Costs where several defendants, 
§40-25-124. 

Discretion of court in controlling taxation of 
costs, §40-25-114. 

Distribution of costs collected, §40-25-135. 

Judgment for costs, §40-25-134. 

Jury expenses. 

Misdemeanor cases. 

Certification of jury expenses, 
§40-25-115. 

Required for payment, §40-25-116. 

Refund of expenses collected from 
defendant, §40-25-117. 

Malicious or frivolous prosecution, 
§40-25-126. 

Taxing of costs on, §40-25-126. 

Peace warrant, §40-25-125. 

Costs on, §40-25-125. 

Remission of costs collected, §40-25-135. 

Restoration of citizenship, §40-29-104. 

Restricted drivers’ license, application upon 
revocation for failure to pay costs, 
§40-24-105. 

Settlement by defendant. 

Taxing prosecutor where defendant has 
made settlement, §40-25-128. 

Settlement of outstanding balance after 
default for 5 years or more, §40-24-105. 

State liability, §§40-25-129 to 40-25-131. 

Costs included, §40-25-133. 

Suspension of driver’s or chauffeur’s license 
for failure to pay costs, §40-24-105. 
Taxation of final costs to state, §40-25-120. 

Transfer of cases to federal court. 

Felony cases, §40-25-140. 
Misdemeanor cases, §40-25-141. 
Payment to federal authorities, 
§40-25-142. 
What constitutes, §40-25-104. 
Judgments and decrees. 

Conversion of pending criminal costs into 
civil judgment upon release of 
defendant from sentence imposed, 
§40-24-105. 

Post-conviction procedure. 

Costs taxed as in criminal cases, 

§40-30-111. 


COUNTERFEITING. 
Indictments. 
Intent to pass counterfeit money, 
§40-13-215. 
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COUNTIES. 
Bail and recognizance. 

Admission to bail after arrest in one county 
upon warrant issued in another county, 
§40-11-147. 

Domestic abuse magistrates, §40-1-111. 
Judicial commissioners, §§40-1-111, 
40-5-201 to 40-5-204. 
Appointment. 
Majority of general sessions judges to 
appoint, §40-5-204. 
Arrest warrants. 
Duty to issue, §40-5-201. 

Bonds. 

Duty to set bonds and recognizances, 
§40-5-201. 

Compensation, §§40-1-111, 40-5-203. 

Continuing education, §40-1-111. 

Creation of position, §40-5-201. 

Domestic abuse magistrates, §40-1-111. 

Duties, §§40-1-111, 40-5-201. 

Eligibility for appointment, §40-5-202. 

Fees, §40-5-203. 

Generally, §40-1-111. 

General sessions judges. 

Judicial commissioners appointed by 
majority of judges, §40-5-204. 
Mittimus. 
Duty to issue, §40-5-201. 
Term of office, §§40-1-111, 40-5-202. 


COURT OF CRIMINAL APPEALS. 
Attorneys at law. 

Counsel for indigent defendants. 
Compensation allowable, §40-14-207. 
General provisions, §§40-14-201 to 

40-14-210. 
Indigent persons. 

Counsel for indigent defendants. 

Compensation allowable, §40-14-207. 
Post-conviction procedure. 

Appeal after final judgment. 

Taken to court of criminal appeals, 
§40-30-116. 


COURT REPORTERS. 
Criminal defendant’s rights, §§40-14-301 
to 40-14-317. 
Auxiliary reporter, §40-14-304. 
Combination of duties among reporter and 
other officers of court, §40-14-305. 
Compensation of reporters, §40-14-311. 
Definitions, §40-14-301. 
Designation of reporter, §40-14-302. 
Duties of reporter, §40-14-307. 
Entitlement of defendant to court reporter, 
§40-14-317. 
Equipment for reporting, §40-14-314. 
Fees. 
Rules and regulations to implement, 
§40-14-313. 
Transcripts, §40-14-312. 
Indigent defendants, §40-14-312. 
Habeas corpus proceedings, §40-14-308. 
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COURT REPORTERS —Cont’d 
Criminal defendant’s rights —Cont’d 
Indigent defendants. 
Transcripts, §40-14-312. 
Methods of reporting, §40-14-306. 
Private reporter, §40-14-307. 
Qualifications of reporter, §40-14-303. 
Rules and regulations, §40-14-313. 
Supervision of reporter, §40-14-310. 
Transcripts. 
Fees, §40-14-312. 
Indigent defendants. 

Fee paid by state, §40-14-312. 
Partial transcript of record, §40-14-309. 
Verbatim. 

Contracts authorized for verbatim 

transcripts without using court 
reporters, §40-14-315. 
Post-conviction procedure. 
Appointment of reporter for indigent 
petitioner. 
Reimbursement, §40-30-115. 


COURTS. 
Bail and recognizance. 

Trial court. 

Authority to release defendants, 
§40-11-104. 

Court reporters. 

Criminal defendants’ rights, §§40-14-301 to 

40-14-317. 


COURTS OF GENERAL SESSIONS. 
Appeals. 
Criminal proceedings, §§40-4-110 to 
40-4-112. 
Arrest warrants. 
Authority of clerks and deputies of general 
sessions courts, §40-6-214. 
Bail and recognizance, §40-4-117. 
Criminal law and procedure. 
Appeals, §40-4-110. 
Bail pending appeal, §40-4-111. 
Right to appeal regardless of plea, 
§40-4-112. 
Bail and recognizance, §40-4-117. 
Forfeiture, §40-4-117. 
Effect of provisions. 
Effect on private acts and city charters, 
§40-4-124. 
Fines and costs. 
Distribution of fines and forfeitures, 
§40-4-123. 
Execution for, §40-4-108. 
Payment, §40-4-106. 
Security, §40-4-107. 
Grand jury. 
Investigation by, §40-4-102. 
Summoning, §40-4-101. 
Judicial commissioners. 
Appointment, §40-1-111. 
Jurisdiction, §§40-1-109, 40-1-110. 
Counties of 370,000 to 400,000, 
§40-4-121. 
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COURTS OF GENERAL SESSIONS 
—Cont’d 
Criminal law and procedure —Cont’d 
Jurisdiction —Cont’d 
Municipal courts divested of jurisdiction, 
§40-4-122. 
Original jurisdiction, §§40-1-107, 
40-1-109. 
Neglect of duty. 
Liability, §40-4-116. 
Notice of trial to victim of personal violence, 
§40-4-105. 
Plea of guilty. 
Proceedings on, §40-4-103. 
Preliminary proceedings. 
Powers, §40-4-101. 
Jurisdiction. 
Criminal jurisdiction, §§40-1-109, 40-1-110. 
Counties of 370,000 to 400,000, 
§40-4-121. 
Municipal courts divested of jurisdiction, 
§40-4-122. 
Original jurisdiction, §§40-1-107, 
40-1-109. 
Misdemeanors. 
Criminal proceedings. 
Neglect of duty, §40-4-116. 


CRIMINAL FORFEITURE, §§40-33-101 to 
40-33-217. 
Affidavit in support of forfeiture 
warrant, §40-33-204. 
Annual seizure report to general 
assembly, §40-33-216. 
Appeals. 
Forfeiture warrant, appeal, §40-33-204. 
Venue, §40-33-213. 
Applicability of provisions, §40-33-201. 
Application for forfeiture warrant, 

~ §40-33-204. 
Attorneys’ fees. 

Bad faith. 

Action against seizing authority in cases 
of, §40-33-215. 
Return of property ordered. 
Award of fees against seizing agency, 
§40-33-217. 
Review court reversing forfeiture order. 
Award of attorney fees incurred during 
administrative proceeding and 
appeal, §40-33-213. 
Bond by claimant, §40-33-206. 

Conveyances used in robbery or theft 

offenses, §§40-33-107, 40-33-108. 
Bonding procedure for possession of 
property, §40-33-208. 
Burden of proof by preponderance of 
evidence, §40-33-210. 
Burden of proof on review, §40-33-213. 
Burglary. 

Conveyances used in robbery, burglary, 
theft or sexual offenses, §§40-33-101 to 
40-33-111. 

Circuit court or chancery court of 
Davidson county. 
Notice of review, §40-33-213. 
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CRIMINAL FORFEITURE —Cont’d 

Claims, §40-33-206. 

Conveyances used in robbery, burglary, 
theft or sexual offenses, §§40-33-101 to 
40-33-111. 

Attorneys’ fees. 

Lien for fees of attorney for accused, 
§40-33-111. 
Bond by claimant to property, §§40-33-107, 
40-33-108. 
Claim to property, §40-33-107. 
Allowance of claim, §40-33-108. 
Claim not filed, §40-33-109. 

Commencement of action for determination 

of forfeiture, §40-33-103. 
Conveyance removal, §40-33-105. 
Conveyances subject to forfeiture, 

§40-33-101. 

Disposition of conveyance, §40-33-110. 

Claim not filed, §40-33-109. 

Duty of seizing authority, §40-33-104. 

Hearing on claim to property, §40-33-107. 

Jurisdiction over disposition of conveyance, 

§40-33-106. 

Lien for fees of attorney for accused, 

§40-33-111. 

Possession of conveyance claims, 

§40-33-108. 

Procedure for determination of forfeiture, 

§40-33-107. 

Proceeds of sale of forfeited conveyance, 

§40-33-110. 

Prompt institution of proceeding, 

§40-33-103. 

Removal of conveyance, §40-33-105. 

Replevin prohibited, §40-33-104. 

Sale of seized conveyances, §40-33-107. 

Seizure, §40-33-102. 

Subject to forfeiture, §40-33-101. 
Co-owner’s interest forfeited, §40-33-210. 
Damages. 

Bad faith. 

Cause of action against seizing authority, 
§40-33-215. 

Definitions, §40-33-202. 

Determination of owner of conveyance, 
§40-33-203. 

Disposition of forfeited property, 
§40-33-211. 

Expenses of storage, transportation and 
other costs. 

Adjudged as part of cost of proceedings, 

§40-33-210. 

Forfeiture warrant, §40-33-204. 

Notice of forfeiture warrant hearing, 

§40-33-203. 

Hearing officer, §40-33-209. 

Hearings, §40-33-210. 

Conduct, §40-33-209. 

Date, §40-33-207. 

Indicia of ownership, §40-33-204. 

Indigent persons filing claims, §40-33-206. 
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CRIMINAL FORFEITURE —Cont’d 

In forma pauperis. 

Filing of claim by indigent persons, 
§40-33-206. 

Notice of forfeiture warrant hearing, 
§40-33-203. 

Notice of review, §40-33-213. 

Notice of seizure, §40-33-203. 

Offenses to which provisions applicable, 
§40-33-201. . 

Possession of property. 

Bonding procedure, §40-33-208. 

Proceeds from seizures, confiscations 
and sales, §40-33-211. 

Proof of security interest, §40-33-205. 

Receipt titled notice of seizure, 
§40-33-203. 

Reports. 

Annual seizure report to general assembly, 
§40-33-216. 

Robbery. 

Conveyances used in robbery, burglary, 
theft or sexual offenses, §§40-33-101 to 
40-33-111. 

Rules. 

Promulgation by agencies. 

Authorized to conduct forfeiture, 
§40-33-214. 

Security interests, §40-33-205. 

Judge to question seizing officer, 
§40-33-204. 

Secured party’s interest forfeited, 
§40-33-210. 

Seizure, §40-33-203. 

Conveyances used in robbery or theft 
offenses, §40-33-102. 

Use of vehicles by state, county or 
municipal agency, §40-33-211. 

Settlement agreement, §40-33-212. 

Sexual offenses. 

Conveyances used in robbery, burglary, 
theft or sexual offenses, §§40-33-101 to 
40-33-111. 

Stenography or court reporter to take 
stenographic records of evidence, 
§40-33-209. 

Theft. 

Conveyances used in robbery, burglary, 
theft or sexual offenses, §§40-33-101 to 
40-33-111. 

Venue. 

Notice of review, §40-33-213. 

Warrant, §40-33-204. 

Notice of forfeiture warrant hearing, 
§40-33-203. 


CRIMINAL HISTORY RECORDS 
CHECKS. 
Bail and recognizance. 
Bondsmen. 
Criminal history of applicant to become. 
Application to set forth, §40-11-317. 
Bounty hunters, §40-11-318. 
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CRIMINAL HISTORY RECORDS 
CHECKS —Cont’d 
Removal of expunged records, §40-32-102. 


CRIMINAL INJURIES COMPENSATION. 
Criminal injuries compensation fund. 
Probation and parole. 
Employed releasees. 

Contributions to supervision and 
rehabilitation funds and criminal 
injuries compensation fund, 
§40-28-201. 

Hardship defined, §40-28-202. 

Post-conviction DNA evidence. 
Payment for DNA analysis, §40-30-313. 
Privilege taxes, §40-24-107. 


CRIMINAL LAW AND PROCEDURE. 
Aggravated child abuse and child neglect 
or endangerment. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Aggravated statutory rape. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Aircraft. 
Vehicular homicide. 
Offender with prior alcohol-related 
conviction. 
Commission of crime while free on bail, 
§40-11-148. 
Due diligence in determining existence 
of prior arrests, §40-11-142. 
Special conditions of bail, §40-11-118. 
Alcoholic beverages. 
Homicide. 
Vehicular homicide. 
Offender with prior alcohol-related 
conviction. 
Commission of crime while free on 
bail, §40-11-148. 
Due diligence in determining 
existence of prior arrests, 
§40-11-142. 
Special conditions of bail, §40-11-118. 
Appeals. 
General sessions courts. 
Right to appeal regardless of plea, 
§40-4-112. 
Imprisonment. 
Commencement of term pending appeal, 
§40-26-101. 
Post-conviction DNA evidence, §§40-30-301 
to 40-30-313. 
Transcripts. 
Generally, §§40-14-301 to 40-14-317. 
Writ of error coram nobis, §40-26-105. 
Arrest. 
Citations. 
Use of citation in lieu of continued 
custody of arrested persons. 
Failure to appear, §40-7-118. 
Attorneys at law. 
Appointment of counsel by court, 
§40-14-103. 
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CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Attorneys at law —Cont’d 
Counsel for indigent defendants. 
Affidavit of indigency, §40-14-202. 
Appeals. 

Appointee to represent indigent 

throughout appeal, §40-14-203. 
Appointment. 

Proceedings for writs, §40-14-204. 

Public defender or competent attorney, 
§40-14-202. 

Withdrawal of counsel. 

Appointment of successor, 
§40-14-205. 
Compensation, §40-14-207. 

Application to appellate court for, 
§40-14-208. 

Application to trial court for, 
§40-14-208. 

Payments by or for accused stated and 
considered, §40-14-208. 

Coram nobis. 

Proceedings for writ of error coram 

nobis, §40-14-204. 
Costs. 

Charges for defraying costs of 
representing indigent defendants, 
§40-14-210. 

Payment of portion of costs by accused, 
§40-14-202. 

Definitions, §40-14-201. 
Determination of indigency, §40-14-202. 

Proceedings for writs, §40-14-204. 

Habeas corpus. 

Proceedings for writ of habeas corpus, 
§40-14-204. 

Investigative or expert services, 
§40-14-207. 
Legal aid agency. 

Recommendation of attorneys, 

§40-14-202. 
Minutes of court. 

Appointment of counsel to be entered, 
§40-14-202. 

Necessary services for indigent 
defendants, §40-14-207. 

Opportunity to prepare case, §40-14-202. 

Post-conviction procedure. 

Completion of incomplete petition, 
§40-30-106. 

Post-conviction defender oversight 
commission, §§40-30-201 to 
40-30-210. 

Preliminary order to direct, §40-30-107. 

Reimbursement, §40-30-115. 

Verified statement of dates and times 
counsel consulted petitioner, 
§40-30-111. 

Public defenders. 

Appointment, §40-14-202. 

Defined, §40-14-201. 

Reimbursement, §40-14-209. 
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CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Attorneys at law —Cont’d 
Counsel for indigent defendants —Cont’d 
Reimbursement of expenses. 
Application to appellate court for, 
§40-14-208. 
Application to trial court for, 
§40-14-208. 
Generally, §40-14-207. 
Payments by or for accused, 
§40-14-208. 
Public defenders, §40-14-209. 
Rules to be prescribed by supreme 
court, §40-14-206. 
Replacement by court, §40-14-205. 
Representation of indigent throughout 
trial and appeal, §40-14-203. 
Rules and regulations. 
Reimbursement of expenses, 
§40-14-206. 
Trial. 
Appointee to represent indigent 
throughout trial, §40-14-203. 
Withdrawal of counsel, §40-14-205. 
Appointment of successor, §40-14-205. 
Writs. 
Proceedings for writs, §40-14-204. 
Preliminary examination. 
Notice of right to counsel, §40-10-101. 
Time allowed to procure counsel, 
§40-10-102. 
Right to counsel, §§40-14-101, 40-14-102. 
Access of counsel to defendant, 
§40-14-104. 
Appointment of counsel by court, 
§40-14-103. 
Attorneys’ fees. 
Counsel for indigent defendants. 
Compensation, §40-14-207. 
Felonies. 
Indigents charged with felonies, 
§40-14-208. 
Bail and recognizance. 
Vehicular assault or homicide offender with 
prior alcohol-related conviction. 
Commission of crime while free on bail. 
Tampering, removing or vandalizing 
device, §40-11-148. 
Due diligence in determining existence of 
prior arrests. 
Tampering, removing or vandalizing 
device, §40-11-142. 
Special conditions of bail. 
Tampering, removing or vandalizing 
device, §40-11-118. 
Battery. 
Sexual battery. 
Aggravated sexual battery. 
Fines, §40-24-108. 
Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 
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CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Battery —Cont’d 
Sexual battery —Cont’d 
Aggravated sexual battery —Cont’d 
Victim under thirteen years of age. 
Evidence of prior conviction, 
§40-17-124. 
Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 
Authority figure perpetrating. 
Minor victim, 12 or younger. 
Evidence of prior conviction, 
§40-17-124. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Fines, §40-24-108. 
Minor victims, 12 years old or less. 

Evidence of prior conviction, 
§40-17-124. 

Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Boats. 
Homicide. 
Vehicular homicide. 

Offender with prior alcohol-related 

conviction. 
Commission of crime while free on 
bail, §40-11-148. 
Due diligence in determining 
existence of prior arrests, 
§40-11-142. 
Special conditions of bail, §40-11-118. 
Bounty hunting, §40-11-318. 
Child abuse and child neglect or 
endangerment. 
Aggravated child abuse and child neglect or 
endangerment. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Circuit courts. 
Jurisdiction, §§40-1-107, 40-1-108. 
Rules of practice in trial of criminal cases. 
Adoption by judge, §40-18-102. 
State’s day. 
Designation by judge, §40-18-101. 
Citizenship. 
Restoration of citizenship. 
General provisions, §§40-29-101 to 
40-29-107. 
Voting rights restoration, §§40-29-101, 
40-29-105, 40-29-201 to 40-29-205. 
Clerks of court. 
Clerical omissions not constituting 
reversible error, §40-19-101. 
Forfeiture of fees by clerk, §40-19-102. 
Loss of fees by clerk’s neglect, §40-25-108. 
Coercion. 
Sexual offenses. 
Rape. 
Fines, §40-24-108. 
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CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Coercion —Cont’d 
Sexual offenses —Cont’d 
Sexual battery. 
Fines, §40-24-108. 
Collection services. 
Collection of fines and costs, §40-24-105. 
Conduct of another. 
Statutory rape victim, §40-17-121. 
Confession of judgment. 
Courts to allow when fine assessed, 
§40-24-103. 
Confiscation. 
Conveyances used in robbery, burglary, 
theft or sexual offenses. 
Generally, §§40-33-101 to 40-33-111. 
Generally, §§40-33-201 to 40-33-217. 
Continuances, §40-18-103. 
Prejudicial excitement, §40-14-108. 
Controlled substances. 
Registration. 
Fraud by registrants. 
Expunction of records, §40-32-101. 
Convictions. 

Bail after conviction, §40-11-102. 

Costs. 

Payment by defendant, §40-25-123. 
Costs where several defendants, 
§40-25-124. 

Infamous crimes, §40-20-112. 
Disqualification from office, §40-20-114. 
Judgment to be sent to election 

commission, §40-20-113. 
Corporations. 
Proof of incorporation. 
Charter as proof of incorporation, 
§40-17-117. 
Not required, §40-17-117. 
Costs. 

Abandonment of prosecution. 
Taxing of costs on, §40-25-127. 

Bill of costs. 

Audit, §40-25-137. 
Certification, §40-25-136. 
Seal not required, §40-25-122. 
Errors on bills of costs. 
State to pay county to correct, 
§40-25-139. 
Payment, §40-25-137. 

Claims against the state. 

Time for filing claims for costs against 
state, §40-25-144. 

Clerks of court. 

Certification as to items in bill of costs, 
§40-25-113. 


Collecting from inmate trust fund account, 


§40-25-143. 
Collection and refund of costs for which 
state not liable, §40-25-121. 
Collection of fines and costs, §40-24-105. 
Confession of judgment for fine and costs, 
§40-24-103. 
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CRIMINAL LAW AND PROCEDURE 


—Cont’d 


Costs —Cont’d 


Conversion of pending costs into civil 
judgment upon release of defendant 
from sentence imposed, §40-24-105. 

County liability, §§40-25-129, 40-25-130, 
40-25-132. 

Costs included, §40-25-133. 

Defendants. 

Indigent defendants. 

Community service in lieu of full 
payment of costs and litigation tax, 
§40-25-123. 

Suspension of costs and litigation tax 
for, §40-25-123. 

Payment by defendant, §40-25-123. 

Costs where several defendants, 
§40-25-124. 

Discretion of court in controlling taxation of 
costs, §40-25-114. 

Distribution of costs collected, §40-25-135. 

Indigent persons. 

Charges for defraying costs of 
representing indigent defendants, 
§40-14-210. 

Judgment for costs, §40-25-134. 

Jury expenses. 

Misdemeanor cases. 

Certification of jury expenses, 
§40-25-115. 

Required for payment, §40-25-116. 

Refund of expenses collected from 
defendant, §40-25-117. 

Malicious or frivolous prosecution, 
§40-25-126. 

Taxing of costs on, §40-25-126. 


Peace warrant, §40-25-125. 


Costs on, §40-25-125. 

Post-conviction procedure. 

Costs taxed as in criminal cases, 
§40-30-111. 

Privilege tax collected in addition to costs 
and fees, §40-24-107. 

Remission of costs collected, §40-25-135. 

Restoration of citizenship, §40-29-104. 

Restricted drivers’ license, application upon 
revocation for failure to pay costs, 
§40-24-105. 

Settlement by defendant. 

Taxing prosecutor where defendant has 
made settlement, §40-25-128. 

Settlement of outstanding balance after 
default for 5 years or more, §40-24-105. 

State liability, §§40-25-129 to 40-25-131. 

Costs included, §40-25-133. 

Suspension of operator’s or chauffeur’s 
license for failure to pay costs, 
§40-24-105. 

Taxation of final costs to state, §40-25-120. 

Transfer of cases to federal court. 

Felony cases, §40-25-140. 
Misdemeanor cases, §40-25-141. 
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CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Costs —Cont’d 
Transfer of cases to federal court —Cont’d 
Payment to federal authorities, 
§40-25-142. 
What constitutes, §40-25-104. 
Courts of general sessions. 
Criminal proceedings, §§40-4-101 to 
40-4-124. 
Criminal responsibility. 
Conduct of another. 
Statutory rape victim, §40-17-121. 
Statutory rape victim, §40-17-121. 
Definitions. 
Convicted, §40-24-108. 
Counsel for indigents charged with felonies, 
§40-14-201. 
Transcripts, §40-14-301. 
Witnesses. 
Attendance. 
Uniform law to secure attendance of 
witnesses, §40-17-202. 
Deposits. 
Prosecution. 
Fraud and economic crimes. 
Fees, §40-3-207. 
Dismissal. 
Default of defendant. 
Proceeding with case after defendant 
retaken, §40-15-101. 
Striking case from docket, §40-15-101. 
Expunction of records. 
Generally, §§40-32-101 to 40-32-104. 
Grounds, §40-32-101. 
Post-conviction procedure. 
Dismissal of petition. 
Assertion of grounds by district 
attorney general, §40-30-108. 
Preliminary considerations by trial 
judge, §40-30-106. 
Prehearing procedure, §40-30-109. 
Suspended prosecution, expiration of period 
of suspension, §40-15-105. 
Diversion. 
Pretrial diversion. 
General provisions, §§40-15-101 to 
40-15-107. 
DNA analysis. 
Post-conviction DNA evidence, §§40-30-301 
to 40-30-313. 
Dockets. 
Retiring cases from docket, §40-15-101. 
Domestic abuse. 
Guilty plea. 
Firearms, notice to defendant as to 
restrictions, §40-14-109. 
Notice of effect, §40-14-109. 
Magistrates, §40-1-111. 
Drugs. 
Controlled substances. 
Registration. 
Fraud by registrants. 
Expunction of records, §40-32-101. 


CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Drunkenness. 
Homicide. 
Vehicular homicide. 

Offender with prior alcohol-related 

conviction. 
Commission of crime while free on 
bail, §40-11-148. 
Due diligence in determining 
existence of prior arrests, 
§40-11-142. 
Special conditions of bail, §40-11-118. 
Elections. 

Restoration of voting rights to convicts of 
infamous crimes, §§40-29-101, 
40-29-105, 40-29-201 to 40-29-205. 

Voter fraud, reward for reporting, 
§40-8-106. 

Electronic surveillance. 

Generally, §§40-6-301 to 40-6-311. 

Evidence. 
Corporations. 
Proof of incorporation. 

Charter as proof of incorporation, 
§40-17-117. 

Not required, §40-17-117. 

Post-conviction DNA evidence, §§40-30-301 
to 40-30-3138. 

Sexual offenses. 

Minor victims, 12 or younger. 

Prior convictions, §40-17-124. 

Stolen property. 

Appraisal of confiscated stolen property, 
§40-17-118. 

Cataloguing of confiscated stolen 
property, §40-17-118. 

Impounding beyond thirty days. 

Liability of authority holding property, 
§40-17-118. 

Requirements, §40-17-118. 

Photographing of confiscated stolen 
property, §40-17-118. 

Subpoenas. 

Production of documentary evidence and 
objects. 

Procedure for obtaining subpoena for 
production of documentary and 
other tangible evidence, 
§40-17-123. 

Voice stress analysis. 

Inadmissible in criminal proceedings, 
§40-17-101. 
Exoneration. 

Advice to governor, §40-28-126. 

Victim of crime notification, §40-27-110. 

When governor may grant, §40-27-109. 

Expunction of records, §§40-15-101, 
40-32-101. 

Destruction of records upon dismissal or 
acquittal, §§40-32-101 to 40-32-104. 

Suspended prosecution, dismissal of 
warrant or charge, §40-15-105. 
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CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Family law. 
Offenses against family. 
Incest. 
Fines, §40-24-108. 
Minor victim, 12 or younger. 
Evidence of prior conviction, 
§40-17-124. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Fees. 
Authorization. 
Express authorization required, 
§40-25-102. 
Boarding juries and prisoners under 
indictment. 
Bill of fees. 
Contents, §40-25-119. 
Certification of fees for, §40-25-118. 
Clerks of court. 
Clerical omissions not constituting 
reversible error. 
Forfeiture of fees by clerk, §40-19-102. 


Loss of fees by clerk’s neglect, §40-25-108. 


Distribution of fees collected, §40-25-135. 
Escape of prisoner. 
Allowance of fees despite escape, 
§40-25-110. 
Expunction of records. 
Petition by defendant, §40-32-101. 
General provisions as to fees. 
Applicability, §40-25-101. 
Loss of fees. 
Clerk’s neglect, §40-25-108. 
Escape of prisoner, §40-25-110. 
Officers acting in lieu of named officers, 
§40-25-103. 
Privilege tax collected in addition to costs 
or fees, §40-24-107. 
Prosecution. 
Prosecutor not entitled to fees, 
§40-25-105. 
Remission of fees collected, §40-25-135. 
Service of process. 
Fees on unserved process, §40-25-109. 
Sheriffs. 
Allowance of fees despite escape, 
§40-25-110. 
Escape of prisoner. 
Fees lost by, §40-25-110. 
Service of process. 
Fees on unserved process, §40-25-109. 


Transportation of prisoner, §§40-25-109 to 


40-25-112. 
Limited to code provisions, §40-25-112. 
Transportation of prisoners. 
Sheriffs fees, §§40-25-109 to 40-25-112. 
Limitation on charges, §§40-25-111, 
40-25-112. 
Payment, §40-25-111. 


Warrants payable to person entitled to fees, 


§40-25-138. 


CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Fiduciaries. 
Sentence of imprisonment in penitentiary. 
Removal from office, §40-20-115. 
Fines. 
Collection of fines, costs and litigation 

taxes, §40-24-105. 

Failure to pay fines, §40-24-104. 
Payment of fines, manner of payment, 
§40-24-101. 
Sexual offenses, §40-24-108. 
Forfeitures. 
Conveyances used in robbery, burglary, 
theft or sexual offenses. 
Generally, §§40-33-101 to 40-33-111. 
Generally, §§40-33-201 to 40-33-217. 
Fraud. 
Controlled substances. 
Registrants. 
Fraud by registrants. 
Expunction of records, §40-32-101. 
Rape. 
Sexual penetration accomplished by 
fraud. 

Fines, §40-24-108. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Sexual battery. 
Sexual contact accomplished by fraud. 

Fines, §40-24-108. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Fresh pursuit, §§40-7-201 to 40-7-205. 
Governor. 
Clemency. 
Executive clemency, §§40-27-101 to 
40-27-110. 
Exoneration. 
Advice as to exoneration, §40-28-126. 
When governor may grant exoneration, 
§40-27-109. 
Rewards for apprehension. 
Offer by governor, §§40-8-101, 40-8-102. 
Harmless error. 
Clerical omissions not constituting 
reversible error, §40-19-101. 
Forfeiture of fees by clerk, §40-19-102. 
Immunity. 
Witnesses. 
Attendance. 

Uniform law to secure attendance of 
witnesses. 

Immunities of witnesses entering or 
passing through state on 
summons, §40-17-209. 

Grand jury. 

Investigative grand jury. 

Grant of immunity, §40-12-215. 

Incest. 
Fines, §40-24-108. 
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CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Incest —Cont’d 
Minor victim, 12 or younger. 
Evidence of prior conviction, §40-17-124. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Indecent exposure. 
Minor victim, 12 or younger. 
Evidence of prior conviction, §40-17-124. 
Indigent persons. 
Charges for defraying costs of 

representation, §40-14-210. 

Compensation of counsel, §40-14-207. 
Costs. 
Appointment of counsel. 

Reimbursement, §40-30-115. 

Community service in lieu of full 
payment of costs and litigation tax, 
§40-25-123. 

Suspension of costs and litigation tax for 
indigent defendants, §40-25-123. 

Counsel for indigent defendants, 
§§40-14-201 to 40-14-210. 
Post-conviction procedure. 

Appointment of counsel. 

Completion of incomplete petition, 
§40-30-106. 

Preliminary order to direct, §40-30-107. 

Verified statement of dates and times 
counsel consulted with petitioner, 
§40-30-111. 

Post-conviction defender oversight 
commission. 

Representation of persons convicted 
and sentenced to death, 
§§40-30-201 to 40-30-210. 

Transcripts. 

Certified transcripts. 

Requested by court for indigents, 
§40-14-309. 

Furnished indigent defendants by state 
at court request, §40-14-312. 

Infamous crimes. 
Disqualified from exercising right of 

suffrage, §40-20-112. 

Generally, §40-20-112. 
Judgment of infamy, §40-20-112. 
Public officers and employees. 

Disqualification from office, §40-20-114. 

Restoration of citizenship. 

Conviction of infamous crime after July 1, 
1986, §40-29-105. 

Conviction of infamous crime after July 1, 
1996, §40-29-105. 

General provisions, §§40-29-101 to 
40-29-107. 

Voting rights restoration, §§40-29-101, 
40-29-105, 40-29-201 to 40-29-205. 

Witnesses. 

Persons convicted incompetent as 

witnesses, §40-20-112. 


CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Intoxication. 
Homicide. 
Vehicular homicide. 
Offender with prior alcohol-related 
conviction. 
Commission of crime while free on 
bail, §40-11-148. 
Due diligence in determining 
existence of prior arrests, 
§40-11-142. 
Special conditions of bail, §40-11-118. 
Investigative grand jury. 
General provisions, §§40-12-201 to 
40-12-218. 
Judgments and decrees. 
Infamous crimes. 
Judgment to be sent to election 
commission, §40-20-113. 
Judicial commissioners. 
Appointment, §40-1-111. 
Majority of general sessions judges to 
appoint, §40-5-204. 
Arrest warrants. 
Duty to issue, §40-5-201. 
Bonds. 
Duty to set bonds and recognizances, 
§40-5-201. 
Certain counties. 
Appointment of judicial commissioners, 
§40-1-111. 
Compensation, §40-1-111. 
Continuing education, §40-1-111. 
Creation of position, §40-5-201. 
Domestic abuse magistrates, §40-1-111. 
Duties, §40-1-111. 
Eligibility for appointment, §40-5-202. 
Fees, §40-5-203. 
General sessions judges. 
Judicial commissioners appointed by 
majority of judges, §40-5-204. 
Mittimus. 
Duty to issue, §40-5-201. 
Term of office, §§40-1-111, 40-5-202. 
Jurisdiction. 
Circuit courts, §§40-1-107, 40-1-108. 
Courts of general sessions, §§40-1-107, 
40-1-109, 40-1-110, 40-4-121, 40-4-122. 
Criminal courts. 
Original jurisdiction, §§40-1-107, 
40-1-108. 
Fraudulent sale of pledged property, 
§40-1-104. 
General sessions courts, §§40-1-107, 
40-1-109, 40-1-110. 
Judicial commissioners, §40-1-111. 
Original jurisdiction, §40-1-107. 
Circuit and criminal courts, §§40-1-107, 
40-1-108. 
General sessions courts, §§40-1-107, 
40-1-109. 
Jury. 
Adjournment. 
Discharge of jury by adjournment, 
§40-18-108. 
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CRIMINAL LAW AND PROCEDURE 

—Cont’d 

Jury —Cont’d 
Boarding jurors, §40-18-107. 
Fees for boarding jury. 
Bill of fees. 
Contents, §40-25-119. 
Certification, §40-25-118. 
Challenges. 

Juror acting as bail, §40-18-105. 
Peremptory challenges, §40-18-118. 
Disagreement as to part of defendants. 

Verdict as to those in regard to whom 

jury agrees, §40-18-113. 
Discharge of jury. 
Adjournment of court discharges jury, 
§40-18-108. 

Retrial after discharge, §40-18-109. 
Drawing of jurors’ names, §40-18-104. 
Expenses of keeping jury. 

Misdemeanor cases. 

Certification of jury expenses, 
§40-25-115. 
Certificate required for payment, 
§40-25-116. 
Refund of expenses collected from 
defendant, §40-25-117. 
Fees for boarding jury. 

Bill of fees. 

Contents, §40-25-119. 

Certification, §40-25-118. 

Fines. 

Assessment of fine by jury, §40-18-114. 
Illness. 

Discharge of juror, §40-18-108. 
Insanity defense. 

Charged to jury relating to, §40-18-117. 
Instructions. 

Lesser included offenses, §40-18-110. 
Judge as 13th juror. 

New trial sought on claim that verdict 

against weight of evidence. 
Presumption of judge as 13th juror and 
approving of unanimous verdict, 
§40-18-119. 
Lesser included offenses. 

Charge as to, §40-18-110. 

Peremptory challenges, §40-18-118. 
Separation of jurors, §40-18-116. 
Sequestration of jurors, §40-18-116. 
Swearing. 

Jury sworn together in felony trials, 

§40-18-106. 
Term of imprisonment. 

Fixing by jury, §40-20-104. 

Uncertainty as to intent or means of 
offense, §40-18-112. 
Women jurors in felony cases. 

Segregation of men and women jurors, 

§40-18-115. 
Woman bailiff or deputy sheriff, 
§40-18-115. 
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CRIMINAL LAW AND PROCEDURE 

—Cont’d 

Juvenile law. 
Rape. 

Statutory rape. 

Defendant under eighteen years of age. 

Fines, §40-24-108. 
Lesser included offenses. 
Jury. 
Charge as to, §40-18-110. 
Sentencing. 

Assessment of punishment for 
misdemeanor when felony charged, 
§40-20-106. 

When offense is lesser included offense, 

§40-18-110. 

Limitation of prosecutions. 
Absence from state. 

Period of not included in period of 

limitation, §40-2-103. 
Children. 

Commencement of prosecution for offense 

committed against child, §40-2-101. 
Commencement of prosecution, §40-2-104. 
Concealment of crime. 

Period of not included in period of 

limitation, §40-2-103. 
Felonies, §40-2-101. 
Fraud. 

Defrauding or attempting to defraud 

state, §40-2-101. 
Misdemeanors, §40-2-102. 
Suspension of statute. 

Irregularities in prosecution, §40-2-105. 

Reversal, §40-2-106. 

Tax evasion or failure to pay tax or make 

return, §40-2-101. 

Litigation taxes. 
- Collection, §40-24-105. 
Magistrates. 

Officials designated as magistrates, 

§40-1-106. 

Mental health. 
Defense of insanity. 
Instructions of jury as to, §40-18-117. 
Rape. 

Aggravated rape. 

Victim’s mental defect or mental 
incapacitation known to defendant. 

Fines, §40-24-108. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Victim mentally defective. 

Fines, §40-24-108. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Minors. 
Child abuse and child neglect or 
endangerment. 

Aggravated child abuse and child neglect 
or endangerment. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 


INDEX 


CRIMINAL LAW AND PROCEDURE 

—Cont’d 

Minors —Cont’d 
Indecent exposure. 

Defendant eighteen years of age or older 
and victim under thirteen. 

Evidence of prior conviction, 
§40-17-124. 

Rape. 

Aggravated statutory rape. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Rape of a child. 

Fines, §40-24-108. 

Lesser included offenses, §40-18-110. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Victim 12 or younger. 

Evidence of prior conviction, 
§40-17-124. 

Statutory rape. 

Aggravated statutory rape. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Defendants under eighteen years of 
age. 

Fines, §40-24-108. 

Fines, §40-24-108. 

Sexual battery. 

Aggravated sexual battery. 

Victim less than thirteen years of age. 

Evidence of prior conviction, 
§40-17-124. 

Fines, §40-24-108. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Motorboats. 
Vehicular homicide. 

Offender with prior alcohol-related 
conviction. 

Commission of crime while free on bail, 
§40-11-148. 

Due diligence in determining existence 
of prior arrests, §40-11-142. 

Special conditions of bail, §40-11-118. 

New trial. 
Verdict against weight of evidence claimed 
as basis. 

Judge as 13th juror and approving of 
unanimous verdict, presumption, 
§40-18-119. 

Obscenity. 
Minors. 

Distribution to or employment of minors. 

Limitation of actions, §40-2-102. 

Offenses against the family. 
Incest. 

Fines, §40-24-108. 

Minor victim, 12 or younger. 

Evidence of prior conviction, 
§40-17-124. 
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CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Offenses against the family —Cont’d 
Incest —Cont’d 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Officers acting in lieu of named officers. 
Fees, §40-25-103. 
Parent and child. 
Incest. 
Fines, §40-24-108. 
Minor victim, 12 or younger. 

Evidence of prior conviction, 

§40-17-124. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Post-conviction defender oversight 
commission, §§40-30-201 to 40-30-210. 
Post-conviction DNA evidence, 
§§40-30-301 to 40-30-3138. 
Post-conviction procedure. 
DNA evidence, §§40-30-301 to 40-30-3138. 
Generally, §§40-30-101 to 40-30-122. 
Post-conviction defender oversight 
commission, §§40-30-201 to 40-30-210. 
Preliminary examination. 
Attorneys at law. 
Notice of right to counsel, §40-10-101. 
Time allowed to procure counsel, 
§40-10-102. 
Bail and recognizance, §40-10-104. 
Witnesses committed, §40-10-112. 
Election by prisoner to perform hard labor, 

§40-10-105. 

Report by magistrate, §40-10-106. 
Magistrates acting in association, 

§40-10-113. 

Notice of charge and right to counsel, 

§40-10-101. 

Waiver of preliminary hearing by 
defendant. 
Objection by state, §40-10-114. 
Witnesses. 
Bonds, surety, §40-10-107. 
Form, §40-10-108. 
Increase of bond, §40-10-109. 
Commitment of witnesses, §40-10-111. 
Bail, §40-10-112. 
Infants, §40-10-110. 
Separation and exclusion of witnesses, 
§40-10-108. 
Presumptions. 
New trial. 
Verdict against weight of evidence 
claimed as basis. 

Judge as 13th juror and approving of 
unanimous verdict presumed, 
§40-18-119. 

Pretrial diversion. 
Abuse of prosecutorial discretion, certiorari, 

§40-15-105. 

Application for diversion. 
Uniform application, creation, §40-15-107. 
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CRIMINAL LAW AND PROCEDURE 

—Cent’d 

Pretrial diversion —Cont’d 

Approval of memorandum of 
understanding, exceptions, §40-15-105. 

Conditions for suspending prosecution, 
§40-15-105. 

Deferring pending proceedings, §40-15-103. 

Dismissal with prejudice, expiration of 
suspension period, §40-15-105. 

Disqualification of defendant by prior 
conviction, pretrial diversion or 
expunged offense. 

Certification that defendant not 
disqualified, §40-15-106. 

Expunction of record. 

Destruction upon dismissal or acquittal, 
§§40-15-101, 40-32-101. 

Expunged criminal offender and pretrial 
diversion database. 

Dismissal of warrant or charge, 
§40-15-105. 

Fee paid by defendant in certain counties, 
§40-15-105. 

Filing memorandum of understanding, 
§40-15-105. 

Investigation. 

Order for pretrial investigation, 
§40-15-104. 

Jeopardy, dismissal with prejudice, 
§40-15-105. 
Meeting to discuss possibility, §40-15-102. 
Memorandum of understanding, suspended 
prosecution, §40-15-105. 
Modification of memorandum, mutual 
consent, §40-15-105. 
Notice of memorandum of understanding, 
§40-15-105. 
Qualified defendant, §40-15-105. 
Resumption of prosecution, termination of 
memorandum, §40-15-105. 
Suspended prosecution, §40-15-105. 
Prisons and prisoners. 
Post-conviction DNA evidence, §§40-30-301 
to 40-30-313. 
Privilege tax collected in addition to 
costs and fees, §40-24-107. 
Prosecution. 
Actions in name of state, §40-3-104. 
Double jeopardy. 

Prosecution for same offense in both state 
and municipal court prohibited, 
§40-3-105. 

Fees. 

Prosecutor not entitled to fees, 

§40-25-105. 
Forgery. 

Fees, §40-3-204. 

Fraud and economic crimes, §§40-3-201 to 
40-3-210. 

Bad checks. 

Failure to pay bad check, §40-3-203. 
Fees, §40-3-204. 
Restitution program, §40-3-203. 
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CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Prosecution —Cont’d 
Fraud and economic crimes —Cont’d 
Citation of part, §40-3-201. 
Existing laws not repealed, §40-3-210. 
Fees. 
Additional fees, §40-3-210. 
Audits, §40-3-207. 
Clerk’s fee, §40-3-206. 
Collection, §40-3-206. 
Criminal prosecution, §40-3-204. 
Deposit, §40-3-207. 
Expenditure, §40-3-209. 
Forgery prosecution, §40-3-204. 
Payment, §40-3-205. 
Records, §40-3-207. 
Worthless check prosecutions, 
§40-3-204. 
Immunity of officials and employees, 
§40-3-208. 
Intent of legislature, §40-3-202. 
Legislative intent, §40-3-202. 
Prosecuting attorney. 
Compensation not decreased, §40-3-209. 
Short title of part, §40-3-201. 
Indictment, §§40-3-101, 40-3-102. 
Information, §40-3-101. 
Defined, §40-3-103. 
Waiver of constitutional rights, §40-3-103. 
Methods. 
Enumerated, §40-3-101. 
Presentment, §§40-3-101, 40-3-102. 
Prostitution. 
Minor victim, 12 or younger. 
Evidence of prior conviction, §40-17-124. 
Public indecency. 
Minor victim, 12 or younger. 
Evidence of prior conviction, §40-17-124. 
Rape. 
Aggravated rape. 
Fines, §40-24-108. 
Lesser included offenses, §40-18-110. 
Minor victims, 12 years old or less. 
Evidence of prior conviction, 
§40-17-124. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Aggravated statutory rape. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Fines, §40-24-108. 
Forfeiture of conveyances used in sexual 
offenses. 
Generally, §§40-33-101 to 40-33-111. 
Minor victims, 12 years old or less. 
Evidence of prior conviction, §40-17-124. 
Rape of a child. 
Fines, §40-24-108. 
Lesser included offenses, §40-18-110. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Victim 12 or younger. 
Evidence of prior conviction, 
§40-17-124. 
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CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Rape —Cont’d 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Statutory rape. 
Aggravated statutory rape. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Defendant under eighteen years of age. 

Fines, §40-24-108. 

Victim under thirteen years of age. 


Not considered accomplice, §40-17-121. 


Records. 
Destruction of records upon dismissal or 

acquittal, §§40-32-101 to 40-32-104. 

Applicability of provisions. 

Prior charges, §40-32-103. 

Cost. 

Maximum cost, §40-32-101. 

Penalty for violations of provisions, 
§40-32-104. 

Petition to court, §40-32-101. 

Required, §§40-32-101, 40-32-102. 

Time for, §40-32-102. 

Violations of provisions. 

Penalties, §40-32-104. 

Expunction of records, §§40-15-101, 

40-32-101. 

Suspended prosecution, dismissal of 
warrant or charge, §40-15-105. 
Prosecution. 
Fraud and economic crimes. 

Fees, §40-3-207. 

Resisting arrest, §40-7-108. 

Restitution of stolen property. 
Order of restitution, §40-20-116. 

Restoration of citizenship. 
General provisions, §§40-29-101 to 

40-29-107. 

Voting rights restoration, §§40-29-101, 

40-29-105, 40-29-201 to 40-29-205. 

Retiring cases from docket, §40-15-101. 
Rewards, §§40-8-101 to 40-8-106. 
Commitment required for reward, 
§40-8-103. 
Fund. 
Reward pool fund, §40-8-105. 
Governor. 
Offer of reward, §40-8-101. 

Persons obstructing tracks, §40-8-102. 
Limitations on reward offer, §40-8-103. 
Offer of reward by governor, §40-8-101. 

Persons obstructing tracks, §40-8-102. 
Payment of reward, §40-8-104. 
Railroad tracks. 
Obstruction. 
Reward for persons obstructing tracks, 
§40-8-102. 
Reward pool fund, §40-8-105. 
Voter fraud, reward for reporting, 
§40-8-106. 


CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Rights of defendants, §§40-14-101 to 
40-14-109. 
Access of spouse and counsel, §40-14-104. 
Continuance because of prejudicial 
excitement, §40-14-108. 
Court reporters. 
Transcripts, §§40-14-301 to 40-14-317. 
Right to be heard, §40-14-101. 
Right to counsel, §§40-14-101, 40-14-102. 
Access of counsel to defendants, 
§40-14-104. 
Administrative fees, §40-14-103. 
Appointment of counsel by court, 
§40-14-1083. 
Counsel for indigent defendants, 
§§40-14-201 to 40-14-210. 
Speedy trial, §40-14-101. 
Time before trial. 
Applicability of provisions, §40-14-107. 
Capital offenses, §40-14-106. 
Noncapital cases, §40-14-105. 
Transcript. 
Generally, §§40-14-301 to 40-14-317. 
Rules of criminal procedure. 
Service of process. 
Subpoenas. 
Applicability of rule, §40-17-122. 
Subpoenas. 
Applicability of rule, §40-17-122. 
Schools and education. 
Prostitution near schools. 
Patronizing prostitutes. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Sexual battery. 
Aggravated sexual battery. 
Fines, §40-24-108. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Victim under thirteen years of age. 

Evidence of prior conviction, 
§40-17-124. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Authority figure perpetrating. 
Minor victim, 12 or younger. 

Evidence of prior conviction, 

§40-17-124. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Fines, §40-24-108. 
Minor victims, 12 years old or less. 
Evidence of prior conviction, §40-17-124. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Sexual offenses. 
Forfeiture of conveyances used in sexual 
offenses. 
Generally, §§40-33-101 to 40-33-111. 
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CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Sexual offenses —Cont’d 
Incest. 
Fines, §40-24-108. 
Minor victim, 12 or younger. 
Evidence of prior conviction, 
§40-17-124. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Speedy trial. 
Right to speedy trial, §40-14-101. 
Statutory rape. 
Aggravated statutory rape. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Subpoenas. 
Documentary and other tangible evidence. 
Procedure for obtaining subpoena for 
production of documentary and other 
tangible evidence, §40-17-123. 
Suffrage. 
Infamous crimes. 
Disqualified from exercising right of 
suffrage, §40-20-112. 
Suspended prosecution. 
Memorandum of understanding, 
§40-15-105. 
Pretrial diversion generally, §§40-15-101 to 
40-15-107. 
Trafficking for commercial sex acts. 
Child victim. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Transcripts, §§40-14-301 to 40-14-317. 
Certified transcripts. 
Indigent persons. 
Requested by court for, §40-14-309. 
Requested and paid for by party, 
§40-14-309. 
Contracts providing verbatim transcripts 
without utilizing court reporters. 
Authorized, §40-14-315. 
Court reporters. 
Application for fees and expenses. 
Rules governing, §40-14-313. 
Approved reporting methods to be 
prescribed, §40-14-306. 
Compensation, §40-14-311. 
Designation, §40-14-302. 
Auxiliary reporters, §40-14-304. 
Duties, §40-14-307. 
Combined with those of any other 
employee of court, §40-14-305. 
Fees for transcripts, §40-14-312. 
Rules governing application for, 
§40-14-313. 
Habeas corpus proceedings. 
Assignment of reporters, §40-14-308. 
Private reporter. 
Party may retain, §40-14-307. 
Use of transcript for appeal, 
§40-14-307. 
Qualifications, §40-14-303. 
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CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Transcripts —Cont’d 
Court reporters —Cont’d 
Recording equipment, §40-14-314. 
Reports, §40-14-310. 
Seminars, §40-14-303. 
Supervision, §40-14-310. 
Defendant entitled to court reporter, 
§40-14-317. 
Definitions, §40-14-301. 
Fees, §40-14-312. 
Habeas corpus proceedings. 
Assignment of reporters, §40-14-308. 
Indigent persons. 
Certified transcripts for, §40-14-309. 
Furnished indigent defendant by state at 
court request, §40-14-312. 
Recording equipment, §40-14-314. 
Videotape equipment. 
Use during preliminary stages preceding 
trial, §40-14-316. 
Trial. 
Continuance from term to term, §40-18-103. 
Speedy trial. 
Right to speedy trial, §40-14-101. 
State’s day. 
Designation, §40-18-101. 
Time before trial. 
Applicability of provisions, §40-14-107. 
Capital offenses, §40-14-106. 
Noncapital cases, §40-14-105. 
Time for trial, §40-18-103. 
Vehicular homicide. 
Offender with prior alcohol-related 
conviction. 
Commission of crime while free on bail, 
§40-11-148. 
Due diligence in determining existence of 
prior arrests, §40-11-142. 
Special conditions of bail, §40-11-118. 
Verdict. 
Felony conviction, §40-20-107. 
General verdict of guilty. 
Sustained if one good count in 
indictment, §40-18-111. 
Judgment after verdict, §40-20-101. 
Modification of verdict, §40-20-101. 
Not guilty verdict. 
Expunction of records. 
Generally, §§40-32-101 to 40-32-104. 
Part of defendants. 
Verdict as to, §40-18-113. 
Separate verdicts as to different 
defendants, §40-18-113. 
Victims of crime. 
Fines. 
Victims assistance assessment, 
§40-24-109. 
Videotape equipment. 
Use during preliminary stages preceding 
trial, §40-14-316. 
Voice stress analysis. 
Evidence concerning voice stress analysis 
inadmissible in criminal proceedings, 
§40-17-101. 


INDEX 828 


CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Voter fraud, reward for reporting, 
§40-8-106. 
Warrantless arrest. 
Arrest by officer without warrant, 

§40-7-101. 

Grounds, §40-7-103. 
Motor vehicle accidents. 

Death or serious bodily injury involved 
and driver lacking license and 
evidence of financial responsibility, 
§40-7-103. 

Retail or wholesale establishments. 

Theft of property valued at more than 
$500 in, §40-7-117. 

Time for, §40-7-104. 
Wiretapping. 
Generally, §§40-6-301 to 40-6-311. 
Witnesses. 
Attendance. 
Date for. 

Change in date set for trial, §40-17-108. 

Designation, §40-17-108. 

Fixed in subpoena, §40-17-108. 

Prisoners. 

Criminal proceedings in state other 
than that in which prisoner 
confined, §40-17-211. 

Federal prisoners. 

Request for attendance as witness in 
state criminal proceedings, 
§40-17-212. 

Proof of attendance, §40-17-114. 

Summoning on day set for trial, 
§40-17-108. 

Term to term, §40-17-110. 

Uniform law to secure attendance of 

witnesses, §§40-17-201 to 40-17-212. 

Citation of law. 

Short title, §40-17-201. 

Construction and interpretation. 

Uniformity of construction, 
§40-17-210. 

Definitions, §40-17-202. 

Expenses of witnesses. 

Compensation, §40-17-208. 

Failure to testify after coming into 
state, §40-17-208. 

Immunities of witnesses entering or 
passing through state on summons, 
§40-17-209. 

Ordering witness into custody, 
§40-17-205. 

Prisoners. 

Criminal proceedings in state other 
than that in which prisoner 
confined, §40-17-211. 

Federal prisoner as witness in state 
criminal proceedings, §40-17-212. 

Summons. 

Certificate recommending summons 
of witness from another state, 
§40-17-207. 


CRIMINAL LAW AND PROCEDURE 

—Cont’d 

Witnesses —Cont’d 
Attendance —Cont’d 
Uniform law to secure attendance of 
witnesses —Cont’d 
Summons —Cont’d 
Defined, §40-17-202. 
Hearing on, §40-17-203. 
Issuance, §40-17-204. 
Penalty for failure to obey, 
§40-17-206. 
Title of law. 
Short title, §40-17-201. 
Compulsory process. 

Right of accused, §40-17-105. 
Default. 

Forfeiture of recognizance, §40-17-111. 
Defendant. 

Right to meet witnesses face to face and 

have compulsory process, §40-17-105. 
Discharge, §40-17-110. 
Failure to testify. 

No presumptions created, §40-17-103. 
Fees. 

Amount. 

State witnesses, §40-17-112. 

Certification, §40-17-115. 

Required for payment, §40-17-116. 

Days fixed by court. 

Fees only allowed for, §40-17-113. 
Maximum number of days, §40-17-113. 

Proximity to court. 

No liability for fees to witnesses living 
near court, §40-25-106. 

State witnesses, §40-17-112. 
Immunity. 

Attendance. 

Uniform law to secure attendance of 
witnesses. 

Immunities of witnesses entering or 
passing through state on 
summons, §40-17-209. 

Grand jury. 

Investigative grand jury. 
Grant of immunity, §40-12-215. 
Names. : 

Endorsement by district attorney, 

§40-17-106. 

Notices. 

Change in date set for trial, §40-17-108. 
Order of testimony, §40-17-103. 
Preliminary examination. 

Bonds, surety, §40-10-107. 

Form, §40-10-108. 
Increase of bond, §40-10-109. 

Commitment of witnesses, §40-10-111. 

Bail, §40-10-112. 

Infants, §40-10-110. 

Separation and exclusion of witnesses, 

§40-10-103. 

Prior statements of witnesses. 

Requiring production, §40-17-120. 
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CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Witnesses —Cont’d 
Subpoenas. 
Date of attendance fixed in subpoena, 
§40-17-108. 
Issuance by clerk, §40-17-107. 
Subpoena of indorsed witnesses, 
§40-17-107. 
Subpoenas for state as directed by 
district attorney, §40-17-107. 
Reversal or mistrial. 
New subpoenas, §40-17-110. 
Service. 
Officers by whom served, §40-17-109. 


CUSTODY. 
Arrest. 
Use of citations in lieu of continued custody 
of an arrested person, §40-7-118. 


D 


DEATH PENALTY. 
Abolition or retention. 
Post-conviction defender not to lobby, 
§40-30-205. 
Apprehension of condemned convict at 
large. 
Order of execution after arrest of 
condemned prisoner, §40-23-119. 
Warrant for apprehension, §40-23-118. 
Commutation. 
Executive clemency. 
Commutation of death penalty on 
application for pardon, §40-27-105. 
Commutation on certificate of supreme 
court, §40-27-106. 
Court finding that method of execution 
unconstitutional. 
Sentence of death not reduced, §40-23-114. 
Date for execution. 
Supreme court to set when affirming 
conviction in sentence, §40-30-120. 
Death chamber. 
Maintenance, §40-23-115. 
Electrocution, §40-23-114. 
Execution of sentence. 
Arrest of condemned convict at large. 
Order of execution after arrest, 
§40-23-119. 
Failure to execute at scheduled time. 
Death sentence stands if not carried out 
at scheduled time, §40-23-117. 
Manner of executing sentence, §40-23-116. 
Indigent persons. 
Post-conviction defender oversight 
commission, §§40-30-201 to 40-30-210. 
Lethal injection, §40-23-114. 
Limitation of prosecutions. 
Offenses punishable by death or life 
imprisonment, §40-2-101. 
Method of execution, §40-23-114. 
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DEATH PENALTY —Cont’d 
Misdemeanors. 
Photographic or recording equipment at 
execution site, §40-23-116. 
Witnesses. 
Unauthorized witnesses, §40-23-116. 
News media members. 
Selection as witnesses, §40-23-116. 
Pardons. 
Executive clemency. 
Commutation of death penalty on 
application for pardon, §40-27-105. 
Penitentiary. ! 
Death chamber. 
Maintenance, §40-23-115. 
Photographic or recording equipment at 
execution site, §40-23-116. 
Post-conviction procedure. 
Appeal in capital cases after final judgment, 
§40-30-116. 
Defender commission, §§40-30-201 to 
40-30-210. 
Generally, §§40-30-101 to 40-30-122. 
Stay of execution when petitioner under 
sentence of death, §40-30-120. 
Sentencing. 
Manner of executing sentence of death, 
§40-23-116. 
Method of execution, §40-23-114. 
Stay of execution. 
Post-conviction procedure petitioner, | 
§40-30-120. 
Warrant for apprehension of condemned 
convict at large, §40-23-118. 
Order of execution after arrest, §40-23-119. 
Witnesses. 
' Execution of sentence, §40-23-116. 


DECEIT. 
Prosecution. 
Fraud and economic crimes prosecution, 
§§40-3-201 to 40-3-210. 


DEFENSES. 
Bail and recognizance. 
Defects in bonds no defense, §40-11-131. 


DEFINED TERMS. 
Actual damages. 
Wiretapping and electronic surveillance, 
§40-6-303. 
Administrative director. 
Criminal procedure. 
Transcripts and court reporters, 
§40-14-301. 
Adults. 
Parole, adult offender supervision compact, 
§40-28-401. 
Aggrieved person. 
Wiretapping and electronic surveillance, 
§40-6-303. 
Alcohol-related conviction. 
Vehicular assault or homicide offender with 
prior alcohol-related conviction. 
Special conditions of bail, §40-11-118. 
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DEFINED TERMS —Cont’d 
All other actual and necessary expenses. 
Criminal procedure. 
Extradition, §40-9-126. 
Applicable agency. 
Criminal forfeiture of personal property 
including conveyances, §40-33-202. 
Appropriate court. _ 
Criminal procedure. 
Interstate compact on detainers, 
§40-31-102. 
Attorney general and reporter. 
Wiretapping and electronic surveillance, 
§40-6-303. 
Available capacity. 
Bail, professional bondsmen, §40-11-301. 
Bounty hunting, §40-11-318. 
Bylaws. 
Parole, adult offender supervision compact, 
§40-28-401. 
Capacity. 
Bail, professional bondsmen, §40-11-301. 
Cellular telephone. 
Searches and seizures, warrant or consent 
requirement, §40-6-110. 
Cellular telephone data. 
Searches and seizures, warrant or consent 
requirement, §40-6-110. 
Chief supervision officer. 
Community supervision, probation or parole 
placement, §40-28-301. 
Citations. 
Criminal procedure. 
Release citations for misdemeanants, 
§40-7-120. 
Use in lieu of continued custody, 
§40-7-118. 
Commissioners. 
Probation, parole and pardon, §40-28-102. 
Community supervision. 
Probation or parole placement, §40-28-301. 
Compact administrator. 
Parole, adult offender supervision compact, 
§40-28-401. 
Compacting state. 
Parole, adult offender supervision compact, 
§40-28-401. 
Contents. 
Wiretapping and electronic surveillance, 
§40-6-303. 
Convicted. 
Sexual offenses, fines, §40-24-108. 
Court of record. 
Wiretapping and electronic surveillance, 
§40-6-303. 
Courts. 
Criminal procedure. 
Community supervision, probation or 
parole placement, §40-28-301. 
Destruction or release of records, 
§40-32-101. 
Transcripts and court reporters, 
§40-14-301. 
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DEFINED TERMS —Cont’d 
Criminal case. 
Criminal procedure. 
Transcripts and court reporters, 
§40-14-301. 
Detainer. 
Forfeiture of bail, conditional judgment on 
failure to appear, §40-11-201. 
District attorney general. 
Wiretapping and electronic surveillance, 
§40-6-303. 
DNA analysis. 
Post-conviction DNA evidence, §40-30-302. 
Domestic violence offense. 
Guilty plea, notice of effect, §40-14-109. 
Electronic, mechanical or other device. 
Wiretapping and electronic surveillance, 
§40-6-303. 
Electronic communication. 
Wiretapping and electronic surveillance, 
§40-6-303. 
Electronic communications service. 
Wiretapping and electronic surveillance, 
§40-6-303. 
Electronic storage. 
Wiretapping and electronic surveillance, 
§40-6-303. 
Eligible petitioners. 
Expunction of records, §40-32-101. 
Equity in real estate. 
Bail, professional bondsmen, §40-11-301. 
Executive authority. 
Criminal procedure. 
Extradition, §40-9-102. 
Expense imposed on the county. 
Criminal procedure. 
Fees of officers, §40-25-129. 
Fresh pursuit. 
Criminal procedure, §40-7-202. 
Global positioning monitoring system. 
Bail and recognizance, §40-11-152. 
Governor. 
Criminal procedure. 
Extradition, §40-9-102. 
Graduated sanction. 
Community supervision, probation or parole 
placement, §40-28-301. 
Guaranteed arrest or bail bond 
certificate. 
Criminal procedure, §40-11-145. 
Hardship. 
Criminal procedure. 
Contributions by parolees, probationers 
and employed releasees, §40-28-202. 
Identifying information. 
Open parole hearings, §40-28-505. 
Indictments. 
Criminal procedure, §40-13-101. 
Indigent persons. 
Criminal procedure. 
Counsel for indigents, §40-14-201. 
Information. 
Criminal procedure. 
Methods of prosecution, §40-3-103. 
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DEFINED TERMS —Cont’d 
Intercept. 
Wiretapping and electronic surveillance, 
§40-6-303. 
Interstate commission. 
Parole, adult offender supervision compact, 
§40-28-401. 


Investigative or law enforcement officer. 


Wiretapping and electronic surveillance, 
§40-6-303. 
Judge of competent jurisdiction. 
Wiretapping and electronic surveillance, 
§40-6-303. 
Judges. 
Criminal procedure. 
Transcripts and court reporters, 
§40-14-301. 
Law enforcement officers. 
Searches and seizures, warrant or consent 
requirement, §40-6-110. 
Magistrates. 
Criminal code. 
Examination before magistrate, 
§40-5-101. 
Release citations for misdemeanants, 
§40-7-120. 
Use of citations in lieu of continued 
custody, §40-7-118. 
Members. 
Parole, adult offender supervision compact, 
§40-28-401. 
Mistaken identity. 
Expunction of records, §40-32-101. 
Non-compacting state. 
Parole, adult offender supervision compact, 
§40-28-401. 
Notification. 
Probation and parole, §40-28-102. 
Offenders. 
Parole, adult offender supervision compact, 
§40-28-401. 
Oral communication. 
Wiretapping and electronic surveillance, 
§40-6-303. 
Parole, §40-28-102. 
Peace officers. 
Criminal code. 
Use of citations in lieu of continued 
custody, §40-7-118. 
Pen register. 
Wiretapping and electronic surveillance, 
§40-6-303. 
Person. 
Parole, adult offender supervision compact, 
§40-28-401. 
Positive reinforcement. 


Community supervision, probation or parole 


placement, §40-28-301. 
Probable cause. 
Criminal procedure. 
Theft of property valued at more than 
$500 in retail or wholesale 
establishments, §40-7-117. 


DEFINED TERMS —Cont’d 
Probation and parole officers. 
Community supervision, probation or parole 
placement, §40-28-301. 
Probation, parole and pardons, §40-28-102. 
Professional bondsman. 
Criminal procedure, §40-11-301. 
Provider of wire or electronic 
communication service. 
Wiretapping and electronic surveillance, 
§40-6-303. 
Public defenders. 
Criminal procedure. 
Counsel for indigents, §40-14-201. 
Public records. 
Criminal procedure. 
Destruction or release of records, 
§40-32-101. 
Qualified defendant. 
Pretrial diversion, §40-15-105. 
Readily accessible to the general public. 
Wiretapping and electronic surveillance, 
§40-6-303. 
Reasonable expenses. 
Criminal procedure. 
Extradition, §40-9-127. 
Recorded devices. 
Wiretapping and electronic surveillance, 
§40-6-303. 
Rules and regulations. 
Parole, adult offender supervision compact, 
§40-28-401. 
Search warrants. 
Criminal procedure, §40-6-101. 
Secured parties. 
Criminal forfeiture of personal property 
including conveyances, §40-33-202. 
Sexual offense. ) 
Fines, §40-24-108. 
State. 
Criminal procedure. 
Extradition, §40-9-102. 
Fresh pursuit, §40-7-202. 
Uniform law to secure attendance of 
witnesses, §40-17-202. 
Parole, adult offender supervision compact, 
§40-28-401. 
State council. 
Parole, adult offender supervision compact, 
§40-28-401. 
Statements. 
Criminal code. 
Prior statements of witnesses, 
§40-17-120. 
Strip search. 
Criminal code. 
Restrictions, §40-7-119. 
Summons. 
Criminal procedure. 
Uniform law to secure attendance of 
witnesses, §40-17-202. 
Supervised individual. 
Community supervision, probation or parole 
placement, §40-28-301. 
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DEFINED TERMS —Cont’d 
Transdermal monitoring device. 

Parole, §40-28-117. 

Suspension of prosecution, conditions in 
memorandum of understanding, 
§40-15-105. 

Vehicular assault or homicide offender with 
prior alcohol-related conviction, 
§40-11-118. 

Unprofessional conduct. 
Criminal procedure. 
Bondsman or surety agent, §40-11-126. 
Warrant of arrest. 
Criminal code, §40-6-201. 
Wire communication. 

Wiretapping and electronic surveillance, 

§40-6-303. 
Witnesses. 

Criminal procedure. 

Uniform law to secure attendance of 
witnesses, §40-17-202. 


DEPOSITS. 
Criminal prosecution. 
Fraud and economic crimes. 
Fees, §40-3-207. 
Fraud and economic crimes. 
Fees, §40-3-207. 


DETAINERS. 
Definitions. 
Interstate compact on detainers, 
§§40-31-101, 40-31-102. 
Governor. 
Interstate compact on detainers. 
Central administrator and information 
agent. 
Designation by governor, §40-31-107. 
Interstate compact on detainers, 
§§40-31-101 to 40-31-108. 
Central administrator and information 
agent. 
Annual report, §40-31-107. 
Designation by governor, §40-31-107. 
Cooperation with party states, §40-31-103. 
Copies of enactment. 
Distribution, §40-31-108. 
Definitions, §40-31-101. 
Appropriate court, §40-31-102. 
Enactment, §40-31-101. 
Enforcement of agreement, §40-31-103. 


Escape from temporary custody, §40-31-104. 


General provisions, §40-31-101. 
Governor. 
Central administrator and information 
agent. 
Designation by governor, §40-31-107. 
Penal or correctional institutions. 
Surrender of prisoner mandatory, 
§40-31-105. 
Surrender of prisoner mandatory, 
§40-31-105. 
Temporary custody. 
Escape from, §40-31-104. 
Text, §40-31-101. 
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DISCOVERY. 4 
Post-conviction DNA evidence. 

Access to laboratory results, §40-30-308. 
Post-conviction procedures, §40-30-109. 


DISCRIMINATION. 
Civil rights protests. 
Expunction of records. 
Conviction for protesting of racial 
segregation or racial discrimination, 
§40-32-101. 


DISMISSAL OF ACTIONS. 
Criminal prosecutions. 
Default of defendant. 
Proceeding with case after defendant 
retaken, §40-15-101. 
Striking case from docket, §40-15-101. 
Expunction of records. 
Generally, §§40-32-101 to 40-32-104. 
Post-conviction procedure. 
Dismissal of petition. 
Assertion of grounds by district 
attorney general, §40-30-108. 
Preliminary considerations by trial 
judge, §40-30-106. 
Prehearing procedure, §40-30-109. 
Suspended prosecution, expiration of period 
of suspension, §40-15-105. 
Post-conviction DNA evidence. 
Petition requesting DNA analysis, 
§40-30-312. 
Post-conviction procedure. 
Dismissal of petition. 
Assertion of grounds by district attorney 
general, §40-30-108. 
Preliminary, §40-30-106. 
Prehearing procedure, §40-30-109. 


DISORDERLY CONDUCT. 
Indictments. 
Breach of trust, §40-13-221. 


DISTRICT ATTORNEYS GENERAL. 
Post-conviction procedure. 
Generally, §§40-30-101 to 40-30-122. 
Restoration of citizenship. 
Notice of petition, §40-29-103. 
Wiretapping and electronic surveillance 
generally, §§40-6-301 to 40-6-311. 


DISTRICT PUBLIC DEFENDERS. 
Reimbursement of governments for 
public defender by state, §40-14-209. 


DNA ANALYSIS. 
Post-conviction DNA evidence, 
§§40-30-301 to 40-30-3183. 


DOCKETS. 
Criminal law and procedure. 
Retiring cases from docket, §40-15-101. 


DOMESTIC ABUSE. 
Arrest. 
Warrant in lieu of criminal summons. 
Prevention of danger of domestic abuse, 
stalking, etc, by issuance of warrant, 
§§40-6-205, 40-6-215. 
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DOMESTIC ABUSE —Cont’d 

Bail of arrested person, §40-11-150. 
Domestic abuse magistrates, §40-1-111. 
Firearms and other weapons. 

Guilty plea, notice to defendant as to 
firearms restrictions prior to acceptance 
of plea, §40-14-109. 

Guilty plea. 
Firearms, notice to defendant as to 
restrictions, §40-14-109. 
Notice to defendant of effect, §40-14-109. 
Magistrates. 

Domestic abuse magistrates, §40-1-111. 
Notice. 

Bail of arrested person, §40-11-150. 
Protection orders. 

Issued but not served prior to incarceration, 
service required prior to release, 
§40-11-150. 

Violation of orders. : 

Bail revocation and criminal prosecution, 
§40-11-150. 
Shelters. 

Victims assistance assessments to fund, 

§40-24-109. 


DOUBLE JEOPARDY. 
Courts-martial. 
Trial by courts-martial as bar, §40-16-101. 
Military affairs. 
Courts-martial. 
Trial by courts-martial as bar, 
§40-16-101. 
Previous offenses. 
Convictions not barring prosecution for 
previous offenses, §40-16-102. 
Prosecution for same offense in both 
state and municipal court. 
Prohibited, §40-3-105. 


DRIVERS’ LICENSES. 
Chauffeurs. 

Suspension for failure to pay court costs in 
criminal cases, §40-24-105. 

Checking operator’s license of driver of 
vehicle. 

Highway patrol authority to stop solely for 
purposes of, §40-7-103. 

Court costs. 

Restricted drivers’ license, application upon 
revocation for failure to pay costs, 
§40-24-105. 

Suspension of driver’s or chauffeur’s license 
for failure to pay costs in criminal 
cases, §40-24-105. 

Examining operator’s license of driver of 
vehicle. 

Highway patrol authority to stop solely for 
purposes of, §40-7-103. 

Impersonation. 

Criminal impersonation accomplished 
through use of fraudulently obtained 
driver’s license. 

Limitation of prosecutions, §40-2-102. 
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DRIVERS’ LICENSES —Cont’d 
Restricted licenses. 
Court costs, revocation of license for failure 
to pay. 
Application for restricted license, 
§40-24-105. 
Revocation. 
Court costs, failure to pay in criminal cases, 
§40-24-105. 
Stopping motor vehicle for purposes of 
examining or checking. 
Highway patrol authority, §40-7-103. 
Suspension. 
Court costs, failure to pay in criminal cases, 
§40-24-105. 


DRIVING WHILE INTOXICATED OR 
DRUGGED. 
Arrest. 
Warrantless arrest by officer, §40-7-103. 
Assault. 
Vehicular assault. 
Offender with prior alcohol-related 
conviction. 
Commission of crime while free on bail, 
§40-11-148. 
Due diligence in determining existence 
of prior arrests, §40-11-142. 
Special conditions of bail, §40-11-118. 
Fees. 
County expense fee, §40-25-107. 
Homicide. 
Vehicular homicide. 
Offender with prior alcohol-related 
conviction. 
Commission of crime while free on bail, 
§40-11-148. 
Due diligence in determining existence 
of prior arrests, §40-11-142. 
Special conditions of bail, §$40-11-118. 
Ignition interlock devices. 
Criminal forfeiture. 
Disposition of forfeited property and 
proceeds. 
Use for acquisition of device, 
§40-33-211. 
Vehicular homicide. 
Offender with prior alcohol-related 
conviction. 
Commission of crime while free on bail, 
§40-11-148. 
Due diligence in determining existence of 
prior arrests, §40-11-142. 
Special conditions of bail, §40-11-118. 
Warrantless arrest by officer, §40-7-103. 


DRUGS. 
Boats. 
Homicide. 
Vehicular homicide. 
Offender with prior alcohol-related 
conviction. 
Commission of crime while free on 
bail, §40-11-148. 
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DRUGS —Cont’d 
Boats —Cont’d 

Homicide —Cont’d 

Vehicular homicide —Cont’d 

Offender with prior alcohol-related 
conviction —Cont’d 
Due diligence in determining 
existence of prior arrests, 
§40-11-142. 
Special conditions of bail, §40-11-118. 
Confiscation. 

Forfeiture of personal property including 
conveyances generally, §§40-33-201 to 
40-33-217. 

Criminal law and procedure. 

Registrants. 

Fraud by registrants. 

Expunction of records, §40-32-101. 
Drug education. 

Criminal forfeitures, disposition of proceeds, 

§40-28-505. 
Forfeitures. 

Personal property including conveyances 

generally, §§40-33-201 to 40-33-217. 
Fraud. 

Registrants. 

Expunction of records, §40-32-101. 

Homicide. 

Vehicular homicide. 

Offender with prior alcohol-related 
conviction. 

Commission of crime while free on bail, 
§40-11-148. 
Due diligence in determining existence 
of prior arrests, §40-11-142. 
Special conditions of bail, §40-11-118. 
Motor vehicles. 

Homicide. 

Vehicular homicide. 

Offender with prior alcohol-related 
conviction. 

Commission of crime while free on 
bail, §40-11-148. 

Due diligence in determining 
existence of prior arrests, 
§40-11-142. 

Special conditions of bail, §40-11-118. 

Paraphernalia. 

Alerting law enforcement officer to presence 
of hypodermic needle prior to search. 

Immunity from prosecution for possession 
of drug paraphernalia, §40-7-124. 

Registration. 

Expunction of records, conviction of drug 

fraud, §40-32-101. 
Searches and seizures. 

Goods, conveyances, records and money 
used in connection with illegal 
trafficking in drugs. 

Forfeiture of personal property including 
conveyances generally, §§40-33-201 to 
40-33-217. 

Transdermal monitoring device. 

Parole. 

Terms of parole, §40-28-117. 
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DRUGS —Cont’d n 
Transdermal monitoring device —Cont’d 
Suspension of prosecution, conditions in 
memorandum of understanding, 
§40-15-105. 
Wiretapping and electronic surveillance. 
Evidence of drug offenses, §40-6-305. 


DRUNKENNESS. 
Aircraft. 
Vehicular homicide. 
Offender with prior alcohol-related 
conviction. 
Commission of crime while free on bail, 
§40-11-148. 
Due diligence in determining existence 
of prior arrests, §40-11-142. 
Special conditions of bail, §40-11-118. 
Assault. 
Vehicular assault. 
Offender with prior alcohol-related 
conviction. 
Commission of crime while free on bail, 
§40-11-148. 
Due diligence in determining existence 
of prior arrests, §40-11-142. 
Special conditions of bail, §40-11-118. 
Boats. 
Vehicular homicide. 
Offender with prior alcohol-related 
conviction. 
Commission of crime while free on bail, 
§40-11-148. 
Due diligence in determining existence 
of prior arrests, §40-11-142. 
Special conditions of bail, §40-11-118. 
Criminal law and procedure. 
Assault. 
Vehicular assault. 
Offender with prior alcohol-related 
conviction. 
Commission of crime while free on 
bail, §40-11-148. 
Due diligence in determining 
existence of prior arrests, 
§40-11-142. 
Special conditions of bail, §40-11-118. 
Homicide. 
Vehicular homicide. 
Offender with prior alcohol-related 
conviction. 
Commission of crime while free on 
bail, §40-11-148. 
Due diligence in determining 
existence of prior arrests, 
§40-11-142. 
Special conditions of bail, §40-11-118. 
Homicide. 
Vehicular homicide. 
Offender with prior alcohol-related 
conviction. 
Commission of crime while free on bail, 
§40-11-148. 
Due diligence in determining existence 
of prior arrests, §40-11-142. 
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DRUNKENNESS —Cont’d 
Homicide —Cont’d 
Vehicular homicide —Cont’d 
Offender with prior alcohol-related 
conviction —Cont’d 
Special conditions of bail, §40-11-118. 


E 


EAVESDROPPING. 
Wiretapping and electronic surveillance 
generally, §§40-6-301 to 40-6-311. 


ELECTIONS. 
Coordinator of elections. 
Criminal law and procedure. 
Judgment of infamous crimes to be sent 
to election commission, §40-20-113. 
Registration of voters. 
Purging registration. 

Infamy, judgment and notice of, 
§§40-20-112, 40-20-1138. 

Corruption. 

Gambling, §40-2-102. 

Criminal law and procedure. 

Gambling, §40-2-102. 

Felons. 

Registration of voters. 
Purging of registration. 

Coordinator of elections to and 
registrars to implement, 
§40-20-113. 

Right to vote. 
Forfeiture of suffrage, §40-20-112. 

Restoration of suffrage. 

Generally, §§40-29-101, 40-29-105, 
40-29-201 to 40-29-205. 
Time for application, §40-29-101. 

Fraud. 

Voter fraud, reward for reporting, 

§40-8-106. 

Gambling. 

Time for commencing gambling prosecution, 

§40-2-102. 

Prisoners convicted of infamous crimes. 

Right to vote. 
Forfeiture of suffrage, §40-20-112. 

Registration of voters. 

Cards. 
Restoration of voting rights to infamous 
crimes convicts. 

Application for card, §40-29-202. 

Felons. 
Purging of registration. 

Coordinator of elections to and 
registrars to implement, 
§40-20-113. 

Restoration of voting rights to infamous 
crimes convicts, §§40-29-101, 40-29-105, 
40-29-201 to 40-29-205. 

Applicability of provisions, §40-29-201. 
Certificate of restoration, §40-29-203. 
Form, development, §40-29-205. 


INDEX 


ELECTIONS —Cont’d 
Restoration of voting rights to infamous 
crimes convicts —Cont’d 
Ineligibility to vote. 
Permanently ineligible persons, 
§40-29-204. 
Permanently ineligible persons, §40-29-204. 
Voter registration card. 
Application, §40-29-202. 
Right to vote. 
Felons. 
Forfeiture of suffrage, §40-20-112. 
Restoration of suffrage, §§40-29-101, 
40-29-105, 40-29-201 to 40-29-205. 
Time for application, §40-29-101. 
Suffrage. 
Felons. 
Forfeiture of suffrage, §40-20-112. 
Voter fraud, reward for reporting, 
§40-8-106. 


ELECTRONIC MONITORING. 
Bail and recognizance. 
Conditional release, §§40-11-150, 40-11-152. 


ELECTRONIC SURVEILLANCE. 
Generally, §§40-6-301 to 40-6-311. 


E-MAIL. 
Solicitation of minors. 
Causing a minor to engage in sexual 
activity. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Fines, §40-24-108. 
Victim 12 or younger.+ ~~ 
Evidence of prior conviction, §40-17-124. 


EMBEZZLEMENT. 
Indictments, §40-13-221. 


EMPLOYERS AND EMPLOYEES. 
Certificate of employability. 

Restoration of citizenship, §40-29-107. 
Felonies. 

Restoration of citizenship. 

Certificates of employability, §$40-29-107. 

Parole. 

Employed releasees. 

Civil recovery of unpaid supervision fees, 
§40-28-205. 

Criminal injuries compensation fund. 

Payments to, §40-28-204. 

Defined, §40-28-201. 

Hardship defined, §40-28-202. 

Supervision and rehabilitation funds. 

Contributions to, §40-28-201. 
Established, §40-28-203. 
Probation. 
Employed releasees. 

Contributions to supervision and 
rehabilitation funds and criminal 
injuries compensation fund, 
§40-28-201. 

Defined, §40-28-201. 

Hardship defined, §40-28-202. 
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ESCAPE. 
Arrest. 
Breaking in to retake escaped prisoner, 
§40-7-115. 
Pursuit after escape, §40-7-114. 
Detainers. 
Interstate compact on detainers, 
§§40-31-101 to 40-31-108. 


EVIDENCE. 
Arrest. 

Warrants. 

Probable cause, §40-6-205. 

Child rape victims. 
Accomplice liability, §40-17-121. 
Convictions. 

Prior convictions. 

Sexual offenses against minors 12 or 
younger, §40-17-124. 

Criminal law and procedure. 

Corporations. 

Proof of incorporation. 

Charter as proof of incorporation, 
§40-17-117. 

Not required, §40-17-117. 

Prior convictions. 

Sexual offenses against minors 12 or 
younger, §40-17-124. 

Sexual offenses. 

Minor victims, 12 or younger. 

Prior convictions, §40-17-124. 

Stolen property. 

Appraisal of confiscated stolen property, 
§40-17-118. 

Cataloguing of confiscated stolen 
property, §40-17-118. 

Impounding beyond thirty days. 

Liability of authority holding property, 
§40-17-118. 

Requirements, §40-17-118. 

Photographing of confiscated stolen 
property, §40-17-118. 

Subpoenas. 

Production of documentary evidence and 
objects. 

Procedure for obtaining subpoena for 
production of documentary and 
other tangible evidence, 
§40-17-123. 

Voice stress analysis. 

Evidence concerning voice stress analysis 
inadmissible in criminal proceedings, 
§40-17-101. 

Exclusionary rule reform act. 

Evidence seized pursuant to warrant not to 
be suppressed under certain conditions, 
§40-6-108. 

Hearsay. 

Arrest. 

Warrants. 

Probable cause based on hearsay, 
§40-6-205. 

Homicide. 

Wiretapping or electronic surveillance, 

§40-6-304. 
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EVIDENCE —Cont’d 
Judicial notice. 
Indictments. 

Statement of matters of which judicial 
notice taken. 

Not required, §40-13-204. 
Motions. 
Suppression of evidence. 

Wiretapping and electronic surveillance, 
§40-6-304. 

Parole. 
Parolee drug test reports. 

Admissibility without expert testimony, 
§40-28-122. 

Post-conviction DNA evidence, 

§§40-30-301 to 40-30-313. 

Post-conviction procedure. 
Applicability of rules of evidence, 
§40-30-110. 
Prior convictions. 
Sexual offenses against minors 12 or 
younger, §40-17-124. 
Rape. 
Statutory rape. 
Victim under thirteen years of age. 
Corroboration not necessary, 
§40-17-121. 
Scientific evidence establishing 
innocence. 
Post-conviction procedure. 

Considering petition after time limitation, 
§40-30-102. 

Motion to reopen, §40-30-117. 

Sexual offenses. 
Minor victims, 12 or younger. 

Prior convictions, §40-17-124. 

Statutory rape. 
Victim less than 13. 
Corroboration not required, §40-17-121. 
Statutory rape victims. 
Accomplice liability, §40-17-121. 
Suppression of evidence. 
Exclusionary rule reform act. 

Evidence seized pursuant to warrant not 
to be suppressed under certain 
conditions, §40-6-108. 

Voice stress analysis. 
Criminal cases. 

Inadmissible in criminal proceedings, 

§40-17-101. 
Wiretapping and electronic surveillance. 
Homicide, drug, gang or trafficking for 
commercial sex acts offenses, §40-6-305. 
Motion to suppress contents of intercepted 
communication, §40-6-304. 
Requirements for receiving into evidence, 
§40-6-304. 
Use of contents in evidence, §40-6-307. 
EXCLUSIONARY RULE REFORM ACT. 
Evidence seized pursuant to warrant not 


to be suppressed under certain 
conditions, §40-6-108. 
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EXECUTIONS. 
Sentencing. 
Execution for value of property. 
Alternative nature of remedy, §40-20-116. 
Destroyed property, §40-20-116. 
Stolen property, §40-20-116. 


EXECUTIVE CLEMENCY, §§40-27-101 to 
40-27-110. 


EXECUTORS AND ADMINISTRATORS. 
Criminal law and procedure. 
Sentence of imprisonment in penitentiary. 
Removal from office, §40-20-115. 


EXPERT WITNESSES. 
Parole. 
Parolee drug test reports. 
Admissibility without expert testimony, 
§40-28-122. 


EXPUNCTION OF RECORDS. 
Civil rights protests. 

Conviction for protesting of racial 
segregation or racial discrimination, 
§40-32-101. 

Confidentiality of information. 

Clerk’s duties, §40-32-101. 

Criminal law and procedure. 

Destruction of records upon dismissal or 
acquittal, §§40-32-101 to 40-32-104. 

Pretrial diversion. 

General provisions, §§40-15-101 to 
40-15-107. 
Drug fraud conviction, §40-32-101. 
Eligible petitioners. 

First time offenders, enumerated offenses, 

§40-32-101. 
Fees, §40-32-101. 
First time offenders. 
Eligible petitioners. 
Enumerated offenses, §40-32-101. 
Fund. 
Creation of expunction fund, §40-32-101. 
Mistaken identity as cause for arrest. 
Expedited expunction, §40-32-101. 
Nonviolent crimes. 
Pardoned offender, §40-32-101. 
Partial expunction, §40-32-101. 
Release of expunged records, §40-32-101. 
Suspended prosecution, dismissal of 
warrant or charge, §40-15-105. 


EXTRADITION. 
Arrest. 
Crime committed in another state. 
Arrest without warrant for felony in 
another state, §40-9-104. 
Governor’s duty to cause arrest and 
extradition of fugitives, §40-9-109. 
Habeas corpus, §40-9-119. 
Information to person arrested, §40-9-119. 
Warrant of arrest, §40-9-103. 
Governor’s warrant. 
Authority given by, §40-9-118. 
Issuance, §40-9-116. 
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EXTRADITION —Cont’d 
Arrest —Cont’d 
Crime committed in another state —Cont’d 
Warrant of arrest —Cont’d 
Governor’s warrant —Cont’d 
Officers’ authority in execution of 
warrant, §40-9-118. 
Recall of warrant, §40-9-117. 
Reissuance of warrant, §40-9-117. 
Warrants. 
Crime committed in another state, 
§40-9-103. 
Governor’s warrant, §§40-9-116 to 
40-9-118. 
Bail and recognizance. 

Crime committed in another state. 
Admission to bail, §40-9-106. 
Forfeiture of bail, §40-9-107. 

Construction and interpretation. 

Uniformity of interpretation, §40-9-129. 

Crime committed in another state. 
Accused held on charge of crime in 
Tennessee, §40-9-115. 
Acts resulting in crime in state in which 
accused not present, §40-9-113. 
Arrest. 
Arrest without warrant for felony in 
another state, §40-9-104. 
Governor’s duty to cause arrest and 
extradition of fugitives, §40-9-109. 
Habeas corpus, §40-9-119. 
Information to person arrested, §40-9-119. 
Warrant of arrest, §40-9-103. 
Governor’s warrant. 
Authority given by, §40-9-118. 
Issuance, §40-9-116. 
Officers’ authority in execution of 
warrant, §40-9-118. 
Recall of warrant, §40-9-117. 
Reissuance of warrant, §40-9-117. 
Bail and recognizance. 
Admission to bail, §40-9-106. 
Forfeiture of bail, §40-9-107. 
Commitment awaiting extradition, 
§40-9-105. 
Disposition of prisoner on expiration of 
time specified in warrant, §40-9-108. 
Confinement of prisoner en route, 
§40-9-120. 
Demand for extradition. 
Allegations required in demand, 
§40-9-112. 
Contents, §40-9-110. 
Demand for person held on charge of 
crime in Tennessee, §40-9-115. 
Investigation by prosecuting officer, 
§40-9-111. 
Governor. 
Arrest. 
Governor’s warrant, §§40-9-116 to 
40-9-118. 
Duty to cause arrest and extradition of 
fugitives, §40-9-109. 
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EXTRADITION —Cont’d 
Crime committed in another state 
—Cont’d 
Governor —Cont’d 
No discharge pending proceedings before 
governor, §40-9-108. 
Guilt or innocence not inquired into, 
§40-9-114. 
Jails. 
Confinement of prisoner en route, 
§40-9-120. 
Crime committed in Tennessee. 
Application for requisition. 
Bail-jumper, §40-9-124. 
Community corrections violator, 
§40-9-124. 
Contents, §40-9-125. 
Escaping, §40-9-124. 
Form, §40-9-125. 
Parole or probation violator, §40-9-124. 
Person charged with crime, §40-9-123. 
Crimes not specified in requisition. 
Trial for, §40-9-128. 
Demand for extradition, §40-9-121. 
Demanding agent. 
Airplane fare. 
Allowance for, §40-9-126. 
Appointment, §40-9-121. 
Escort, §40-9-126. 
Expenses, §40-9-126. 
Payment by county, §40-9-127. 
Payment by state, §40-9-126. 
Mileage allowance, §40-9-126. 
Statement of expenses, §40-9-126. 
Governor. 
Demand for fugitive from Tennessee, 
§40-9-121. 
Warrant to agent to return prisoner, 
§40-9-122. 
Warrant to agent to return prisoner, 
§40-9-122. 
Definitions, §40-9-102. 
Demand for extradition. 
Crime committed in another state. 
Allegations required in demand, 
§40-9-112. 
Contents, §40-9-110. 
Demand for person held on charge of 
crime in Tennessee, §40-9-115. 
Investigation by prosecuting officer, 
§40-9-111. 
Crime committed in Tennessee, §40-9-121. 
Detainers. 
Generally, §§40-31-101 to 40-31-108. 
Governor. 
Crime committed in another state. 
Arrest. 
Governor’s warrant, §§40-9-116 to 
40-9-118. 
Duty to cause arrest and extradition of 
fugitives, §40-9-109. 
No discharge pending proceedings before 
governor, §40-9-108. 


EXTRADITION —Cont’d ~*~ 
Governor —Cont’d 
Crime committed in Tennessee. 
Demand for fugitive from Tennessee, 
§40-9-121. 
Warrant to agent to return prisoner, 
§40-9-122. 
Habeas corpus. 
Crime committed in another state. 
Application for habeas corpus by person 
arrested, §40-9-119. 
Jails. 
Crime committed in another state. 
Confinement of prisoner en route, 
§40-9-120. 
Uniform criminal extradition act. 
Citation of act. 
Short title, §40-9-101. 
Construction and interpretation. 
Uniformity of interpretation, §40-9-129. 
General provisions, §§40-9-101 to 40-9-130. 
Title of act. 
Short title, §40-9-101. 
Waiver, §40-9-130. 


FEES. 
Arrest. 

Booking and processing fee. 

Persons subject to arrest or summons, 
§40-7-122. 

Bad check prosecutions, §40-3-204. 
Bail bondsman. 

Continuing education courses, §40-11-404. 
Driving while intoxicated or drugged. 

County expense fee, §40-25-107. 
Expunction of records, §40-32-101. 
Forgery prosecutions, §40-3-204. 
Worthless check prosecutions, §40-3-204. 


FELONIES. 
Aggravated statutory rape. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Child abuse and child neglect or 
endangerment. 
Aggravated child abuse and child neglect or 
endangerment. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Firearms and other weapons. 
Rape. 
Aggravated rape. 
Fines, §40-24-108. 
Grand jury. 
Reconvening to consider felony, §40-12-103. 
Incest. 
Fines, §40-24-108. 
Indictments. 
All felonies indictable offenses, §40-13-102. 
Minutes of court. 
Entry of felony indictments in minutes, 
§§40-13-109, 40-13-110. 
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FELONIES —Cont’d FINES. 
Indigent persons. Battery. 


Attorneys at law. 
Counsel for indigent defendants, 
§§40-14-201 to 40-14-210. 
Limitation of prosecutions, §40-2-101. 
Minors. 

Child abuse and child neglect or 
endangerment. 

Aggravated child abuse and child neglect 
or endangerment. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. | 

Rape of a child. 

Fines, §40-24-108. 
Lesser included offenses, §40-18-110. 
Parent and child. 
Incest. 
Fines, §40-24-108. 
Parole. 

Felony committed by parolee or prisoner 
assigned to release program, 
§40-28-123. 

Rape. 
Aggravated rape. 
Fines, §40-24-108. 
Lesser included offenses, §40-18-110. 
Rape of a child. 
Fines, §40-24-108. 
Lesser included offenses, §40-18-110. 

Statutory rape. 

Fines, §40-24-108. 
Records in criminal cases. 
Expunction, §40-32-104. 
Restoration of citizenship. 

General provisions, §§40-29-101 to 
40-29-107. 

Voting rights restoration, §$40-29-101, 
40-29-105, 40-29-201 to 40-29-205. 

Sentencing, §40-20-107. 
Workhouses. 
Sentence to workhouse for felony term, 
§40-23-104. 
Sexual battery. 
Aggravated sexual battery. 
Fines, §40-24-108. 
Sexual exploitation of children. 
Fines, §40-24-108. 
Trial. 
Time for trial, §40-18-103. 
Workhouses. 

Felons sentenced to jail compelled to hard 
labor in workhouse, §40-23-105. 

Sentence to workhouse for felony term, 
§40-23-104. 


FIDUCIARIES. 
Criminal law and procedure. 
Sentence of imprisonment in penitentiary. 
Removal from office, §40-20-115. 
Sentencing. 
Imprisonment in penitentiary. 
Sentence operates as removal from office, 
§40-20-115. 


Sexual battery, §40-24-108. 
Aggravated sexual battery, §40-24-108. 
Collection of fines in default. 
Criminal cases, §40-24-105. 
Criminal law and procedure. 
Collection of fines, costs and litigation 
taxes, §40-24-105. 
Failure to pay fines, §40-24-104. 
Payment of fines, manner of payment, 
§40-24-101. 
Sexual offenses, §40-24-108. 
Misdemeanors. 
Failure to pay, §40-24-104. 
Payment. 
Failure to pay, §40-24-104. 
Manner of payment, §40-24-101. 
Sexual offenses, §40-24-108. 
Victims of crime. 
Victims assistance assessment, §40-24-109. 


FIREARMS AND OTHER WEAPONS. 
Bail of person. 
Conditions of release prohibiting defendant 

from using or possessing, §40-11-150. 

Deadly weapons. 
Carrying. 
County expense fee, §40-25-107. 
Rape. 
Aggravated rape. 

Fines, §40-24-108. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Felonies. 
Rape. 
Aggravated rape. 
Fines, §40-24-108. 
Rape. 
Aggravated rape. 
Defendant armed with weapon. 

Fines, §40-24-108. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Sexual offenses. 
Rape. 
Aggravated rape. 

Sexual penetration accomplished while 
armed with deadly weapon. 

Fines, §40-24-108. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 


FORCE. 
Rape. 
Fines, §40-24-108. 
Sexual offenses. 
Rape. 
Aggravated rape. 
Fines, §40-24-108. 
Sexual battery. 
Fines, §40-24-108. 
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FORFEITURES. FRAUD —Cont’d * 
Arson. Negotiable instruments. 


Vehicles or property used in commission of 
offense or compensation for 
commission. 

Procedures generally, §§40-33-201 to 
40-33-217. 
Burglary offenses. 

Conveyances used in, §§40-33-101 to 
40-33-111. 

Conveyances used in robbery, burglary, 
theft or sexual offenses. 

Generally, §§40-33-101 to 40-33-111. 

Drugs. 

Procedures generally, §§40-33-201 to 

40-33-217. 
Robbery offenses. 

Conveyances used in, §§40-33-101 to 

40-33-111. 
Sexual offenses. 

Conveyances used in. 

Generally, §§40-33-101 to 40-33-111. 
Theft offenses. 

Conveyances used in, §§40-33-101 to 

40-33-111. 


FORGERY. 
Fees in prosecutions, §40-3-204. 
Prosecution of fraud and economic 
crimes. 
General provisions, §§40-3-201 to 40-3-210. 


FORMS. 
Body cavity searches, §40-7-121. 
Parole hearings. 
Standard victim notification form. 
Promulgation, §40-28-503. 
Standard victim notification form. 
Parole board. 
Promulgation, §40-28-503. 
Victim notification form. 
Parole board. 
Promulgation, §40-28-503. 


FRAUD. 
Checks. 
Worthless checks. 
Bad check restitution program, §40-3-203. 
Prosecution of fraud and economic crimes, 
§§40-3-201 to 40-3-210. 
Deposits. 
Prosecution. 
Fraud and economic crimes. 
Fees, §40-3-207. 
Drugs. 
Registrants. 
Expunction of records, §40-32-101. 
Elections. 
Voter fraud, reward for reporting, 
§40-8-106. 
Indictments. 
Allegations as to fraud, §40-13-212. 
Intent to defraud generally, §40-13-212. 
Limitation of actions. 
Defrauding or attempting to defraud state, 
§40-2-101. 


Drawing check, draft or order without 
sufficient funds. 
Bad check restitution program, §40-3-203. 
Prosecution of fraud and economic crimes, 
§§40-3-201 to 40-3-210. 
Prosecution. 
Fraud and economic crimes prosecution, 
§§40-3-201 to 40-3-210. 
Rape. 
Sexual penetration accomplished by fraud. 
Fines, §40-24-108. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Sexual offenses. 
Rape. 
Sexual penetration accomplished by 
fraud. 

Fines, §40-24-108. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Sexual battery. 
Sexual contact accomplished by fraud. 

Fines, §40-24-108. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Voter fraud, reward for reporting, 
§40-8-106. 


FRAUD AND ECONOMIC CRIMES ACT. 
Prosecution of fraud and economic 
crime, §§40-3-201 to 40-3-210. 


FRESH PURSUIT, §§40-7-201 to 40-7-205. 
Arrest by officers from other states, 
§40-7-203. 
Examination by magistrate, §40-7-204. 
Restriction to arrests otherwise lawful, 
§40-7-203. 
Certification of law to other states, 
§40-7-205. 
Citation of law. 
Short title, §40-7-201. 
Definitions, §40-7-202. 
Magistrates. 
Arrest by officers from other states. 
Examination by magistrate, §40-7-204. 
Title of law. 
Short title, §40-7-201. 


FUNDS. 
Criminal injuries compensation fund, 
§40-24-107. 
Contributions to, §40-28-201. 
Payments to, §40-28-204. 
Expunction of records. 
Creation of expunction fund, §40-32-101. 
Supervision and rehabilitation funds. 
Contributions to, §40-28-201. 
Established, §40-28-203. 
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GAMBLING. 
Compulsive gambling disorder. 
Criminal forfeiture proceeds allocated to 
prevention and recovery, §40-33-211. 
Elections. 
Time for commencing gambling prosecution, 
§40-2-102. 
Indictments. 
Allegation of game played, §40-13-217. 
Allegations as to gaming devices, 
§40-13-217. 
Formal defects in gaming charges, 
§40-13-217. 
Futures. 
Allegation as to dealing in futures, 
§40-13-218. 
Limitation of actions. 
Criminal prosecutions, §40-2-102. 


GANGS. 
Wiretapping and electronic surveillance. 
Evidence of gang offenses, §40-6-305. 


GENERAL ASSEMBLY. 
House of representatives. 
Speaker. 
Parole. 
Board of parole. 
Reports to committees designated by 
speaker, §40-28-107. 
Senate. 
Speaker. 
Parole. 
Board of parole. 
Reports to committees designated by 
speaker, §40-28-107. 
Speaker of the house. 
Parole. 
Board of parole. 
Reports to committees designated by 
speaker, §40-28-107. 
Speaker of the senate. 
Parole. 
Board of parole. 
Reports to committees designated by 
speaker, §40-28-107. 


GENETIC TESTING. 
Post-conviction DNA evidence, 
§§40-30-301 to 40-30-313. 


GLOBAL POSITIONING MONITORING 
SYSTEM DEVICES. 
Bail and recognizance. 
Conditional release, §§40-11-150, 40-11-152. 


GOOD FAITH. 
Criminal forfeiture. 
Cause of action against seizing authority in 
cases of bad faith, §40-33-215. 


GOVERNOR. 
Clemency, §§40-27-101 to 40-27-110. 
Criminal law and procedure. 
Exoneration. 
Advice as to exoneration, §40-28-126. 
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GOVERNOR —Cont’d 
Criminal law and procedure —Cont’d 
Exoneration —Cont’d 

Victim of crime notification, §40-27-110. 

When governor may grant exoneration, 
§40-27-109. 

Rewards for apprehension. 
Offer by governor, §§40-8-101, 40-8-102. 
Death penalty. 
Executive clemency. 

Commutation of death penalty, 

§§40-27-105, 40-27-106. 
Detainers. 
Interstate compact on detainers. 

Central administrator and information 
agent. 

Designation by governor, §40-31-107. 
Executive clemency. 
General provisions, §§40-27-101 to 
40-27-110. 
Exoneration. 
Advice as to exonerations, §40-28-126. 
Victim of crime notification, §40-27-110. 
When governor may grant, §40-27-109. 
Extradition. 
Uniform criminal extradition act, 
§§40-9-101 to 40-9-130. 
Judicial recommendation of clemency, 
§§40-22-110, 40-22-114, 40-22-115. 
Pardons. 
Board of paroles. 

Advice to governor as to pardons, 
exonerations and commutations, 
§40-28-126. 

Executive clemency, §§40-27-101 to 
40-27-110. 
- Executive pardoning power unabridged by 
parole provisions, §40-28-128. 
Exoneration. 
Advice as to exoneration, §40-28-126. 
When governor may grant, §40-27-109. 
Victim of crime notification, §40-27-110. 
Parole. 
Board of parole. 

Advice to governor as to pardons, 
exonerations and commutations, 
§40-28-126. 

Appointment of members, §40-28-103. 


GRAND JURY. 
Application to testify by person having 
knowledge of commission of offense. 
Notice of grand jury meeting. 
Posting by court clerk, §40-12-105. 
Prosecution of persons applying to testify, 
§40-12-106. 
Supplemental nature of provisions, 
§40-12-107. 
Attorneys at law. 
Investigative grand jury. 
Witnesses. 
Right to consult counsel, §40-12-216. 
Bystanders. 
Impaneling, §40-12-101. 


INDEX 


GRAND JURY —Cont’d 
Confidentiality of information. 
Investigative grand jury. 
Proceedings and documents, §§40-12-209 
to 40-12-211. 
Conspiracy. 
Persons guilty of conspiracy not competent 
to sit on grand jury, §40-12-102. 
Construction and interpretation. 
Investigative grand jury, §40-12-218. 
Contempt. 
Investigative grand jury. 
Confidentiality of proceedings and 
documents. 
Breach of confidentiality. 
Criminal contempt, §40-12-211. 
District attorneys general. 
Investigative grand jury. 
Examination of witnesses, §40-12-213. 
Immunity. 
Power to grant immunity to witnesses, 
§40-12-215. 
Notice of dissolution. 
Filing, §40-12-217. 


Presence during proceedings, $40-12-207. 


Subpoenas. 
Power to subpoena witnesses, 
§40-12-213. 
Felonies. 


Reconvening to consider felony, §40-12-103. 


Immunity. 
Investigative grand jury. 
Witnesses. 
Grant of immunity, §40-12-215. 
Indictments. 
Endorsement when indictment not found, 
§40-13-106. 
Investigative grand jury, §40-12-212. 
Presentation of indictment, §40-13-108. 
True bill. 
Number of jurors required, §40-13-105. 
Witnesses. 
Endorsement of names of witnesses. 
Duty of foreman, §40-13-107. 
Investigative grand jury. 
Alternate members, §40-12-206. 
Attorneys at law. 
Witnesses. 
Right to consult counsel, §40-12-216. 
Confidentiality of proceedings and 
documents, §40-12-209. 
Breach of confidentiality. 
Criminal contempt, §40-12-211. 
Disclosure, §40-12-209. 
Conditions for, §40-12-210. 
Construction and interpretation, 
§40-12-218. 
Contempt. 
Confidentiality of proceedings and 
documents. 
Breach of confidentiality. 
Criminal contempt, §40-12-211. 
Dissolution, §40-12-217. 
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GRAND JURY —Cont’d 
Investigative grand jury —Cont’d 
District attorneys general. 
Examination of witnesses, §40-12-213. 
Immunity. 
Power to grant immunity to witnesses, 
§40-12-215. 

Notice of dissolution. 

Filing, §40-12-217. 

Presence during proceedings, §40-12-207. 
Subpoenas. 
Power to subpoena witnesses, 
§40-12-213. 
Duties, §40-12-206. 
Extension of time to complete investigation, 
§40-12-217. 
Immunity. 
Witnesses. 
Grant of immunity, §40-12-215. 
Indictments, §40-12-212. 
Notice. 
Dissolution, §40-12-217. 
Number of members, §40-12-206. 
Persons present during proceedings, 
§40-12-207. 
Petition to convene. 
Application for consent to petition, 
§40-12-201. 

Committee to consider. 
Appointment, §40-12-201. 
Meeting, §40-12-202. 

Review of application by committee, 
§40-12-202. 
Contents, §40-12-201. 
Filing, §40-12-201. 
Contents, §40-12-203. 
Denial of petition, §40-12-205. 
Filing of petition, §40-12-203. 

Record, §40-12-204. 

Grant of petition, §40-12-205. 
Powers, §40-12-206. 
Records. 

Petition to convene. 

Record of filing, §40-12-204. 
Proceedings, §40-12-208. 

Subpoenas. 
Banks. 
Notice. 
Exemption from notice requirement, 
§40-12-214. 
District attorney general. 
Power to subpoena witnesses, 
§40-12-213. 
Witnesses. 
Attorneys at law. 

Right to consult counsel, §40-12-216. 
Examination of witnesses. 

District attorney general, §40-12-213. 
Immunity. 

Grant of immunity, §40-12-215. 
Presence during proceedings, §40-12-207. 
Subpoenas. 

District attorney general. 

Power to subpoena witnesses, 
§40-12-213. 
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GRAND JURY —Cont’d 
Notice. 
Investigative grand jury. 
Dissolution, §40-12-217. 
Meeting of grand jury. 
Notice to be posted by court clerk, 
§40-12-105. 
No true bill returned. 
Expunction of records. 
Generally, §§40-32-101 to 40-32-104. 
Grounds, §40-32-101. 
Person having knowledge of commission 
of crime, testimony. 
Perjury for submitting false affidavits, 
§40-12-104. 
Petitions. 
Investigative grand jury. 
Petition to convene, §§40-12-201 to 
40-12-205. 
Privileged communications. 
Investigative grand jury. 
Proceedings and documents, §§40-12-209 
to 40-12-211. 
Records. 
Investigative grand jury. 
Petition to convene. 

Record of filing, §40-12-204. 

Proceedings, §40-12-208. 
Subpoenas. 
Investigative grand jury, §§40-12-213, 

40-12-214. 

Witnesses. 
Indictments. 
Endorsement of names of witnesses. 

Duty of foreman, §40-13-107. 

Investigative grand jury. 
Attorneys at law. 

Right to consult counsel, §40-12-216. 
Examination of witnesses. 

District attorney general, §40-12-213. 
Immunity. 

Grant of immunity, §40-12-215. 
Presence during proceedings, §40-12-207. 
Subpoenas. 

District attorney general. 

Power to subpoena witnesses, 
§40-12-213. 
Persons having knowledge of commission of 
offense, testimony before grand jury, 
§40-12-104. 


GRAND LARCENY. 

Forfeiture of conveyances used in 
robbery, burglary, theft or sexual 
offenses, §§40-33-101 to 40-33-111. 


GRANDPARENTS. 
Incest. 
Fines, §40-24-108. 
Minor victim, 12 or younger. 
Evidence of prior conviction, §40-17-124. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
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GUARDIAN AND WARD. 
Criminal law and procedure. 
Sentence of imprisonment in penitentiary. 
Removal from office, §40-20-115. 


GUARDIANS FOR MINORS. 
Criminal law and procedure. 
Sentence of imprisonment in penitentiary. 
Removal from office, §40-20-115. 


GUILTY VERDICTS. 
Sustained if one good count in 
indictment, §40-18-111. 
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HABEAS CORPUS. 
Appeals. 

Petitions upon conviction, §40-30-105. 
Extradition. 

Crime committed in another state. 

Application for habeas corpus by person 
arrested, §40-9-119. 

Petition. 

Treatment of petition, §40-30-105. 
Post-conviction procedure. 

Habeas corpus petitions treated as petition 

under chapter, §40-30-105. 


HABITUAL CRIMINALS. 
Boot camp. 
Excluded offenders, §40-20-205. 


HARASSMENT. 
Bail of person arrested where family or 
household member victim of offense. 


Conditions of release prohibiting, 
§40-11-150. 


HEALTH. 
Registry of abusers, etc., of elderly or 
vulnerable individuals. 
Including name in registry. 
Pretrial diversion conditioned on adding 
name to registry, §40-15-105. 


HEARINGS. 
Bail and recognizance. 
Family violence cases, §40-11-150. 
Surrender of defendant by bail bondsman 
or surety, §40-11-137. 
Criminal forfeiture of personal property 
including conveyances. 
Conveyances used in robbery or theft 
offenses. 
Procedure for determination of forfeiture, 
§40-33-107. 
Generally, §40-33-210. 
Hearing date, §40-33-207. 
Hearing officer, §40-33-209. 
Open parole hearings, §§40-28-501 to 
40-28-505. 
Parole, §§40-28-501 to 40-28-505. 
Attendance policies, §40-28-503. 
Notice, §40-28-505. 
Requirements, §40-28-502. 
Short title, §40-28-501. 


INDEX 


HEARINGS —Cont’d 
Parole —Cont’d 
Standard victim notification form, 
§40-28-503. 
Victim impact statements, §40-28-504. 


HEARSAY. 
Arrest. 
Warrants. 
Probable cause based on hearsay, 
§40-6-205. 


HIGHWAY PATROL. 
Drivers’ licenses, stopping vehicle to 
check or examine license of driver. 
Authority to stop solely for purpose of, 
§40-7-103. 
License checks. 
Authorization to stop motorist, §40-7-103. 
Motor vehicle operators. 
License checks, §40-7-103. 
Warrantless arrests, §40-7-103. 
Motor vehicle accidents. 

Death or serious bodily injury involved 
and driver lacking license and 
evidence of financial responsibility, 
§40-7-103. 


HOMICIDE. 
Aircraft. 
Vehicular homicide. 
Offender with prior alcohol-related 
conviction. 
Commission of crime while free on bail, 
§40-11-148. 
Due diligence in determining existence 
of prior arrests, §40-11-142. 
Special conditions of bail, §40-11-118. 
Boats. 
Vehicular homicide. 
Offender with prior alcohol-related 
conviction. 
Commission of crime while free on bail, 
§40-11-148. 
Due diligence in determining existence 
of prior arrests, §40-11-142. 
Special conditions of bail, §40-11-118. 
Descent and distribution. 
Pardons. 
Executive clemency. 
Restoration of citizenship on pardon of 
manslaughter, §40-27-108. 
Drugs. 
Vehicular homicide. 
Offender with prior alcohol-related 
conviction. 
Commission of crime while free on bail, 
§40-11-148. 
Due diligence in determining existence 
of prior arrests, §40-11-142. 
Special conditions of bail, §40-11-118. 
Drunkenness. 
Vehicular homicide. 
Offender with prior alcohol-related 
conviction. 
Commission of crime while free on bail, 
§40-11-148. 
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HOMICIDE —Cont’d 
Drunkenness —Cont’d 
Vehicular homicide —Cont’d 
Offender with prior alcohol-related 
conviction —Cont’d 
Due diligence in determining existence 
of prior arrests, §40-11-142. 
Special conditions of bail, §40-11-118. 
Motor vehicles. 
Vehicular homicide. 
Offender with prior alcohol-related 
conviction. 
Commission of crime while free on bail, 
§40-11-148. 
Due diligence in determining existence 
of prior arrests, §40-11-142. 
Special conditions of bail, §40-11-118. 
Murder. 
Lesser included offenses, §40-18-110. 
Vehicular homicide. 
Offender with prior alcohol-related 
conviction. 
Commission of crime while free on bail, 
§40-11-148. 
Due diligence in determining existence of 
prior arrests, §40-11-142. 
Special conditions of bail, §40-11-118. 
Wiretapping and electronic surveillance. 
Evidence, §40-6-305. 


HOSTAGES. 
Bail pending appeal and release of 
defendant convicted of kidnapping. 
Notice to former hostage, §40-11-113. 


HUMAN TRAFFICKING. 
Commercial sex acts. 
Child victim. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Wiretapping and electronic surveillance. 
Evidence of trafficking offenses, 
§40-6-305. 


HYPODERMIC SYRINGES. 

Alerting law enforcement officer to 
presence of hypodermic needle prior 
to search. 

Immunity from prosecution for possession 
of drug paraphernalia, §40-7-124. 


I 


IDENTIFICATION. 
Bounty hunters. 
Pocket cards, §40-11-318. 
Expunction of records. 
Mistaken identity as cause for arrest. 
Expedited expunction, §40-32-101. 


IGNITION INTERLOCK DEVICES. 
Criminal forfeiture. 
Disposition of forfeited property and 
proceeds. 
Use for acquisition of device, §40-33-211. 
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IMMIGRATION. INDICTMENTS. 

Arrest of persons. Alcoholic beverages. 
Standardized written procedure to verify Exceptions. 


citizen status of arrestee, §40-7-123. 


IMMUNITY. 
Bail and recognizance. 
Release of detainee notwithstanding filing 
of detainer. 
Non-liability of surety, §40-11-201. 
Body cavity searches. 
Physician and nurse immunity, §40-7-121. 
Criminal law and procedure. 
Witnesses. 
Attendance. 
Uniform law to secure attendance of 
witnesses. 
Immunities of witnesses entering or 
passing through state on 
summons, §40-17-209. 
Grand jury. 
Investigative grand jury. 
Grant of immunity, §40-12-215. 
Drugs. 
Alerting law enforcement officer to presence 
of hypodermic needle prior to search. 
Immunity from prosecution for possession 
of drug paraphernalia, §40-7-124. 
Grand jury. 
Investigative grand jury. 
Witnesses. 
Grant of immunity, §40-12-215. 
Needles. 
Alerting law enforcement officer to presence 
of hypodermic needle prior to search. 
Immunity from prosecution for possession 
of drug paraphernalia, §40-7-124. 
Nurses. 
Body cavity searches, §40-7-121. 
Physicians and surgeons. 
Body cavity searches, §40-7-121. 
Theft. 
Detention of suspect by merchant or peace 
officer. 
Immunity from criminal or civil liability, 
§40-7-116. 


INADEQUATE REPRESENTATION BY 
COUNSEL. 
Post-conviction procedure. 
Generally, §§40-30-101 to 40-30-122. 


INCEST. 
Fines, §40-24-108. 
Minor victim, 12 or younger. 
Evidence of prior conviction, §40-17-124. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 


INDECENT EXPOSURE. 
Minors. 
Defendant eighteen years of age or older 
and victim under thirteen. 
Evidence of prior conviction, §40-17-124. 


Allegations as to exceptions, §40-13-219. 
Name of seller not required, §40-13-219. 
Previous intoxicating liquor violations, 

§40-13-219. 
Alternative allegations. 
Means or intent, §40-13-206. 
Results, §40-13-206. 
Arrest. 
Disclosure of indictment before arrest. 

Prohibited, §40-13-112. 

Indictment not inspected before arrest, 

§40-13-111. 
Exceptions, §40-13-111. 

Bail and recognizance. 

Taking bail after indictment, §40-11-109. 
Breach of trust, §40-13-221. 
Capias. 

Arrest on capias. 

Bail, §40-13-302. 

Commitment under capias. 

Bail after commitment, §40-13-302. 
Failure to execute capias, §40-13-304. 
Multiple offenses, §40-13-301. 

Return. 
Bail to be returned with capias, 
§40-13-303. 
Mailing, §40-13-303. 
Filing of mailed papers, §40-13-303. 
Postage as cost, §40-13-303. 
Certainty as to person charged, 
§40-13-203. 
Common law. 
Description of common law crimes, 
§40-13-205. 
Conclusion, §40-13-201. 
Conspiracy. 
General allegations in conspiracy, 
§40-13-216. 
Contents. 
Place of offense, §40-13-208. 
Statement of offense, §40-13-202. 
Time of offense, §40-13-207. 
Venue and term of court, §40-13-201. 
Defined, §40-13-101. 
Destroyed or withheld instruments. 
Descriptions, §40-13-211. 
Embezzlement, §40-13-221. 
Felonies. 
All felonies indictable offenses, §40-13-102. 
Minutes of court. 
Entry of felony indictments in minutes, 
§§40-13-109, 40-13-110. 
Forgery and counterfeiting. 
Intent to pass counterfeit money, 
§40-13-215. 
Fraud. 
Allegations as to fraud, §40-13-212. 
Intent to defraud generally, §40-13-212. 
Futures. 
Allegations as to dealing in futures, 
§40-13-218. 
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INDICTMENTS —Cont’d 
Gambling. 
Allegation of game played, §40-13-217. 
Allegations as to dealing in futures, 
§40-13-218. 
Allegations as to gaming devices, 
§40-13-217. 
Formal defects in gaming charges, 
§40-13-217. 
Grand jury. 
Endorsement when indictment not found, 
§40-13-106. 

Investigative grand jury, §40-12-212. 

Presentation of indictment, §40-13-108. 

True bill. 

Number of jurors required, §40-13-105. 

Witnesses. 

Endorsement of names of witnesses. 
Duty of foreman, §40-13-107. 
Graves. 

Identification of grave violated, §40-13-220. 

Identification of person charged, 
§40-13-203. 

Indictable offenses, §40-13-102. 

Injuries. 

Intent to injure generally, §40-13-212. 
Judgments and decrees. 

Statement supporting alleged judgment, 

§40-13-210. 
Judicial notice. 
Statement of matters of which judicial 
notice taken. 
Not required, §40-13-204. 
Libel. 
Extrinsic facts to identify person libeled, 
§40-13-214. 
Limitation of prosecutions. 

Commencement of prosecution, §40-2-104. 
Minutes of court. 

Copies of minutes, §40-13-110. 

Entry in minutes of felony indictments, 

§40-13-109. 
Loss of minutes. 
New indictment, §40-13-110. 
Misdemeanors. 
All misdemeanors indictable offenses, 
§40-13-102. 

Capias. 

Failure to execute capias, §40-13-304. 

Disclosure of indictment before arrest. 

Punishable as misdemeanor, §40-13-112. 
No true bill returned. 
Expunction of records. 
Generally, §§40-32-101 to 40-32-104. 
Grounds, §40-32-101. 
Offenses indictable, §40-13-102. 
Perjury. 

Substance of case in perjury, §40-13-213. 
Place of offense. 

Statement not required, §40-13-208. 
Presentation of indictment, §40-13-108. 
Presentments. 

Included in word indictment, §40-13-101. 
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INDICTMENTS —Cont’d 
Presumptions. 
Statement of presumptions of law not 
required, §40-13-204. 
Property. 
Allegation of ownership of property, 
§40-13-209. 
Prosecution by indictment, §§40-3-101, 
40-3-102. 
Prosecutor. 
Name required on bill of indictment, 
§40-13-103. 

Exceptions, §40-13-104. 
Statement of offense, §40-13-202. 
Time of offense. 

Statement not required, §40-13-207. 
True bill. 
Concurrence in, §40-13-105. 


INDIGENT PERSONS. 
Affidavits. 
Attorneys at law. 
Counsel for indigent defendants. 
Affidavit of indigency, §40-14-202. 
Criminal forfeiture of personal property 
including conveyances. 
Claim to property filed in forma pauperis, 
§40-33-206. 
Death penalty. 
Post-conviction defender oversight 
commission, §§40-30-201 to 40-30-210. 
Felonies. 
Attorneys at law. 
Counsel for indigents charged with 
felonies, §§40-14-201 to 40-14-210. 
Post-conviction procedure. 
Appointment of counsel. 
Completion of incomplete petition, 
§40-30-106. 
Preliminary order to direct, §40-30-107. 
Reimbursement, §40-30-115. 
Verified, §40-30-111. 
Court reporter reimbursement, §40-30-115. 
Defender commission for persons sentenced 
to death, §§40-30-201 to 40-30-210. 


INFAMOUS CRIMES. 
Judgment of infamy, §40-20-112. 
Restoration of citizenship. 
Conviction of infamous crime after July 1, 
1986, §40-29-105. 
Conviction of infamous crime after July 1, 
1996, §40-29-105. 
General provisions, §§40-29-101 to 
40-29-107. 
Voting rights restoration, §§40-29-101, 
40-29-105, 40-29-201 to 40-29-205. 


INFORMATIONS. 
Magistrates. 
Definition of magistrate, §40-5-101. 
Disposition, §40-5-105. 
Examination required before commitment, 
§40-5-103. 
Officials who are designated as magistrates, 
§40-5-102. 
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INFORMATIONS —Cont’d 
Magistrates —Cont’d 
Subpoena of witness, §40-5-104. 
Prosecution by information, §§40-3-101, 
40-3-103. 
Subpoenas. 
Witnesses, §40-5-104. 


INJUNCTIONS. 
Bail. 
Family offense cases, §40-11-150. 
Child abuse. 
Victim family or household member. 
Bail conditions, §40-11-150. 
Domestic violence. 
Bail conditions, §40-11-150. 
Family or household members victims. 
Bail conditions, §40-11-150. 
Household members victims of offense. 
Bail conditions, §40-11-150. 
Minors. 
Child abuse. 
Victim family or household member. 
Bail conditions, §40-11-150. 
Spousal abuse. 
Bail conditions, §40-11-150. 


INJURIES. 
Indictments. 
Intent to injure generally, §40-13-212. 


INMATE FINANCIAL RESPONSIBILITY. 
Inmate trust fund accounts. 
Reimbursement of court costs, §40-25-143. 


INSTALLMENT PAYMENTS OF FINES, 
§40-24-101. 


INSURANCE. 
Bail and recognizance. 
Bondsmen. 
Exclusion from insurance company laws, 
§40-11-302. 


INTELLECTUAL AND 
DEVELOPMENTAL DISABILITIES. 
Prostitution. 
Patronizing prostitution from minor or from 
one with intellectual disability. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Promoting prostitution of minor. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 


INTERCEPTION OF WIRE, ORAL OR 
ELECTRONIC COMMUNICATION. 

Wiretapping and electronic surveillance 
generally, §§40-6-301 to 40-6-311. 


INTERNET. 
Sexual offenses. 
Sexual exploitation of children. 

Subpoena for documents and records 
pertaining to Internet service account 
used in commission of offense, 
§40-17-125. 
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INTERNET —Cont’d 
Sexual offenses —Cont’d 
Solicitation of minors. 
Causing a minor to engage in sexual 
activity. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Fines, §40-24-108. 
Victim 12 or younger. 

Evidence of prior conviction, 

§40-17-124. 


INTERSTATE COMPACTS. 
Adult offender supervision, §§40-28-401 to 
40-28-4083. 
Offender seeking to transfer residence to 
another state. 
Application fee, §40-28-201. 
Detainers. 
Interstate agreement on detainers, 
§§40-31-101 to 40-31-108. 
Parole. 
Adult offender supervision, §§40-28-401 to 
40-28-403. 
Offender seeking to transfer residence to 
another state. 
Application fee, §40-28-201. 


INVESTIGATIVE GRAND JURY, 
§§40-12-201 to 40-12-218. 


J 


JAILS AND JAILERS. 
Extradition. 
’ Crime committed in another state. 
Confinement of prisoner en route, 
§40-9-120. 
Removal of prisoners to penitentiary, 
§§40-23-106 to 40-23-112. 
Generally, §40-23-107. 
Guards. 
Additional guards. 
Summons, §40-23-110. 
Number of guards for removal of 
prisoners by sheriff, §40-23-108. 
Qualifications, §40-23-111. 
Juror disqualified to act as guard, 
§40-23-112. 
Summons of additional guards, 
§40-23-110. 
Order of immediate removal, §40-23-107. 
Sheriffs. 
Additional guards. 
Summons, §40-23-110. 
Aid. 
Warrant to summon aid in removal of 
prisoner, §40-23-109. 
Number of guards for removal of 
prisoners by sheriff, §40-23-108. 
Warrant to summon aid in removal of 
prisoners, §40-23-109. 
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JIM CROW ERA. 
Civil rights protests. 
Expunction of records. 
Conviction for protesting of racial 
segregation or racial discrimination, 
§40-32-101. 


JUDGES. 
Post-conviction procedure. 
Assignment of judges to hear petition, 
§40-30-105. 


JUDGMENTS AND DECREES. 
Bail and recognizance. 
Execution on judgment, §40-11-140. 
Costs in criminal cases. 
Conversion of pending costs into civil 
judgment upon release of defendant 
from sentence imposed, §40-24-105. 
Criminal law and procedure. 
Infamous crimes. 
Judgment to be sent to election 
commission, §40-20-113. 
Indictments. 
Statement supporting alleged judgment, 
§40-13-210. 


JUDICIAL COMMISSIONERS. 
Appointment. 
Majority of general sessions judges to 
appoint, §40-5-204. 
Arrest warrants. 
Duty to issue, §40-5-201. 
Bonds, surety. 
Duty to set bonds and recognizances, 
§40-5-201. 
Certain county. 
Appointment of judicial commissioners, 
§40-1-111. 
Compensation, §40-1-111. 
Duties, §40-1-111. 
Terms, §40-1-111. 
Compensation, §40-5-203. 
Continuing education, §40-1-111. 
Creation of position, §40-5-201. 
Domestic abuse magistrates, §40-1-111. 
Duties, §40-5-201. 
Eligibility for appointment, §40-5-202. 
Fees, §40-5-203. 
General sessions judges. 
Judicial commissioners appointed by 
majority of judges, §40-5-204. 
Mittimus. 
Duty to issue, §40-5-201. 
Term of office, §40-5-202. 


JUDICIAL NOTICE. 
Indictments. 
Statement of matters of which judicial 
notice taken. 
Not required, §40-13-204. 


JUDICIAL SALES. 
Bail and recognizance. 
Forfeiture of bail. 
Sale of land to collect on forfeiture, 
§§40-11-140, 40-11-206 to 40-11-215. 


JURISDICTION. 
Circuit courts. 

Criminal jurisdiction, §§40-1-107, 40-1-108. 
City courts. 

Criminal jurisdiction, §40-1-107. 
Criminal forfeiture. 

Disposition of forfeited property. 

Conveyances used in robbery or theft 
offenses, §40-33-106. 

Municipal courts. 

Criminal jurisdiction, §40-1-107. 


JURY. 
Bail and recognizance. 
Challenge of juror acting as bail, 
§40-18-105. 
Challenging jurors. 
Criminal cases, §40-18-118. 
Peremptory challenges. 
Criminal prosecution, §40-18-118. 
Change of venue. 
Transfer of judicial proceeding upon change 
of venue. 
Criminal cases. 
Boarding jurors, §40-18-107. 
Conspiracy. 
Persons guilty of conspiracy not competent 
to sit on grand jury, §40-12-102. 
Criminal cases. 
Adjournment. 
Discharge of jury by adjournment, 
§40-18-108. 
Boarding jurors, §40-18-107. 
Fees for boarding jury. 
Bill of fees. 
Contents, §40-25-119. 
Certification, §40-25-118. 
Challenges to jurors. 

Juror acting as bail, §40-18-105. 

Peremptory challenges, §40-18-118. 
Disagreement as to part of defendants. 

Verdict as to those in regard to whom 

jury agrees, §40-18-113. 
Discharge of jury. 
Adjournment of court discharges jury, 
§40-18-108. 

Retrial after discharge, §40-18-109. 
Drawing of jurors’ names, §40-18-104. 
Expenses of keeping jury. 

Misdemeanor cases. 

Certification of jury expenses, 
§40-25-115. 
Certificate required for payment, 
§40-25-116. 
Refund of expenses collected from 
defendant, §40-25-117. 
Fees for boarding jury. 

Bill of fees. 

Contents, §40-25-119. 

Certification, §40-25-118. 

Fines. 

Assessment of fine by jury, §40-18-114. 
Illness. 

Discharge of juror, §40-18-108. 
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JURY —Cont’d K 
Criminal cases —Cont’d 

Insanity defense. KIDNAPPING. 


Charged to jury relating to, §40-18-117. 
Instructions. 
Lesser included offenses, §40-18-110. 
Judge as 13th juror. 
New trial sought on claim that verdict 
against weight of evidence. 
Presumption of judge as 13th juror and 
approving of unanimous verdict, 
§40-18-119. 
Lesser included offenses. 
Charge as to, §40-18-110. 
Separation of jurors, §40-18-116. 
Sequestration of jurors, §40-18-116. 
Swearing. 
Jury sworn together in felony trials, 
§40-18-106. 
Term of imprisonment. 
Fixing by jury, §40-20-104. 
Uncertainty as to intent or means of 
offense, §40-18-112. 
Verdict. 
Felony conviction, §40-20-107. 
General verdict of guilty. 
Sustained if one good count in 
indictment, §40-18-111. 
Judgment after verdict, §40-20-101. 
Modification of verdict, §40-20-101. 
Part of defendants. 
Verdict as to, §40-18-113. 
Separate verdicts as to different 
defendants, §40-18-113. 
Women jurors in felony cases. 
Segregation of men and women jurors, 
§40-18-115. 
Woman bailiff or deputy sheriff, 
§40-18-115. 
Penalties. 
Assessment of fine by jury, §40-18-114. 
Peremptory challenges. 
Criminal cases, §40-18-118. 
Sequestration of jurors. 
Criminal prosecution, §40-18-116. 


JUVENILE PROCEEDINGS. 
Criminal law and procedure. 
Rape. 
Statutory rape. 
Defendant under eighteen years of age. 
Fines, §40-24-108. 
Rape. 
Statutory rape. 
Defendant under eighteen years of age. 
Fines, §40-24-108. 
Sexual offenses. 
Rape. 
Statutory rape. 
Defendant under eighteen years of age. 
Fines, §40-24-108. 


Bail and recognizance. 
Release on bail. 
Notice to hostage, victim or family, 
§40-11-106. 
Release pending appeal, §40-11-113. 
Parole. 
Release of defendant on parole. 
Notification of hostage, victim or family, 
§40-28-107. 
Trafficking for commercial sex acts. 
Child victim. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 


L 


LABOR. 
Certificate of employability. 
Restoration of citizenship, §40-29-107. 
Felonies. 
Restoration of citizenship. 
Certificates of employability, §40-29-107. 


LARCENY. 

Forfeiture of conveyances used in 
robbery, burglary, theft or sexual 
offenses, §§40-33-101 to 40-33-111. 


LAW ENFORCEMENT OFFICERS. 
Wiretapping and electronic surveillance. 
Generally, §§40-6-301 to 40-6-311. 


LETHAL INJECTION. 
Death penalty. 
Administration of death penalty, methods, 
§40-23-114. 


LIBEL AND SLANDER. 
Indictments. 
Extrinsic facts to identify person libeled, 
§40-13-214. 


LICENSES. 
Certificates of employability, $40-29-107. 
Felonies. 
Restoration of citizenship. 
Employability, certificate, §40-29-107. 
Restoration of citizenship. 
Employability, certificate, §40-29-107. 


LIENS. 
Attorneys’ fees. 
Criminal forfeiture of personal property 
including conveyances. 
Conveyances used in robbery or theft 
offenses. 
Lien for fees of attorney for accused, 
§40-33-111. 
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LIENS —Cont’d 
Criminal forfeiture of personal property 
including conveyances. 
Conveyances used in robbery or theft 
offenses. 
Fees of attorney for accused, §40-33-111. 


LIFE SENTENCE PAROLE ACT, 
§40-28-116. 


LIMITATION OF ACTIONS. 
Bail and recognizance. 
Failure to seek indictment against 
defendant covered by bond. 
Release of bail bondsmen or sureties from 
obligations, §40-11-138. 
Forfeiture of bail. 
Collection on bond forfeiture, time limit, 
§40-11-140. 
Claim against state or political 
subdivision. 
Criminal law and procedure. 
Costs. 
Time for filing claims for costs against 
state, §40-25-144. 
Criminal law and procedure. 
Limitation of prosecution, §§40-2-101 to 
40-2-106. 
Eight year. 
Criminal prosecutions. 
Felonies. 
Class B felonies, §40-2-101. 
Felonies, §40-2-101. 
Fifteen year. 
Criminal prosecutions. 
Felonies. 
Class A felonies, §40-2-101. 
Four year. 
Criminal prosecutions. 
Felonies. 
Class C or D felonies, §40-2-101. 
Incest. 
Criminal prosecutions. 
Child victims of certain offenses, 
§40-2-101. 
One year. 
Criminal prosecutions. 

Misdemeanors, §40-2-102. 
Post-conviction procedure, $40-30-102. 
Rape. 

Aggravated rape. 
Circumstances where statute 
inapplicable, §40-2-101. 
Child victims of certain offenses, §40-2-101. 
Sexual battery. 
Criminal prosecutions. 
Child victims of certain offenses, 
§40-2-101. 
Sexual offenses. 
Child victims of certain offenses, §40-2-101. 
Six month. 
Criminal prosecutions. 
Gambling, §40-2-102. 
Twenty five years. 
Sexual offenses against children, §40-2-101. 
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LIMITATION OF ACTIONS —Cont’d 
Two year. 
Criminal prosecutions. 
Felonies. 
Class E felonies, §40-2-101. 


LITIGATION TAXES. 
Collection. 
Criminal cases. 
Fines, costs and litigation taxes, 
collection, §40-24-105. 


LOBBYING. 
Death penalty, abolition or retention. 
Post-conviction defender not to lobby for, 
§40-30-205. 


M 


MAGISTRATES. 
Arrest. _ 
Offense in presence of magistrate. 
Power to command any person to arrest 
offender, §40-7-102. 
Bail and recognizance. 
Authority to release defendants, §40-11-104. 
Authority to take bail, §40-11-106. 
Disqualification as bondsmen, §40-11-128. 
Criminal law and procedure. 
Officials designated as magistrates, 
§40-1-106. 
Domestic abuse magistrates, §40-1-111. 
Fresh pursuit. 
Arrest by officers from other states. 
Examination by magistrate, §40-7-204. 
Informations. 
Definition of magistrate, §40-5-101. 
Disposition, §40-5-105. 
Examination required before commitment, 
§40-5-103. 
Officials who are designated as magistrates, 
§40-5-102. 
Preliminary examination, §§40-10-101 to 
40-10-114. 
Subpoena of witness, §40-5-104. 


MARRIAGE. 
Incestuous marriage. 
Criminal offense of incest. 
Fines, §40-24-108. 
Minor victim, 12 or younger. 
Evidence of prior conviction, 
§40-17-124. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Relationship. 
Prohibited degrees. 
Criminal offense of incest. 
Fines, §40-24-108. 
Minor victim, 12 or younger. 
Evidence of prior conviction, 
§40-17-124. 
Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 
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MAXIMUM SENTENCE ACT, §§40-20-107 
to 40-20-110. 


MENTAL HEALTH. 
Bail and recognizance. 
Bail for persons under disability, 

§40-11-111. 

Criminal law and procedure. 
Insanity defense. 
Instructions of jury as to, §40-18-117. 
Rape. 
Aggravated rape. 

Victim’s mental defect or mental 
incapacitation known to defendant. 

Fines, §40-24-108. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Victim mentally defective. 

Fines, §40-24-108. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Defenses. 
Insanity defense to prosecution. 
Instructions of jury as to, §40-18-117. 
Rape. 
Aggravated rape. 
Victim’s mental defect or mental 
incapacitation known to defendant. 

Fines, §40-24-108. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Victim mentally defective. 
Fines, §40-24-108. 
Statute of limitations for certain offenses 

committed against child, §40-2-101. 

Sexual offenses. 
Rape. 
Aggravated rape. 

Victim’s mental defect or mental 
incapacitation known to defendant. 

Fines, §40-24-108. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Victim mentally defective. 

Fines, §40-24-108. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Sexual battery. 
Victim mentally defective. 

Fines, §40-24-108. 

Statute of limitations for certain 
offenses committed against child, 

§40-2-101. 
METRO NASHVILLE PUBLIC 
DEFENDERS OFFICE. 


Reimbursement of governments for 
public defender by state, §40-14-209. 
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MINORS. 
Aggravated child abuse and child neglect 
or endangerment. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Bail and recognizance. 
Bail for persons under disability, 

§40-11-111. 

Criminal law and procedure. 
Child abuse and child neglect or 
endangerment. 
Aggravated child abuse and child neglect 
or endangerment. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Indecent exposure. 
Defendant eighteen years of age or older 
and victim under thirteen. 

Minor victim, 12 or younger. 

Evidence of prior conviction, 
§40-17-124. 
Rape. 
Minor victims, 12 years old or less. 

Evidence of prior conviction, 

§40-17-124. 
Rape of a child. 

Fines, §40-24-108. 

Lesser included offenses, §40-18-110. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Victim 12 or younger. 

Evidence of prior conviction, 
§40-17-124. 
Statutory rape. 

Aggravated statutory rape. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 
Defendants under eighteen years of 
age. 
Fines, §40-24-108. 
Fines, §40-24-108. 
Sexual battery. 
Aggravated sexual battery. 
Victim less than thirteen years of age. 
Evidence of prior conviction, 
§40-17-124. 
Fines, §40-24-108. 
Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 
Felonies. 
Child abuse and child neglect or 
endangerment. 
Aggravated child abuse and child neglect 
or endangerment. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Rape. 
Rape of a child. 

Fines, §40-24-108. 
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MINORS —Cont’d 
Felonies —Cont’d 
Rape —Cont’d 
Rape of a child —Cont’d 
Lesser included offenses, §40-18-110. 
Statutory rape. 
Fines, §40-24-108. 
Indecent exposure. 
Defendant eighteen years of age or older 
and victim under thirteen. 
Evidence of prior conviction, §40-17-124. 
Prostitution. 
Patronizing prostitution from minor or from 
one with intellectual disability. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Promoting prostitution of minor. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Victim 12 or younger. 
Evidence of prior conviction, §40-17-124. 
Rape. 
Rape of a child. 
Fines, §40-24-108. 
Lesser included offenses, §40-18-110. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Victim 12 or younger. 

Evidence of prior conviction, 
§40-17-124. 

Statute of limitations for offenses 

committed against child, §40-2-101. 

Statutory rape. 
Aggravated statutory rape. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Defendants under eighteen years of age. 

Fines, §40-24-108. 

Sexual penetration or contact, 
§40-17-121. 
Sexual battery. 
Aggravated sexual battery. 
Victim less than thirteen years of age. 

Evidence of prior conviction, 
§40-17-124. 

Fines, §40-24-108. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Sexual exploitation of children. 
Aggravated sexual exploitation. 
Fines, §40-24-108. 
Especially aggravated sexual exploitation. 
Fines, §40-24-108. 
Fines, §40-24-108. 
Limitation of actions, §40-2-102. 
Subpoena for documents and records 
pertaining to Internet service account 
used in commission of offense, 
§40-17-125. 
Statutory rape. 
Aggravated statutory rape. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
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MINORS —Cont’d 
Statutory rape victims. 
Accomplice liability, §40-17-121. 


MISDEMEANORS. 
Arrest. 
Citations. 

Use of citation in lieu of continued 
custody of arrested persons. 

Failure to appear, §40-7-118. 
Bail and recognizance. 
Bondsmen, §40-11-312. 

Bounty hunting, §40-11-318. 

Vehicular assault or homicide offender with 
prior alcohol-related conviction. 

Special conditions of bail. 

Tampering, removing or vandalizing 
device, §40-11-118. 
Courts of general sessions. 
Criminal proceedings. 
Neglect of duty, §40-4-116. 
Death penalty. 
Witnesses. 

Allowing unauthorized persons to be 
present at execution of sentence, 
§40-23-116. 

Fines. 
Failure to pay, §40-24-104. 
Indictments. 
All misdemeanors indictable offenses, 
§40-13-102. 
Capias. 
Failure to execute capias, §40-13-304. 
Disclosure of indictment before arrest. 
Punishable as misdemeanor, §40-13-112. 
Limitation of prosecutions, §40-2-102. 
Penalties. 
Discretion as to fine or imprisonment, 
§40-20-102. 
Records. 
Criminal cases. 
Destruction upon dismissal or acquittal. 
Violations of provisions, §40-32-104. 
Sentencing. 
Discretion as to fine or imprisonment, 
§40-20-102. 
Lesser included offenses. 

Assessment of punishment for 
misdemeanor when felony charged, 
§40-20-106. 

Strip searches. 
Restricted, §40-7-119. 


MISTAKE OR ERROR. 
Writ of error coram nobis, §40-26-105. 


MOTIONS. 
Post-conviction procedure. 
Reopening proceedings, §40-30-117. 
Stay of execution when petitioner under 
sentence of death, §40-30-120. 
Suppression of evidence. 
Wiretapping and electronic surveillance, 
§40-6-304. 
Wiretapping and electronic surveillance. 
Suppression of evidence, §40-6-304. 
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MOTOR VEHICLE ACCIDENTS. 
Arrest at scene. 

Death or serious bodily injury involved and 
driver lacking license and evidence of 
financial responsibility, §40-7-103. 

Warrantless arrest by officer, §40-7-103. 

Bail and recognizance. 

Flight risk. 

Alien not lawfully present in US causing 
traffic accident resulting in death or 
serious bodily injury and lacking 
license and proof of financial 
responsibility, §40-11-118. 

Death. 

Accidents involving. 

Arrest at scene. 

Death or serious bodily injury involved 
and driver lacking license and 
evidence of financial responsibility, 
§40-7-103. 

Injuries. 

Accidents involving. 

Arrest at scene. 

Death or serious bodily injury involved 
and driver lacking license and 
evidence of financial responsibility, 
§40-7-103. 

Warrantless arrest at scene by officer, 

§40-7-103. 

Death or serious bodily injury involved and 
driver lacking license and evidence of 
financial responsibility, §40-7-103. 


MOTOR VEHICLES. 
Alcoholic beverages. 
Assault. 
Vehicular assault. 
Offender with prior alcohol-related 
conviction. 
Commission of crime while free on 
bail, §40-11-148. 
Due diligence in determining 
existence of prior arrests, 
§40-11-142. 
Special conditions of bail, §40-11-118. 
Homicide. 
Vehicular homicide. 
Offender with prior alcohol-related 
conviction. 
Commission of crime while free on 
bail, §40-11-148. 
Due diligence in determining 
existence of prior arrests, 
§40-11-142. 
Special conditions of bail, §40-11-118. 
Arrest. 
Strip searches. 
Persons arrested for traffic offenses, 
§40-7-119. 
Assault. 
Vehicular assault. 
Offender with prior alcohol-related 
conviction. 
Commission of crime while free on bail, 
§40-11-148. 
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MOTOR VEHICLES —Cont’d 
Assault —Cont’d 
Vehicular assault —Cont’d 
Offender with prior alcohol-related 
conviction —Cont’d 
Due diligence in determining existence 
of prior arrests, §40-11-142. 
Special conditions of bail, §40-11-118. 
Confiscation. 
Conveyances used in robbery, burglary, 
theft or sexual offenses. 
Generally, §§40-33-101 to 40-33-111. 
Forfeiture of personal property and 
conveyances generally, §§40-33-201 to 
40-33-217. 
Criminal law and procedure. 
Assault. 
Vehicular assault. 
Offender with prior alcohol-related 
conviction. 

Commission of crime while free on 
bail, §40-11-148. 

Due diligence in determining 
existence of prior arrests, 
§40-11-142. 

Special conditions of bail, §40-11-118. 

Forfeitures. 
Conveyances used in robbery, burglary, 
theft or sexual offenses. 
Generally, §§40-33-101 to 40-33-111. 
Personal property including conveyances 
generally, §§40-33-201 to 40-33-217. 
Homicide. 
Vehicular homicide. 
Offender with prior alcohol-related 
conviction. 

Commission of crime while free on 
bail, §40-11-148. 

Due diligence in determining 
existence of prior arrests, 
§40-11-142. 

Special conditions of bail, §40-11-118. 

Drugs. 
Homicide. 
Vehicular homicide. 
Offender with prior alcohol-related 
conviction. 

Commission of crime while free on 
bail, §40-11-148. 

Due diligence in determining 
existence of prior arrests, 
§40-11-142. 

Special conditions of bail, §40-11-118. 

Felonies. 
Assault. 
Vehicular assault. 
Offender with prior alcohol-related 
conviction. 

Commission of crime while free on 
bail, §40-11-148. 

Due diligence in determining 
existence of prior arrests, 
§40-11-142. 

Special conditions of bail, §40-11-118. 
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Forfeitures. 
Conveyances used in robbery, burglary, NAKED DANCING. 


theft or sexual offenses. 
Generally, §§40-33-101 to 40-33-111. 
Forfeiture of personal property including 
conveyances generally, §§40-33-201 to 
40-33-217. 
Homicide. 
Vehicular homicide. 
Offender with prior alcohol-related 
conviction. 
Commission of crime while free on bail, 
§40-11-148. 
Due diligence in determining existence 
of prior arrests, §40-11-142. 
Special conditions of bail, §40-11-118. 
Intoxication. 
Assault. 
Vehicular assault. 
Offender with prior alcohol-related 
conviction. 
Commission of crime while free on 
bail, §40-11-148. 
Due diligence in determining 
existence of prior arrests, 
§40-11-142. 
Special conditions of bail, §40-11-118. 
Homicide. 
Vehicular homicide. 
Offender with prior alcohol-related 
conviction. 
Commission of crime while free on 
bail, §40-11-148. 
Due diligence in determining 
existence of prior arrests, 
§40-11-142. 
Special conditions of bail, §40-11-118. 
Searches and seizures. 
Strip searches. 
Persons arrested for traffic offenses, 
§40-7-119. 
Strip searches. 
Persons arrested for traffic offenses, 
§40-7-119. 
Theft. 
Forfeitures. 
Conveyances used in robbery, burglary, 
theft or sexual offenses, §§40-33-101 
to 40-33-111. 
Vehicular homicide. 
Offender with prior alcohol-related 
conviction. 
Commission of crime while free on bail, 
§40-11-148. 
Due diligence in determining existence of 
prior arrests, §40-11-142. 
Special conditions of bail, §40-11-118. 


MUNICIPAL COURTS. 
Criminal jurisdiction, §40-1-107. 
Jurisdiction. 

Criminal jurisdiction, §40-1-107. 


MURDER. 
Lesser included offenses, §40-18-110. 


Public indecency. 
Minor victim, 12 or younger. 
Evidence of prior conviction, §40-17-124. 


NASHVILLE PUBLIC DEFENDER. 
Reimbursement of governments for 
public defender by state, §40-14-209. 


NEEDLES. 

Alerting law enforcement officer to 
presence of hypodermic needle prior 
to search. 

Immunity from prosecution for possession 
of drug paraphernalia, §40-7-124. 


NEWSPAPERS. 
Death penalty. 
News media members at execution site, 
§40-23-116. 


NEW TRIAL. 
Criminal law and procedure. 
Verdict against weight of evidence claimed 
as basis. 

Judge as 13th juror and approving of 
unanimous verdict, presumption, 
§40-18-119. 

Post-conviction DNA evidence, 

§§40-30-301 to 40-30-313. 

Post-conviction procedure. 
Bail during new trial, §40-30-119. 
Petitioner unconstitutionally denied appeal, 
§40-30-113. 


NONRESIDENTS. 
Parole. 
Hearings, §40-28-505. 
Post-conviction procedure. 
Amended petition not to be filed, 
§40-30-107. 
Final judgments by clerk of court, 
§40-30-112. 
Wiretapping and electronic surveillance. 
Persons named in order or application, 
§40-6-304. 


NOTICE. 
Arrest. 
Notice of authority and grounds for arrest, 
§40-7-106. 
Private persons, §40-7-111. 
Bail and recognizance. 
Arrest of bondsman, §40-11-319. 
Criminal forfeiture of personal property 
including conveyances, §40-33-203. 
Grand jury. 
Investigative grand jury. 
Dissolution, §40-12-217. 
Meeting of grand jury. 
Notice to be posted by court clerk, 
§40-12-105. 
Parole. 
Community supervision. 
Sanctions applicable for violations. 
Notice to individual of sanction 
imposed, §40-28-305. 
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Parole —Cont’d 

Hearings, §40-28-505. PARDONS. 
Post-conviction DNA evidence. Affidavits. 


Court orders, §§40-30-304, 40-30-305. 
Post-conviction procedure. 
Amended petition not to be filed, 
§40-30-107. 
Final judgments by clerk of court, 
§40-30-112. 
Probation. 
Community supervision. 
Sanctions applicable for violations. 
Notice to individual of sanction 
imposed, §40-28-305. 
Victims of crime. 
Executive clemency, §40-27-110. 
Wiretapping and electronic surveillance. 
Person named in order or application, 
§40-6-304. 


NUDE DANCING. 
Public indecency. 
Minor victim, 12 or younger. 
Evidence of prior conviction, §40-17-124. 


NURSES. 
Body cavity searches. 
Immunity, §40-7-121. 
Immunity. 
Body cavity searches, §40-7-121. 
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OATHS. 
Post-conviction procedure. 
Petition to be verified under oath, 
§40-30-104. 


OBSCENITY. 
Boot camp. 
Excluded offenders, §40-20-205. 
Minors. 
Employment of minors to do or assist in 
doing prohibited acts. 
Limitation of actions, §40-2-102. 


OFFICE OF POST-CONVICTION 
DEFENDER. 
Generally, §§40-30-205 to 40-30-210. 


OPEN MEETINGS LAW. 
Parole. 
Adult offender supervision, compact for. 
Interstate commission for adult offender 
supervision, §40-28-401. 
ORAL COMMUNICATIONS. 


Wiretapping and electronic surveillance, 
§§40-6-301 to 40-6-311. 


ORDERS OF COURT. 
Restitution of stolen property. 
Order of restitution, §40-20-116. 
Wiretapping and electronic surveillance, 
§40-6-304. 


False affidavit to obtain pardon. 

Venue, §40-1-105. 

Death penalty. 
Executive clemency. 
Commutation of death penalty on 
application for pardon, §40-27-105. 
Executive clemency, §§40-27-101 to 
40-27-110. 
Conditions. 

Governor may grant conditional pardon, 

§40-27-102. 
Death penalty. 

Commutation of death penalty on 

application for pardon, §40-27-105. 
Manslaughter. 

Restoration of citizenship on pardon of 
manslaughter, §40-27-108. 

Powers of governor, §40-27-101. 

Conditional pardon, §40-27-102. 

Reasons for granting pardons. 

Record, §40-27-107. 

Remission of imprisonment, §40-27-104. 
Restrictions. 

Governor may grant pardon subject to 

restrictions, §40-27-102. 
Victim of crime notification, §40-27-110. 
Warrant of governor. 
Conditional pardon, §40-27-102. 
Return of governor’s warrant, 
§40-27-103. 
Exoneration. 
_ Advice to governor, §40-28-126. 
Victim of crime notification, §40-27-110. 
When governor may grant, §40-27-109. 
Expunction of records. 
Nonviolent crimes. 
Pardoned offender, §40-32-101. 
Governor. 
Board of paroles. 

Advice to governor as to pardons, 
exonerations and commutations, 
§40-28-126. 

Executive pardoning power unabridged by 
parole provisions, §40-28-128. 
Exoneration. 

Advice as to exoneration, §40-28-126. 

Victim of crime notification, §40-27-110. 

When governor may grant, §40-27-109. 

Venue. 
False affidavit to obtain pardon, §40-1-105. 
Victim of crime notification, §40-27-110. 


PARENT AND CHILD. 
Criminal law and procedure. 
Incest. 
Fines, §40-24-108. 
Minor victim, 12 or younger. 


Evidence of prior conviction, 
§40-17-124. 
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PAROLE —Cont’d 
Board of parole —Cont’d 


PARENT AND CHILD —Cont’d 
Criminal law and procedure —Cont’d 


Incest —Cont’d 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Felonies. 
Incest. 
Class C felony. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Fines, §40-24-108. 
Incest. 
Fines, §40-24-108. 
Minor victim, 12 or younger. 
Evidence of prior conviction, §40-17-124. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 


PAROLE. 
Adult offender supervision, compact for, 
§§40-28-401 to 40-28-403. 

Compacting states. 

Number required, §40-28-401. 

Council for interstate adult offender 
supervision, §40-28-402. 

Default of compacting state, §40-28-401. 

Definitions, §40-28-401. 

Effective date, §40-28-401. 

Interstate commission for adult offender 
supervision, §40-28-401. 

Offender seeking to transfer residence to 
another state. 

Application fee, §40-28-201. 

Purpose, §40-28-401. 

Registry, §40-28-403. 

Termination of compact, §40-28-401. 

Withdrawal, §40-28-401. 

Affidavits. 
False affidavit to obtain parole. 
Venue, §40-1-105. 
Applicability of provisions. 
Prisoners to whom applicable, §40-28-113. 
Attorneys at law. 
Board of parole. 
Appointment of counsel for indigents, 
§40-28-106. 
Hearings on parole violations, 
§40-28-122. 
Board of parole. 

Advice to governor as to pardons, 
exonerations and commutations, 
§40-28-126. 

Appointment of members, §40-28-103. 

Attorneys at law. 

Appointment of counsel for indigents, 

§40-28-106. 
Hearings on parole violations, 
§40-28-122. 

Chair. 

Appointment, §40-28-103. 

Term of office, §40-28-103. 
Compensation of members, §40-28-105. 
Composition, §40-28-103. 


Creation, §40-28-103. 
Duties, §§40-28-104, 40-28-106. 

Advice to governor as to pardons, 
exonerations and commutations, 
§40-28-126. 

Executive director. 
Appointment, §40-28-104. 
Duties, §40-28-104. 
Fitness for parole. 
Studying prisoners to determine fitness 
for parole, §40-28-118. 
Hearings. 

Open parole hearings, §§40-28-501 to 
40-28-505. 

Parole violations, §40-28-122. 

Indigent persons. 

Appointment of counsel for indigents, 

§40-28-106. 
Hearings on parole violations, 
§40-28-122. 
Meetings, §40-28-105. 
Number of members, §40-28-103. 
Office. 

Location of permanent office, §40-28-105. 
Powers, §§40-28-104, 40-28-106, 40-28-116. 
Prison officials. 

Cooperation, §40-28-127. 

Quorum, §40-28-105. 
Records. 

Duties as to, §§40-28-106, 40-28-119. 
Removal of members, §40-28-105. 
Reports, §40-28-107. 

Salaries of members, §40-28-105. 
Subpoenas. 

Power to issue, §§40-28-104, 40-28-106. 
Terms of members, §40-28-103. 
Vacancies, §40-28-103. 

Victim impact statements, §40-28-504. 
Violation of parole. 

Determining whether violation occurred, 

§40-28-122. 
Witnesses. 
Powers as to, §40-28-106. 


Community supervision, §§40-28-301 to 


40-28-306. 
Definitions, §40-28-301. 
Judge to determine conditions of 
supervision, §40-28-304. 
Sanctions applicable for violations, 
§40-28-302. 
Department imposition of graduated 
sanctions, §40-28-305. 
Monitoring of confinement sanctions by 
chief supervision officer, §40-28-306. 
Notice to individual of sanction imposed, 
§40-28-305. 
System of graduated sanctions, 
§40-28-303. 


Compact for adult offender supervision, 


§§40-28-401 to 40-28-403. 


Construction and interpretation. 


Executive pardoning power unabridged, 
§40-28-128. 
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PAROLE —Cont’d 
Contributions for supervision and 
rehabilitation, §40-28-201. 
Hardship exception to required minimum 
contribution, §40-28-202. 
Supervision and rehabilitation fund, 
§40-28-203. 
Unpaid supervision fees. 
Civil recovery, §40-28-205. 
Correction department. 
Definition of department, §40-28-102. 
Supervision of felony offenders. 
Correction department duties, 
§40-28-601. 

Definitions, §40-28-102. 

Delinquent parolees. 

Declaration of delinquency, §40-28-607. 

Denial of release status. 

Period of time before next eligibility 
hearing, §40-28-115. 

Director of probation and parole. 
Appointment, §40-28-602. 
Compensation, §40-28-606. 

Duties, §40-28-602. 
Qualifications, §40-28-602. 
Discharge of parolee. 
Citizenship, restoration of. 
Non-violent offenders released or 
discharged. 
Information as to restoration of 


citizenship provided to, §40-29-106. 


Final discharge, §40-28-609. 
Drugs. 
Parolee drug test reports, §40-28-122. 
Earliest release date. 
Calculation, §40-28-129. 
Electronic monitoring and tracking. 
Employed releasees. 
Fees for costs of program, §40-28-201. 
Eligibility, §40-28-115. 
Probational criminals, §40-28-116. 
Tests, §40-28-115. 
Employers and employees. 
Employed releasees. 
Criminal injuries compensation fund. 
Payments to, §40-28-204. 
Defined, §40-28-201. 
Hardship defined, §40-28-202. 
Supervision and rehabilitation funds. 
Contributions to, §40-28-201. 
Established, §40-28-203. 
Evidence. 
Parolee drug test reports. 
Admissibility without expert testimony, 
§40-28-122. 
Expiration of sentence. 
Calculation of expiration date and earliest 
release date, §40-28-129. 
Felonies. 
Parolee or prisoner assigned to release 


program committing felony, §40-28-123. 


Governor. 
Board of parole. 
Advice to governor as to pardons, 
exonerations and commutations, 
§40-28-126. 
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PAROLE —Cont’d 
Governor —Cont’d 
Board of parole —Cont’d 
Appointment of members, §40-28-103. 
Grounds, §40-28-117. 
Hearings, §§40-28-501 to 40-28-505. 
Attendance policies, §40-28-503. 
Notice, §40-28-505. 
Requirements, §40-28-502. 
Short titles, §40-28-501. 
Standard victim notification form, 
§40-28-503. 
Victim impact statements, §40-28-504. 
Interstate compact for adult offender 
supervision, §§40-28-401 to 40-28-403. 
Kidnapping. 
Release of defendant. 
Notification of hostage, victim or family, 
§40-28-107. 
Mandatory parole, §40-28-117. 
New offense, parolee charged with. 
Reincarceration pending parole revocation 
or rescission hearing. 
Dismissal of new offense, effect, 
§40-28-122. 
Violation of parole, report by parole officer, 
§40-28-607. 
Notice of hearing, §40-28-505. 
Open parole hearings, §$40-28-501 to 
40-28-505. 
Power to parole, §40-28-116. 
Probational criminals. 
Eligibility for parole, §40-28-116. 
Probation and parole officers. 
Appointment, §40-28-603. 
Compensation, §40-28-606. 
‘Defined, §40-28-102. 
Duties, §40-28-605. 
Powers, §40-28-605. 
Qualifications, §40-28-604. 
Supervision of felony offenders. 
Suspension of supervision. 
Conditions, §40-28-601. 
Purpose of provisions, §40-28-101. 
Records. 
Board of parole. 
Duties as to records, §§40-28-104, 
40-28-106, 40-28-119. 
Parolees, §40-28-119. 
Prisoners, §40-28-114. 
Registry under interstate compact for 
adult supervision registry, §40-28-403. 
Reparole upon completion of diversion 
program, §40-28-122. 
Reports. 
Board of parole. 
Reports of board, §40-28-107. 
Parolee reports. 
Relief from reports, §40-28-608. 
Salaries. 
Board of parole, §40-28-105. 
Sentence expiration date. 
Calculation, §40-28-129. 
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PAROLE —Cont’d 
Sentencing. 

Consecutive sentences. 

Notification of board of parole, 
§40-20-110. 

Notification of board of parole of inmates 
sentenced to consecutive sentences, 
§40-20-110. 

Subpoenas. 

Board of parole. 

Power to issue, §§40-28-104, 40-28-106. 
Supervision of felony offenders, 
§§40-28-601 to 40-28-610. 

Boot camp or special alternative 
incarceration as condition of probation, 
§40-28-610. 

Correction department duties, §40-28-601. 

Delinquent parolees. 

Declaration of delinquency, §40-28-607. 

Director of probation and parole. 
Appointment, §40-28-602. 
Compensation, §40-28-606. 

Duties, §40-28-602. 
Qualifications, §40-28-602. 

Discharge. 

Final discharge, §40-28-609. 

Probation and parole officers. 
Appointment, §40-28-603. 
Compensation, §40-28-606. 

Duties, §40-28-605. 
Powers, §40-28-605. 
Qualifications, §40-28-604. 
Suspension of supervision. 
Conditions, §40-28-601. 

Reports by parolees. 

Relief from reports, §40-28-608. 

Special alternative incarceration as 
condition of probation, §40-28-610. 

Travel from state or country. 

Permission to leave, §40-28-608. 

Violation of parole. 

Report, §40-28-607. 
Terms of parole, §40-28-117. 
Travel from state or country. 
Permission to leave, §40-28-608. 
Venue. 
False affidavit to obtain parole, §40-1-105. 
Victims of crime. 
Notice of hearings, §40-28-505. 
Notice of inmate’s release. 
Proposed county of residence of inmate to 
be included, §40-28-505. 
Victim impact statements, §40-28-505. 
Violation of parole. 
Arrest of violator, §40-28-121. 
Fees, §40-28-121. 

Hearing, §§40-28-121, 40-28-122. 

Report, §40-28-607. 

Warrant for violator. 

Execution, §40-28-121. 
Witnesses. 

Board of parole. 

Powers as to witnesses, §40-28-106. 
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PEACE OFFICERS. 3 
Wiretapping and electronic surveillance. 
Generally, §§40-6-301 to 40-6-311. 


PEACE OFFICER STANDARDS AND 
TRAINING COMMISSION. 
Citizen status of arrestee. 
Standardized written procedure to verify, 
§40-7-123. 


PENALTIES. 
Accrual of fines to state, §40-24-106. 
Collection of fines, §40-24-105. 
Confession of judgment for fine, 
§40-24-103. 
Contempt. 
Failure to preserve DNA specimen, 
§40-30-309. 
Jury. 
Assessment of fine by jury, §40-18-114. 
Payment of fines. 
Clerk of court. 
Fee for administering installment 
payments, §40-24-101. 
Failure to pay. 
Penalty, §40-24-104. 
Manner of payment, §40-24-101. 
Post-conviction DNA evidence. 
Failure to preserve DNA specimen, 
§40-30-309. 
Records in criminal cases. 
Destruction upon dismissal or acquittal. 
Violations of provisions, §40-32-104. 
Release of fines and forfeitures, 
§40-24-102. 
State treasury. 
Payment of fines into state treasury, 
§40-24-106. 


PEN REGISTERS. 
Wiretapping and electronic surveillance 
generally, §§40-6-301 to 40-6-311. 


PEREMPTORY CHALLENGES. 
Jurors. 
Criminal prosecution, §40-18-118. 


PERJURY. 
Grand jury. 
Persons having knowledge of commission of 
offense, testimony before. 
Submitting false affidavit, §40-12-104. 
Indictments. 
Substance of case in perjury, §40-13-213. 


PETITIONS. 
Citizenship. 
Restoration of citizenship, §§40-29-102, 
40-29-103. 
Grand jury. 
Investigative grand jury. 
Petition to convene, §§40-12-201 to 
40-12-205. 
Post-conviction DNA evidence. 
Petition requesting DNA analysis, 
§40-30-303. 
Dismissal of petition, §40-30-312. 


859 


PETITIONS —Cont’d 
Post-conviction procedure. 
Generally, §§40-30-101 to 40-30-122. 


PHYSICIANS AND SURGEONS. 
Body cavity searches. 

Immunity from civil liability, §40-7-121. 
Immunity from civil liability. 

Body cavity searches, §40-7-121. 


PIMPING. 
Promoting prostitution. 
Minor victim, 12 or younger. 
Evidence of prior conviction, §40-17-124. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 


PLEADINGS. 
Post-conviction procedure. 
Answer or response by district attorney 
general, §40-30-108. 


POLICE AND OTHER LAW 
ENFORCEMENT OFFICERS. 
Bail and recognizance. 
Disqualification as bondsmen, §40-11-128. 
Criminal forfeitures, disposition of 
proceeds, §40-28-505. 
Drivers’ licenses. 
Stopping vehicle to examine or check 
license of driver. 
Limitation on, §40-7-103. 

University and postsecondary education. 
Forfeiture of conveyances used in robbery, 
burglary, theft or sexual offenses 

generally, §§40-33-101 to 40-33-111. 
Wiretapping and electronic surveillance. 
Generally, §§40-6-301 to 40-6-311. 


POPULAR NAMES OF ACTS. 

Boot camp, §§40-20-201 to 40-20-207, 
40-28-610. 

Exclusionary Rule Reform Act. 

Evidence seized pursuant to warrant not to 
be suppressed under certain conditions, 
§40-6-108. 

Jim Crow Era. 
Civil rights protests. 
Expunction of records. 

Conviction for protesting of racial 
segregation or racial 
discrimination, §40-32-101. 

Life Sentence Parole Act, §40-28-116. 

Maximum Sentence Act, §§40-20-107 to 
40-20-110. 

Post-Conviction Defender Oversight 
Commission Act of 2011, §40-30-201. 

Postconviction Procedure Act, §40-30-101. 

Victims of Crime Executive Clemency 
Notification Act, §40-27-110. 

White Cap Law. 

Conspiracy to take human life, inflict 
punishment or burn or destroy 
property, §§40-12-102, 40-13-216. 

White Collar Crime Law. 

Prosecution of fraud and economic crimes, 

§40-3-201. 
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POST-CONVICTION DEFENDER 
OVERSIGHT COMMISSION, 
§§40-30-201 to 40-30-210. 


POST-CONVICTION DNA ANALYSIS ACT 
OF 2001. 
Short title, §40-30-301. 


POST-CONVICTION DNA EVIDENCE, 
§§40-30-301 to 40-30-3138. 
Attorneys at law. 
Appointment for indigent defendants, 
§40-30-307. 
Citation of title, §40-30-301. 
Court orders, 
Judicial notification, §§40-30-304, 
40-30-305. 
Criminal contempt. 
Failure to preserve DNA specimen, 
§40-30-309. 
Discovery. 
Access to laboratory results, §40-30-308. 
Dismissal of petition, §40-30-312. 
DNA analysis. 
Access to laboratory results, §40-30-308. 
Defined, §40-30-302. 
Laboratory standards, §40-30-310. 
Payment for analysis, §§40-30-306, 
40-30-3138. 
Petition requesting analysis, §40-30-303. 
Preservation of evidence, §40-30-309. 
Exculpatory evidence. 
Criteria for determining, §40-30-304. 
Favorable verdict or sentence. 
Criteria for determining, §40-30-305. 
Judicial discretion. 
Remedies, §§40-30-311, 40-30-312. 
Laboratory standards, §40-30-310. 


‘Payment for analysis, §$40-30-306, 


40-30-313. 
Petition requesting DNA analysis, 
§40-30-303. 
Dismissal of petition, §40-30-312. 
Short title, §40-30-301. 


POST-CONVICTION PROCEDURE, 
§§40-30-101 to 40-30-122. 
Affidavit supporting motion to reopen 
petition, §40-30-117. 
Amendment of petition, §40-30-104. 
Time for filing, §40-30-106. 
After entry of preliminary order, 
§40-30-107. 
Answer or responsive pleading by 
district attorney general. 
Time, §40-30-108. 
Appeal, §40-30-117. 
After final judgment, §40-30-116. 
Appointment of counsel for indigent 
petitioner. 
Preliminary order to direct, §40-30-107. 
Reimbursement, §40-30-115. 
Verified statement of dates and times 
counsel consulted petitioner, 
§40-30-111. 
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POST-CONVICTION PROCEDURE 
—Cont’d 

Assignment of judge to hear petition, 
§40-30-105. 

Attorney drafting or giving assistance in 
drafting petition. 

Petitioner to provide name of attorney, 
§40-30-104. 

Attorney general’s duty, §40-30-114. 

Bail during new trial or delayed appeal, 
§40-30-119. 


Burden of proving allegations, §40-30-110. 


Capital cases. 
Appeal after final judgment, §40-30-116. 


Priority of post-conviction cases, §40-30-121. 


Representation of indigents. 
Post-conviction defender oversight 
commission, §§40-30-201 to 
40-30-210. 
Stays of execution, §40-30-120. 
Time for final disposition, §40-30-111. 
Commencement of proceeding by filing 
petition, §40-30-104. 
Compliance reports, §40-30-111. 
Constitutional right not recognized as 
existing at time of trial. 
Considering petition filed after time 
limitation, §40-30-102. 
Interpretation, §40-30-122. 
Reopening petition, §40-30-117. 
Constitutional rights violations. 
Grounds, §40-30-103. 
Contents of petition, §40-30-104. 
Costs taxed, §40-30-111. 
Court reporters appointed for indigent 
petitioner. 
Reimbursement, §40-30-115. 
Defender oversight commission. 
Appointment of assistants and other staff, 
§40-30-208. 
Appointment of defender, §40-30-205. 
Attorney appointed to office of 
post-conviction defender, §40-30-204. 
Budget, §40-30-204. 
Chair, §40-30-204. 
Conflicts of interest and substitute counsel, 
§40-30-207. 
Created, §§40-30-202, 40-30-2038. 
Death sentence. 
Representation of indigents sentenced to 
death and unable to secure counsel. 
Purpose of creation, §40-30-202. 
Duties, §40-30-206. 


Payment of assistants and staff, §40-30-208. 


Records and reports, §40-30-210. 

Salary, §40-30-209. 

Short title, §40-30-201. 

Delayed appeal. 

Bail, §40-30-119. 

Granting where petitioner 
unconstitutionally denied appeal, 
§40-30-113. 

Discovery not available, §40-30-109. 


POST-CONVICTION PROCEDURE 
—Cont’d 
Dismissal of petition, §40-20-206. 
Grounds asserted in district attorney 
general’s motion, §40-30-108. 
Prehearing procedure, §40-30-109. 
District attorney general. 
Representation of state, §40-30-108. 
Duty of attorney general and reporter, 
§40-30-114. 
Enhanced sentence because of previous 
conviction. 
Considering petition after time limitation, 
§40-30-102. 
Reopening petition, §40-30-117. 
Evidentiary hearing, §40-30-110. 
Setting time for, §40-30-109. 
Exceptions to considering petition after 
time limitation, §40-30-102. 
Expenses of district attorney general. 
Reimbursement, §40-30-113. 
Factual basis for grounds alleged. 
Full disclosure, §40-30-106. 
Final disposition of petition, §40-30-111. 
Grounds for relief, §40-30-103. 
Habeas, §40-30-105. 
Indigent persons. 
Post-conviction defender oversight 
commission, §§40-30-201 to 40-30-210. 
Indigent petitioners. 
Appointment of counsel. 
Preliminary order to direct, §40-30-107. 
Reimbursement, §40-30-115. 
Securing filing of complete petition, 
§40-30-106. 
Statement of dates and times counsel 
consulted petitioner, §40-30-111. 
Court reporters appointed. 
Reimbursement, §40-30-115. 
Interpretation as to new rule of 
constitutional criminal law 
announced, §40-30-122. 
Motion to reopen petition, §40-30-117. 
New scientific evidence establishing 
petitioner’s innocence. 
Considering petition after time limitation, 
§40-30-102. 
Reopening petition, §40-30-117. 
New trial. 
Bail, §40-30-119. 
Motion where petitioner unconstitutionally 
denied appeal, §40-30-113. 
Post-conviction DNA evidence, §§40-30-301 
to 40-30-313. 
Notice of final judgments by clerk of 
court, §40-30-112. 
Notice that no amendment to petition 
will be filed. 
Time for filing after preliminary order, 
§40-30-107. 
Office of post-conviction defender, 
§§40-30-205 to 40-30-210. 
Post-conviction defender, §§40-30-205 to 
40-30-210. 
Abolition or retention of death penalty. 
Defender’s office not to lobby, §40-30-205. 
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POST-CONVICTION PROCEDURE 
—Cont’d 

Post-conviction defender —Cont’d 

Appointment of post-conviction defender 
oversight commission, §40-30-205. 

Assistants. 

Appointment, §40-30-208. 

Salary, §40-30-209. 
Conflict of interest, §40-30-207. 
Death sentence. 

Representation, §40-30-206. 
Duties, §40-30-206. 
Exclusive functions, §40-30-205. 
Office created, §40-30-205. 
Principal office, §40-30-205. 
Qualifications, §40-30-205. 
Records and reports, §40-30-210. 
Salary, §40-30-209. 
Staff. 

Appointment, §40-30-208. 
Substitute counsel. 

Conflict of interest, §40-30-207. 
Vacancies, §40-30-205. 

Post-conviction procedure act. 

Short title, §40-30-101. 

Prehearing procedure, §40-30-109. 

Preliminary consideration of petition, 
§40-30-106. 

Preliminary order, §40-30-107. 

Presumption ground for relief not raised 
before court of competent 
jurisdiction waived, §40-30-110. 

Previously, §40-30-106. 

Priority of post-conviction cases, 
§40-30-121. 

Processing of petition, §40-30-105. 

Promulgation of rules, §40-30-118. 

Pro se representation. _ 

Amendment of petition, §40-30-106. 

Reconsideration of conviction. 

Post-conviction DNA evidence, §§40-30-301 
to 40-30-3138. 

Records or transcripts. 

District attorney general empowered to 
obtain, §40-30-108. 

Rehearing petition. 

Time for disposing of, §40-30-116. 

Reimbursement of expenses of district 
attorney general, §40-30-114. 

Reopening petitions. 

Motion, §40-30-117. 

Reopening proceeding, §40-30-102. 

Reporter’s duty, §40-30-114. 

Separate petitions to obtain relief from 
judgments entered in separate trials, 
§40-30-104. 

Short title, §40-30-101. 

Statute, §40-30-102. 

Stays of execution when petitioner 
under sentence of death, §40-30-120. 

Subsequent petition, dismissal, 
§40-30-106. 

Supreme court to promulgate rules, 
§40-30-118. 


INDEX 


POST-CONVICTION PROCEDURE 
—Cont’d 
Time, §40-30-116. 
Time for evidentiary hearing, §40-30-109. 
Time for filing answer or other 
responsive pleading by district 
attorney general, §40-30-108. 
Time for filing motion to reopen, 
§40-30-117. 
Time for ruling on conclusion of proof, 
§40-30-111. 
Time limitation of petitioning for relief, 
§40-30-102. 
Time to appeal denial of motion to 
reopen, §40-30-117. 
Transporting petitioner to evidentiary 
hearing, §40-30-110. 
Unconstitutional denial of appeal to 
petitioner. 
Procedure, §40-30-113. 
Verification of petition under oath, 
§40-30-104. 
Waiver of grounds for relief, §40-30-106. 
Rebuttable presumption ground not raised 
before court of competent jurisdiction 
waived, §40-30-110. 
When petition to be filed, §40-30-102. 
Withdrawal of petition. 
Without prejudice, §40-30-109. 


PRELIMINARY EXAMINATION. 
General provisions, §§40-10-101 to 
40-10-114. 


PRESENTMENT. 

Included in word indictment, §40-13-101. 

Limitation of prosecutions. 
Commencement of prosecution, §40-2-104. 


PRESUMPTIONS. 
Criminal law and procedure. 
New trial. 
Verdict against weight of evidence 
claimed as basis. 

Judge as 13th juror and approving of 
unanimous verdict presumed, 
§40-18-119. 

Indictments. 
Statement of presumptions of law not 

required, §40-13-204. 


PRETRIAL DIVERSION, §§40-15-101 to 
40-15-107. 
Application. 

Uniform application, §40-15-107. 
Deferring proceedings, §40-15-103. 
Disqualification of defendant by prior 

conviction, pretrial diversion or 
expunged offense. 

Certification that defendant not 

disqualified, §40-15-106. 
Expunction of records. 
Destruction upon dismissal or acquittal, 
§40-32-101. 
Investigation, §40-15-104. 
Meetings, §40-25-102. 
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PRETRIAL DIVERSION —Cont’d 
Suspended prosecution, memorandum of 
understanding, §40-15-105. 


PRISONS AND PRISONERS. 
Alternative incarceration, §§40-20-201 to 
40-20-207, 40-28-610. 
Appeals. 
Commencement of term pending appeal, 
§40-26-101. 
Boot camp, §§40-20-201 to 40-20-207, 
40-28-610. 
Clerks of court. 
Notice to commissioner of convicts for 
penitentiary, §40-23-106. 
Commissioner of correction. 
Notice to commissioner of convicts for 
penitentiary, §40-23-106. 
Death chamber. 
Maintenance, §40-23-115. 
Death penalty. 
Maintenance of death chamber, §40-23-115. 
Detainers. 
Interstate compact on detainers, 
§§40-31-101 to 40-31-108. 
Elections. 
Persons convicted of infamous crimes. 
Right to vote. 
Forfeiture of suffrage, §40-20-112. 
Inmate trust fund accounts. 
Reimbursement of court costs, §40-25-143. 
Jails. 
Removal of prisoners to penitentiary, 
§§40-23-106 to 40-23-112. 
Nonconsecutive days. 
Jail or workhouse sentences of less than 
one year. 
Service on nonconsecutive days, 
§40-20-117. 
Place of confinement, §40-20-103. 
Post-conviction DNA evidence, 
§§40-30-301 to 40-30-313. 
Release from imprisonment. 
Citizenship, restoration of. 
Non-violent offenders released or 
discharged. 
Information as to restoration of 
citizenship provided to, §40-29-106. 
Probation and parole. 
Calculation of sentence expiration date 
and earliest release date, §40-28-129. 
Sentencing. 
Boot camp, §§40-20-201 to 40-20-207, 
40-28-610. 
Sheriffs. 
Commitment of defendant. 
Duty of sheriff, §40-23-103. 
Fees of sheriffs generally. 
Federal court, felony cases transferred to, 
§40-25-140. Z 
Special alternative incarceration unit, 
§§40-20-201 to 40-20-207, 40-28-610. 
Age of eligible offenders, §40-20-203. 
Authority of department, §40-20-201. 
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PRISONS AND PRISONERS —Cont’d 

Special alternative incarceration unit 

—Cont’d 
Classification of offender, §40-20-204. 
Drug offenders. 

Eligibility of certain specially mitigated 

drug offenders, §40-20-207. 

Excluded offenders, §40-20-205. 

Probation. 

Conditioning probation on completion 
of program, §40-28-610. 
Eligible offenders, §40-20-203. 

Certain drug offenders, §40-20-207. 
Excluded offenders, §40-20-205. 
Participation in treatment programs, 

§40-20-202. 
Placement of offender, §40-20-201. 
Probation. 
Conditioning probation on completion of 
boot camp, §40-28-610. 
Release to division of community services 
upon completion, §40-20-206. 
Revocation of release, §40-20-206. 
Sex offenders. 

Community services division. 

Release to division upon completion of 
program, §40-20-206. 

Completion of program. 

Release to community services division, 
§40-20-206. 

Excluded offenders, §40-20-205. 
Release upon completion, §40-20-206. 
Revocation of release, §40-20-206. 

Treatment programs. 

Participation in, §40-20-202. 

Special technical violator unit. 
Classification of offender, §40-20-302. 
Completion of program, §40-20-303. 
Confinement in, §40-20-301. 

Failure to comply with terms of 
supervision, §40-20-303. 
Terms of imprisonment. 
Appeal. 
Commencement of term pending appeal, 
§40-26-101. 
Commencement. 
Time defendant comes into custody, 
§40-23-101. 

Time of judgments, §40-23-102. 
Credits on sentence, §40-23-101. 
Fixing by court, §40-20-104. 

Jury, §40-20-104. 

Felony convictions, §40-20-107. 

Warden. 

Sentence to penitentiary. 
Report by sheriff to department of 
correction, §40-23-113. 
Witnesses. 
Criminal cases. 

Federal prisoners. 

Request for attendance as witness in 
state criminal proceedings, 
§40-17-212. 
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PRISONS AND PRISONERS —Cont’d 
Witnesses —Cont’d 
Criminal cases —Cont’d 
Proceedings in state other than that in 
which prisoner confined, §40-17-211. 


PRIVILEGED COMMUNICATIONS. 


Wiretapping and electronic surveillance. 


Interception of wire, oral or electronic 
communications made privileged by 
law, §40-6-306. 


PRIVILEGE TAXES. 
Criminal injuries compensation fund, 
§40-24-107. 


PROBATION. 
Applicability of provisions. 
Prisoners to whom applicable, §40-28-113. 
Boot camp. 
Conditioning probation on completion of 
boot camp, §40-28-610. 
Community supervision, §§40-28-301 to 
40-28-306. 
Definitions, §40-28-301. 
Judge to determine conditions of 
supervision, §40-28-304. 
Sanctions applicable for violations, 
§40-28-302. 
Department imposition of graduated 
sanctions, §40-28-305. 
Monitoring of confinement sanctions by 
chief supervision officer, §40-28-306. 
Notice to individual of sanction imposed, 
§40-28-305. 
System of graduated sanctions, 
§40-28-303. 
Contributions for supervision and 
rehabilitation, §40-28-201. 
Hardship exception to required minimum 
contribution, §40-28-202. 
Supervision and rehabilitation fund, 
§40-28-203. 
Unpaid supervision fees. 
Civil recovery, §40-28-205. 
Correction department and 
commissioner. 
Definitions, §40-28-102. 
Definitions, §40-28-102. 
Discharge. 
Citizenship, restoration of. 
Non-violent offenders released or 
discharged. 
Information as to restoration of 


citizenship provided to, §40-29-106. 


Electronic monitoring and tracking. 
Employed releasees. 
Fees for costs of program, §40-28-201. 
Employed releasees, §§40-28-201 to 
40-28-205. 
Civil recovery of unpaid supervision fees, 
§40-28-205. 
Criminal injuries compensation fund. 
Payments to, §40-28-204. 
Defined, §40-28-201. 
Hardship defined, §40-28-202. 


PROBATION —Cont’d 
Employed releasees —Cont’d 
Supervision and rehabilitation funds. 
Contributions to, §40-28-201. 
Established, §40-28-203. 
Incarceration. 
Special alternative incarceration, 
§40-28-610. 
Probation and parole officers. 
Defined, §40-28-102. 
Purpose of provisions, §40-28-101. 
Records. 
Prisoners, §40-28-114. 
Special alternative incarceration, 
§40-28-610. 
Supervision of felony offenders, 
§§40-28-601 to 40-28-610. 
Boot camp as condition of probation, 
§40-28-610. 
Special alternative incarceration as 
condition of probation, §40-28-610. 


PROFESSIONS AND OCCUPATIONS. 
Certificates of employability. 
Restoration of citizenship, §40-29-107. 
Criminal law and procedure. 
Restoration of citizenship. 
Certificates of employability, §40-29-107. 
Felonies. 
Restoration of citizenship. 
Certificates of employability, §40-29-107. 
Restoration of citizenship. 
Certificates of employability, §40-29-107. 


PROPERTY. 
Indictments. 
Allegation of ownership of property, 
§40-13-209. 


PRO SE REPRESENTATION. 
Post-conviction procedure. 
Amendment of petition, §40-30-106. 


PROSTITUTION. 
Aggravated prostitution. 
Minor victim, 12 or younger. 
Evidence of prior conviction, §40-17-124. 
Churches. 
Patronizing prostitution. 
Committed within one hundred feet of 
church. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Intellectual and developmental 
disabilities. 
Patronizing prostitution from minor or from 
one with intellectual disability. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Promoting prostitution of minor. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Minors. 
Patronizing prostitution from minor or from 
one with intellectual disability. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
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PROSTITUTION —Cont’d 
Minors —Cont’d 
Promoting prostitution of minor. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Victim 12 or younger. 
Evidence of prior conviction, §40-17-124. 
Patronizing prostitution. 
Committed within one hundred feet of 
church or one-half mile of school. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Minor victim, 12 or younger. 
Evidence of prior conviction, §40-17-124. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Promoting prostitution. 
Minors, promoting prostitution. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Minor victim, 12 or younger. 
Evidence of prior conviction, §40-17-124. 
Schools. 
Patronizing prostitution. 
Committed within one-half mile of school. 
Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 


PROTECTIVE ORDERS. 
Adult abuse. 
Protection order issued but not served prior 
to incarceration, service required prior 
to release, §40-11-150. 
Violation of protective orders. 
Bail revocation and criminal prosecution, 
§40-11-150. 
Violation of protective order. 


Bail revocation and prosecution, §40-11-150. 


PUBLIC DEFENDERS. 
Post-conviction defender oversight 
commission, §§40-30-201 to 40-30-210. 


PUBLIC INDECENCY. 
Minor victim, 12 or younger. 
Evidence of prior conviction, §40-17-124. 


PUBLIC OFFICERS AND EMPLOYEES. 
Felonies. 
Conviction and sentence to penitentiary as 
disqualification from office, §40-20-114. 
Infamous crimes. 
Conviction as disqualification from office, 
§40-20-114. 


PURSUIT. 
Fresh pursuit, §§40-7-201 to 40-7-205. 


R 


RADAR. 
Warrantless arrest, §40-7-103. 


RADIO. 
Death penalty. 
Print, radio and television news media 
members at execution site, §40-23-116. 
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RAPE. : 
Accomplices and accessories. 
Statutory rape. 
Victim under thirteen years of age. 
Not considered accomplice, §40-17-121. 
Aggravated rape. 
Child, aggravated rape of. 
Statute of limitations, §40-3-202. 
Fines, §40-24-108. 
Lesser included offenses, §40-18-110. 
Minor victims, 12 years old or less. 
Evidence of prior conviction, §40-17-124. 
Statute of limitations. 
Child victim for certain offenses, 
§40-2-101. 
Circumstances where statute not 
applicable, §40-2-101. 
Aggravated statutory rape. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Aiding and abetting. 
Aggravated rape. 
Defendant aided or abetted by one or 
more other persons. 

Fines, §40-24-108. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Coercion. 
Fines, §40-24-108. 
Confiscation. 
Forfeiture of conveyances used in sexual 
offenses. 
Generally, §§40-33-101 to 40-33-111. 
Consent. 
Sexual penetration accomplished without. 
Fines, §40-24-108. 
Corroboration. 
Statutory rape. 
Victim under thirteen years of age. 

No corroboration required for 

conviction, §40-17-121. 
Crisis centers. 
Victims assistance assessments to fund, 

§40-24-109. 

Deadly weapons. 
Aggravated rape. 
Defendant armed with. 

Fines, §40-24-108. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Evidence. 
Statutory rape. 
Victim under thirteen years of age. 

Corroboration not necessary, 
§40-17-121. 

Felonies. 
Aggravated rape. 
Fines, §40-24-108. 
Lesser included offenses, §40-18-110. 
Rape of a child. 
Fines, §40-24-108. 
Lesser included offenses, §40-18-110. 
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RAPE —Cont’d 
Felonies —Cont’d 
Statutory rape. 
Fines, §40-24-108. 
Firearms and other weapons. 
Aggravated rape. 
Defendant armed with weapon. 

Fines, §40-24-108. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Force. 
Fines, §40-24-108. 
Forfeiture of conveyances used in sexual 
offenses. 
Generally, §§40-33-101 to 40-33-111. 
Fraud. 
Sexual penetration accomplished by fraud. 
Fines, §40-24-108. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Mental health. 
Aggravated rape. 
Victim’s mental defect or mental 
incapacitation known to defendant. 

Fines, §40-24-108. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Victim mentally defective. 
Fines, §40-24-108. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Mentally incapacitated. 
Victim mentally incapacitated. 
Fines, §40-24-108. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Minors. 
Aggravated rape. 
Child, aggravated rape of. 
Statute of limitations, §40-2-101. 
Rape of a child. 
Aggravated rape. 
Statute of limitations, §40-2-101. 
Fines, §40-24-108. 
Lesser included offenses, §40-18-110. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Victim 12 or younger. 

Evidence of prior conviction, 
§40-17-124. 

Statute of limitations for offenses 

committed against child, §40-2-101. 

Statutory rape. 
Aggravated statutory rape. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Fines, §40-24-108. 

Sexual penetration or contact, 
§40-17-121. 

Statute of limitations for certain offenses 
committed against child, §40-2-101. 
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RAPE —Cont’d 
Minors —Cont’d 
Statutory rape —Cont’d 
Victim less than thirteen years of age. 
Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 
Victims 12 years old or less. 
Evidence of prior conviction, §40-17-124. 
Physically helpless. 
Victim physically helpless. 
Fines, §40-24-108. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Statute of limitations. 
Circumstances where statute not 
applicable, §40-2-101. 
Statutory rape. 
Aggravated statutory rape. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Fines, §40-24-108. 
Victim at least thirteen but less than 
eighteen years of age. 
Fines, §40-24-108. 

Victim under thirteen years of age. 
Evidence of prior conviction, §40-17-124. 
Fines, §40-24-108. 

Sexual penetration or contact, 
§40-17-121. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Weapons. 
Aggravated rape. 
Defendant armed with weapon. 
Fines, §40-24-108. 
Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 


RAPE CRISIS CENTERS. 
Victims assistance assessments to fund, 
§40-24-109. 


REAL PROPERTY. 
Bail and recognizance. 
Bail bonds secured by real estate, 

§40-11-122. 

Failure to appear when released on own 
recognizance. 

Conditions for new bail, §40-11-104. 
Execution on judgment, §40-11-140. 
Forfeiture of bail. 

Sale of land to collect on forfeiture, 
§§40-11-140, 40-11-206 to 40-11-215. 
Release of securities, §40-11-138. 


RECEIVING STOLEN PROPERTY. 

Forfeiture of conveyances used in 
robbery, burglary, theft or sexual 
offenses, §§40-33-101 to 40-33-111. 


RECORDS. 
Criminal law and procedure. 
Expunction of records, §40-32-101. 
Pretrial diversion. 
General provisions, §§40-15-101 to 
40-15-107. 
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RECORDS —Cont’d 
Criminal law and procedure —Cont’d 
Expunction of records —Cont’d 

Suspended prosecution, dismissal of 

warrant or charge, §40-15-105. 
Expunction of records. 
Civil rights protests. 

Conviction for protesting of racial 
segregation or racial discrimination, 
§40-32-101. 

Criminal law and procedure, §40-32-101. 

Destruction of records upon dismissal or 
acquittal, §§40-32-101 to 40-32-104. 

Pretrial diversion. 

General provisions, §§40-15-101 to 
40-15-107. 
Release of expunged records, §40-32-101. 
Suspended prosecution, dismissal of 
warrant or charge, §40-15-105. 
Grand jury. 
Investigative grand jury. 

Petition to convene. 

Record of filing, §40-12-204. 

Proceedings, §40-12-208. 

Parole. 
Board of parole. 

Duties as to records, §§40-28-104, 
40-28-106, 40-28-119. 

Parolees, §40-28-119. 

Prisoners, §40-28-114. 
Post-conviction defender, §40-30-210. 
Probation. 

Prisoners, §40-28-114. 


Wiretapping and electronic surveillance. 


Recording wire, oral or electronic 


communications intercepted, §40-6-304. 


REOPENING PROCEEDINGS MOTION, 
§40-30-117. 


REPLEVIN. 
Forfeiture of personal property 
including conveyances. 
Conveyances used in robbery and theft 
offenses. 
Replevin prohibited, §40-33-104. 


REPORTS. 
Criminal forfeiture. 

Annual seizure report to general assembly, 

§40-33-216. 

Parole. 

Board of parole. 

Reports of board, §40-28-107. 

Parolee reports. 

Relief from reports, §40-28-608. 
Post-conviction defender, §40-30-210. 
Sentencing. 

Contract sentencing. 
Report to legislative committees, 
§40-34-107. 
Penitentiary. 
Report by sheriff to department of 
correction, §40-23-113. 


Wiretapping and electronic surveillance. 


Attorney general, §40-6-308. 
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RESISTING ARREST, §40-7-108. 


RESTITUTION. 
Elections. 
Restoration of voting rights to infamous 
crimes convicts. 
Application for registration card. 
Current status with victim restitution, 
§40-29-202. 
Orders of court. 
Stolen property, §40-20-116. 
Sentencing. 
Stolen property. 
Order of restitution, §40-20-116. 
Victims of crime. 
Elections, restoration of voting rights to 
infamous crimes convicts. 
Application for registration card. 
Current status with victim restitution, 
§40-29-202. 


RESTORATION OF CITIZENSHIP. 

General provisions, §§40-29-101 to 
40-29-107. 

Voting rights restoration, §§40-29-101, 
40-29-105, 40-29-201 to 40-29-205. 


ROBBERY. 

Forfeiture of conveyances used in 
robbery, burglary, theft or sexual 
offenses, §§40-33-101 to 40-33-111. 


RULES AND REGULATIONS. 
Criminal forfeiture of personal property 
including conveyances, §40-33-214. 
Forfeiture of personal property 
including conveyances. 
Criminal forfeiture, §40-33-214. 
Parole. 
Adult offender supervision, compact for. 
Interstate commission for adult offender 
supervision, §40-28-401. 


S 


SALARIES. 
Parole. 

Board of parole, §40-28-105. 
Post-conviction defender, §40-30-209. 


SCHOOLS AND EDUCATION. 

Criminal law and procedure. 
Prostitution near schools. 
Patronizing prostitutes. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Local education agencies. 
Arrest warrant against LEA employee for 
conduct against child. 
District attorney approval for warrant 
required, §40-6-205. 

Summons in lieu of arrest warrant, 

§40-6-215. 
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SCHOOLS AND EDUCATION —Cont’d 
Prostitution. 
Patronizing prostitution. 
Committed within one-half mile of school. 
Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 


SCIENTIFIC EVIDENCE ESTABLISHING 
INNOCENCE. 
Post-conviction procedure. 
Considering petition after time limitation, 
§40-30-102. 
Motion to reopen, §40-30-117. 


SEARCHES AND SEIZURES. 
Abandonment. 

Cellular telephone data. 

Exception to warrant or consent 
requirement where cell phone 
abandoned, §40-6-110. 

Body cavity searches, §40-7-121. 
Cellular telephone data. 

Warrant or consent required, §40-6-110. 
Definitions. 

Strip searches, §40-7-119. 
Exclusionary rule reform act. 

Evidence seized pursuant to warrant not to 
be suppressed under certain conditions, 
§40-6-108. 

Exigent circumstances. 

Cellular telephone data. 

Exception for exigent circumstances to 
warrant or consent requirement, 
§40-6-110. 

Hypodermic needles. 

Alerting law enforcement officer to presence 
of hypodermic needle prior to search. 

Immunity from prosecution for possession 
of drug paraphernalia, §40-7-124. 

Motor vehicles. 

Strip searches. 

Persons arrested for traffic offenses, 
§40-7-119. 

Needles. 

Alerting law enforcement officer to presence 
of hypodermic needle prior to search. 

Immunity from prosecution for possession 
of drug paraphernalia, $40-7-124. 

Search warrants. 

Affidavit, §§40-6-103, 40-6-104. 

Body cavity searches, §40-7-121. 

Cellular telephone data. 

Requirement of warrant or consent, 
§40-6-110. 

Defined, §40-6-101. 

Exclusionary rule reform act. 

Evidence seized pursuant to warrant not 
to be suppressed under certain 
conditions, §40-6-108. 

Form, §40-6-106. 

Grounds for issuance, §40-6-102. 

Issuance, §40-6-105. 

Certain officials prohibited from issuing 
warrants, §40-5-106. 
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SEARCHES AND SEIZURES —Cont’d 
Search warrants —Cont’d 
Issuance —Cont’d 
Examination of complainant, §§40-6-104, 
40-6-105. 
Grounds, §40-6-102. 
Probable cause and affidavit, §40-6-103. 
Probable cause. 
Required, §40-6-103. 
Return. 
Date for return, §40-6-107. 
Strip searches. 
Defined, §40-7-119. 
Restricted, §40-7-119. 
Suppression of evidence seized pursuant 
to warrant. 
Exclusionary rule reform act. 
Evidence not to be suppressed under 
certain conditions, §40-6-108. 
Wiretapping and electronic surveillance 
generally, §§40-6-301 to 40-6-311. 


SELF-INCRIMINATION. 

Subpoenas for production of 
documentary and other tangible 
evidence. 

Criminal cases. 
Time for raising issue of 
self-incrimination, §40-17-123. 


SENTENCING. 

Alternative incarceration. 

Special alternative incarceration unit, 
§§40-20-201 to 40-20-207, 40-28-610. 
Boot camp. 
Special alternative incarceration unit, 
§§40-20-201 to 40-20-207, 40-28-610. 
Commissioner of correction. 
Contract sentencing. 
Powers, §40-34-102. 

Community supervision, probation or 
parole placement, §§40-28-301 to 
40-28-306. 

Consecutive or concurrent sentencing. 

Imposition, §40-20-111. 
Contract sentencing, §§40-34-101 to 
40-34-108. 
Agreements. 
Sentence agreements, §40-34-103. 
Alternative objectives of programs. 
Establishment, §40-34-105. 
Board of paroles. 
Authority to establish programs, 
§40-34-102. 
Rules and regulations. 
Promulgation, §40-34-102. 
Citation of act. 
Short title, §40-34-101. 
Commissioner of correction. 
Authority to establish programs, 
§40-34-102. 
Rules and regulations. 
Promulgation, §40-34-102. 
Coordination of program, §40-34-104. 
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SENTENCING —Cont’d 

Contract sentencing —Cont’d 
Department of correction. 

Rules and regulations. 
Prisoners not exempt from department 
regulations, §40-34-106. 
Establishment of program. 
Authorized, §40-34-102. 
Legislative committees, report to, 
§40-34-107. 
Maximum reduction of sentence, 
§40-34-108. 
Reduction of sentence. 
Maximum reduction, §40-34-108. 
Removal of prisoner from program, 
§40-34-105. 
Report to legislative committees, 
§40-34-107. 
Rules and regulations. 
Prisoners not exempt from department 
regulations, §40-34-106. 
Promulgation, §40-34-102. 
Sentence agreements, §40-34-103. 
Title of act. 
Short title, §40-34-101. 

Death penalty. 

Manner of executing sentence of death, 
§40-23-116. 
Method of execution, §40-23-114. 

Department of correction. 

Contract sentencing. 
Rules and regulations. 
Prisoners not exempt from department 
regulations, §40-34-106. 
Earliest release date. 
Calculation, §40-28-129. 

Execution for value of property. 
Alternative nature of remedy, §40-20-116. 
Destroyed property, §40-20-116. 

Stolen property, §40-20-116. 
Felonies, §40-20-107. 
Workhouses. 
Sentence to workhouse for felony term, 
§40-23-104. 
Fiduciaries. 
Imprisonment in penitentiary. 
Sentence operates as removal from office, 
§40-20-115. 
Jury. 
Felony convictions, §40-20-107. 
Guilty plea. 
Waiver of jury, §40-20-105. 
Term of imprisonment. 
Fixing by jury, §40-20-104. 

Lesser included offenses. 

Assessment of punishment for misdemeanor 
when felony charged, §40-20-106. 
Misdemeanors. 
Discretion as to fine or imprisonment, 
§40-20-102. 
Lesser included offenses. 
Assessment of punishment for 
misdemeanor when felony charged, 
§40-20-106. 
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SENTENCING —Cont’d ‘ 
Multiple convictions. 

Consecutive concurrent sentencing, 

§40-20-107. 
Parole. 

Consecutive sentences. 

Notification of board of parole, 
§40-20-110. 

Notification of board of parole of inmates 
sentenced to consecutive sentences, 
§40-20-110. 

Reports. 
Contract sentencing. 
Legislative committees. 
Report to, §40-34-107. 
Report to legislative committees, 
§40-34-107. 
Penitentiary. 
Report by sheriff to department of 
correction, §40-23-113. 
Restitution. 
Order of restitution, §40-20-116. 
Sentence expiration date. 
Calculation, §40-28-129. 
Separate offenses. 
Term of imprisonment, §40-20-110. 
Special alternative incarceration unit, 
§§40-20-201 to 40-20-207, 40-28-610. 
Term of imprisonment. 

Concurrent or cumulative sentences, 
§40-20-111. 

Credits on sentence, §40-23-101. 

Fixing by court, §40-20-104. 

Fixing by jury, §40-20-104. 

Felony convictions, §40-20-107. 

Jail or workhouse sentences of less than 
one year. 

Service on nonconsecutive days, 
§40-20-117. 

Jail sentences and fines unaffected, 
§40-20-109. 

Sentence for definite period construed as 
indeterminate, §40-20-108. 

Separate offenses, §40-20-110. 


SEQUESTRATION OF JURORS. 
Criminal prosecution, §40-18-116. 


SERVICE OF PROCESS. 
Wiretapping and electronic surveillance. 
Notice to persons named in order, 
§40-6-304. 


SEXTING. 
Solicitation, sexual exploitation of 
minors. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 


SEXUAL ASSAULT PROGRAM 
SERVICES. 
Fines for sexual offenses. 
Use to fund services, §40-24-108. 


SEXUAL BATTERY. 
Aggravated sexual battery. 
Fines, §40-24-108. 
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SEXUAL BATTERY —Cont’d 
Aggravated sexual battery —Cont’d 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Victim under thirteen years of age. 
Evidence of prior conviction, §40-17-124. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Authority figure. 
Fines, §40-24-108. 
Minor victim, 12 or younger. 
Evidence of prior conviction, §40-17-124. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Consent. 
Sexual contact accomplished without 
consent. 
Fines, §40-24-108. 
Felonies. 
Aggravated sexual battery. 
Fines, §40-24-108. 
Fines, §40-24-108. 
Fraud. 
Sexual contact accomplished by fraud. 
Fines, §40-24-108. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Lesser included offenses, §40-18-110. 
Mental health. 
Victim mentally defective. 
Fines, §40-24-108. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Minor victim, 12 or younger. 
Evidence of prior conviction, §40-17-124. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 


SEXUAL OFFENSES. 
Aiding and abetting. 
Rape. 
Aggravated rape. 
Defendant aided or abetted by one or 
more other persons. 
Fines, §40-24-108. 
Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 
Arrest. 
Warrant in lieu of criminal summons. 
Prevention of danger of domestic abuse, 
sexual assault, stalking, etc, by 
issuance of warrant, §§40-6-205, 
40-6-215. 
Churches. 
Prostitution. 
Patronizing prostitution. 
Committed within one hundred feet of 
church. 
Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 
Coercion. 
Rape. 
Aggravated rape. 
Fines, §40-24-108. 
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SEXUAL OFFENSES —Cont’d 
Coercion —Cont’d 
Sexual battery. 
Fines, §40-24-108. 
Confiscation. 
Forfeiture of conveyances used in sexual 
offenses. 
Generally, §§40-33-101 to 40-33-111. 
Deadly weapons. 
Rape. 
Aggravated rape. 
Sexual penetration accomplished while 
armed with. 
Fines, §40-24-108. 
Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 
Definitions. 
Rape. 
Aggravated rape. 
Fines, §40-24-108. 
Evidence. 
Minor victims, 12 or younger. 
Prior convictions, §40-17-124. 
Felonies. 
Incest. 
Fines, §40-24-108. 
Rape. 
Aggravated rape. 
Fines, §40-24-108. 
Lesser included offenses, §40-18-110. 
Rape of a child. 
Fines, §40-24-108. 
Lesser included offenses, §40-18-110. 
Statutory rape. 
Fines, §40-24-108. 
_ Sexual battery. 
Aggravated sexual battery. 
Fines, §40-24-108. 
Fines, §40-24-108. 
Firearms and other weapons. 
Rape. 
Aggravated rape. 
Sexual penetration accomplished while 
armed with deadly weapon. 
Fines, §40-24-108. 
Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 
Force. 
Rape. 
Aggravated rape. 
Fines, §40-24-108. 
Sexual battery. 
Fines, §40-24-108. 
Forfeiture of conveyances used in sexual 
offenses. 
Generally, §§40-33-101 to 40-33-111. 
Fraud. 
Rape. 
Sexual penetration accomplished by 
fraud. 
Fines, §40-24-108. 
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SEXUAL OFFENSES —Cont’d 
Fraud —Cont’d 


Rape —Cont’d 
Sexual penetration accomplished by fraud 
—Cont’d 


Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Sexual battery. 
Sexual contact accomplished by fraud. 

Fines, §40-24-108. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Incest. 
Fines, §40-24-108. 
Minor victim, 12 or younger. 
Evidence of prior conviction, §40-17-124. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Indecent exposure. 
Minor victim, 12 or younger. 
Evidence of prior conviction, §40-17-124. 
Juvenile law. 
Rape. 
Statutory rape. 
Fines, §40-24-108. 
Mentally defective. 
Rape. 
Aggravated rape. 

Victim’s mental defect or mental 
incapacitation known to defendant. 

Fines, §40-24-108. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Victim mentally defective. 

Fines, §40-24-108. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Sexual battery. 
Victim mentally defective. 

Fines, §40-24-108. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Mentally incapacitated. 
Rape. 
Aggravated rape. 

Victim’s mental defect or mental 
incapacitation known to defendant. 

Fines, §40-24-108. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Victim mentally incapacitated. 

Fines, §40-24-108. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Sexual battery. 
Victim mentally incapacitated. 

Fines, §40-24-108. 
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SEXUAL OFFENSES —Contd 
Mentally incapacitated —Cont’d 
Sexual battery —Cont’d 
Victim mentally incapacitated —Cont’d 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Minors. 
Rape. 
Rape of a child. 

Aggravated rape of child. 

Statute of limitations, §40-2-101. 

Fines, §40-24-108. 

Lesser included offenses, §40-18-110. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Victim 12 or younger. 

Evidence of prior conviction, 
§40-17-124. 

Statutory rape. 

Aggravated statutory rape. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Fines, §40-24-108. 

Sexual battery. 
Aggravated sexual battery. 

Victim less than thirteen years of age. 

Fines, §40-24-108. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Solicitation of minor. 
Causing a minor to engage in sexual 
activity. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Fines, §40-24-108. 
Victim 12 or younger. 

Evidence of prior conviction, 
§40-17-124. 

Statute of limitations for offenses 

committed against child, §40-2-101. 

Victim 12 or younger. 
Evidence of prior conviction, §40-17-124. 
Physically helpless. 
Rape. 
Victim physically helpless. 

Fines, §40-24-108. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Sexual battery. 
Victim physically helpless. 

Fines, §40-24-108. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Prostitution. 
Aggravated prostitution. 
Minor victim, 12 or younger. 

Evidence of prior conviction, 

§40-17-124. 
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SEXUAL OFFENSES —Cont’d 
Prostitution —Cont’d 
Minor victim, 12 or younger. 
Evidence of prior conviction, §40-17-124. 
Patronizing prostitution. 
Minor victim, 12 or younger. 

Evidence of prior conviction, 

§40-17-124. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Promoting prostitution. 
Minor victim, 12 or younger. 

Evidence of prior conviction, 

§40-17-124. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Public indecency. 
Minor victim, 12 or younger. 
Evidence of prior conviction, §40-17-124. 
Rape. 
Crisis centers. 
Victims assistance assessments to fund, 
§40-24-109. 
Sexual battery. 
Aggravated sexual battery. 
Fines, §40-24-108. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Victim under thirteen years of age. 

Evidence of prior conviction, 
§40-17-124. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Authority figure perpetrating. 
Fines, §40-24-108. 
Minor victim, 12 or younger. 

Evidence of prior conviction, 
§40-17-124. 

Statute of limitations for certain offenses 
committed against child, §40-2-101. 
Felonies. 
Aggravated sexual battery. 

Fines, §40-24-108. 

Statute of limitations for certain offenses 

committed against child, §40-2-101. 

Weapons. 
Rape. 
Aggravated rape. 

Sexual penetration accomplished while 
armed with deadly weapon. 

Fines, §40-24-108. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 


SHERIFFS. 
Bail and recognizance. 
Arrest of defendant by bail bondsman or 
surety. 


Sheriff assisting bail bondsman or surety 
in arrest, §§40-11-134, 40-11-135. 
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SHERIFFS —Cont’d 
Bail and recognizance —Cont’d 
Authority to take bail, §40-11-106. 
Disqualification as bondsmen, §40-11-128. 
Surrender of defendant to sheriff, 
§40-11-136. 
Fees. 
Criminal procedure, §§40-25-109 to 
40-25-112. 
Prisoner deliveries. 
Federal court, felony cases transferred to, 
§40-25-140. 
Prisons and prisoners. 
Commitment of defendant. 
Duty of sheriff, §40-23-103. 


SHOPLIFTING. 
Arrest. 
Detention of suspect by merchant, 
§40-7-116. 
Theft of property valued at more than $500 
in retail or wholesale establishment. 
Arrest by peace officer without warrant, 
§40-7-117. 


SHORT TITLES. 

Contract Sentencing Act of 1979, 
§40-34-101. 

Fraud and Economic Crimes Prosecution 
Act, §40-3-201. 

Open Parole Hearings Act, §40-28-501. 

Post-Conviction Defender Oversight 
Commission Act of 2011, §40-30-201. 

Post-Conviction DNA Analysis Act of 
2001, §40-30-301. 

Post-Conviction Procedure Act, 
§40-30-101. 

Release From Custody and Bail Reform 
Act of 1978, §40-11-101. 

Tennessee Contract Sentencing Act of 
1979, §40-34-101. 

Uniform Criminal Extradition Act, 
§40-9-101. 

Uniform Law on Fresh Pursuit, §40-7-201. 

Uniform Law to Secure the Attendance 
of Witnesses from Within or Without 
a State in Criminal Proceedings, 
§40-17-201. 

Wiretapping and Electronic Surveillance 
Act of 1994, §40-6-301. 


SOLICITATION. 
Criminal law and procedure. 
Sexual offenses. 
Solicitation of minor. 
Causing a minor to engage in sexual 
activity. 
Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 
Fines, §40-24-108. 
Victim 12 or younger. 
Evidence of prior conviction, 
§40-17-124. 


INDEX 


SOLICITATION —Cont’d 
Minors. 
Crimes and offenses. 
Sexual offenses. 

Causing a minor to engage in sexual 
activity. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 
Fines, §40-24-108. 
Victim 12 or younger. 
Evidence of prior conviction, 
§40-17-124. 
Sexual offenses. 
Minors. 
Causing a minor to engage in sexual 
activity. 

Statute of limitations for certain 
offenses committed against child, 
§40-2-101. 

Fines, §40-24-108. 
Minor victim, 12 or younger. 

Evidence of prior conviction, 
§40-17-124. 


SPEEDY TRIAL. 

Criminal law and procedure. 
Right to speedy trial, §40-14-101. 

Right to speedy trial, §40-14-101. 


STALKING. 
Arrest. 
Warrant in lieu of criminal summons. 
Prevention of danger of domestic abuse, 
stalking, etc, by issuance of warrant, 
§§40-6-205, 40-6-215. 
Bail of arrested person, §40-11-150. 


STATE DEPARTMENTS AND AGENCIES. 
Forfeitures of personal property 
including conveyances. 


Procedures applicable generally, 
§§40-33-201 to 40-33-217. 


STATE TREASURER. 
Penalties. 
Payment of fines into state treasury, 
§40-24-106. 


STATUTE OF LIMITATIONS. 
Bail and recognizance. 
Failure to seek indictment against 
defendant covered by bond. 
Release of bail bondsmen or sureties from 
obligations, §40-11-138. 
Forfeiture of bail. 
Collection on bond forfeiture, time limit, 
§40-11-140. 
Claim against state or political 
subdivision. 
Criminal law and procedure. 
Costs. 
Time for filing claims for costs against 
state, §40-25-144. 
Criminal law and procedure. 
Limitation of prosecution, §§40-2-101 to 
40-2-106. 
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STATUTE OF LIMITATIONS —Cont’d 
Eight year. 
Criminal prosecutions. 
Felonies. 
Class B felonies, §40-2-101. 
Felonies, §40-2-101. 
Fifteen year. 
Criminal prosecutions. 

Felonies. 

Class A felonies, §40-2-101. 
Four year. 
Criminal prosecutions. 

Felonies. 

Class C or D felonies, §40-2-101. 
Incest. 
Criminal prosecutions. 
Child victims of certain offenses, 
§40-2-101. 
One year. 
Criminal prosecutions. 

Misdemeanors, §40-2-102. 
Post-conviction procedure, §40-30-102. 
Rape. 

Aggravated rape. 
Circumstances where statute not 
applicable, §40-2-101. 
Child victims of certain offenses, §40-2-101. 
Sexual battery. 
Criminal prosecutions. 
Child victims of certain offenses, 
§40-2-101. 
Sexual offenses. 
Child victims of certain offenses, §40-2-101. 
Six month. 
Criminal prosecutions. 
Gambling, §40-2-102. 
Twenty five years. 
Sexual offenses against children, §40-2-101. 
Two year. 
Criminal prosecutions. 
Felonies. 
Class E felonies, §40-2-101. 


STATUTORY RAPE. 
Aggravated statutory rape. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 


STAYS. 
Post-conviction procedure. 
Stay of execution when petitioner under 
sentence of death, §40-30-120. 


STOLEN GOODS. 
Confiscation. 

Appraisal of confiscated stolen property, 
§40-17-118. 

Cataloguing confiscated stolen property, 
§40-17-118. 

Conveyances used in robbery, burglary, 
theft or sexual offenses, §§40-33-101 to 
40-33-111. 

Impounding beyond thirty days. 

Liability of authority holding property, 
§40-17-118. 
Requirements, §40-17-118. 
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STOLEN GOODS —Cont’d SUICIDE. 
Confiscation —Cont’d Arrest. 


Photographing confiscated stolen property, 
§40-17-118. 
Restitution of stolen property. 
Order of court, §40-20-116. 


STRIP JOINTS. 
Public indecency. 
Minor victim, 12 or younger. 
Evidence of prior conviction, §40-17-124. 


STRIP SEARCHES. 

Body cavity searches, §40-7-121. 
Defined, §40-7-119. 

Restricted, §40-7-119. 


SUBPOENAS. 
Criminal procedure. 
Documentary and other tangible evidence. 
Procedure for obtaining subpoena for 
production of documentary and other 
tangible evidence, §40-17-123. 
Witnesses, §§40-17-107 to 40-17-110. 
Documentary evidence. 

Procedure for obtaining subpoena for 
production of documentary and other 
tangible evidence. 

Criminal cases, §40-17-123. 
Grand jury. 
Investigative grand jury, §§40-12-213, 
40-12-214. 
Informations. 
Witnesses, §$40-5-104. 
Parole. 

Board of parole. 

Power to issue, §§40-28-104, 40-28-106. 
Sexual exploitation of children. 

Subpoena for documents and records 
pertaining to Internet service account 
used in commission of offense, 
§40-17-125. 

Uniform law to secure attendance of 
witnesses, §§40-17-201 to 40-17-212. 
Witnesses. 

Criminal procedure, §§40-17-107 to 
40-17-110. 

Uniform law to secure attendance of 
witnesses, §§40-17-201 to 40-17-212. 


SUBPOENAS DUCES TECUM. 
Criminal law and procedure. 
Procedure for obtaining subpoena for 
production of documentary and other 
tangible evidence, §40-17-123. 


SUBSTANCE ABUSE. 
Transdermal monitoring device. 
Parole. 
Terms of parole, §40-28-117. 
Suspension of prosecution, conditions in 
memorandum of understanding, 
§40-15-105. 


SUFFRAGE. 
Criminal law and procedure. 
Infamous crimes. 
Disqualified from exercising right of 
suffrage, §40-20-112. 


Attempt to commit suicide. 
Arrest without warrant, §40-7-103. 
Warrantless arrest by officer. 
Persons attempting to commit, §40-7-103. 


SUMMONS AND PROCESS. 
Arrest. 
Summons in lieu of warrant of arrest, 
§40-6-215. 
Arrest warrant issued even when 
summons authorized. 
Judge authorized to issue warrant with 
probable cause, §40-6-217. 
Copies of summons, §40-6-216. 
Criminal law and procedure. 
Alternative to warrant of arrest, §40-6-215. 
Warrant issued even when summons 
authorized. 
Judge authorized to issue warrant with 
probable cause, §40-6-217. 
Arrest warrant issued in lieu of criminal 
summons, §§40-6-205, 40-6-215. 
Copies, §40-6-216. 
Persons subject to arrest or summons. 
Fee for booking and processing, §40-7-122. 


SUPREME COURT. 
Chief justice. 
Post. 
Assignment of judge, §40-30-105. 
Post-conviction proceedings. 
Promulgation of rules, §40-30-118. 


SURVEILLANCE. 
Wiretapping and electronic surveillance 
generally, §§40-6-301 to 40-6-311. 


SUSPENDED PROSECUTION. 

Memorandum of understanding, 
§40-15-105. 

Pretrial diversion generally, §§40-15-101 
to 40-15-107. 


SYRINGES. 

Alerting law enforcement officer to 
presence of hypodermic needle prior 
to search. 

Immunity from prosecution for possession 
of drug paraphernalia, §40-7-124. 


T 


TAMPERING. 
Bail and recognizance. 
Vehicular assault or homicide offender with 
prior alcohol-related conviction. 
Special conditions of bail. 
Tampering, removing or vandalizing 
device, §40-11-118. 


TAXATION. 
Limitation of actions. 
Tax evasion or failure to pay tax or make 
return, §40-2-101. 


INDEX 


TELECOMMUNICATIONS. 
Wiretapping and electronic surveillance, 
§§40-6-301 to 40-6-311. 


TELEGRAPHS. 
Wiretapping and electronic surveillance, 
§§40-6-301 to 40-6-311. 


TELEPHONES. 
Arrest. 
Right to complete telephone call before 
being booked, §40-7-106. 
Wiretapping and electronic surveillance, 
§§40-6-301 to 40-6-311. 


TELEVISION. 
Death penalty. 
News media members at execution site, 
§40-23-116. 


THEFT. 

Arrest. 

Merchant. 

Detention of suspect, §40-7-116. 

Peace officer. 

Detention of suspect, §40-7-116. 

Retail or wholesale establishment. 

Theft of property valued at more than 
$500. 
Arrest by peace officer without warrant, 
§40-7-117. 

Confiscation. 

Forfeiture of conveyances used in robbery, 
burglary, theft or sexual offenses, 
§§40-33-101 to 40-33-111. 

Forfeiture of conveyances used in 
robbery, burglary, theft or sexual 
offenses, §§40-33-101 to 40-33-111. 

Immunity. 

Detention of suspect by merchant or peace 
officer. 

Immunity from criminal or civil liability, 
§40-7-116. 


TIME. 
Post. 
Answer or response by district attorney 
general, §40-30-108. 
Post-conviction procedure. 
Appeal after final judgment, §40-30-116. 
Filing of amended petition or notice that 
amendment not to be filed, §40-30-107. 
Final disposition of petitions, §40-30-111. 
Motion for new trial, §40-30-113. 
Motion to reopen, §40-30-117. 
Order of dismissal or setting evidentiary 
hearing, §40-30-109. 
Petitioning for relief, §40-30-102. 
Preliminary consideration, §40-30-106. 


TOBACCO TAX. 
Confiscation. 
Forfeiture of personal property including 
conveyances, §§40-33-201 to 40-33-217. 
Contraband. 
Forfeiture of personal property including 
conveyances, §§40-33-201 to 40-33-217. 
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TRAFFICKING FOR COMMERCIAL SEX 
ACTS. 
Child victims. 
Statute of limitations for certain offenses 
committed against child, §40-2-101. 


TRAFFIC LAWS. 
Bail. 
Guaranteed arrest or bail bond certificate 
in lieu of cash bail. 
Traffic law or traffic ordinance violation, 
§40-11-146. 
Guaranteed arrest or bail bond 
certificate in lieu of cash bail. 
Traffic law or traffic ordinance violation, 
§40-11-146. 


TRANSCRIPTS. 
Record on appeal. 
Criminal procedure, §§40-14-301 to 
40-14-317. 


TRANSDERMAL MONITORING DEVICE. 
Driving under the influence. 
Offender with prior alcohol-related 
conviction. 
Commission of crime while free on bail, 
§40-11-148. 
Special conditions of bail, §40-11-118. 
Parole. 
Terms of parole, §40-28-117. 

Suspension of prosecution, conditions in 
memorandum of understanding, 
§40-15-105. 

Vehicular assault or vehicular homicide. 

Offender with prior alcohol-related 
conviction. 
Commission of crime while free on bail, 
§40-11-148. 
Special conditions of bail, §40-11-118. 


TRAP AND TRACE ORDERS. 
Wiretapping and electronic surveillance, 
§40-6-311. 


TRIAL. 
Bail and recognizance. 
Release during trial, §40-11-141. 
Court reporters. 
Criminal defendants’ rights, §§40-14-301 to 
40-14-317. 
Speedy trial. 
Right to speedy trial, §40-14-101. 
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UNIFORM LAWS. 
Criminal extradition act. 

General provisions, §§40-9-101 to 40-9-130. 
Criminal law and procedure. 

Witnesses. 

Uniform law to secure attendance of 
witnesses, §§40-17-201 to 40-17-212. 

Extradition. 

Uniform criminal extradition act, 

§§40-9-101 to 40-9-130. 


875 


UNIFORM LAWS —Cont’d 
Fresh pursuit. 
Uniform law on fresh pursuit, §§40-7-201 to 
40-7-205. 
Witnesses. 
Criminal procedure. 
Attendance. 
Uniform law to secure attendance of 
witnesses, §§40-17-201 to 
40-17-212. 


UNIFORMS. 
Bounty hunters. 
Prohibition on uniforms, badges, etc, 
suggesting government employment, 
§40-11-318. 


UNITED STATES. 
Attorneys at law. 
Citizenship. 
Restoration of citizenship. 
Notice to United States attorney, 
§40-29-103. 


UNIVERSITY AND POSTSECONDARY 
EDUCATION. 
Police and other law enforcement 
officers. 
Forfeiture of conveyances used in robbery, 
burglary, theft or sexual offenses, 
§§40-33-101 to 40-33-111. 


UNIVERSITY OF TENNESSEE. 
Law enforcement agencies of higher 
education institutions. 

Forfeiture of conveyances used in robbery, 
burglary, theft or sexual offenses, 
$§40-33-101 to 40-33-111. 

Police and other law enforcement 
officers. 

Forfeiture of conveyances used in robbery, 
burglary, theft or sexual offenses, 
§§40-33-101 to 40-33-111. 
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VANDALISM. 
Bail and recognizance. 
Vehicular assault or homicide offender with 
prior alcohol-related conviction. 
Special conditions of bail. 
Tampering, removing or vandalizing 
device, §40-11-118. 


VEHICULAR HOMICIDE. 
Bail. 
Offender with prior alcohol-related 
conviction. 
Commission of crime while free on bail, 
§40-11-148. 
Due diligence in determining existence of 
prior arrests, §40-11-142. 
Special conditions of bail, §40-11-118. 


VENUE. 
Criminal forfeiture. 
Appeals, §40-33-213. 


INDEX 


VENUE —Cont’d 
Criminal forfeiture —Cont’d 
Disposition of forfeited property. 
Conveyances used in robbery or theft 
offenses, §40-33-106. 
Pardons. 
False affidavit to obtain pardon, §40-1-105. 
Parole. 
False affidavit to obtain parole, §40-1-105. 
Wiretapping and electronic surveillance. 
Application for order, §40-6-304. 


VICTIMS OF CRIME. 

Assessments. 

Victims assistance assessment, §40-24-109. 

Bail for person arrested where family or 
household member victim of offense. 

Notification of release, §40-11-150. 

Bail pending appeal and release of 
defendant convicted of kidnapping 
offense. 

Notice to victim, §40-11-113. 

Commutation of sentence. 

Victim of crime notification, §40-27-110. 

Elections. 

Restoration of voting rights to infamous 
crimes convicts. 
Application for registration card. 
Current status with victim restitution, 
§40-29-202. 
Electronic victim notification system. 
Parole hearings, §40-28-505. 

Executive clemency, notification to 
victim, §40-27-110. 

Fines. 

Victims assistance assessment, §40-24-109. 

Hotlines for victims of crime. 

- Victims assistance assessments to fund, 
§40-24-109. 
Minors 12 or younger. 
Sexual offenses. 
Evidence of prior convictions, §40-17-124. 

Notice. 

Executive clemency notification, §40-27-110. 

Pardons. 

Executive clemency notification, §40-27-110. 

Parole. 

Notice of inmate’s release. 
Proposed county of residence of inmate to 
be included, §40-28-505. 
Restitution. 
Elections, restoration of voting rights to 
infamous crimes convicts. 
Application for registration card. 
Current status with victim restitution, 
§40-29-202. 
Sexual offenses. 
Minors 12 or younger. 
Evidence of prior convictions, §40-17-124. 


VIDEOTAPE. 
Criminal law and procedure. 
Use during preliminary stages preceding 
trial, §40-14-316. 


INDEX 


WAIVER. 
Extradition, §40-9-130. 
Preliminary hearings, waiver by 
defendant. 
Objection by state, §40-10-114. 


WARRANTS. 
Body cavity searches, §40-7-121. 
Criminal forfeiture of personal property 
including conveyances. 
Forfeiture warrant, §40-33-204. 
Notice of forfeiture warrant hearing, 
§40-33-203. 
Death penalty. 
Warrant for apprehension of condemned 
convict at large, §§40-23-118, 40-23-119. 
Limitation of prosecution. 
Commencement of prosecution. 
DNA identification, issuance of warrant 
identifying offender, §40-2-104. 
Persons subject to arrest or summons. 
Fee for booking and processing, §40-7-122. 


WHITE CAP LAW. 

Conspiracy to take human life, inflict 
punishment or burn or destroy 
property. 

Indictments. 
Allegation of conspiracy, §40-13-216. 
Jury service. 
Ineligibility of persons guilty of 
conspiracy, §40-12-102. 


WHITE COLLAR CRIME LAW. 
Prosecution of fraud and economic 
crimes, §§40-3-201 to 40-3-210. 


WILDLIFE RESOURCES. 
Confiscation. 
Property used in violation of certain 
sections. 
Forfeiture of personal property including 
conveyances generally, §§40-33-201 to 
40-33-2177. 


WIRETAPPING AND ELECTRONIC 
SURVEILLANCE, §§40-6-301 to 
40-6-311. 

Ambiguous provisions. 

Construction, §40-6-310. 

Appeals. 

State’s right to appeal from order granting 
motion to suppress, §40-6-304. 

Applicability of law, §40-6-309. 

Application for order, §40-6-304. 

Attorney general. 

Reports, §40-6-308. 

Confidentiality of applications or order 
for electronic surveillance, §40-6-304. 

Confidentiality of recordings of wire, 
oral or electronic communications 
intercepted, §40-6-304. 

Construction of ambiguous provisions, 
§40-6-310. 
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WIRETAPPING AND ELECTRONIC 
SURVEILLANCE —Cont’d 

Contempt. 

Disclosure of application or order 
authorizing electronic surveillance, 
§40-6-304. 

Definitions, §40-6-303. 

Destruction of recordings of wire, oral or 
electronic communications 
intercepted, §40-6-304. 

Disclosure of communications to law 
enforcement officers, §40-6-306. 

Drug crimes evidence, §40-6-305. 

Evidence. 

Homicide, drug, gang or trafficking for 
commercial sex acts offenses, §40-6-305. 

Motion to suppress contents of intercepted 
communication, §40-6-304. 

Requirements for receiving into evidence, 
§40-6-304. 

Use of contents in evidence, §40-6-307. 

Ex parte order, §40-6-304. 

Expiration of order, §40-6-304. 

Extension of order, §40-6-304. 

Findings for order, §40-6-304. 

Gang crimes evidence, §40-6-305. 

Homicide evidence, §40-6-305. 

Human trafficking for commercial sex 
acts evidence, §40-6-305. 

Law governing, §40-6-309. 

Legislative purpose, §40-6-302. 

Motion to suppress contents of 
intercepted communication, 
§40-6-304. 

Notice to persons named in order, 
§40-6-304. 

Offenses other than those specified in 
order of authorization. 

Disclosure to law enforcement officer, 
§40-6-306. 

Order for electronic surveillance, 
§40-6-304. 

Homicide, drug, gang or trafficking for 
commercial sex acts offenses, §40-6-305. 

Reports to judge authorizing, §40-6-308. 

Pen registers, §40-6-311. 

Privileged communications, §40-6-306. 

Purpose of legislature, §40-6-302. 

Recording contents of wire, oral or 
electronic communications 
intercepted, §40-6-304. 

Reports. 

Attorney general, §40-6-308. 

Retention of recordings of wire, oral or 
electronic communications 
intercepted, §40-6-304. 

Sealing recordings of wire, oral or 
electronic communications 
intercepted, §40-6-304. 

Service of process. 

Notice to persons named in order, 
§40-6-304. 

Suppression of contents of intercepted 
communications, §40-6-304. 
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WIRETAPPING AND ELECTRONIC 
SURVEILLANCE —Cont’d 
Trap and trace order, §40-6-311. 
Use of contents in evidence, §40-6-307. 
Venue. 
Application for order, §40-6-304. 


WITNESSES. 
Attendance. 
Uniform law to secure attendance of 
witnesses, §§40-17-201 to 40-17-212. 
Bail and recognizance. 
Bail for material witnesses, §40-11-110. 
Death penalty. 
Execution of sentence, §40-23-116. 
Grand jury. 
Indictments. 
Endorsement of names of witnesses. 
Duty of foreman, §40-13-107. 


Persons having knowledge of commission of 


offense, testimony before grand jury, 
§40-12-104. 
Infamous crimes. 
Persons convicted incompetent as 
witnesses, §40-20-112. 
Informations. 
Subpoena, §40-5-104. 
Parole. 
Board of parole. 
Powers as to witnesses, §40-28-106. 


INDEX 


WITNESSES —Cont’d 
Prisons and prisoners. 
Federal prisoners. 

Request for attendance as witness in 
state criminal proceedings, 
§40-17-212. 

Proceedings in state other than that in 
which prisoner confined, §40-17-211. 
Subpoenas. 
Criminal procedure, §§40-17-107 to 
40-17-110. 
Uniform law to secure attendance of 
witnesses, §§40-17-201 to 40-17-212. 


WORKHOUSES. 
Felonies. 
Felons sentenced to jail compelled to hard 
labor in workhouse, §40-23-105. 
Sentence to workhouse for felony term, 
§40-23-104. 


WORK RELEASE PRIVILEGES. 
Employed releasees. 
Supervision and rehabilitation funds. 
Contributions to, §40-28-201. 
Established, §40-28-203. 


WORTHLESS CHECKS. 
Fees in prosecutions, §40-3-204. 
Restitution program, §40-3-203. 


WRITS. 
Coram nobis. 
Writs of error coram nobis, §40-26-105. 
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